I N THE SUPREME COURT OF FLORI DA

TI MOTHY LEE HURST,

Appel | ant,
VS. CASE NO. : SC00-1042

STATE OF FLORI DA,

Appel | ee.
/

REPLY BRI EF OF APPELLANT

PRELI M NARY STATEMENT
Appel lant, Tinothy Lee Hurst, relies on his Initial Brief
to reply to the State’s Answer Brief wth the follow ng

addi ti ons concerning |ssue IV:

ARGUVMENT
| SSUE |V

ARGUVENT |IN REPLY TO THE STATE AND I N SUPPCRT OF THE
PROPCSI TI ON THAT THE | MPCSI TI ON OF THE DEATH SENTENCE
IN THE ABSENCE OF NOTICE OF THE  AGCGRAVATI NG
Cl RCUMSTANCES TO BE CONSI DERED OR OF JURY FI NDI NGS ON
THE AGGRAVATORS AND DEATH ELIGBILITY, VIOLATES DUE
PROCESS AND THE PROTECTION AGAINST CRUEL AND/ OR
UNUSUAL PUNI SHMVENT.

A. The United States Suprenme Court did not preclude the
application of Apprendi to capital cases



Rel ying on Walton v. Arizona, 497 U.S. 639 (1990), the State

argues that Apprendi v. New Jersey, 120 S.C. 2348 (2000), has
no application to capital cases. However, the United States
Suprene Court did not preclude the application of Apprendi to
capital sentencing. Apprendi is a jury case, and the Apprendi
majority distinguished the jury-based due process requirenents
from judge-only capital schenmes Ilike the one in WAlton.
VWalton is readily distinguishable, since Floridas sentencing
schene involves both the jury and judge as cosentencers. See

Lanbrix v. Singletary, 520 US 518 (1997); Espinosa V.

Florida, 505 U. S. 1079 (1992).
One Justice of the Apprendi majority specifically said that

notw t hstanding Walton, the application of Apprendi to capita

cases in general “is a question for another day,” see Apprendi
120 S. . at 2380 (Thomas, J., concurring). Four ot her
Justices said it is apparent that Apprendi and Walton cannot be

reconciled, and that Walton wll be overrul ed. See Apprendi,

120 S. &. at 2387-89 (O Connor, J., dissenting, wth Rehnqui st,
C.J., and Kennedy and Breyer, JJ.).

All nine of the Justices appear to agree that the core
hol ding of Apprendi is that facts essential to the infliction of
the puni shnent nust be charged, tried, and found by jurors to

have been proved beyond a reasonable doubt. |In other words, but



for jurors actually finding the facts essential to the
infliction of the statutorily authorized maxi mum punishnent --
in this case aggravating circunstances -— that punishnment cannot
be i nposed. It is not enough under Florida s death penalty
schenme for a jury to find the defendant guilty of a capital
crinme; the same jury nust also find the person guilty of the
separately tried aggravating circunstances.

This view of the holding in Apprendi is further supported

by the Court’s subsequent decision in MCdoud v. Florida, No.

006289 (U.S. Jan. 8, 2001) (Mdoud V), a case that dealt wth
victim injury points and apparently had nothing to do wth
statutory nmaxi nuns.

An information charged MCoud wth, in relevant part,
“sexual battery ... by oral, anal, or vaginal penetration by or
union with, the sexual organ of another, to wit: the Defendant's
penis, and in the process thereof used physical force and
violence not likely to cause serious personal injury.”t! Md oud

v. State, 23 Fla. L. Wekly D2469 (Fla. 5" DCA Nov. 6, 1998)

1 The date of the crine was omtted fromthe reported
deci sions. However, the Florida Departnent of Corrections
reports that the crinmes occurred on Cctober 4, 1996. See
http://ww. dc. state. fl.us/Activel nmat es/ | nmat eFor m asp?Fr on¥l i
st (visited Jan. 26, 2001). The guidelines applicable to
McCl oud woul d have been those under the 1994 or 1995 anended
versions, depending on the application of Heggs v. State, 759
So. 2d 620 (Fla. 2000).




(McCloud 1) (italics in original). The Legislature defined that
of fense as a second-degree felony. See § 794.011(1)(h), (5),
Fla. Stat. (1995).

At trial, “proof of penetration was not required for
conviction and the evidence of penetration versus nere union was

in conflict.” MCoud v. State, 741 So. 2d at 512, 513 (Fla.

1999), 24 Fla. L. Wekly D153 (Fla. 5" DCA Jan. 19, 1999)

(McCoud 11). The jury found MCoud guilty but mnade no

specific finding of penetration. lbid. At sentencing, the trial
court made a finding of penetration as authorized by the victim
injury sentencing statutes, see sections 921.0011(7) and
921.0014(1), Florida Statutes (1995), and scored victim injury
points for penetration rather than a | esser anount of points for

sexual contact. See Mcdoud I. Using the penetration points to

i ncrease the available sentence, the court sentenced McCloud to
i mprisonment for eight years and nine nonths for the second-
degree felony.? On appeal, Mdoud challenged the assessnment of
victim injury points for penetration, rather than the |esser
nunber for sexual contact, because there had been no specific

jury finding of penetration. See M oud |I.

2. The sentence was ontted fromthe District Court’s
opi nions. However, the DOC reports the sentence in its public
web
site. Seehttp://ww. dc. state.fl.us/Activel nmat es/ | nmat eFor m asp
?Fronrlist (visited Jan. 26, 2001).
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At first, the Fifth D strict agreed with MCoud and
reversed the scoring of wvictim injury points under the
sentencing statutes because there had been no specific finding

of penetration. See McCloud I. The State sought rehearing, and

the Fifth District granted that notion, holding as foll ows:

...no distinction is nmade in the statute or rule
bet ween point assessnent for penetration and all other
aspects of score sheet point assessnent. The Bradford
[v. State, 23 Fla. L. Wekly D2577 (Fla. 1st DCA
1998)] court did not even find it objectionable for
the court to score points for possession of a firearm
during the comm ssion of the offense, even though the
jury made no finding that the defendant had done so.
We are doubtful about this nethod of adjudication in
a crimnal case, especially given the proliferation of
poi nt assessnment categories but, at least as to the
category of “victiminjury,'” we will not recognize a
special requirenment of a jury finding to support a
point assessnent for penetration. Consistent wth
Lawman [v. State, 720 So. 2d 1105 (Fla. 2d DCA 1998)],
we will allowthis to be determ ned by the court.

MCdoud 11, 741 So. 2d at 513, 24 Fla. L. Wekly at 153 (on

rehearing granted).
McC oud noved for rehearing en banc, and the Fifth District
granted that notion, concluding that the panel’s rehearing

deci sion had been correct. See MO oud v. State, 741 So. 2d 512

(Fla. 5'" DCA 1999) (on rehearing en banc), 24 Fla. L. Wekly

D2220 (Fla. 5'" DCA Sept. 24, 1999) (Mcdoud IIl). The en banc

court held that wvictim injury points, even when factually

contested, are nerely a “‘sentencing factor’, not an elenent of



the offense.” MCoud IIl, 741 So. 2d at 514. The en banc

court then held that “all issues pertaining to the assessnent of
points on the score sheet are to be determ ned by the court, not

the jury.” Mdoud 111, 741 So. 2d at 512-13. The en banc

court held that the decision as to whether there had been
“sexual penetration” to warrant the scoring of “victiminjury”
points was nerely a judge-only sentencing determ nation that due
process did not require to be specifically alleged, tried, or
found by a jury to have been proved beyond a reasonabl e doubt.
See 741 So. 2d at 512-13. Accordingly, and without regard to
what ever the maxi mum sentence nmay have been, “a jury finding of
penetration as a predicate for scoring penetration as victim
injury on a score sheet for purpose of determning a sentence”
is not required. See 741 So. 2d at 515.

In so holding, the Fifth District specifically relied on the
three U S. Suprene Court decisions that Apprendi distinguished

and found inapplicable. See Mdoud II1l, 741 So. 2d at 514

(relying on Macmillan v. Pennsylvania, 477 US. 79 (1986),

Jones V. Uni t ed St at es, 526 u. S 227 (1999), and

Al mendarez-Torres v. United States, 523 U S. 224 (1998)). The

di ssent took issue wth the en banc mpjority’ s application of

Macm | I an, Jones, and Al nendarez-Torres, and took a position

consistent with what the U 'S. Suprene Court |ater decided in



Appr endi . See Mmdoud II1l, 741 So. 2d at 515-17 (Harris, J.
di ssenting).?

This Court denied review of MOdoud 111. See Md oud V.

State, 767 So. 2d 458 (Fla. 2000) (MCdoud 1V). The United

States Suprene Court then granted MCoud s petition for

certiorari, vacated MCoud 111, and remanded to the Fifth

District for reconsideration in |ight of Apprendi.

As denonstrated above, there is no indication whatsoever
that the “statutory maxi num for the charged crinme” had anything
to do with the Fifth District’s decision or analysis in Md oud
Il1l, and consequently, with the U S. Suprene Court’s decision to
vacate in Mdoud V. Nei ther the sentence inposed, nor the

actual statutory maxinmum applicable to MCoud, were even

mentioned in the panel, en banc, or dissenting opinions.

3 The dissent in McOoud Ill said that penetration was a
statutory elenent of the definition of the offense, that its
application as an “enhancer” was authorized by rule and not by
statute; and that as an elenent it had to be charged and
proved; that it was charged but the general verdict did not
establish that it had been found; and that permtting the
judge to find an elenment the jury did not say it found woul d
be inmperm ssible. Wth respect to Judge Harris, he is wong
to state that the victiminjury point “enhancer” was
authorized only by rule. In fact, it was a substantive
sentenci ng el enent expressly established by the Legislature in
section 921.0014. Only the procedure for its application was
set forth in the Florida Rules of Crimnal Procedure. See
generally Smth v. State, 537 So. 2d 982 (Fla. 1989). The
fact that it was also an alternative elenent of the definition
of the offense does not matter as long as it is a substantive
statutory el enment used to increase the punishnent.
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Moreover, MO oud’s sentence of eight years and nine nonths was
nowhere near the statutorily authorized maxi mum puni shnent of 15
years’ inprisonnment for a second-degree felony under sections
794.011(5) and 775.082, Florida Statutes (1995), and MC oud was
seeking a reduction of sentence on appeal.

Because the statutorily authorized maxi num sentence had

nothing to do with the outcome in McCGoud 11l, it nust have been

immaterial to the United States Suprene Court when the Court

vacated McCdoud 111. | nstead, what the Court must have found

troubling was the change in MCoud s sentence based upon an
essential sentencing fact unsupported by a specific jury
fi ndi ng. After all, that was the point Mdoud argued al

along, and it was the fundanental point the Fifth D strict

decided. The decision to reverse MCoud I1l thereby indicates

that the U S. Suprene Court’s concern after Apprendi is with the
application of any fact essential to inposition of sentence when
that fact had not been charged, tried, and denonstrated by the
verdict to have been proved to a jury's satisfaction beyond a
reasonabl e doubt .

The State’'s position is that the jury did all the statute
required, and that by returning a death recomendation upon
receiving the instructions required by the statute, the jurors

necessarily found at |east one aggravator proved beyond a



reasonabl e doubt. While we do know that collectively a magjority
of the jurors -— by sonme unknown burden* -— found that death was
the appropriate punishnent, we do not know, and we cannot

presune to know, as the State seens to presune, whether a

majority of jurors found any one aggravating circunstance to
have been proved beyond a reasonabl e doubt.

When a jury returns a bare recomendation, neither the judge
as co-sentencer, the defendant, nor the review ng court, know
for certain whether a nmmjority of the jurors found any one
aggravator to exist beyond a reasonable doubt if nore than one
aggravator was instructed and argued. For exanple, if the jury
produces a 10-2 death recommendation in a two aggravator case
five jurors could have found the first aggravator and a
different five could have found the second aggravator, with the
groups of five joining together to nmake a death recommendation
even though no one aggravator had been found by majority vote.
Unl ess we know for a fact that the requisite nunber of jurors

agreed on a single aggravator, no aggravating circunstance can

4 The burden in unknown because Florida | aw does not
instruct jurors to adhere to even a m nimal burden before
recommendi ng death. The only “burden” jurors are given is
that a mere mpgjority needs to vote for death. See Standard
Jury Instructions in Crimnal Cases, 690 So.2d 1263, 1264
(Fla. 1996)




be deenmed to have been proved to the jury beyond a reasonable

doubt .

The judge as co-sentencer should not be permtted to find
each aggravator proved unless the judge knows that the jury
i kewi se found each aggravator proved. Thus, even in the
absence of a unanimty requirenent, Florida s jury-based death
penalty process does not conply with the fair trial and due
process requirenents discussed in Apprendi because we do not
have any way of assuring that the jury actually found any one
aggravator, no less all of the charged aggravators, proved
beyond a reasonabl e doubt.

Schad v. Arizona, 501 U S. 624 (1991) offers no help to the

State’s position. Schad addresses two alternate theories of
guilt, not separate essential facts necessary to inpose a death
sent ence. The nunber, type, and weight of aggravating
circunstances has always played a dispositive role in capita
sentencing in Florida. The weighing process itself is not
reliable if we don’'t know the conponents that the co-sentencers
lawfully were permtted to weigh. To accept the State's
position would be to hold that the jury (and later, the judge),
are permtted to weigh against the accused an aggravating
circunstance that a majority of the jurors nay have rejected.

That defeats the principle of Apprendi and underm nes the entire
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pr ocess.

A careful reading of Schad al so denonstrates reliance on it
in this context is wholly m splaced. The plurality opinion in
Schad rested on the historical assunption that the neans or
manner by which a crine was conmtted did not matter so |long as
the crinme occurred. See Schad, 501 U.S. at 631. Nonet hel ess
the plurality recognized that in some contexts “differences
bet ween neans beconme so inportant that they may not reasonably
be viewed as alternatives to a comon end, but nust be treated
as differentiating what the Constitution requires to be treated”
separately. See Schad, 501 U S. at 633. Justice Scalia, whose
concurrence provided the controlling fifth vote,®> stressed the
inportance of the historical practice as the polestar guiding
t he deci sion. See Schad, 501 U S at 648-50 (Scalia, J.,
concurring). Thus, he suggested, for new, novel, or otherw se
di stingui shable situations, where there is no substantia
hi story of practice specifically allowng jurors to split their
rati onal es, the Schad process would not constitute the “process”
to which a defendant is “due.”

In R chardson v. United States, 526 U S. 813 (1999), the

5 Hence, his opinion is especially inportant. See
Romano v. klahoma, 512 U. S 1, 9 (1994) (“As Justice O Connor
supplied the fifth vote in Caldwell, and concurred on grounds
narrower than those put forth by the plurality, her position
is controlling.”) (citing authorities).
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Court applied the Iimtation forecast in Schad. Schad had been
convicted of operating a continuing crimnal enterprise, wherein
one elenent was that the defendant conmtted a “continuing
series of violations.” The Court reversed, holding that
statutory and constitutional principles conpelled the jury to
find each “violation” beyond a reasonable doubt. The Court
found as an wunacceptable risk the possibility that the jury
woul d treat violations as alternative neans, thus permtting the
jury to avoid discussion of the specific factual details of each
vi ol ati on. Al so unacceptable was the risk that unless jurors
are required to focus upon specific factual detail, they wll
fail to do so, “sinply concluding from testinony, say, of bad
reputation, that where there is snoke there nust be fire.” See

Ri chardson, 526 U.S. at 819. Finally, the Court relied on Schad

to hold that “the Constitution itself |limts a State's power to
define crinmes in ways that would permt juries to convict while
di sagreeing about neans, at |east where that definition risks
serious unfairness and |acks support in history or tradition.”
R chardson, 526 U.S. at 820.

The Florida death penalty statute provides an exanple of one
of the limtations foreshadowed in Schad and applied in

Ri chardson, where there is no long historical precedent, and

where the “neans” or “manner” in which a crinme occurred nakes
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all the difference in the world, the difference between life and
deat h. Aggravating circunstances -— essential facts of
puni shment -— cannot be found in the alternative any nore than
can be essential elenents of a crine. They nust be found by a
jury to have been beyond a reasonable doubt, and the jury nust
regard them to be of sufficient weight to warrant a death
sent ence, before an i ndividual is death eligible. As
denonstrated above, we cannot know wth certainty, under
Florida’s statutory schene, whether a nmmjority of the jurors
found any one aggravating circunstance proved beyond a
reasonabl e doubt. Even if a reviewng court were to conclude
that the jury nust have found a particular aggravator, there
would still be no way to presune in a case where nore than one
aggravator was at issue, that the jury found any other
aggravator, or that the jury found any one aggravator to be of
sufficient weight to warrant death.

In the death penalty context, fairness and certainty cannot
be conclusively established in the absence of specific jury
findings in aggravation. The present statutory schene, facially
and as applied here, does not satisfy the fair trial and due
process requirenents of Apprendi.

B. No precedent conpels a departure from Apprendi and
this Court should reconsider MIls v. Moore.

In MIls v. More, 26 Fla. L. Wekly S242 (Fla. April 12,
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2001), this Court relied on State v. Weks, 761 A.2d 804 (Del

2000) and held that Apprendi does not apply to Florida s capital
sentenci ng schenme. Appellant urges this Court to reconsider the
i ssue because the Court in MIls superficially applied |anguage

in Apprendi to hold Walton v. Arizona, 497 U S. 639 (1990), as

the controlling law, totally overlooking relevant |aw that

di stingui shes Florida s sentencing schenme from Walton in [|ight

of Apprendi: Lanbrix v. Singletary, 520 U S. 518 (1997), and

Espinosa v. Florida, 505 U. S. 1079 (1992).

Initially, Weks provides no reasoned basis to conpel this
Court to follow it. First, Weks assuned that Apprendi may
apply, but finding that a guilty plea waived his right to nake
the claim “By his plea of guilty, Weks waived his right to a
jury determnation of the facts wunderlying those statutory
aggravating factors and, in contrast to Apprendi, subjected
hi nsel f to the nmaxinmum penalty wthout further factual
findings.” 761 A.2d at 806. Second, reliance in Weks on the
judge’s finding in aggravation to avoid the inplications of
Apprendi effectively gave short shrift to the role of the jury
in Delaware’'s sentencing schene. Whet her or not that was
appropriate as matter of Delaware |aw, the same cannot be done
in Florida, where the United States Suprenme Court in

Lanbri x expressly recognized the that the Florida penalty jury

14



pl ays a substantial role as a co-sentencer.

In Lanbrix, the United States Suprenme Court candidly
acknowl edged that it previously had m sunderstood Florida |aw
with respect to the jury' s substantial role as a co-sentencer.
The Court said the recognition it wultimtely and correctly

reached in Espinosa v. Florida, 505 U S. 1079 (1992), Sochor v.

Florida, 504 U.S. 527 (1992), and Lanbrix was “in considerable
tension with” the Court’s previous view, wherein the Court
always had regarded the trial judge as the sentencer

irrespective of the jury's role. See Lanbrix, 520 U S. at 533-

34. Thus, the Court has acknow edged that it’s reliance on

Florida law in support of its decision in Walton v. Arizona, 497

US 639 (1990), was based on what was at the tinme the Court’s
self-admttedly erroneous view of Florida | aw

Lanbrix is pivotal to this issue, yet Lanbrix was never
mentioned in MIIls, and to Appellant’s know edge it was not even

argued to this Court in MIIs. MIls applied -— and m sapplied

-— dictum in Apprendi to say that it did not apply to capital
sent enci ng. The opinion in MIls itself quoted the | anguage
from Apprendi that contains the distinguishing fact:

Finally, this Court has previously considered and
rejected the argunent that the principles guiding our
decision today render invalid state capital sentencing
schenes requiring judges, after a jury verdict holding
a defendant quilty of a capital crine, to find
specific aggravating factors before inposing a

15



sentence of death. For reasons we have explained, the

capital cases are not controlling:
“Neither the cases cited, nor any other
case, permts a judge to determne the
exi stence of a factor which makes a crine a
capital offense. What the cited cases hold
is that, once a jury has found the defendant
guilty of all the elenments of an offense
which carries as its maximum penalty the
sentence of death, it may be left to the
judge to decide whether that Maxi num
penalty, rather than a |esser one, ought to
be inposed . . . . The person who is charged
with actions that expose him or her to the
death penalty has an absolute entitlenment to
jury trial on all the elenents of the
charge.”

MIls, 26 Fla. L. Wekly at S243-244 (enphasis supplied)

(quoting Apprendi, 120 S. . at 2366, which in turn quoted
Wl t on). Apprendi’s reliance on Walton expressly took into
consideration only those capital sentencing schenes in which the
jury plays no role in the sentencing determ nation. Because, as
the Court in Lanbrix cane to recognize, the jury plays a pivota
role in making findings in aggravation, this Court nust take
Lanrbi X into account and reconsider MIls in that |ight.

Because VWl ton does not control, the dictumin Apprendi does
not apply to Florida’ s sentencing schene. In fact, the only
U S. Suprene Court case that even warrants sone attention is

Hldwin v. Florida, 490 U S. 638 (1989). However, Hildw n

suffers from the sane m sunderstanding the U.S. Suprene Court

made in its pre-Espinosa cases. Nothing in Hldwn, or its

16



predecessors, suggest that the Court understood or appreciated
the role of the jury in capital sentencing in Florida. |nstead,

Hldwin was decided on a sixth amendnent issue as the Court

understood the sentencing process to operate -— with the judge
as the sentencer. Hldwin also did not address the jury-based

fourteenth anmendnent due process grounds that underpins nuch of
the anal ysis in Apprendi.

Moreover, Hildwn did not survive Apprendi in so far as
Hldwmn rested on the now disavowed distinction between
sentencing factors and guilt factors. The Court in Hldwn

relied on Macmllan v. Pennsylvania, 477 U.S. 79 (1986), for the

proposition that “the existence of an aggravating factor here is
not an elenent of the offense but instead is ‘a sentencing
factor that conmes into play only after the defendant has been
found guilty.”” Hldwin, 490 U S at 640-41 (quoting Macm || an,
477 U. S at 86). The “sentencing factor” rationale underlying
Macmillan is no longer a constitutionally valid distinction.

Anot her fact not addressed in Hldwn is the role of the
death recommendation vis-a-vis the role of the aggravating
circunstances as defined in Florida law. The Florida sentencing
schene essentially turns both the aggravating circunstances and
the jury' s penalty reconmmendation into essential facts that the

judge nust consider in making the ultinmte sentencing decision
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Once a jury has found the defendant guilty of all the elenents
of an offense that carries as its penalty the sentence of death,
the defendant is guilty of a capital offense but is not vyet
“eligible” for the death penalty. In a separate penalty
proceeding, a jury nust determne four things: (1) whether any
aggravating circunmstances exist beyond a reasonable doubt; (2)
whet her one or nore of the proven aggravating circunstances is
of sufficient weight to make the defendant death eligible; (3)
whet her any mtigating circunmstances were proved to exist by a
preponderance of the evidence; and (4) whether death is the
appropriate punishnment under the totality of the circunstances
after weighing the aggravating circunstances against the
mtigating circunstances. Only after the jury has nade findings
agai nst the defendant after conpleting the first tw steps has

t he defendant crossed the threshold and beconme eligible for the

death penalty. Wen all four steps are conpleted, the trial
judge must engage in the sane four steps, limted by the jury’s
findi ngs. Hldwn treats the jury's recommendation as the one

and only essential fact arising from the jury's penalty
deli berations. But, the jury is a co-sentencer responsible both
for finding the aggravating circunstances proved beyond a
reasonabl e doubt, and for weighing them \Wen the jury is given

this dual responsibility as co-sentencer, the jury's conclusion

18



as to each is equally inportant. H Il dwin addressed only the
|atter responsibility, that of the weight the jury gave in the
conclusory form of its recomrendation. Hldwn did not fully
address and gauge the jury’'s role or contenplate the
constitutional gravity of the jury’'s findings as to the other
essential sentencing facts, the aggravating circunstances.

MIls also was wong for relying on the denial of certiorar

in Weks v. Delaware, 121 S. C. 476 (2001), as precedential

authority. Deni al of discretionary review has no precedentia

weight at all, both under federal |aw, see House v. Myo, 324

US 42 (1945), and Florida |law, see Departnent of Legal Affairs

v. District Court of Appeal, 5" District, 434 So. 2d 310 (Fla

1983).

One last omssion in the MIls opinion is the Florida
Constitution. That docunent provides independent grounds upon
which to base reversal, and this Court has interpreted it to be
of primary concern and to provide greater due process protection
than rights afforded by the United States Constitution. See

e.qg., Traylor v. State, 596 So. 2d 957 (Fla. 1992) (recognizing

primacy of art. |, 88 9, 16, Fla. Const.); Haliburton v. State,

514 So. 2d 1088 (Fla. 1987) (rejecting the constitutional

precedent of Mrran v. Burbine, 475 U S. 412 (1986), and applying

article | section 9 of the Florida Constitution); Jones v. State,

19



92 So. 2d 261 (Fla. 1956) (on rehearing granted) (holding that
unani nous verdict in crimnal cases is required by the right to
a fair and inpartial trial guaranteed by Florida Constitution’s,
formerly under article I, section 11, Fla. Const. (1885), and now
under article I, section 16, Fla. Const. (1968 revision)). The
principles discussed in Apprendi, which have their roots in the
common law, are deeply rooted in the Florida Constitution as

wel | .
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CONCLUSI ON
For the reasons presented in the Initial Brief and this
Reply Brief, Appellant, Tinothy Lee Hurst, asks this Court to
vacate the death sentence and remand for inposition of a life

sent ence.
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