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STATEMENT OF THE CASE

The essence of this lawsuit is dismssal, with prejudice,
of S.A P.'s second anended conplaint against Petitioner, the
Fl ori da Departnent of Health and Rehabilitative Services (HRS).
The order of dismssal held the conplaint was barred by the
seven-year statute of repose in 895.051(1)(h), Florida Statutes
(1995), and no recognized grounds for tolling were present.
(R 179-82).1 S. A P. tinely appeal ed.

The First DCA reversed in an opinion issued Septenber 3,
1997. (Appendi x A). HRS noved for rehearing, etc. on
Septenber 15. Wile that notion was pending, this Court issued

its original opinion in Fulton County Administrator V.

Sullivan, 22 Fla.L.Wekly S578 (Fla. Sept. 25, 1997). W thout
ruling on HRS notion for rehearing, the First DCA ordered
suppl enmental briefing and a second oral argunent. In March

1998, it abated this case pending disposition of Fulton County

Adm ni strator on rehearing.

Cites to the record are in the form (R {page no.]).
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This Court wultimately withdrew its original opinion in

Fulton County Admi nistrator, and decided the case on narkedly

different grounds. See Fulton County Administrator v.

Sullivan, 24 Fla.L.Wekly S557 (Fla. Nov. 24, 1999) (inporting
Georgia's statute of l|imtation for wongful death actions,
which allowed for tolling based on fraudul ent conceal nent of
identity).

On Decenber 15, 1999, the First DCA denied HRS notion for
rehearing, and adhered to its original opinion. That order
also certified the following question to be of great public
i mportance:

CAN THE DOCTRINE OF FRAUDULENT CONCEALNMENT
APPLY TO TOLL THE STATUTE OF LIM TATIONS IN A
NEGLI GENCE ACTI ON?
(See Appendix B.). HRS filed its notice to invoke this Court's

di scretionary jurisdiction on January 13, 2000.

STATEMENT OF THE FACTS

Again, this case arises fromdismssal of S A P.'s second
anmended conpl ai nt. Consequently, HRS statenent of the facts

is taken fromthe second anended conplaint. (R 163-76).



S.A P. was born in August 1975; her younger sister (not a
party to this action) was born a year |later. (R 164, 14).
Reportedly, S.A P.'s natural father was sentenced to prison in
1977. Her natural nother was reported to | aw enforcenent for
child abuse in 1978. (R 167, 114).

In Decenber 1978, HRS placed both girls in an energency
shel ter. A nonth later, they were placed in foster care in
Jacksonville, with a parent identified as "C.C." (R 164, 916-
7).

On Cctober 20, 1979, Cday County Sheriff officers found
the girls in Oange Park--not their proper foster hone
| ocati on. S.A.P. was bruised over her entire body, burned,
beaten, etc. Al though 4 years old, she was enaciated and
wei ghed 22 pounds.? (R 164, 98).

Based on these injuries, S.AP. clainmed HRS negligently

failed to nonitor her placemrent wth "CC" in 1979;

°®S.A.P. remained in foster care until Decenber 1984,
when she was placed in an adoptive setting by HRS.
Apparently, she remained in that setting until My 1990,
when she returned to HRS' custody. She was released from
HRS' custody upon her 18th birthday (R 165, 19); that is, in
August 1993.



negligently failed to reasonably supervise her casewirker (a
"Ms. Dassie"); and negligently failed to renove her from the
home of "C.C.," when HRS should have known the girls were being
abused or neglected. S.A.P. also alleged the caseworker
falsified records relating to her foster care placenment in 1979
with "C.C.". (R 165-66, 710).

Notice of intent to sue was given in May 1993. (R 171-6).
This suit was filed in January 1995, about 17 nonths after
S. A P. reached her majority.

The second anended conplaint also included allegations

whi ch



S.A P

relied upon to toll the statute of limtation:

The depart nent, during t he plaintiff's
mnority, actively conceal ed t he facts
concerning the negligence that is the basis of
this conmplaint. Any records concerning the
negligence conplained of were, by Florida
Statute and by the active efforts of the
def endant, concealed from the public and those
involved in the care of the plaintiff. The
def endant depart nment obstruct ed t he | aw
enforcenment investigation of the abuse of the
plaintiff and her sister in 1979. In the report
of the internal investigation conducted by the
def endant and rel eased on Decenber 21, 1992, it
was first reveal ed that | aw enforcenent
officials alleged that enpl oyees  of t he
def endant obstructed the crimnal investigation
of the 1979 abuse and neglect of the plaintiff.
The departnment's own internal investigation,
reported on Decenber 21, 1992, also reveal ed
for the first tine that the case worker charged
with the duty to supervise the placenent of the
plaintiff and her sister falsified records so
that it appeared that the case worker had
conducted nonthly supervision visits with the
plaintiff and her sister. The records reveal
that the foster hone was frequently visited and
that S. A P. and her sister were doing fine. Had
any interested adult exam ned these records
prior to Decenber 21, 1992, they would have
been msled into believing that the departnent
had reasonably, appropriately, and Ilawfully
di schar ged its supervi si on duti es. The
negl i gence of the departnent was conceal ed by
these falsified records. [e.o0.].

(R 166-67, 713).



S.A P. alleged her natural parents could not file the
awsuit, as they did not have custody of her in 1979, and never
regai ned custody or tenporary care. She alleged sone
informati on was nade available to a different foster parent in
1990, but such information contained the falsified records
indicating S.A P. had been "properly supervised and visited"
by HRS in 1979. Not until HRS own, internal investigation in
1992 was it |earned the records had been falsified.

S.AP. further alleged her adoptive parents had no
knowl edge, and did not have access to records of the 1979
events. She also alleged her adoptive parents had a conflict
of interest, arising froma report the adoptive father sexually
abused her. Lastly, because she was 3 to 4 years old at the
time, she clainmed no actual nenory, conpounded by the effects
of trauma during and after the 1979 events. (R 167-9, 19Y14-
17) .

SUMVARY OF THE ARGUMENT

The question as certified does not reflect an essentia

fact of this case--the defendant, HRS, has sovereign imunity.



Its liability is controlled by 8§768.28, Florida Statutes, not
ch. 95.

As a waiver of sovereign immunity, §8768.28 nust be

strictly construed. Nowhere does it nention tolling of the
four-year limtation period. Consequently, the statute does
not allow tolling under any circunstances, i ncl udi ng

falsification or fraudul ent conceal nent of records by HRS.

To allow tolling would be tantanount to holding the State
liable for fraud, despite |anguage to the contrary in 8768. 28.
The answer to the certified question, re-phrased to reflect
HRS' sovereign imunity, is "NO"

Having answered the certified question negatively, this
Court rmnust address another issue to fully dispose of this case:
whet her 8768.28 allows for delayed accrual of S. A P.'s cause
of action. By identical logic, the answer also is "NO "

From its enactnment in 1973 through the present, §768.28
did and does not provide for delayed accrual. It does not, in
direct contrast to 895.031(1), Florida Statutes, provide a
"cause of action accrues when the last elenent ... occurs.”

Therefore, S.A P.'s cause accrued in Cctober 1979, not in 1992



when the alleged fraudul ent conceal nent was reveal ed through
an investigation by HRS itself.

S.A P. sustained the injuries at issue in Cctober 1979.
(R 164, 18). Her cause of action accrued then. Noti ce of
intent to sue was given in May 1993 (R 171-6); suit was filed
in January 1995. Since the statute of Ilimtation was not
tolled, S.AP.'s clains were barred by her failure to give
notice of intent to sue within 3 years of accrual of her claim
that is, by OCctober 1982. Alternatively, her clains were
barred by her failure to file suit within four years; that is,
by October 1983. The First DCA s decision nmust be reversed,

with directions to affirmthe trial court's order of dismssal.



ARGUNVENT
| SSUE
CAN THE DOCTRINE OF FRAUDULENT CONCEALMENT
APPLY TO TOLL THE STATUTE OF LIMTATIONS IN A
NEGLI GENCE ACTI ON?

A. The Certified Question Should Be Re-Phrased

The certified question is set forth above. However, it
does not accurately reflect an inportant fact and is nuch
br oader than necessary.

A state agency, HRS has sovereign immunity subject to the
wai ver in 8768.28, Florida Statutes. Regar dl ess of whether
fraudul ent conceal nent would toll the limtation period for a
negl i gence action between private parties, such tolling is not
permtted under 8768. 28.

When HRS sought rehearing below, it alternatively noved
for certification of two questions, the first of which was:
"Does sovereign immunity preclude application of the doctrine
of fraudul ent concealnent to the State?" (See Appendi x C,
p.12). The panel nevertheless certified an inprecise question.

To the extent it inplicates tolling in a negligence suit



agai nst a defendant w thout sovereign imunity, the question
as certified calls for an advi sory opinion.

HRS respectfully requests this Court re-phrase the
certified question to read:

Can the doctrine of fraudulent conceal nent

apply to toll the statute of limtations in a
negl i gence action, when the defendant enjoys
soverei gn i munity? [ proposed | anguage

under | i ned].

See Resha v. Tucker, 670 So.2d 56, 57 (Fla. 1996) (restating

certified question which did "not delineate that the present
action was brought against an individual rather than the

state"); Merkle v. Robinson, 737 So.2d 540 (Fla. 1999)

(rephrasing certified question to reflect fact a cause of
action arising in another state and not tinme-barred there was
ti me-barred under Florida | aw).

This case presents the mrror imge of Resha: t he
certified question does not reflect the negligence action was
brought agai nst a state agency rather than a private defendant.
Based on the logic of Resha, in particular, HRS suggests re-
phrasi ng as st at ed.

B. Section 768.28 Controls Over Ch. 95,
And Must Be Strictly Construed

10



1. Section 768.28 Controls over Ch. 95

Section 768.28 controls over |imtation, accrual and
tolling provisions of ch. 95 Florida Statutes, when the
def endant enjoys sovereign immnity. As the First DCA has
sai d:

Qur suprene court has held that this 4-year
period of limtation was intended to apply to

all actions permtted by the limted waiver of
imunity, notwithstanding the fact that a

different statute of I|imtations mght apply
had the action been brought against a private
def endant .

Horn v. State, Dept. of Transportation., 665 So.2d 1122, 1125

(Fla. 1st DCA 1996) (in an action under federal maritinme |aw,
four year limtation period in 768.28 controlled over three

year federal period). See Showell Industries, Inc. v. Holnes

County, 409 So.2d 78, 79 (Fla. 1st DCA 1982) (three-year
statutory period in 8768.28(6), Fla. Stat. (1975), for
contribution clains against the State controlled over the
one-year statutory period in 8768.31(4)(c), Fla. Stat. (1978)).

See also, Wight v. Polk County Public Health Unit, 601 So.2d

1318, 1391 (Fla. 2d DCA 1992) (reversing dism ssal on other

grounds, but agreeing with county's argunment that the "tolling

11



of the limtations period governing nal practice actions has no
effect on the limtations period enunciated in the Sovereign
| mmunity Act").

Horn followed this Court's decision in Beard v. Hanbrick,

396 So.2d 708, (Fla. 1981). In Beard, this Court concluded the
four year period in 8768.28(12), Florida Statutes (Supp. 1974),
controlled over the two year limtation period for wongful
death in 895.11, Florida Statutes. The Court's rationale bears
repeati ng:

We believe that the legislature intended that

there be one limtation period for all actions

brought wunder section 768. 28. W base this

belief on the prerequisite notice provisions of

this section and the need to have a uniform

peri od for actions agai nst gover nnent al

entities.
Id. at 712.

Negl i gence actions, presunably, are far nore common than
wrongful death actions. The need for a uniform [imtation
period is correspondingly greater. Al'l ow ng del ayed accrua
of a cause of action, or the period of I[imtation to be tolled

does not pronote uniformty in practice, even though the four

year time limt remains nomnally unchanged.

12



A provision in ch. 95 strongly reinforces the conclusion
8768.28 controls as to actions against the state. Section
95.011, Florida Statutes--again, in both the 1979 and 1999

versions--sets forth the applicability of ch. 95:

A civil action or proceeding, ... including one
brought by the state, ... or any agency or
officer of any of them ... shall be barred

unl ess begun within the time prescribed in this
chapter or, if a different tinme is prescribed
el sewhere in these statutes, within the tine
prescribed el sewhere. [e.s.].
Not ably, the Legislature did not include actions "against" the

state, when it carefully included actions brought "by" the

state; thereby excluding suits against the state from the

operation of ch. 95. See Thayer v. State, 335 So.2d 815, 817
(Fla. 1976) ("[Where a statute enunerates the things on which
it is to operate, or forbids certain things, it is ordinarily
to be construed as excluding fromits operation all those not
expressly nmentioned.").

Also, there is recognition that tine periods "el sewhere in
these statutes,” are controlling. The intent of this passage

must be to treat actions against the state differently; that

13



is, to subject actions against the state to the conditions of
§768. 28.

Section 768.28 is a nuch narrower statute than ch. 95.
The fornmer applies only when an entity with sovereign inmunity
is sued for certain acts; the latter, to all other suits unless
provided differently in another |[|aw. As the far narrower

statute, 8768.28 controls over ch. 95. See McKendry v. State,

641 So.2d 45, 46, (Fla. 1994):

[A] specific statute covering a particular
subject area always controls over a statute
covering the sane and other subjects in nore
general terms. ... The nore specific statute
is considered to be an exception to the general
terms of the nore conprehensive statute.
[internal cites omtted]

Any tolling of the Iimtation period, or delayed accrual
of S.A.P.'s cause, must cone from 8768.28, not ch. 95. See

Sheils v. Jack Eckerd Corp., 560 So.2d 361, 363 (Fla. 2d DCA

1990) :

Ther ef or e, the second applicable rule of
statutory construction is that where a general
| aw that applies to nunerous classes of cases
conflicts with the law that applies only to a
particular class, the latter, or nore specific
| aw, generally controls even when, in regard to
statutes of limtations, the general provision

14



provides for a longer period than the nore
specific provision. [e.s.].

2. Section 768.28 nmust be Strictly Construed

Section 768.28(1) (1979) carefully waived sovereign
imunity, but "only to the extent specified in this act." The
1999 version does the sane. This |anguage and casel aw require

strict construction of §768. 28. See Carlile v. Gane and Fresh

Water Fish Commission, 354 So.2d 362, 364 (Fla. 1977) ("[t] hat

statute is clearly in derogation of the comon |aw principle
of sovereign imunity and nust, therefore, be strictly

construed"); Levine v. Dade County School Bd., 442 So.2d 210,

212 (Fla. 1983) (pre-suit notice requirenents, as part of the
statutory waiver of sovereign imunity, nust be strictly

construed). See also, Pirez v. Brescher, 584 So.2d 993, 995

(Fla. 1991) (uphol ding dism ssal of claimagainst sheriff, when
witten notice was given to county attorney who did not
represent sheriff; since claimant thereby "failed to conply
with a condition precedent to the waiver of sovereign
i muni ty").

In effect, the opinion below wote into the limtation
period of 8768.28(11) (1979) or 8768.28(13) (1999) a tolling

15



mechani sm based on fraudul ent conceal nent. This Court has
recently rejected such | ogic:

As the Fifth District pointed out, section
95.11(2)(b), Florida Statutes (1981), makes no
reference to a discovery rule for latent
def ect s. Using the principle of statutory
construction expressio unius est exclusio
alterius, we conclude that the absence of such
expr ess | anguage in section 95.11(2)(b),
Florida Statutes (1981), is clear evidence that
the legislature did not intend to provide a
di scovery rule in section 95.11(2)(b), Florida
Statutes (1981). To conclude otherw se would
require us to wite into section 95.11(2)(b),
Florida Statutes (1981), a discovery rule when
the legislature has not. ... Any change in this
result is a matt er for | egi sl ative
consi der ati on.

Federal Ins. Co. v. Southwest Florida Retirenent Center, Inc.,

707 So.2d 1119, 1122 (Fla. 1998).°3

By analogy, this Court cannot wite a provision into
8768.28 which would provide for tolling of the four year
[imtation period for negligence actions due to fraudul ent

conceal nent. See Cassoutt Vv. Cessna Aircraft Co.,1999 W

sFederal Ins. Co. follows the rationale of Fulton County
Adm nistrator v. Sullivan, 22 Fla. L. Wekly S578 (Fl a.
Sept. 25, 1997); which was w thdrawn on ot her grounds. See
24 Fla.L. Weekly S557 (Fla. Nov. 24, 1999). Standing al one,
however, Federal Ins. Co. is persuasive authority.

16



790701*2 (Fla.1st DCA 1999) ("Further, the statute, being one
of limtation, nandates a strict or conservative construction
rather than a |I|iberal construction."). The analogy is
particularly conpelling, as all of 8768.28 nust be strictly
construed, not just its limtation | anguage.

By simlar analogy, this Court cannot wite "last el enent”

| anguage into 8768. 28. Under 895.031(1), a "cause of action

accrues when the |ast elenent constituting the cause of action

occurs." [e.s.]. To the contrary, 8768.28(6) & (11) (1979),
and 8768.28(6)(a) & (13) (1999), do not have any such | anguage,
but provide only that notice and a conpl aint nust be given and
filed within three or four years, respectively, after "such
clai maccrues.” Had the Legislature so desired, it could have
included "last elenment” |anguage in the appropriate subsection
of 8768.28, either expressly or by cross-reference to 895.031.
That the Legislature did not do so precludes S.A P. from

relying on 895.031(1), to claim her cause of action did not

17



accrue until HRS released the results of its interna
i nvestigation in Decenber 1992.4

3. S.AP.'s Cains are Barred

Strict construction has two crucial inplications for this
case. First, since 8768.28 (1979) did not provide for delay
in accrual of a cause of action under any circunstances,
S.A P."s negligence claimaccrued not |ater than October 1979,
when she was discovered in an enaciated and injured condition
by the Cday County sheriff's office.® Second, since 8§768.28
did not provide for tolling of the four year limtation period
under any circunstances, S. A P.'s cause was barred as of

Oct ober 1983.°

“The sane reasoning precludes S.A P. or HRS fromrelying
on 895.051(1)(h) for its mnority-tolling or 7 year repose
| anguage.

sDeci di ng whet her 8768.28 all ows del ayed accrual of a
cause is necessary to fully dispose of this case, as
S A P.'s conplaint was tinely filed if her cause did not
accrue until 1992.

sAlternatively, as declared in 8768.28(1), sovereign

imunity is waived only to the "extent specified." Anobng
the specifications for waiver are the 3-year presuit notice
requi renent and the 4-year limtation period. |If these

conditions are not nmet, there is no waiver as a matter of
| aw. Assum ng her cause accrued in Cctober 1979, S A P.'s
failure to give pre-suit notice within 3 years, or file a

18



The second amended conplaint conceded the open and
notorious nature of Appellant's injuries, and the |atest date
at which those injuries could have occurred:

On or about Cctober 20, 1979, the Cday County
Sheriff's Ofice responded to reports from
nei ghbors that they heard the cries of young
children .... They found S.A P. ... bruised
burned, beaten, choked, nmal nourished
S.A P., then age 4, weighed 22 pounds and was
"very enaci ated" according to nedical records.
(R 164, 18) Since these facts nust be taken as true, this

Court must infer that the events giving rise to Appellant's

cause of action occurred not |ater than October 20, 1979. See

Cristiani v. Gty of Sarasota, 65 So.2d 878, 879 (Fla. 1953)
("The general rule seens to be that actions for personal injury
based on the wongful or negligent act of another accrue at the
time of the injury and that the statute of limtations begins

to run at the sanme tine."); Doe v. Dorsey, 683 So.2d 614, 617

(Fla. 5th DCA 1996), rev. den., 695 So.2d 699 (Fla. 1997)

(sane). See also Hearndon v. Graham 710 So.2d 87, 88 (Fla.

1st DCA 1998) ("Generally, the last elenent in the case of the

conplaint wwthin 4 years, of her injuries precluded a waiver
of sovereign immnity. She had no cause of action;
di sm ssal was proper.

19



tort cause of action of battery is conplete upon the physica
contact which constitutes the battery."); Id. at 92, n.4 ("In

the instant case, for purposes of negligence the |ast elenent

was injury or danage to Hearndon, which occurred when the abuse
occurred, despite the fact that Hearndon may have repressed any
menory of her injuries." [e.s.; internal cite omtted]).

Accrual of a cause of action is twice nentioned in 8768. 28

(1979). Subsection (6) requires clains against the state to
be preceded by witten notice. Such notice must be given
"within 3 years after such claim accrues.” Under subsection

(11), all clains against the state are barred unless a civil
conplaint is filed in the appropriate court "within 4 years
after such claim accrues.” Neither subsections (6) and (11),
nor any other provision of 8768.28 (1979) provided for del ayed
accrual of a cause of action; corresponding |anguage in the
1999 version of 8768.28 has not changed in substance. See
subsections (6)(a) and (13), respectively, of 8768.28 (1999).

S.A P.'s conplained-of injuries occurred in Cctober 1979.
(R 164, 18). By operation of 8768.28, her cause of action

accrued at that tinme, and was not tolled for any reason. Her

20



failure to file notice of her clainms until My 1993 barred her
cause pursuant to 8768.28(6) (1979). Al ternatively, her
failure to file her conplaint until 1995 barred her cause
pursuant to 8768.28(11) (1979). Today, the same result would
be dictated by 8768.28(6)(a) & (13).
Backt racki ng, 8768.28(11) (1979) provided:
Every claim against the state or one of its
agencies or subdivisions for damages for a

negligent or wongful act or om ssion pursuant
to this section shall be forever barred unl ess

the civil action is comenced by filing a
conpl ai nt in t he court of appropriate
jurisdiction within 4 years after such claim
accrues.

O her than two exceptions relating to actions for contribution
and nedi cal nal practice, this |anguage has not changed through
the present. See 8768.28(13) (1999).

The statute could not be nore clear. It applies to every
claim and places an absolute bar to claim based on an
untinmely-filed conplaint. As a matter of public policy, the
| egi slature wanted suits against the governnment to be brought
"pronptly"; that is, within four years, regardless of the facts
in an individual case. Thus, 8768.28, then and now, required
all suits to be brought within four years, w thout exception.
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Putting these points--particularly the absence of "Ilast
el enent " and tolling provi si ons in 8768. 28- -t oget her,
8§768. 28(13) functions sinmultaneously as a four year statute of
l[imtation and a four year statute of repose; absolutely
barring S.A P.'s cause as of October 20, 1983. The fact that
neither S.A P. nor her subsequent foster or adoptive parents
knew of a potential cause of action does not defeat treating
8768.28(11) (1979) and 8768.28(13) (1999) as statutes of

r epose. See Doe v. Shands Teaching Hosp. and dinics, lnc.

614 So.2d 1170 (Fla. 1st DCA 1993), rev. den. 626 So.2d 204
(Fla. 1993) (rejecting access to courts attack upon the nedical
mal practice statute of repose, as applied to bar an action when
the appellants "neither knew nor could have reasonably known
of an injury before the expiration of the repose period").
S.A P. vaguely clains her cause did not accrue until HRS
rel eased its I nt er nal I nvestigation report in 1992.
(conplaint, 1Y13-14). Assuming the "last elenent"” of her cause
occurred then does not help her, as the four-year period in
8§768.28 functions as a statute of repose, legally preventing

her cause from accruing. See Carr v. Broward County, 505 So.2d
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568, 570 (Fla. 4th DCA 1987) ("[A] statute of repose not only
bars an accrued cause of action, but wll also prevent the
accrual of a cause of action where the final elenent necessary
for its creation occurs beyond the time period established by
the statute.

The four year period in 8768.28, strictly construed and
read in conjunction with the other provisions of 768.28,
requires all negligence actions against the state to be brought
within four years of the events giving rise to the cause of
action. Any other interpretation would lead to the absurd
result of no repose period for negligence actions by mnors
against the State, despite the seven year repose period for
negligence actions by mnors against defendants without
sovereign immunity. See 895.051(1)(h), Florida Statutes
(1999). Such result would also contravene 8768.28(1), which
provi des sovereign inmunity is waived only "if a private
person[] would be liable to the clainmant."

Finally, the facts of this case reveal the need for strict
application of the sovereign imunity waiver. More than 20

years later, HRS would be held liable for the actions of an
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errant enployee acting in bad faith. Liability would attach,
despite the fact HRS was perform ng a duty--involuntary renova
of children fromunfit hones and placing themin foster care--
which no private entity coul d do.

C. Sovereign Inmunity I's Not \Wived
For Fraudul ent Conduct O Any Ki nd

S AP.'s case is nade nore conplex by her reliance on
fraudul ent conceal nent to contend her negligence action did not
accrue until release of HRS internal investigation in Decenber
1992; because, until that tinme, no one acting on her behalf
woul d have known her caseworker's falsified nonthly visitation
reports. (R 166-67, 113). Construed liberally, S. A P. thereby
all eged two "defenses” to her lawsuit being barred. First, her
cause did not accrue until Decenber 1992; or, alternatively,
the [imtation period was tolled until Decenber 1992.

S AP. was injured in Cctober 1979. Assum ng her cause
was preserved through delayed accrual or tolling until 1992

does not help her. Fal sification of records and fraudul ent
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conceal nent are both exanples of bad-faith conduct, for which
sovereign i munity has not been waived.’

Again, the waiver of sovereign inmunity begins by
declaring that liability is waived "only to the extent
specified in this act [ch. 73-313, Laws of Fla.]." See
8§768.28(1). As it existed in 1979, subsection (9) of 8§768.28

provi ded:

(9) No officer, enployee, or agent of the state
or its subdivisions shall be held personally
liable in tort for a final judgment which has
been rendered against him for any injuries or
damages suffered as a result of any act, event,
or omission of action in the scope of her or
his enpl oynent or  function, unl ess  such
of ficer, enployee, or agent acted in bad faith
or with malicious purpose or in a nanner
exhibiting wanton and wllful disregard of
human rights, safety, or property. [e.s.].

'S.A. P."s claimof conceal nent based on confidentiality
of the records nmust be given short shrift. Records of her
pl acenent in foster care, abuse, visitation by a caseworker,
etc. would not have been confidential as to her or her
guardi an, regardl ess of whether they were confidential as to
t he general public. See e.g., 839.411(3) & (4), Fla. Stat.
(1979) (child and | egal guardians, anong others, "always
have the right" to inspect and copy official records
pertaining to the child; which are otherw se confidential);
863.162(5), Fla. Stat. (1979) (information as to the famly
nmedi cal history of the child and the natural parents shal
be furnished to the adoptive parents).
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Thus, the statute always contenplated personal liability for
conduct outside the scope of enploynent. Moreover, the waiver
itself was limted to acts or om ssions done within the scope
of enploynent. 8768.28(1) (1979).

Less than a year after S.A P.'s injuries, 8768.28(9) was
amended to read:

(9) No officer, enployee, or agent of the state
or its subdivisions shall be held personally
liable in tort or naned as a party defendant in

any action fer—aftnal—fudgrent—which—Has—been
rendered—against—him for any injury or danmages
suffered as a result of any act, event, or
om ssion of action in the scope of her or his
enpl oynent or function, unless such officer,
enpl oyee, or agent acted in bad faith or with
mal i ci ous purpose or in a manner exhibiting
wanton and w llful disregard of human rights,
safety, or property. The exclusive renedy for
infjury or danmage suffered as a result of an
act , event , or om ssion  of an __officer,
enpl oyee, or agent of the state or any of its
subdi visions or constitutional officers shall
be by action against the governmental entity,
or the head of such entity in her or his
of ficial capaci ty, or t he constitutional
officer of which the officer, enployee, or
agent is an enployee, unless such act or
om ssion was committed in bad faith or wth
nmalicious purpose or in a manner exhibiting
wanton and w |l lful disregard of hunan rights,
safety, or ___property. The state or its
subdi visions shall not be liable in tort for
the acts or omssions of an officer, enployee,
or agent conmmtted while acting outside the
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course and scope of her or his enploynent or
conmmitted in bad faith or wth nalicious
purpose or in a manner exhibiting wanton and
W llful disregard of human rights, safety, or
property. [underlined | anguage added in 1980;
stricken |anguage del eted; boldface supplied].

See 81, ch. 80-271, Laws of Florida (eff. July 1, 1980).

Thi s | anguage has not changed in substance since. To this
day, nothing in 8768.28 provides for tolling due to fraudul ent
conceal ment . Moreover, current 8768.28(9)(a) further limts
the waiver of sovereign inmunity, by re-asserting the state's
immunity against liability for acts of "bad faith."

Fraudul ent concealnent is an act of bad faith. To allow
t he doctrine of fraudul ent conceal nrent to sustain an otherw se-
barred suit for negligence is the sanme as holding HRS liable
for an act of bad faith. To apply the doctrine of fraudul ent
conceal nent here would directly contravene the express | anguage
of 8768.28, which includes the applicable limtations statute.
S.A.P. cannot rely on that doctrine to toll the four year
period in 8768.28(13).

Two cases need di scussi on. The first is Vargas v. d ades

General Hospital, 566 So.2d 282 (Fla. 4th DCA 1990). Ther e,

the court held the "statute of l[imtations contained in section
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768.28(11), Florida Statutes, may be tolled by fraudulent
conceal ment of the facts necessary to put the injured party on
notice of the negligent act or the resulting injury.” 1d. at
285.

A careful reading of Vargas reveals that the decision has
nore problens than prospects. The | egal conclusion that the
doctrine of fraudulent concealnment could apply to toll the
statute of Iimtation was the purest dicta, as the Vargas court

i medi ately acknow edged there was, factually, no fraudul ent

concealnent. 1d. at 285 ("As applied to the facts of this case
we conclude that there was no fraudul ent concealnent ... to
toll the statute of limtations ...."). The proper approach

woul d have been to assess the factual premse of the alleged
fraudul ent conceal nent; and, finding none, to decline to reach
the | egal question of whether such conceal nent could toll the
[imtation period in 8768. 28. Since there was no fraudul ent

conceal nent as a matter of fact, there was absolutely no need
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for the court to reach the issue of whether the doctrine
applied.?®

More inportant to this Court's decision, the Vargas
court's logic is self-contradictory. It justified its hol ding,
in part, on the ground sovereign imunity rests on the policy
consideration of "the need to admnister governnent in an
orderly manner." Id., 566 So.2d at 284. Tolling the
[imtation period for negligence based on bad-faith conduct by
aberrant enployees hardly pronotes the goal of orderly
governnent. Regardless of the cap on damages, HRS still faces
the possibility of trial for enployee conduct occurring nore
than 20 years ago, and expressly outside the statutory waiver

of sovereign inmunity.

sAs dicta, the Vargas hol di ng was not binding on the
trial court here. State ex rel. Biscayne Kennel dub v.
Board of Business Requlation of Dept. of Business Regul ation
of State, 276 So.2d 823, 826 (Fla. 1973). It had no
precedential value before the First DCA. See MDonald's
Corp. v. Departnent of Transp. State of Fla., 535 So.2d 323,
325 (Fla. 2d DCA 1988), and should be di sregarded by this
Court. Continental Assur. Co. v. Carroll, 485 So.2d 406, 408
(Fla. 1986) ("[Oniter] dicta is at nost persuasive and
cannot function as ground-breaking precedent.").
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The Vargas court under-valued precedent on strict
construction of the sovereign inmunity waiver, and did not give
due weight to the express, 1980 statutory [|anguage, now in
8768.28(9)(a), which expressly preserves sovereign inmunity
when an enpl oyee acts in bad faith. Notably, until the instant
opinion below-which did not cite Vargas--no other court

reached the sane result. See County of Brevard v. Morelli

Engi neering, Inc., 677 So.2d 32, 34 (Fla. 5th DCA 1996) ("fraud

in the inducenent is a tort independent of breach of contract
[for which] ... [s]overeign inmunity has not been waived"),
affirmed on different ground, 703 So.2d 1049 (Fla. 1997).

The Florida Suprene Court's affirnmance of Morelli is
i nstructive. Technically, the Court did not address whether
sovereign immunity outright barred a claim for fraudul ent
i nducenent . Havi ng concluded the work performed was outside
terns of the contract, the Court found the absence of a witten
change order dispositive. Id. at 1051. However, the Court
then found wai ver and equitable estoppel were not available to
excuse the failure to obtain a witten change order, saying:

An unscrupul ous or carel ess governnent enpl oyee
could alter or waive the terns of the witten
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agreenment, thereby leaving the sovereign wth
potentially unlimted liability. [e.s.].

The use of "unscrupul ous” is significant. |In context, the
Court was contenplating a deliberate, wongful act; as opposed
to the "careless" act just nentioned. Such unscrupul ous
conduct would have to be a bad-faith act for which sovereign
imunity is not waived. Just as the possibility of bad faith
precluded the application of estoppel or waiver to defeat a
county's sovereign immunity in Morelli, fraudul ent conceal nent
cannot be applied to defeat HRS sovereign i munity here.

In Parker v. State of Florida Bd. of Regents ex rel.

Florida State University, 724 So.2d 163 (Fla. 1st DCA 1998),

the First DCA itself concluded the state Board of Regents could
not be liable, in an action for breach of contract, as to
al l eged fraudul ent acts of a college dean. Sovereign immunity
attached under 8§768. 28(9) (a) because "fraudul ent
m srepresentation per se contains the elenent of bad faith."
Id. at 169.

Parker, an FSU professor, sued the Board of Regents (BOR)
for fraudulent msrepresentation and breach of contract when
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his salary was "not raised as allegedly promsed.” |I|d. at 164.
After a jury verdict for Parker on both counts, the trial court
granted judgnent in favor of BOR as to the fraudul ent
m srepresentati on count based on sovereign inmmunity. The First
DCA agreed, while wupholding the verdict on the breach of
contract count. Id.

Wiile the facts of Parker bear no resenblance to this
case, the point of law is the sane--fraudulent conduct
i nherently includes bad faith acts, for which sovereign
immunity is expressly preserved under 8768.28(9)(a). Recal | ,
S.A. P. alleges the caseworker visitation reports were falsified
so that it "appeared that the case worker had conducted nonthly
supervision visits" (R 166-67, 113), when such visits did not
actual Iy occur.

Taken as true, these allegations depict deliberate,
m sl eadi ng conduct by an aberrant enployee, and not anything
akin negligent msrepresentation. The gravanen of Parker
applies with great force:

The state's entire argunent is that for fraud
to exist, as a matter of law, bad faith nust
al so exist. W agree. Although our review of

the law of fraud in Florida reveals that bad

32



faith has not always been considered a
necessary el enent of fraud, nor always the gist
of that cause of action, First Interstate Dev.
Cor p. V. Abl anedo, 511 So.2d 536, 539
(Fla.1987), established that bad faith nust
al ways be considered a necessary elenent of
fraud.

ld. at 168.

To be clear, this Court should, but need not, agree that
bad faith is "always" a necessary elenment of fraud for
pur poses of sovereign inmunity. Here, the alleged fraudul ent
conceal ment is based on deliberate falsification of records to
conceal the lack of lawfully required visitation of S.AP.'s
foster hone. Bad faith is present; its potential absence in
other allegedly fraudulent acts is immterial.

Taking S.A P.'s factual allegations as true, she is
relying on acts of bad faith by her caseworker to delay accrual
of her cause or to toll the limtation period. By agreeing,
t he deci sion under review made HRS |iable, despite the fact the
wai ver of sovereign imunity does not apply to acts or
om ssions "conmtted in bad faith or with nalicious purpose or
in a manner exhibiting wanton and wllful disregard of human

rights, safety or property." 8768.28(9)(a), Fla. Stat. (1999).
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S. A P. cannot have it both ways. |If her cause accrued in
Cct ober 1979, before the 1980 "bad faith" anendnent in ch. 80-
271, Laws of Florida, then the absence of "last elenent"” and
tolling provisions in 8768.28 (1979) required dismssal. | f
her cause did not accrue until the release of HRS internal
i nvestigation in Decenber 1992, then she is subject to the 1980
| aw expressly preserving sovereign inmunity against liability
for acts of bad faith by state enpl oyees.

The final possibility is a little nore conplex in its
resolution. Assune S. A P.'s cause accrued in Cctober 1979, but
the four-year I|imtation period was indeed tolled by
falsification of the visitation reports. Such tolling was
statutorily abrogated as of July 1, 1980, when the anendnents
to subsection (9) of 8768.28 took effect, and specifically re-
asserted sovereign inmmunity for actions done in bad faith.

In effect, the Legislature shortened S.A P.'s limtation
period to four years, wth no tolling, from July 1, 1980; the
effective date of ch. 80-271. The Legislature can do this, as
S AP.'s cause wuld not have been barred wunder any

ci rcunstances until COctober 1983. See Wley v. Roof, 641 So.2d
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66, 68 (Fla. 1994) ("Before the action is barred by the statute

[of limtation], the Legislature has absolute power to anend
the statute and alter the period of |imtations prescribed
therein....").

If the 1980 law elimnated tolling of S.A P.'s cause, she
still had four years to file a conplaint; that is, through July
1, 1984. She did not file her conplaint until 1995. Her
| awsui t was barred.

Alternatively, the anendnents enacted in ch. 80-271 were
curative--by abrogating a then-recent decision of this Court--
and apply retroactively to bar S A P.'s cause. A recent
expl anation of the 1980 anendnents by this Court precisely
holds as much. After quoting from a contenporaneous
| egislative staff analysis, this Court said:

The need for such a clear statenent
preventing personal liability of
public enployees for damages or
injuries suffered as a result of an
act, event or omssion of action
occasioned within the scope of their
enpl oynent is evi denced by the
Florida Suprene Court's statenent
that the "absence of an explicit
prohi bition against suing public

enpl oyees for their torts suggests
t hat none was intended."

35



Fla. HR Comm on Govtl. Ops., PCB
31 (1980) Staff Analysis 1 (May 2,
1980) (State Archives Collection).

The quotation highlighted in the |ast
sentence cones from our opinion in District
School Board v. Talmadge, 381 So.2d 698, 702
(Fla.1980), limted, Rupp v. Bryant, 417 So.2d
658, 661 (Fla.1982).

* * *

[I]t is obvious that the purpose underlying the
1980 anendnents was to abrogate the first and
third holdings to the extent an enployee's
conduct fell wthin the scope of enploynent.
enpl oynent. (FN6). [e.s.].

* * *

We thus conclude that the intent behind the
1980 anendnents was to extend the veil of
soverei gn i munity to t he specified
governnental enployees when they are acting
within the scope of enploynent, wth the
enpl oyi ng agency alone remaining liable up to
the imts provided by statute.

W so hol d.

McGhee v. Volusia County, 679 So.2d 729, 732-33 (Fla. 1996).

Not necessary to its decision, the MGiee Court did not
address the express preservation of sovereign inmunity when an

enpl oyee acted, as here, in bad faith but within the scope of
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enpl oynent . However , t he " bad faith" provi si ons,
simul taneously enacted with the abrogative provisions in ch.
80-271, are an essential part of the Legislature's action.® 1In
return for immunizing enployees fromany personal liability for
acts done within the scope of enploynent, the Legislature
expressly preserved inmmunity when such acts were done in bad
faith, etc. Done, as the MGCGhee court notes, shortly after
i ssuance of Talmadge, the anendnents in ch. 80-271, Laws of
Fl orida, nmust be considered curative and thus retroactive.
These anendnents bar S A P.'s use of bad faith acts
(repeated falsification of visitation reports over 9-10 nonths
of 1979) to delay accrual of her negligence cause, or tolling
of its limtation period. As indicative of their curative
nature, the 1980 Legislature expressly provided ch. 80-271
woul d:  "apply to all actions pending in the trial or appellate
courts on the date this act shall take effect and to all

actions thereafter initiated." J[e.s.]. See ch. 80-271 at 8§4.

If it accrued in 1979, S. A P.'s cause was not filed until 1995;

‘McGhee requires "related statutes [to be read] together
so that they illum nate each other and are harnonized."
ld., 679 So.2d at 735, n.1.
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that is, well "thereafter.” |If it accrued in 1990 or 1992, the
1980 anendnents are not being applied retroactively. Agai n
S.A P."s claimwas barred.

Fraudul ent acts, such as deliberate conceal nent of
visitation reports, cannot toll a limtation period in 8768. 28.
To allow such is to directly contravene the statutory waiver
of sovereign imunity, which nust be strictly construed. The
certified question nust be answered in the negative. I n
answering it, this Court should disapprove dicta in Vargas,
whil e approving Parker, thereby resolving a conflict of |aw
between two district courts of appeal. O course, this Court

nmust reverse the instant opinion bel ow
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CONCLUSI ON

The certified question, re-phrased as HRS suggests, nmnust
be answered in the negative. The deci sion under review nust
be reversed and remanded, with directions to affirmthe tria
court's order of dismssal.

Respectfully subm tted,

ROBERT a. BUTTERWORTH
ATTORNEY CGENERAL

CHARLI E MCCOY

Assi stant Attorney Ceneral

Fl orida Bar No. 333646

Ofice of the Attorney Cenera
The Capitol --PLO1

Tal | ahassee, FL 32399-1050
(850) 414-3300

CERTI FI CATI ON OF TYPE SI ZE

This brief is printed in Courier New 12-point type,
which neets this Court's requirenents as to type size and
spaci ng.

CERTI FI CATE OF SERVI CE

| certify a true copy of the foregoing has been furnished

by US Mil to JAY C HOWNELL, Anderson & Powell, 2029 North

39



Third Street, Jacksonville Beach, Florida 32250-7429; this

day of February, 2000.

CHARLI E MCCOY

<char| es>sap\ f sc\i b. wpd Assi stant Attorney General

TABLE OF APPENDI CES

o
3

Appendi x |

A
09/ 03/ 1997

B
Reheari ng
and Certifying Question

C

Reheari ng,
etc. [excerpts]

40

Dat e

Opi ni on Bel ow

Or der Denyi ng
12/ 15/ 1999
HRS' Mbtion for

09/ 15/ 97



