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SUMVARY OF THE ARGUMENT

Section 768.28, Florida Statutes, abrogates common |aw by
l[ifting, wunder narrow conditions, a centuries-old bar to
hol ding the sovereign liable in tort. Al so 8768.28(1) declares
sovereign immunity is waived only to the "extent specified.”
Toget her, these circunstances require strict construction of
the | arger statute.

Nowhere does 8768.28 nention tolling of the four-year
[imtation period. Therefore, strict construction of the
statute does not allow tolling wunder any circunstances,
including falsification or fraudulent conceal nent of records
by HRS. The answer to the certified question, re-phrased to
refl ect HRS sovereign inmunity, is "NO"

For the first time, S.A P. urges HRS is equitably estopped
to raise the statute of Ilimtation. This Court nust not

1



consider an issue raised so belatedly w thout justification
particularly since this issue is not necessary to fully dispose
of the case. Nevertheless, 8768.28 is silent as to equitable
estoppel. Just as fraudulent concealnent is not available to
toll the imtation period, equitable estoppel is not available
to prevent HRS fromasserting this suit is time-barred.

Section 768.28 does not, in contrast to 895.031(1),
Florida Statutes, provide a "cause of action accrues when the
| ast element ... occurs." Therefore, no delay in accrual is
avail able to sustain S. A P.'s cause.

ARGUMENT
| SSUE
CAN THE DOCTRINE OF FRAUDULENT CONCEALNMENT
APPLY TO TOLL THE STATUTE OF LIM TATIONS IN A

NEGLI GENCE ACTI ON?

A. The Statutory Waiver O Sovereign Immunity Does Not
Al | ow Tolling O Del ayed Accrual Under Any

G rcunst ances

S A P.'s argunment is belied by her overwhelmng reliance
on decisions involving private defendants. \Whether fraudul ent
conceal ment tolls a limtation period in a suit between private

parties is not necessarily dispositive. The statutory waiver



of sovereign inmmunity does not nention tolling of the
[imtation period. Since that waiver nmnust be strictly
construed, tolling is not avail abl e under any circunstances.
S.A P. overlooks the obvious: the State always had
sovereign imunity; absent the waiver in 8768.28, any tort
action was barred. Today, her negligence action is viable only
under the conditions of 8768.28. By omtting any nention of
tolling or delayed accrual, the statute |eaves them unavail abl e
to anyone suing a sovereign defendant. This Court cannot "read
into" 8768.28 any grounds for tolling or delayed accrual of a
cause of action. "What ever rights of recovery against the
state are given to a claimant nust, in our view, affirmatively
appear in the waiver of imunity statute and cannot be read

into it." Berek v. Metropolitan Dade County, 396 So.2d 756

758 (Fla. 3d DCA 1981) (holding the $50,000 |limt on recovery
was absolute cap on nonetary award, including postjudgnment
interest and costs), result affirnmed 422 So.2d 838 (Fla. 1982).

S A P. relies heavily on dicta in Vargas v. d ades GCen

Hosp., 566 So.2d 282 (Fla. 4th DCA 1990). Her preoccupation

wth that case leads to two m stakes. First, she never



addresses HRS analogy to two contrary and nore recent

deci si ons: County of Brevard v. Morelli Engineering, Inc.,

677 So.2d 32, 34 (Fla. 5th DCA 1996), affirned on different

ground, 703 So.2d 1049 (Fla. 1997); and Parker v. State of

Florida Bd. of Regents ex rel. Florida State University, 724

So.2d 163 (Fla. 1st DCA 1998). The analogy is sinple. Just
as HRS cannot be held liable for fraud or other acts of bad
faith by its enployees, it cannot effectively be held liable
by allowing such acts to toll the l|imtation period for
negligence. (See HRS initial brief, p.21-5.)

Second, S.A.P. narrowy focuses (as did Vargas) on the
| anguage in 8768.28(5), Fla. Stat. (1979), declaring the State
liable to the same extent as a private individual under 1ike
circunstances.! 1In so doing, she ignores the express statutory

directive that sovereign immunity was waived "only to the

Var gas addressed the 1979 version of § 768.28. See
id., 566 So.2d at 283 (observing appell ants sought review of
a final summary judgnment which held their action barred by
8768.28(11), Florida Statutes (1979)). It did not consider
whet her the changes in ch. 80-271, Laws of Fla. (1980)
applied retroactively. See HRS initial brief at p.26-9,
and p.5-6 herein.



extent specified in this Act." See 8768.28(1) (1979) and
(1999).

Nowhere does the act specify that fraudul ent conceal nent
will toll the four-year limtation period, or a sovereign
defendant can be equitably estopped to assert the limtation
peri od has expired. Since the waiver of sovereign inmunity
must be strictly construed, any "doctrine" or principle of |aw
whi ch does not appear in the express |anguage of the statutory
waiver is not available to a plaintiff suing a sovereign
def endant .

B. Sovereign Imunity Is Preserved Against Acts O Bad
Fai th

In part B, S.A P. contends fraudulent or bad faith acts
can be attributed to the State for purposes other than
liability for damages. Specifically, she relies on such acts
for three purposes: to toll the limtation period for an
astounding 13 years (from 1979 until 1992); to delay accrual
of her cause for the sane anmount of tinme;, or to assert
equi tabl e estoppel against HRS (not the caseworker herself).
But for these three possibilities, S.A P. has no viable cause

of action, and HRS cannot be |iable. Therefore, S. A P. is



doing exactly what she clainms she is not--trying to posit
l[iability where there is none.

To do so, she makes a fine distinction. Her suit is based
on HRS' alleged negligence. She relies on HRS alleged bad
faith not for a cause of action per se, but to avoid the four-
year limtation period which expired in Cctober 1983.

S AP. cites only the 1979 version of 8768.28(9)(a).
(answer brief, p.9). Such reliance is ironic, as it concedes
her cause accrued in 1979. It also fails to account for the
express preservation of sovereign immunity against acts of bad
faith, enacted in ch. 80-271, Laws of Florida (1980).

Chapter 80-271 anended 8768.28(9) in response to a
decision by this Court. As discussed in HRS initial brief
(p.26-9), those anendnents were curative--effectively saying
sovereign inmmunity was never waived for acts of bad faith, etc.
S.A P. did not say different in her answer.

The State always had sovereign imunity; but for the
wai ver in 8768.28, S.A P. could not have sued HRS in tort. In
contrast, S.A. P.'s reasoning is backwards. She argues as if

there always had a right to sue the state in tort subject only



to reasonable conditions, such as a limtation period which
could be tolled. I f such were true, retroactive application
of the 1980 |aw would be troubl esone. However, the waiver of
sovereign imunity never contenplated state liability for acts
of bad faith by enployees. Thus, preservation of her
negligence action based on such acts also was never
contenpl ated by §768. 28. Not wuntil this Court's decision in

District School Board . Tal nadge, 381 So.2d 698, 702

(Fla.1980), Ilimted, Rupp v. Bryant, 417 So.2d 658, 661

(Fla.1982); was it necessary to say otherw se.?

Restated, the textual changes to 8768.28(9) [now codified
as 8768.28(9)(a)] made by 81 of ch. 80-271, Laws of Florida,
declared what had been the common law all along. The
sovereign, not liable at all for damages in tort until the
wai ver was enacted, certainly was not liable in tort for acts
of bad faith by its enployees. Therefore, the 1980 anendnent,
a statement of what the law was all along, cured this Court's

anomal ous conclusion in Tal madge. Acts of bad faith could not

The Legi slature reacted very pronptly. Tal nadge issued
in February, 1980; ch. 80-271 was enacted in the 1980
sessi on.



posit liability in the state, even when S. A P.'s cause accrued
in 1979.3
Alternatively, if her cause accrued in 1992, the 1980

amendnment to 8768.28(9) prospectively applies to her. S AP

cannot have it both ways--her cause cannot accrue in 1979 for
purposes of arguing the 1980 law was not retroactive, yet
si mul taneously accrue in 1992 for purposes of conplying wth
the 4-year limtation period.

S AP. then relies on a nunber of cases holding a

sovereign entity is subject to award of costs and guardi an ad

litem fees, etc. (answer brief, p. 9-11). Her error is
subtle. In those cases, the sovereign entity was required to
pay costs because it was, indeed, already liable in tort.

Here, HRS is not otherwi se liable. S A P. did not file her
awsuit within four years of her injury. As to her, there has

been no wai ver of sovereign inmunity.

*HRS does not contend ch. 80-271 should be applied
retroactively to relieve any enpl oyee of personal liability.
See Rupp, 417 So.2d at 656-666 ("[Plaintiffs] prior to the
1980 amendnents thus had the right to seek recovery from
both Rupp and Stasco since neither defendant could assert
imunity.").



Because it appears as part of statutory waiver, the 4-year
deadline in 8768.28 is nore than a typical limtation period.
It is an inherent attribute of the waiver of sovereign
immunity. |If the deadline is not net, there is no waiver. In
contrast, S.AP. wuld find the waiver perpetual; always
available to an untinely plaintiff if that plaintiff can allege
facts tolling the deadline or excusing conpliance. Such |ogic
flies in the face of 8768.28(11) (1979), which declares a claim
is "forever barred" [e.s.; now found in 8768.28(13)] unless an
action is comenced wthin four years after accrual.?
Furthernore, nothing in 8768.28 alters the conmmon | aw principle
that a cause of action for personal injury accrues when the
injury occurs. (See argunment and cases cited in HRS initia
brief, p.15). That a prevailing party can obtain costs, etc.
agai nst a sovereign entity does not nean an plaintiff can rely

on acts of bad faith to save a tine-barred cause of action.

“4n contrast, 895.011, Fla. Stat., directs only that an
untinmely action "shall be barred.” The use of "forever" in
8§768. 28(11) (1979), cannot be deened superfluous. |Instead,
the bar contenpl ated by 8768.28(11) is absolute, and not
subject to tolling.



For the first time, S.A P. contends it is not yet clear
whet her the bad faith acts occurred within or wi thout the scope
of enpl oynment of various HRS enpl oyees. (answer brief, p.12).
This is irrelevant. If the bad faith occurred outside the
scope of enploynent, then HRS cannot be |iable regardl ess of
when S. A P.'s cause accrued. Conversely, if the bad faith
occurred within the scope of enploynment, sovereign immunity is
expressly preserved by the 1980 anmendnent, discussed earlier,
whi ch applies to S.A P. That anmendnment carefully states:

The state or its subdivisions shall not be
liable in tort for the acts or om ssions

commtted while acting outside the course and
scope of her or his enploynent or commtted in
bad faith or with nmalicious purpose or in a
manner exhibiting wanton and willful disregard
of human rights, safety, or property. [e.s.].

See 81, ch. 80-271, Laws of Florida (anending §768.28(9)).

Even the nost cursory reading of this |anguage shows the

ci rcunst ances under which the state is not liable are in the
alternative. The first circunstance is when the acts or
om ssions are outside the scope of enploynent. The second,

free-standing circunstance is when acts or omssions are

conmtted in bad faith. Bad faith, regardless of whether the

10



acts or om ssions occurred within or without the course and
scope of enploynent, cannot posit liability at all. See MGhee

v. Volusia County, 679 So.2d 729, 734 (Fla. 1996):

[Tlhe plain language of the statute reveals
that a governnental entity is liable for the
actions of its enployee unless the enployee is
ei t her not acting wthin the scope of
enpl oynment or is acting in bad faith or wth
mal i cious purpose or in a manner exhibiting
wanton and w Il ful disregard of human rights,

safety, or property. - These two bases
should remain distinct, as a finding of either
one wll revoke the waiver of sovereign
i munity. The mpjority does not give clear

effect to this latter basis for revocation,
whi ch nust not be witten out of the statute.
[e.s.].

(Wells, J., concurring) [internal cite omtted].

S. A P. never addresses the 1980 anendnent in her answer
brief. By relying only on the 1979 version of 8768.28, she
concedes her cause accrued in 1979; and cannot claim accrual
was delayed wuntil 1992. Moreover, the 1980 change was
curative, and applies retroactively to her 1979 cause.
Conversely, if her cause accrued in 1992, the 1980 change

prospectively applies to her.

C. A Sovereign Entity Cannot Be Equitably Estopped Based
Oh Acts O Bad Faith, Wen Estoppel Results 1In

Liability

11



This Court should not address S. A P.'s equitable estoppel
argunent. Equitable estoppel was not nentioned in her second
anended conmplaint (R 163-76)--and cannot be gleaned through
i beral construction--despite HRS earlier nmotion to dismss
the first amended conpl ai nt based on the statute of limtation.
S A P. did not respond to HRS notion to dismss the second
amended conplaint (R 177-8), and thus did not raise equitable
estoppel at the nost appropriate tine.

Now, equitable estoppel is being raised as a "defense" to

the limtation statute. See Consortion Trading Intern., Ltd.

v. Lowance, 682 So.2d 221, 222 (Fla. 3d DCA 1996) (fi nal
summary judgnent not appropriate when defendants had pled
affirmati ve defenses that "sounded in waiver, estoppel, and bad

faith" [e.s.]); Morsani v. Mjor League Baseball, 739 So.2d

610, 615 (Fla. 2d DCA 1999), ("The availability of waiver as
a defense to the statute of Ilimtations, |like equitable
est oppel, has |ong been recognized in Florida."). Thus, S A P.
is raising a new argunent, in the nature of an affirmative
defense, for the first time on appeal. She cannot do so. See

Fla.R Cv.P. 1.100(a) (when an answer contains an affirmative

12



defense, the opposing party "shall" file a reply containing any
avoi dance of the defense); Rule 1.110(d) (requiring affirmative
def enses, including "estoppel” to be pled); Rule 1.140(h) (all
defenses not raised by notion or responsive pleading are
wai ved) .

The trial court did not rule on the basis of equitable
estoppel, which also was not raised in the briefs to the First
DCA. The opinion below addressed the statute of limtation
the availability of a guardian or next friend to bring suit,
and the repose |anguage in 895.051(1)(h), Florida Statutes.
It did not pass upon equitable estoppel. The issue was not
"tried" by express or inplied consent of the parties.

Reachi ng the equitable estoppel issue is not necessary to
di spose of this case. |If the absence of appropriate |anguage
in 8768.28 precludes tolling of the Ilimtation period for
fraudul ent concealnment, then the absence of appropriate
| anguage al so precludes asserting equitable estoppel to avoid
the limtation period. It would be absurd to hold the bad
faith acts by HRS did not toll the limtation period, while

hol ding the sane acts could support equitable estoppel to

13



precl ude assertion of t he statute of limtation.?>
Alternatively, if tolling is legally available (subject to
| ater proof), then equitable estoppel is a noot point.

To be sure, courts have held equitable estoppel can apply
to governnental entities, but "only in rare instances and under

exceptional circunstances.” Council Bros., Inc. v. Cty of

Tal | ahassee, 634 So.2d 264, 266 (Fla. 1st DCA 1994), quoting

North Anerican Co. v. Green, 120 So.2d 603, 610 (Fla.1959).

However, none of those cases addressed the issue of whether
equitable estoppel is available, when 8768.28 is narrowy
const rued.

If this Court reaches the issue, it should apply the sane
rationale earlier urged by HRS Essentially, 8768.28 nust be
very narrowy construed. It does not expressly nention

equi tabl e estoppel. Therefore, soneone suing a sovereign

A private party's ability to raise equitable estoppel
agai nst assertion of a limtation statute is before this
Court in Mrsani, 739 So.2d 610 at 616 (certifying this
question: "Does section 95.051, Florida Statutes (1993),
prohi bit the application of the doctrine of equitable
estoppel to an action filed outside of the applicable
statute of limtations?"), review pending (case no. 96, 004).

14



entity cannot i nvoke equi tabl e est oppel under any
ci rcunst ances.

D. Lack O A Capable "@uardi an" To Sue Does Not Toll A
Limtation Period O Delay Accrual O A Cause O

Acti on
S AP.'s final point urges the statute of Ilimtations

"could not begin to run" until a parent or guardian knew or
shoul d have known of the facts supporting her cause of action.
(answer brief, p.15). She also alludes, tersely, to the
possibility her cause of action did not accrue until the
energence of a parent or guardian capable of bringing suit.
(answer brief, p.16).

Either way, S. A P.'s argunment nust fail. Factual ly, the
absence of a capabl e guardian was not HRS fault. For exanpl e,
her natural nother was reported for child abuse; her natural
father, inprisoned. Her first foster parents grossly negl ected
and abused her; her adoptive father was reported for sexual
abuse. (R 167-9, 9114-17). In short, S.A P. relies on the
wongful, possibly crimnal, acts of others to toll the

[imtation period or delay accrual of her cause against HRS.

It would be one thing, if she were suing her foster parents or

15



adoptive father, to claim a defendant in tort should not
benefit from her or his own w ongdoi ng. It is quite another
to claimthe limtation period should be tolled as to HRS.

S A P. is still relying on acts of "bad faith or ... [in]
wanton and willful disregard of human ... safety" to preserve
her cause of action. Such reliance is particularly troublesone
as to her npatural parents, who were not even arguably acting
as "agents" of HRS by providing foster or adoptive care.

HRS response is nuch the same as its argunent against
tolling of t he limtation peri od t hr ough f raudul ent
conceal ment . Section 768.28 does not provide for tolling of
the imtation period, or delay in accrual of a cause, for any
reason. Therefore, the absence of a capable parent or guardian
al so cannot work to preserve S.AP.'s lawsuit, at |east when
t he defendant enjoys sovereign inmunity. A different result
as to a private defendant is immaterial.

The events of SSAP.'s early life were indeed tragic. No
one would wish them on another child. However, the injuries
underlying this suit occurred over 20 years ago. They were

inflicted by foster parents subject, at nost, to intermttent

16



supervi sion by an HRS caseworker. The caseworker and ot her HRS
enpl oyees allegedly cormmitted bad faith, if not crimnal, acts
by falsifying visitation reports, etc.

S.A P. does not allege HRS had any reason to suspect her
first foster parents would harmchildren as they did. Even she
does not contend HRS is responsible for the neglect leading to
her renmoval from her natural parents.

| nvol untary renoval of children fromtheir natural parents
is sonething only the governnent can do. Removal is a
difficult situation; supervising foster parents is equally
difficult. Twenty years after the fact, S.A P. would hold HRS
responsi ble for transgressions of foster parents HRS had no
reason to suspect. This scenario well illustrates why the
sovereign imunity statute should be strictly construed to bar
S AP.'s lansuit.

Lastly, S.A P can seek a clains  Dbill from the
Legi slature, which can grant nonetary relief even when the
State is not legally obligated to do so. Clains bills are

acknowl edged by 8768.28(5), which provides judgnment anounts

17



exceeding the statutory caps "may be paid ... only by further
act of the Legislature.”

In Ganble v. Wells, 450 So.2d 850 (Fla. 1984), a child in

custody of HRS predecessor agency sustained crippling and
disfiguring injuries due to the agency's negligence. The
child's attorney "decided that the only possible neans
avai l abl e for recovery would be a private relief act.” Id. at
852. Utimtely, the Legislature enacted ch. 80-448, Laws of
Florida, and granted the child $150, 000.° Descri bing the
award, this Court said:

This voluntary recognition of its noral

obligation by the legislature in this instance

was based on its view of justice and fair

treatment of one who had suffered at the hands

of the state but who was legally renediless to

seek danmages.
ld. at 853. The child in Ganble did not obtain a judgnent

first. Holding S.A P. is without |egal renmedy does not nean

she is wthout relief based on fairness.

sThe | egal dispute was whether the child' s attorney was
entitled to $50,000 in fees pursuant to contract with the
child's guardian, or $10,000 as provided in the act. This
Court upheld the | ower anobunt as a matter of |egislative
grace not subject to a private contract. 1d. at 853.

18



CONCLUSI ON

The certified question, re-phrased as HRS suggests, nmnust
be answered in the negative. S, A P.'"s reliance on equitable
estoppel and del ayed accrual to preserve her lawsuit nust also
be rejected. The decision under review nust be reversed and
remanded, with directions to affirmthe trial court's order of
di sm ssal .
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