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PRELIMINARY STATEMENT

Thisisacapital case, and DemetrisO’ Marr Thomasisthe defendant/appel lant.
The record on appeal consists of 17 volumes of pleadings and transcripts. Thomas
will refer toit by noting thevolumeand pagenumber, e.g. (14 R 1026), where 14 isthe
volume and 1026 is the page.

Thomas' mental retardation dominatesthisbrief. Besidesthelengthy argument
that the Florida and United States Constitutions bar the execution of the mentally

retarded, hisintellectual disability surfacesin other guilt and penalty phase issues.

STATEMENT OF THE CASE

An Indictment filed in the Circuit Court for Okaloosa County on October 13,
1997, charged the defendant, Demetris Thomas, with one count of first-degreefelony

murder, one count of kidnaping with aweapon, and one count of sexual battery with
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aweapon (1 R 14-15). He pled not guilty to those offenses (1 R 18), and he filed
severa motionsrelevant to the death penalty (e.g., 2 R 349-93). Of particular interest
to this appeal, he or the State filed the following motions or notices. (1) Motion to
suppress statements he madeto the police because hewas mental ly retarded and could
not understandthe Mirandarights. (3R 583-84). Denied (6 R 1213). (2) Noticeby the
defendant that he intended to present expert testimony of his mental retardation in
support of the two statutory mental mitigators and other nonstatutory mitigation (5 R
802). (3) Motionto DeterminetheNon-applicability of the Death Penalty Based onthe
Issue of “Proportionality.” (7 R 1301).

Thomas proceeded to trial before Judge G. Robert Baron and was found guilty
as charged except that the jury found him guilty of kidnaping without using aweapon
(10 R 1882). He proceeded to the penalty phase of the trial, and the jury
recommended death by avote of 10-2 (10 R 1881). The court sentenced Thomasto
death, and justifying that punishment, it found in aggravation that (1) He had was on
felony probation at thetime of themurder; (2) He had apreviousconvictionfor another
violent felony; (3) Themurder wascommitted during the course of akidnaping; (4) The
murder was especially heinous, atrocious, or cruel. (11 R 2167-68)

In mitigation, the court found (1) The murder wascommitted while Thomaswas

under an extreme mental or emotional disturbance. Great weight. (2) Heismentally
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retarded with an 1Q of 61. Significant weight. (3) He had no relationship with his
mother. Slight weight. (4) He obtained aspecial certificate or diplomaof graduation
from high school. He also had good attendance and presented no disciplinary
problems. Found as mitigation, but given no weight. (5) He was agood worker asan
automobile detailer. Proven but given noweight. (6) Defendant did not flee after the
murder. Proven, but rejected asmitigation. (7) All other mitigation that Thomaswas
agood child. Some weight.

This appeal follows.

STATEMENT OF THE FACTS

OnJduly 23,1997, DemetrisThomasdrove a1986 Buick Regal toaTom Thumb
convenience storein Okaloosa County . Heleft the car running when he went inside,
and when he came out he discovered that someone had stolen it (14 R 538). He
reported the theft to the police, but because he never provided enough identifying
information, they never considered it a stolen vehicle (14 R 540).

Between threeand four am. on September 13, 1997, Brandy Howard wastalking
on an outside tel ephone at aconvenience storein the same county (14 R 498-500). As
she used the phone, Thomas drove his grandfather’ s pickup truck to the store (14 R

501). He saw Howard and wanted to talk with her, but she held up her hand,

Page 3



apparently indicating to himheshouldwait (14 R501). Eventually, they begantotalk,
during which he snatched her car keysfrom her, pushed her against her car, and into
it, closing the passenger-sidedoor (14 R504). Hewalkedtothedriver's, and ashedid
s, she opened the door and started to get out. He returned to her side and closed the
door again (14 R511). Ashereturnedtothedriver’ sside, she again opened her door,
and Thomas, yet again, returned to the passenger side, |leaned insidethewindow, and
closed the door (14 R 511,530). She stayed inside, and he drove away in a“normal
manner.” (14 R526). Asthecoupleleft, shesmiled at one of the store clerkswhowas
working outside the store (14 R 506). The clerk assumed everything was okay, and
“they’re just having an argument.” (14 R 506).

Several hourslater her badly battered body wasfound at aconstruction site (13
R 297,308). She had received at |east seventeen blows to the face, seven or eight of
which would havebeenfatal (14 R 415,419). Most of themwere probably inflicted by
an eight-foot long scaffolding brace and with such force that severa teeth were
knocked out (14 R 410,412,413). She may have been conscious for some of the
blows, though thefatal oneswould have caused instantaneous unconsciousness (14 R
427). She also had what appeared to be defensive wounds (14 R 408,412), although

the medical examiner admitted they could have been offensive injuriesaswell (14 R
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427,434). She may also have been hit on the side of her head with ahand or fist (14
R 416). There was no evidence of any sexual trauma (14 R 431).

At trial, Janice Johnson, a “blood splatter” expert, testified that only Thomas
blood was on the inside of the car (15 R 611) and acement mixer near it (15 R 611),
while Howard'’ s blood was |ocated on the body of the vehicle, and around Howard' s
body and the towel found at the hospital (15 R 607, 609-610). None of the victim’'s
blood wasfound insidethe car. She apparently |eft the vehicle, but, once outside, she
was hit so that blood splattered onto the car (15 R 673). She left the area of the car
and walked or ran about 109 feet (13 R 343). At that point, she either fell or was
knocked down. Where she was beaten until dead (15 R 677-79). Blood was also
found on the victim’s socks, which were also very dirty and had some type of grass
on them (15 684). She had her shoes on when beaten at the construction site (15 R
683) .

On September 24, the police executed asearch warrant for the home of Thomas,
and about 1:30 in the morning, Major Jerome Worley, head of the criminal
Investigation unit of the Crestview Police Department, lead the search. After reading
Thomas his Miranda rights, the latter denied knowing anything about the woman’s

death (6 R1091). Ontheway tothejail, headmitted having sexual intercoursewith her
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the night before her death, but at the time of the homicide, he was playing cards with
some friends (6 R 1092-94).

By the time he got to the jail, and after being confronted with the evidence the
police had against him, he changed his story. Asrecorded and played at histria, he
told Officer Worley that, in July, Brandy was riding with two men who had stopped
him (15 R 731). They beat him badly and took his car (15 R 731-32).

On Friday evening, September 13, Thomaswasplaying cardswith somefriends,
visiting, and drinking. About threeinthemorning, heleft to go home, and onthe way
there, he saw Brandy talking on atelephone at aTom Thumb store. Hewanted to talk
to her about the night he had been beaten, so he pulled into the store’ sparking lot. She
tried to put him off, but he got her keys and forced her to her car. That is, he“wasn’t
pulling her, she was coming along.” (15 R 735). He drove around for a while,
eventually stopping behind a hospital. They talked for a while, and eventually had
sexual intercourse, during which her nose started to bleed (15 R 740). They got back
In the car and drove around some more, stopping at a construction site. Then for the
first time, he asked her about the earlier incident. She got out of the car, and told him
she did not want to talk about it. “She started screaming and hollering ... She was
picking up bricksand stuff, throwing them at me and stuff .... Shejust got crazy, man”

(15 R 737-38). Thomas wanted to leave, “but that damn pipe, she picked up apipe.
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When she hit me on the side of the face with that damned pipe, you know it wasn't
hard but it was enough to just make you mad as hell, man.” (15 R 738-39). Shefled,
and something clicked inside Thomas. He “went nuts’ and beat her to death with an
eight-foot long scaffolding brace (15 R 630,739)

Afterwards, Thomasfled on foot. He eventually flagged down aman driving a

truck who gave him aride to the Tom Thumb convenience store (15 R 741).

SUMMARY OF THE ARGUMENT

ISSUE |I. The State, relying on a bizarre concatentation of circumstantial
evidence, tried to prove that Thomas had sexually battered Brandy Howard. 1ts proof
utterly failed to do so. None of Howard's blood was found inside her car, and the
medical examiner found no evidence of forceful traumato her vagina. Likewise, none
of the scrapings taken from her fingernails had the defendant’s DNA. Much more
significant than the lack of evidence, none of what the State presented, as sparse asit
was, refuted the defendant’ sclaim that Howard willingly had intercoursewith Thomas.

ISSUE I1. Similarly, the State had few facts, and none sufficient to withstand
amotion for ajudgment of acquittal, that proved Thomas had kidnapped Howard. At
most, hefalsely imprisoned her, but nothing camefromthe Stateto establish that hedid

so with the intent to either kill or sexually batter her.
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ISSUEII. Itiscruel to executeamentally retarded defendant, such asThomas,
whose intelligence places him among the dullest two percent of the American
population and who lacks the basic intelligence to make him the very most morally
culpable of defendants.

Itisunusual to put them to death because in the last twenty-five years America
has executed almost seven hundred men and women, and of those, fewer than forty
were retarded. In Florida, we have executed 49 men and women, but none of them
have been mentally retarded.

Finally, our national and state history of treating the mentally retarded clearly
demonstrates that we have rejected the early twentieth century models of criminal
neglect and abysmal treatment of thisgroup. Sincethewatershed legislation of 1975,
Floridahas shown them considerably more compassion, understanding, and kindness.
Our evolving standards of decency have moved us, as a state and a nation, beyond
executing the mentally retarded.

ISSUE 1V. Thecourt foundthat Thomasknowingly andintelligently waived his
Mirandarights before confessing to the murder of Brandy Howard. Thetotality of the
circumstances, however, shows the opposite. He has such extreme intellectual
deficiencies that he never understood the key words and concepts used in the rights
form. Hereads at a second or third grade level, but to understand the rights, he had
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to have a sixth grade reading ability. The police never took any steps to insure he
understood hisrights. Instead they took measuresto insure his cooperation. Finaly,
Thomas, because of hislow intellectual functioning and past experienceswith Major
Worley, saw him asafriend and ally. He was, therefore, more trusting of the police
officer and willing to please him.

ISSUE V. Insentencing Thomasto death, the court found asmitigation that the
defendant had obtained a “ certificate of graduation” and he had good attendance at
school and had presented no disciplinary problems. Additionally, it found hehad been
agood worker. It erredin never explaining why it gave theselegitimate mitigatorsno
weight.

| SSUE VI. Dr. JamesLarson, apsychologist, testified that Thomas' capacity
to appreciate the criminality of his conduct or to conform his conduct to the
requirementsof thelaw wassubstantially impaired. The Statetriedto get himtoqualify
that conclusion, but he never wavered fromit. Thetrial court, however refusedtofind
this statutory mental mitigator. No evidence, however, supports that conclusion.

ISSUE VII. A death sentence for this mentally retarded defendant is
proportionately unwarranted. Three of the aggravating factors, lack the dark quality
requiredtojustify adeath sentence. Whilethe court also found Thomascommitted the

murder in an especially heinous, atrocious, or cruel manner, his mental deficits
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substantially decreaseditssignificance. Ontheother hand, thetrial court found he had
killed Brandy Howard while under the influence of an extreme mental or emotional
disturbance, the murder was a“ situational heat of the moment type murder,” and he
wasmentally retarded, among other mitigators. This mitigation, unliketheaggravators,
definesand capturesthe essential nature of thismurder, and their quality, unlikethat of
theaggravators, isso strong that this Court must find that Thomas' death sentence as

disproportionate to other similarly situated defendants.
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ARGUMENT

| SSUE |

THE COURT ERRED IN DENYING THOMAS MOTION FOR A

JUDGMENT OF ACQUITTAL BECAUSE THE STATE'S

CIRCUMSTANTIAL EVIDENCE NEVER EXCLUDED THE

REASONABLE VERSION OF THE EVENTS THAT THE

DEFENDANT AND MS. HOWARD HAD CONSENSUAL SEXUAL

INTERCOURSE, A VIOLATION OF HIS FIFTH, SIXTH, AND

FOURTEENTH AMENDMENT RIGHTS.

Simply put, the State’'s case that Thomas sexually battered Brandy Howard
doesnot make much sense. Itsscenarioishizarreand thefactssmply fail to support
itsversion of what happened. Thejury, however, convicted the defendant, but they
did so because headmitted killing her, though unintentionally, and the photographs of
her body were, as onejuror muttered, gory (13 R 325). Onthe other hand, Thomas
confession presented a believable story, and more significantly, the evidence
supported it.

Whilethedefendant admitted killing Howard, hedenied raping her, sothe State

had to rely on the circumstances of the crimeto disprove hisclaim. Inadditiontothis

issue involving ade novo standard of review, Landisv. Allstate Ins. Co., 546 So. 2d

1051 (Fla. 1989), thisCourt must also employ the special set of rulesit hasdevel oped

whenever the prosecuti on has obtained aconviction based on circumstantial evidence.
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To prove a fact by circumstantial evidence, the evidence must be
inconsistent with any reasonable hypothesis of innocence. Further, to
establish premeditation by circumstantial evidence, the state's evidence
must beinconsistent with every other reasonableinference. Thequestion
of whether the evidence fails to exclude all reasonable hypotheses of
Innocence is to be decided by the jury. Cochran v. State, 547 So. 2d
928, 930 (Fla. 1989). However, the jury need not believe the defense
version of factsonwhichthe state hasproduced conflicting evidence. I d.

Woodsv. State, 733 So. 2d 980, 985 (Fla. 1999); McArthur v. State, 351 So. 2d 972

(Fla. 1977); Statev. Law, 559 So. 2d 187 (Fla. 1990).

As applied to cases such as this where the key issue focuses on whether
Howard consented to having sexual intercourse with Thomas the “[c]ircumstantial
evidence must lead ‘to a reasonable and moral certainty” that she never did so.”

Kirkland v. State, 684 So. 2d 732, 734 (Fla. 1996); See, alsoHall v. State, 90 Fla. 719,

729, 107 So. 246, 247 (1925). Cox v. State, 555 So. 2d 352, 353 (Fla. 1990).

Suspicions, even strong suspicionsof thedefendant’ sguilt areinsufficient, asamatter
of law, to support a conviction as long as the evidence supports a theory that she
agreed to have sex with him. Id. Similarly, the State must present evidence, not
theories, to rebut the defendant’ s hypothesis of innocence.

Wefirst notethat the State had very little evidencetowork with to show that the

defendant had raped Howard. It first argued that Thomas kidnapped Howard from
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aconveniencestore.® Thenit contended that hetook her to the remote areaabout 1.5
miles away and behind a local hospital where he beat and raped her, ostensibly
vagindly, analy,andoraly (16 R920-21).* Asevidenceof thebeating there, the State
pointed to the blood that was found on the car (16 R 920). After sexually battering
her, he put her back in her car and drove another 1.5 milesto aconstruction site (16
R 920-21). Shefled from him, but hefound an eight-foot long scaffolding brace, ran
after her, and beat her to death (16 R 917). He then |eft the scene.

Thomas generally agreed with the sequence of events; he disagreed with the
prosecution’ sconclusions. Howard left with himwillingly enough, and they went to
the hospital area. He wanted to talk with her about his stolen car, but matters turned
towards sex, and she willingly engaged in sexual intercourse with him (15 R 735).
Only after they had put their clothes on and left did Thomas raise the stolen car
problem. He pulled into the construction site, and as he tried to talk with her, she
began acting crazy. Shethrew thingsat him, and she hit him on the head with apipe
(15R 737-39). Theblow cut the defendant because hisblood wasfound on acement
mixer and on the ground at the crime scene. Also, hisaunt noticed awelt on hishead

(15R 611,16 R877). Something “clicked” inside Thomas, and he grabbed the brace

8 Thomas contests that proof in |ISSUE II
4 See, State’s exhibit 31.
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and beat Howard to death (15 R 738). Heleft the body inthe middle of the street and
fled. Hence, Howard bled on the car, not at the hospital, but at the construction site.

The blood and dirt found on the socks Howard wore makes this more
believable. That issignificant because her shoeswere on her feet when the body was
found, and the blood found on the sockswas on its soles and other places normally
covered by shoes. The socks were also dirty, as if she had walked in them ( 13 R
391). Howard had to have taken off her shoes, and most likely she did so when she
removed her pants so she could have sex with Thomas. Of course, Thomas, during
arape, could have donethat, but he certainly would not have put them back on. More
reasonably, after she had sex with the defendant she put them on.

Morover, Thomas said her nose began to bleed during intercourse, and that
explained how her blood got on the socks (15 R 739-40). Supporting that claim, one
of Howard'’s friends testified that Howard frequently had nose bleeds (16 R 820).
Hence, her nose may have bled and drops of blood landed on her socks. Using a
small towel or rag, she stopped the bleeding and left it at the hospital areawhere the
policelater foundit (14 R 454, 463; 15R 622). That certainly, reasonably explainsthe
evidence, and does so better than the State’ stheory. More pertinent, the prosecution

presented no evidence showing that was patently wrong. Taylor v. State, 583 So. 2d

323, 329 (Fla. 1991).
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Moreover, the police should have found Howard' s blood inside her car. They
discovered large stains on the outside of the passenger door. If Thomas beat and
raped her asthe State contended and then put her back into the car to transport her to
almost two miles away, her blood, and alot of it, should have been found inside, on
the seat, on the floorboards, and on the inside door. Y et, the evidence technicians
found only thedefendant’ sblood, and little of that, ontheinterior surfaces (15 R 606,
611, 613-14,).> None of those few stains matched those of the victim, a critical
weakness in the State’ s theory of what happened.

Other evidence, or morecorrectly, thelack of it, supportsThomas' explanation
of events. Themedical examiner found no signs of any traumato Howard’' svagina.
Of course he found sperm there, but that discovery is as consistent with Thomas
claim of consensual sex asthe State’ stheory of sexual battery (15 R 586). Likewise,
thevery littleor “rare” amountsfound in her mouth or anus prove nothing because he
never identified it as coming from Thomas or having been forcefully put there (14 R

588, 15 R 709).

> One state witness said there were sonme brown bl ood type
stains on the car’s headliner, but he never positively
identified it as blood, much less that if it was blood it was
Howard’s type ( 14 R 573, 591).
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Other factsrefuted the State’ s sexual battery theory. Her body wasfound, not
In some remote area and with her clothes removed. Instead, she was fully clothed,
lying in the middle of a street of a construction site that included occupied houses

nearby. State v. Ortiz, 766 So. 2d 1137 (Fla. 3d DCA 2000)(High probability of

sexual assault when body isfound in anisolated field, disrobed, and with vaginal area

exposed.); Garciav. State, 644 So. 2d 59, 60 (Fla. 1994)(vagina and anal canal

injured.) Indeed, Howard wastaken from asomewhat i sol ated areabehind the hospital
to aresidential area where her body was discovered laying in aroad by one of the
Howardyonmeeaversasbaiisf ta haol kefiiaH 3@ve @9k with Thomas at least once (16 R

820, 874-75). Shealso had littlefear of him. Sheignored him when he approached
her at the Thom Thumb store. L ater, shehit himwiththepipeandthrew bricksat him
(13 R 380). Yet, none of the scrapings taken from Howard's fingernails had the
defendant’s blood or DNA (15 R 610-11). If they had, such proof would have
certainly strengthened the State’s case. Without it, or any positive proof she never
consented, thisCourt hasonly an argument that hasno support and which, if possible,
gets weaker in light of the evidence presented.

More significant than this paucity of evidence, the State failed to exclude the
reasonableness of defendant’ sversion of what had happened. Ortiz, cited above. In

Taylor v. State, cited above, the defendant claimed that he had and the victim had had
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consensual sex, and he had beaten her in arage. The medical examiner and the
evidence, however, specifically rebutted every claim Taylor made about how the
victim died. 1d, at p. 329. We have no similar contradictory evidence here.

Even the case law the State cited to support denying the motion for judgment

of acquittal doesnot (15 R 790). Duckett v. State, 568 So. 2d 891 (Fla. 1991). Inthat
case, Duckett allegedly kidnapped a11-year-old girl, sexually battered and killed her.
Thecrucial factual issue at trial focussed on whether he had raped the girl. Consent,
particularly becausethevictimwaslessthan 12 yearsold, wasnot, and could not have
been an issue. Duckett, other than being a circumstantial evidence case, had no
controlling similarities to this case.

Thus, Thomas had a very strong defense to the sexual battery allegation. Not
only did the State’ stheory make no sense, the evidence failed to support it. More
stronger, he presented areasonabl e version of what happened, and critically, the State
presented no evidence that refuted it. As such, this Court should reverse the trial

court’ s judgment and sentence and remand for a new trial.

|SSUE 11
THE COURT ERRED IN DENYING THOMAS MOTION FOR A

JUDGMENT OF ACQUITTAL BECAUSE THE STATE'S
CIRCUMSTANTIAL EVIDENCE NEVER EXCLUDED THE
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REASONABLE VERSION OF THE EVENTS THAT THE

DEFENDANT NEVERKIDNAPPED MS.HOWARD, A VIOLATION

OF HIS FIFTH, SIXTH, AND FOURTEENTH AMENDMENT

RIGHTS.

The State’ scasethat Thomaskidnapped Howard hardly makesmore sensethan
the argument he had sexually battered her. That is, Thomas may have forcefully
pushed Howard into her car, though that is contested, but thereisno evidence he had
any intent to sexually batter or kill her when he did so. Without a design either to
forcefully abduct her or commit some other felony what he did amounted at best to
false imprisonment, and even there the State presented little evidence to support that
charge. Using the same standards of review as employed in the previous issue, this
Court should reverse the defendant’ s conviction and sentence for kidnapping.

False imprisonment, as defined by Section 787.02, Florida Statutes (1997),
“meansforcibly, by threat, or secretly confining, abducting, imprisoning, or restraining
another person without lawful authority and against her or his will.” It becomes
kidnaping, asdefined by Section 787.01, Florida Statutes (1997), if thedefendant al so
hastheintent to: “... (2) Commit or facilitate commission of any felony, or, (3) Inflict

bodily harm upon or to terrorize the victim or another person.” Thus, before this

Court can consider the sufficiency of the evidence of kidnaping it must conclude
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Thomas at least falsely imprisoned Howard. McCutcheon v. State, 711 So. 2d 1286

(Fla. 4th DCA 1986).

1. The State presented insufficient evidence of false
imprisonment.

The State’ sclaim Thomasforcefully abducted Howard relied on the testimony
of Janet Money, the clerk at Thom Thumb convenience store. She saw the meeting
between the defendant and Howard that led to the pair leaving theareain her car. She
wasblowingleavesfromthe parkinglot, and during theincident wasonly two or three
parking spaces away from the couple (14 R 509). She noticed that Howard was
talking on the tel ephone when Thomas drove up and parked histruck next to her car.
Hehonked hishornat her, but sheheld up her hand asif telling himtowait, and hel eft
(14 R 500-503).

He soon returned and talked with Howard for afew minutes (14 R 519). At
some point, hetook her car keys, she shouted “hey,” but they kept talking (14 R 504,
505). Shelooked at the clerk and smiled at her, and thelatter thought the couplewere
“just having an argument.” (14 R 506) Howard never asked for help or tried to run
away (14 R 521). Appellant pushed her against the car and “kind of into the car and
closesthedoor. He hurried to the driver’ sside of the car, but before he got there she

opened the door.” (14 R 504-505) He returned to her side of the car and closed the
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door (14 R511). Hewent to thedriver’ s side again, and she opened her door again.
Heclosed it asecondtime. Sheopened it athird time, and when heclosedit yet again
he “leans over into the car and says or does something, ... and she doesn’t try to get
out any more.” (14 R511) The coupleleft unhurriedly, the clerk went back to her
leaf blowing, and “did not think anything of it.” (14 R 514,526)

When questioned by the policeand withthem using | eading questions, Thomas
added afew more details.

WORLEY: Did you snatch her keys from her?

THOMAS: Yea, | did get her keys.

WORLEY:: Did you take her over and force her to her car?

THOMAS: Yeah, | force her to her car.

WORLEY: Did she --

THOMAS: | just had her, like, by thearm. | wasjust, like, pulling her --

| wasn’t pulling her, you know, she was coming along.
(15R 734-35) Fromthisevidence, the State presented insufficient proof Thomasused
enough force or threatsto have falsely imprisoned her. It proved only that Howard
and Thomas argued about something before they |eft the store. She may have been
unhappy with him, but she went willingly enough. Even when the conflictsin the
evidence are resolved against the defendant, the State’ s case remained murky and
ambiguous.

When compared with other cases this conclusion becomes obvious. He never

bound, gagged, blindfolded, or otherwise physically restrained the victim. Parker v.
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State, 570 So. 2d 1048 (Fla. 1st DCA 1990); Marsh v. State, 546 So. 2d 33 (Fla. 3d

DCA 1989). They were both adults and knew each other, and had had sexual

intercourse (16 R 820,874-75). Miller v. State, 233 So. 2d 448 (Fla. 1st DCA 1970).

There is no evidence he ordered her into the car, and her repeated efforts to
|eave show he could not keep her in. Hemay have said something to her that kept her

from leaving, but we would have to speculate that he threatened her. Dubav. State,

446 So. 2d 1167 (Fla. 5th DCA 1984)(Dubatellsvictim “to get inthevan or I’ ll kill

you™); Kent v. State, 702 So. 2d 265 (Fla. 5th DCA 1997). Howard never called out

for help, eventhough Janet M oney waswithintwo or three parking spacesduring this
time(14 R509,532). Sheprotested thetaking of her keysand showed someresistance
to getting in the car with the defendant. With that show of spirit, if she believed she
was being abducted she would certainly have yelled to Money for help or fled,
particularly when the latter was within afew feet of her and nothing kept her from
running away (14 R 509). She did none of those things.

If thereisalack of incriminating evidence, what proof existshardly supportsthe
State’ scasefor at least afal seimprisonment. Janet Money saw themtalking and never
became very concerned about Howard’s safety. The clerk thought it was nothing
more than a squabble. When Howard smiled at Money that justified that belief
“[T]hey’re just having an argument.” (14 R 506)

Page 21



Of course, the defendant said he “forced” Howard to her car, but he said that
inresponseto Major Worley’ sleading question, “ Did you take her over and force her
to her car?” Immediately, Thomas clarified what he meant. “1 just had her, like, by
thearm. | wasjust, like, pulling her -- | wasn’t pulling her, you know, shewascoming
aong.” Moreover, the facts, particularly her repeated efforts to leave the car, her
silence when help wasnearby, and her smileat Money, justify the belief that Thomas
and Howard may have had an argument but he never forced her to go with him.

2. Thefdoniousintent.

If, however, thisCourt concludesheat | east fal sely imprisoned her, it must then
consider the evidence showing he intended to commit some felony or otherwise
“bodily harm” her so asto elevatethat crimeto kidnaping. Significantly, evidence of
the murder, or even asexual battery, by themselves provide insufficient evidence of
akidnaping. Wereit otherwise, virtually every murder would automatically includea

kidnaping, aswould every daterape. InDelgadov. State, 25 FlaL. Weekly S631 (Fla

August 24, 2000), on motionto clarify granted, Delgadov. State, Case No. SC88638

(Fla. December 14, 2000), this Court reversed Delgado’ sburglary conviction where
he proved he had gained consensual entry intothevictims' businessathough helater

murdered the husband and wifeowners. “Themerefact that acrimewascommitted
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or was intended is an insufficient basis for finding that the entry or remaining was
without privilege or authority.” Delgado, slip opinion at 11-12.

Similarly inthekidnaping scenario, the* merefact” that acrimewascommitted
doesnot convert afal seimprisonment into akidnaping. ThisCourtimplicitly reached

thisconclusionin Rogersv. State, 660 So. 2d 237 (Fla. 1995), whereit refusedtofind

the defendant had kidnapped a couple, and later killed one of them. Because the
victim never followed the defendant’ sinstructions (which heenforced with agun) and
drive where Rogers wanted to go, this Court found insufficient evidence of a
kidnaping.

Thefacts surrounding the homicide further weaken a conclusion that Thomas
ever intendedtokill Howard. Headmitted killing thevictim, but herepeatedly said he
never wanted to do so (15 R 739, 740), and the evidence at the murder scene shows
that hemurdered her inarage. He parked the car at aconstruction site, and on astreet
that had occupied houses, not some remote, desolate area (13 R 296-97, 308). If he
had wanted to kill her, abetter place would have been behind the hospital. Similarly,
hewould have hidden her body rather thanleavingitinthe middleof the street where

it was soon discovered. Brennan v. State, 754 So. 2d 1 (Fla. 2000). The murder

weapon was a clumsy eight-foot long scaffolding scissors-type brace that by chance

happened to be lying in the vicinity of the car (13 R 373, 15 R 630, 739). Although
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the defendant hit Howard at least 15-17 times with it, and that justified finding the
premeditated murder, thetrial court never found thekilling to have been committedin
acold, calculated or premeditated manner. Such a conclusion would have followed
had the defendant planned or intended to kill her at the time of the abduction. Tothe
contrary, hefoundthat Thomas*lacked any organized plantokill thevictim ... that the
murder was a situational heat of the moment type murder.” (11 R 2171)

Thus, unless the State can provide other evidence of Thomas' intent, the
subsequent murder cannot, by itself, supply it. Without any proof of his felonious
intent, the State proved only afalseimprisonment. This Court must reversethetrial

court’ s judgment and sentence for the kidnaping.
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|SSUE |11

SENTENCING THOMASTODEATH, A MENTALLY RETARDED

PERSON VIOLATES THE EIGHTH AMENDMENT TO THE

UNITED STATESCONSTITUTION AND ARTICLEI, SECTION 17

OF THE FLORIDA CONSTITUTION.

A. THE FACTUAL AND PROCEDURAL BACKGROUND.

Without any question or challenge by the State, Demetris Thomasis mentally
retarded. Dr. JamesLarson, apsychologist used by the defense, tested the defendant
and found that he had an |Q of 61 (6 R 1142; 17 R 1060), which waswell within the
mild mental retardation range of 54-69 (6 R 1143; 17 R 1060). Thismeant that only
four or five people in athousand have alower 1Q than Thomas (6 R 1144). Healso
had significant deficitsin hisadaptive behavior. That is, becauseof hislow intellectua
functioning, he had an extremely difficult time living in modern society. AsDr.
Larson said at the suppression hearing, “Basically | would describe him as fairly
impoverished intermsof hisfount of information about theworld inwhich helives.”
(6 R 1144-45) For example, hedid not know which direction the sun rose, but knew
the colorsof theflag. Hedid not know the number of weeks or monthsin ayear, but
knew the colors of the American flag and that aball wasround. He knew what abed,
ship, and penny were, but could not define abstractions such as fabric, assemble,

enormous, or concea (6 R 1145-46). When faced with simple problems, he was
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stumped (6 R 1146). He was, as defined by Section 393.063(42), Florida Statutes
(1997), mentally retarded.

Because he suffered from this significant learning disability, defense counsel
challenged the validity of his confession, specifically his ability to understand his
Mirandarights (3 R 583-84). He also gave notice that heintended to present expert
testimony of thisdisability to support mitigation of adeath sentence(5 R 802). More
fundamentally, he asked the court to declare Florida's death penalty statute
uncongtitutional becauseit failed to exempt the mentally retarded from being sentenced
to death (10 R 1968).

Dr. Larsontestified at the penalty phaseof Thomas' trial, and hislawyer argued
that his mental defects should preclude him from being executed (17 R 1162). With
more detail than presented in the suppression hearing, this expert, without being
challenged or contradicted, found Thomas to be functionally illiterate (17 R 1050),
possibly suffering from Fetal Alcohol Syndrome (17 R 1050-51), identified as a
“gpecial education child,” and suffered consequent emotional problemsbesidesbeing
mentally retarded (17 R 1050-51). While he attended school, and in fact had “quite
good attendance,” hewas placed in special education classesand stayed thereuntil he
was “granted a certificate of attendance.” (17 R 1054-55).

Once released into the world, though, he began having problems.
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[T]herewas a pattern of occupational dysfunction, thatishedidn’t hold

jobsfor long periods of time. He tried being a brick mason or a brick

mason’s helper. That didn’t apparently work very well. According to

his report he would be hired by certain employers but then he would be

dow on the job and that he would be dismissed. For example, onetime

he described being hired by ahotel inthelaundry. Hedidn’t understand

about the drying and so forth and apparently ruined some clothes, some

linensas| recall. Hedid eventually work as aauto detailer, car detailer

for Ed Cox Motors and apparently that was his greatest period of

sustained employment. Eventhen it wasonly part-time employment; it

wasn't full-time employment for a long period of time.
(17 R 1057)

Makingthisdull gray picturedarker, hebegan, asateenager, to useal cohol and
marijuana, and did so more often as he grew older. “[H]e felt he was dependent on
both alcohol and cocaine for the last year or so prior to the incident.” (17 R 1058)

The tria court, accordingly, found in mitigation that Thomas was mentally
retarded, and gave that fact “ significant weight.” (11 R 2170). It also concluded that
Dr. Larson’ stestimony supported finding the statutory mental mitigator that he“was
under extreme mental or emotional disturbance,” and it gave that factor great weight
(11 R 2169). It regjected, however, finding the statutory mental mitigator that his
capacity to appreciate the criminality of his conduct as being substantially impaired
even though he was mentally retarded (11 R 2169).

While the court considered Thomas' retardation as mitigation, it erred in

considering it only as such. That is, as argued below, mental retardation is so
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significant a disability, that like a defendant’ s very young age, a person’s very low
intellect, should absolutely bar, asamatter of state and national constitutional law, his
executionfor the murder heor she may have been convicted of committing. Asapure
guestion of law, this Court should conduct a de novo review of theissue. Dept. Of

Insurancev. Keys Title, 741 So. 2d 599 (Fla. 1st DCA 1999).

B. WHAT ISAND ISNOT MENTAL RETARDATION
The mentally retarded, as defined by Section 393.063(42), Florida Statutes
(2000), have
Significantly subaverage general intellectual functioning
existing concurrently with deficitsin adaptive behavior and
manifested during the period from conception to age 18.
A significant subaverage general intellectual functioning means, in practical terms, that
the person hasan |Q of 70 or less. 1Q, however, is not determinative, although it is
the factor which generally receives the most attention. The person must also have

deficienciesin his adaptive behavior, which means he has ageneral inability to cope

with the demands of society.®

6 Textbook of Psychiatry, ed. John A Tal bot, Robert E
Hayes, Stuart C. Yudof sky (Washington, D.C.: Anmerican
Psychiatric Press, 1988), pp. 703-704.
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Therearefour levelsof mental retardation. Thegreat mgority of thoseafflicted
aremildly so; their IQsrange from 50-55to 70.” Thosewho are moderately retarded
have 1Qs from 35-40 to 50-55, severely retarded 20-25 to 35-40, and profoundly
retarded, below 20-25.2 About two percent of the American population has this
disability, and except for mild retardation, it is uniformly spread among all
socioeconomic groups.® Lower social groups have an unusually high number of
mildly retarded persons, which may reflect the generally poor diet and conditionsfor
intellectual stimulation of this group.’©

Withtheemphasisonintelligence, mental retardation thusisalearning disability.
Theretarded not only takelonger to learn, there are somethingsthey will never grasp,
someabstractionsthey will never comprehend. Oftenthey arecompared with children
and described asachild whoisten or eleven, and more often seven or eight yearsold.
While such analogy has some merit, as with other efforts to compare the mentally
retarded, it hidesthe problemsthey have. That is, even six- or seven-year-old children

may have superior intellects than the retarded. For example, a young boy or girl

7 1d. p. 32. 89 percent of the nmentally retarded fal
into this category.

8 1d.
 DSM 111, p.31; Talbot, et al., Textbook of Psychiatry,
p. 706.

10 Tal bot, et al., Textbook of Psychiatry, p. 706.

Page 29



typicaly learnsaforeignlanguageeasily and quickly. A mentally disabled adult, who
has the “mental age” of achild cannot doso at al. They grow older, but never wiser
or smarter, and their minds remain trapped in childhood and childishness. They
becomeaclassof intellectual Peter Panswith clipped wingsincapableof ever growing
up.

Thus, while the mentally retarded have a learning disability, it isso
extraordinarily severethat it manifestsitself inwaysthat havelittle apparent connection
with their ability to learn:

Typically they have poor communication skills and a short memory.

They are impulsive and have short attention spans.

They tend to have immature or incompl ete concepts of blameworthiness and
causation.

They will tend to deny and mask their retardation.

They spend moretimelearning basic skillsand lesson theworld in which they

live.
They tend to lack motivation to solve their problems.*

O OHHF HHH

Compounding their problems, the mentally retarded have traditionally been

grouped withthementallyill, yet thetwo arevery different.’? Unlikemental illnesses,

11 James W Ellis and Ruth Luckason, “Mentally Retarded
Crimnal Defendants,” 53 George Washi ngton Law Revi ew, 414,
428, 432; See al so John Blunme and David Bruck, “Sentencing the
Mentally Retarded to Death: An Ei ghth Anendnent Anal ysis,” 41
Arkansas Law Revi ew, 725.

2 Ellis and Luckason, “Mentally Retarded Crim nal
Def endants,” p. 424.
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retardation is permanent. Thereis no curefor it and only avery limited treatment.
Psychotropic drugsthat often work miraclesfor thementally ill haveno usefor them,
and treating the retarded asif they were mentally ill doeslittle good. The mentally ill
have disturbed thought processes whereas the mentally retarded have a learning

disability. Aswithnormal peopled, theretarded person can suffer mental illnesses.™

Additionally, mental health professionals tend to overlook or misdiagnose
retardation because relatively few of them have training in that specialized area.*
Most focus on treating mental illnesses, so the maority of psychologists and
psychiatrists bring apredisposition to ook for such problemswhen they evaluate the
retarded. Without realizing it, the experts may unwittingly misdiagnose a defendant

who is mentally retarded.

C. OUR NATIONAL AND STATE STANDARDS OF DECENCY
HAVE EVOLVED AND BECOME CLEARER IN THE LAST
DECADE, SO THISCOURT SHOULD RE-EXAMINE THE
QUESTION OF EXECUTING THE RETARDED.

13 Tal bot, et al., Textbook of Psychiatry, p. 709. It is
estimated that thirty percent of the retarded al so have sone
mental illness.

4 Hlis and Luckason, “Mentally Retarded Crim nal
Def endants,” pp. 485-86.
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Thomas realizes that this Court and the United States Supreme Court have
found no stateor federal constitutional impediment to executing the mentally retarded.

Penry v. Lynaugh, 492 U.S. 302 (1989); Thompson v. State, 648 So. 2d 692 (Fla.

1994). Heraisestheissue, however, becausein measuring whether adeath sentence
Is “cruel and unusual” under the Eighth Amendment, or “cruel or unusual” under
Articlel, Section 17 of the FloridaConstitution, courtslook to the*“ evolving standards

of decency that mark the progress of a maturing society.” Trop v. Dulles, 356 U.S.

86, 101 (1958); Penry, at 330-31. Asargued here, Floridaand therest of the United
States have made significant changes in the seven years since this Court decided
Thompson and the twelve years since the United States Supreme Court decided
Penry. ThisCourt hasalsorevisited theanalytically similar issue of executing children
who murder, aquestionit, like mental retardation, had apparently resolved yearsago.

Brennan v. State, 754 So. 2d (Fla. 1999): Allen v. State, 636 So. 2d 694 (Fla. 1994);

LeCroy v. State, 553 So. 2d 750 (Fla. 1988). So, thetime hascometo consider again

whether the Eighth Amendment or Article I, Section 17 of the Florida Constitution
prohibit executing the mentally retarded.

1. Theevolving analytical frameworKk.

With the United States Supreme Court finding no constitutional barriers to

capital punishment generally, Gregg v. Georgia, 428 U.S. 153 (1976), the question
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naturally arose concerning who could be executed. Analytically, the answer fell into
two categories. the types of crimes committed, and the types of defendants who
committed them. In thefirst category, the legislature initially defined the crimesiit
believed deserved capita punishment. Thosewho committed capital crimes, typically
murders, and first degree murders at that, could be executed. Yet, this Court
restricted eventhat narrow group by declaring that those who had committed acapital
sexual battery -- that is, they had raped achild -- were spared adeath sentence Buford
v. State, 403 So. 2d 943 (Fla. 1981). Moreover, aiders and abetters of first degree
murders who nevertheless had never intended a murder and were absent from the

crime scene avoided a death sentence. Enmund v. Florida, 458 U.S. 782 (1982).

Clearly, we want the punishment to fit the crime, and there is the sense that death,
becauseit isaunique and utterly final punishment, must befitted to that very narrow
of narrow class of murderers who show the most contempt for life.

Thus, if capital punishment isreserved for the “worst of theworst,” those who
are the most morally culpable, then defendants whose intellectual capacity prevents
them from becoming among the most deserving to die should be spared a death
sentence. Naturally, courtsinitially focussed on children -- those who had immature
or undevel oped consciences -- who had committed first degree murders. Later they

examined whether thementally defectives-- who also hadimmature and undevel oped
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minds -- who had committed and were found guilty of committing murders,
nevertheless, should be spared a death sentence.

Thus, with asharedintellectual immaturity, they presented common questions:
who are our children, and who are those with intellects so feeble that they should be
exempted fromthepossibility of adeath sentence? Predictably, theanalytical methods
that resolved thoseissueswerethe same. Theyouth problem cameto the attention of
the courtsfirst, so it will be discussed because the analyses used to resolve that issue
also was used in deciding whether the United States or the Florida Constitutions
prohibited executing the mentally retarded.

In Thompson v. Oklahoma, 487 U.S. 815 (1988), abadly split court declared

that children 15 years old who had murdered would be spared a death sentence. In
reaching that result, the high court relied on a myriad of indicators to establish that
society had moved beyond executing child killers. 1t noted that such youth could not
legally drive cars, buy pornography, or gamble. 1d. at 824. Significantly, al of the
states had declared at least 16 years old as the maximum age the law considered a
child still achild for criminal prosecutions. The court also noted that the American
Bar Association and the American Law Institute opposed executing children, and
several European nations prohibited their execution. It also emphasizedthat relatively

few juveniles have ever been executed and generally society tolerated, or at least had
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not executed, wayward youth. Quoting from Eddingsv. Oklahoma,* the court found

“[A]dolescents, particularly in the early and middle teen years are more vulnerable,
more impulsive, and less self-disciplined than adults.” Thompson, at 834.
Thenext year, the dissentersin Thompson, formed the plurality in Stanford v.
Kentucky, 492 U.S. 361 (1989), that upheld the constitutionality of executing 16-year-
old defendants. Infinding no fundamental law impediment, it used amuch narrower
base of evidence, the legidative expressions of the states, to determine the nation’s
“evolving standards of decency.” It specifically rejected thosefactorsfound relevant
in Thompson. It even dismissed asirrelevant or unpersuasive the federal statute that
provided for capital punishment for certain drug offenses but exempted it for those
defendants under 18 yearsold. 1d. at 372. For the plurality, the “evolving standards
of decency” weredetermined by taking a“ snapshot” of what the statelegislatureshad
determined to be the minimum age to execute ayouth, and if the number met some
undisclosed threshold the court would declare that American society had progressed

to the point where certain juvenileswould no longer be subject to adeath sentence.*®

15 Eddings v. Cklahoma, 455 U.S. 104 (1982).

6 This status quo nethod of this Ei ghth Anendnent issue
conflicts with the historical analysis inplicit in the “the
evol vi ng standards of decency of a maturing society” |anguage
used in Trop. The “snapshot” nethod has the advantage, if not
of reflecting the Trop idea, of being easily determ ned.
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Justice O’ Connor provided the pivotal vote in Stanford, and in her concurring
opinion, shespecifically rejected theplurality’ sextraordinary narrow evidentiary basis
on which it had relied to gauge the pulse of American decency. Stanford, at p. 382.
She also concluded, as she had in Thompson, that the court had the obligation to
conduct a “proportionality” analysis to determine if “the nexus between the
punishment imposed and the defendant’s blameworthiness is proportional.”  |d.
(Internal quotations omitted.)

Thisanalytical divisivenessover theevidenceto usein determining theevolving
standards of decency carried into the question of executing the mentally retarded. In

Penry, the Stanford plurality*” now joined Justice O’ Connor inrejecting Penry’ sclaim

that the Eighth Amendment prohibited the execution of the mentally retarded. First,
only two states, Georgia and Maryland, “currently bans execution of retarded
persons.” 1d. at 334. Second, Penry could point to no evidenceregarding how juries
had viewed sentencing the retarded to death. Instead herelied on opinion polls(one
having been conducted in Florida) that showed overwhelming support for the death
penalty but an almost as equally strong oppositionto imposing it ontheretarded. 1d.

at 335-336. Finally, echoing the proportionality argument she had championed in

17 Justice Kennedy had taken no part in Stanford, but
joined that plurality in Penry.
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Thompson and Stanford, Justice O’ Connor could not conclude, “on the record

beforethe Court today,” that the mentally retarded should be categorically be spared
adeath sentence. Id. at 338.

In the intervening 12 years, the record has become much clearer that 1) the
states have executed very few mentally retarded defendants, and 2) more states
prohibit putting them to death. The immature “record” in 1989 has become
significantly better defined, and with a maturing clarity it unmistakably shows that
America has rejected executing the mentally retarded. Notably, since Penry twelve
more states, or on average one per year, have banned or prohibited by law executing
the mentally retarded, so that now 13 States that allow executions generaly,
specifically ban putting to death mentally retarded killers.*® To that number we must
add thetwelve statesthat have banned all executions. Thus, 25 states, or half of those
intheunion, prohibit theexecution of thementally retarded. Additionally, federal law,
a strong reflection of the national will, and an extra-ordinarily powerful piece of

“objective evidence” of contemporary values, still prohibits executing the mentally

8 Arkansas, Col orado, Indiana, Kansas, Kentucky,
Maryl and, Nevada, New Mexi co, New York, South Dakot a,
Tennessee, Washington. Source: Death Penalty Information
Center. Http://ww. deat hpenal tyinfo.org/dpicnmr.htm.
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retarded.’® These numbers clearly point to an evolving rejection of executing our
intellectual defectives. Other evidence supportsthat conclusion. Of the 38 statesthat
have enacted death penalty statutessince 1976, 8 have had no executions.® That they
have not used it in the past quarter century strongly suggests that as a matter of
practice they have abolished it.

Moreover, if welook at the number of executions since 1976 -- evidence of
what the juries have said about executing the retarded -- the numbers confirm two
trends: capital punishment, at |east among six states,? remainspopular, but executing

the mentally retarded, never strongly favored, has become increasingly less so.

19 Federal Anti-Drug Abuse Act of 1988, Pub.L. 100-690
Section 700(1), 102 Stat. 4390, 21 U S.C. Section 848(1)(1988
ed.); Violent Crinme Control and Law Enforcenent Act of 1994,

18 U.S.C. Section 3596(c) (1994). Interestingly, in Penry,
Justice O Connor acknow edge the federal |aw but then
blatantly ignored it in her analysis finding no national
consensus regardi ng executing the retarded.

20 Connecticut, Kansas, New Hanpshire, New Jersey, New
Mexi co, New York, South Dakota, Tennessee. Source: Death
Penalty Information Center. Http://ww.deat hpenalty
i nfo.org/ percapita. htn

2L OF the 38 states that allow capital punishnent, 8 have
never executed anyone, 17 have executed between one and 11
def endants, 7 have executed between 12 and 23 persons, and
only six (including Florida) have executed nore than 24
defendants. That is, only six states have executed nore than
one person per year for the last quarter century. Source:
Death Penalty Information Center.
Ht t p: ww. deat hpenal tyi nfo. org. percapita. htnl.
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Indeed, since 1996, between 71 and 98 persons have been executed every year, yetin
the same period only one or two, and in 1998, none, were put to death who were
mentally retarded. (See Appendix A).

In Fordv. Wainwright, 477 U.S. 399 (1986), the Supreme Court held that the

Eighth Amendment’ s evolving standards of decency prohibited the execution of the
insane. That 26 states had statutesthat explicitly said that theinsane would be spared
executions provided strong evidence that the United States had evolved to the point
where no state should permit that. Concerning the mentally retarded, similar facts
exigt, clearly pointing to theinescapabl e conclusion that we no longer, if weever did,
want to execute the mentally defective.

Regarding putting the mentally retarded to death, thetrend has become asclear
that we as anation have, asapractical matter, rejected executing theretarded. Said
another way, it isunusual that we do so. The evolving standards of decency, even
under the very narrow Penry measure, have become much clearer in the last twelve
years, and they inexorably lead to the conclusion that Americano longer wantsto, and
in fact does not, execute the mentally retarded.

ThisCourt should, therefore, find that executing the mentally retarded in Florida
violates the Eighth Amendment to the United States Constitution.

2. Florida’s measures of the evolving standar ds of decency.
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ThisCourt, like the United States Supreme Court, considered the problems of
executing children beforeit focussed on imposing a capital sentence on the mentally
retarded. Itsstate constitutional analysis, asit had to, sharply differed from that used

by the nation’ shigh court becauseit had to examine how Floridahad treated itsyouth.

In LeCroy v. State, 533 So. 2d 750 (Fla. 1988), this Court, rather than taking a

“snapshot” of the current status of theissuein the states, followed morefaithfully the
method implied by Trop, and it examined thelegidativehistory of Florida streatment
of juveniles to detect our evolving sense of decency in this area.? Limiting that
historical inquiry to an examination of how the State had dealt with minors charged
with crimes, it concluded that “ | egid ative action through approximately thirty-fiveyears
has consistently evolved toward treating juveniles charged with serious offenses asiif
they were adult criminal defendants.”?® Hence, if we have charged them asadultswe
will punish them as adults.

Significantly, Justice Barkett, dissenting from that conclusion, had a broader
historical analysis. Inconcluding that the Floridalegis aturewasmoreconcerned with
and benign towardsitsyouth, she considered | egisl ation regul ating the age they could

marry, begin drinking a cohol, have an abortion, vote, and other rightsand privileges

22 533 So. 2d 750 (Fla. 1988).

23 LeCroy, supra, p. 757.
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adults enjoy. “In my view, that line should be drawn where the law otherwise
distinguishes*minors fromadults.” 1d., at 759. Without explicitly saying so, shehad
followed Justice O’ Connor’s proportionality approach to the issue of executing
juvenilesconvicted of committing first degree murders. “I cannot agree.... That one
whose maturity isdeemed legally insufficient in other respects should be considered
mature enough to be executed in the electric chair.” 1d.

This Court subsequently reconsidered the issue in two cases. Allen v. State,

636 So. 2d 494 (Fla. 1994); Brennan v. State, 754 So. 2d 1 (Fla. 1999). In Allen, it

declared that executing 15-year-old Allen would violate Article |, Section 17 of the
Florida Constitution because “death ailmost never is imposed on defendant’s of
Allen’'sage.” 1d. at 497. Five years later, with considerably more discussion and
dissent, it extended that holding to include 16-year-old defendants. Brennan at pp. 5-
10.

In reaching that conclusion, the majority similarly interpreted the State
constitutiontojustify itsdecision. Using adifferent analytical method than employed
in LeCroy, this Court concluded that “at least since 1972, more than a quarter of a
century ago, noindividual under the age of seventeen at thetime of the crimehasbeen
executed in Florida.” 1d. at p. 7. Moreover, of those sentenced to death who were

16 years old, everyone had his death sentence reduced by this Court -- although not
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always because of the defendant’ syouth. In short, it was unusual to execute achild,
and hence violative of Article, Section 17's prohibition against “cruel or unusual”
punishments.

Justice Anstead, concurring, emphasized two points. First, imposing a death
sentence on a teenage defendant was unusual. Second, he echoed the analysis that
Justice Barkett had madein LeCroy, that found relevancein other legislative actsthat
prescribed the rights and responsibilities of children. Id. at p. 12.

3. Executing the mentally retarded in Florida.

Theanalytical stagethuswas set for this Court to consider whether the Florida
Constitution prohibited executing thementally retarded. Althoughit resolvedthat issue

in Thompson v State, 648 So. 2d 690 (Fla. 1994), that case was not, of course, the

first one this Court had considered involving a mentally retarded defendant. Until
presented with the issue, however, it had refused to rule on the constitutionality of
executing the retarded, though at least three members of this Court in dissenting
opinions would have found a constitutional impediment to executing the mentally

retarded. Woods v. State, 531 So. 2d 79 (Fla. 1988). Instead, it recognized that

disability asmitigation, and more often than not accorded it significant consideration

In justifying reducing a sentence of death. Cochran v. State, 547 So. 2d 928 (Fla

1989)(Tria court should have followed jury’s life recommendation because the
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defendant had an IQ of 70, a long standing mental deficiency, and was likely to

become emotionally unstable under stress.); Brown v. State, 526 So. 2d 903 (Fla.

1988)(Judge should havefollowed jury recommendation of life for murder of police
officer who had been killed whiletrying to arrest Brown for robbery where the latter
had an 1Q of 70-75, had been in a school for the emotionally handicapped, and had

the emotional maturity of apre-schooler); Livingstonv. State, 565 So. 2d 1288 (Fla.

1990)(Death sentencereducedto lifein prison despiteajury recommendation of death
because the defendant had a childhood marked by severe beatings, parental neglect,
and anintelligencethat could “ best be described asmarginal.”); Kight v. State, 512 So.
2d 922 (Fla. 1987)(Death sentence affirmed for defendant who, though havingan 1Q
of 69 and who had been abused asachild showed more deliberation and planning than
istypical of most mentally retarded persons).

While these cases dealt with mentally defective defendants, none of them
specifically challenged the constitutionality of executing the mentally retarded. That

occurred in 1992 and 1993. It dodged the issue in Watts v. State, 593 So. 2d 198

(Fla. 1992), by noting that the defendant there had an 1Q of 71, which placed him one

or two points above the statutory limit of 70 as defined by Section 393.062(42),

FloridaStatutes (1990). In Taylor v. State, 630 So. 2d 1038 (Fla. 1993), eventhough

thetrial court found the defendant mentally retarded, this Court avoided resolving the
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constitutional question by noting that only the defendant’s mother had said he was
retarded. “[N]either thejury, thetria judge, nor thisCourt hasany other empirical data
of Taylor's mental condition.” Id. at 1041.

Some members of the Court, however, became increasingly disturbed by the
retardation attack. InHall v. State, 614 So. 2d 473 (Fla. 1993), the majority opinion
made only scant mention of Hall’s mental problems, and none regarding his mental
retardation. Justice Barkett, joined by Justice K ogan, however, laid out Freddy Hall’ s
mental condition in their dissent from the affirmance of hisdeath sentence. Then, in
the most extensive treatment to date of the constitutional problemsin executing the
retarded, Justice Barkett noted that the Floridalegidlature had shown morecompassion
and leniency for theretarded. Thus, shefound that executing theretardedto be“cruel
and unusual.”

First, because a mentally retarded person such as Freddie Lee Hall has

a lessened ability to determine from wrong and to appreciate the

consequences of his behavior, imposition of the death penalty is

excessive in relation to the crime committed....
Second, executing a mentally retarded defendant such as Hall is

“unusual” because it is disproportionate. Because mentally retarded

individualsarenot ascul pableasother criminal defendants, | would find

that the death penalty is always disproportionate when the defendant is

proven to be retarded.

Hall, at 481 (Citations omitted).
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The Court rejected Justice Barkett’ s argument, by ignoring it, the next year in

Thompson v. State, 648 So. 2d 692 (Fla. 1994). Relying only on Penry and

conducting no historical analysis similar to that it had done in LeCroy, this Court
simply “elected tofollow the approach suggested by the United States Supreme Court
and treat low intelligence as a significant mitigating factor with the lower scores
indicating the greater mitigating influence.” Id. at 697. Adopting the Penry holding
meant it also accepted that court’s analytical approach, but by doing so, this Court

ignored thefundamental difference between the United States Supreme Court and the

FloridaSupreme Court and itsobligationinterpret the FloridaConstitution’ s“ cruel or
unusual” clausefoundinArticlel, Section 17. Theformer hasanational jurisdiction
that arguably justified its“ snapshot” analysisof what the states had done with regard
to executing children and thementally retarded. Suchan approach hasno applicability
for this State that must look for evidence of its evolving standards of decency.
Hence, aswill be shown in the next two parts, 1) the historical approach used
in LeCroy unmistakably showsthat when applied to mental retardationwe havegrown
increasingly sensitive to and compassionate towards those members of our society
who are developmentally disabled. More specifically, they are accorded special

treatment by thelaw when they are charged with acrime. 2) Moreover, asthe Eighth
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Amendment analysis has shown, nationally we execute theretarded so rarely, andin
Floridawe have never done so, that it is unusual that we put them to death.

4. Thehistory of Florida' streatment of the mentally
retarded.

Of course the retarded have always been with us, and in ancient and early
modern times they most frequently surfaced as the court “fool” or the village idiot.
The first systematic treatment and study of these developmentally disabled in the
United States began in the mid to late nineteenth century in Massachusetts. Doctor
Gordon Howe convinced that state s legislature to pay for a study to determine how
many feebleminded livedinthat state, and later tofund asmall experimental residentia
institution, organized “upon the plan of afamily with a kind and mother personin
care.”® His exclusive concern was to train and educate them so they could be
returned to their families and communities.®

Others, however, viewed theretarded differently. Thelatenineteenthand early
twentieth centuries saw the rise of two devel opments that would have consequences

that reach to thiscase. In Americaand Europe, a“social Darwinism” emerged that

24 MR 76: Mental Retardation: Past and Present,
President’s Conm ssion on Mental Retardation, Washington, D.C.
January 1977, p. 3.

25 1d. 4-5.
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applied the theory of evolution to the human race® The survival of the fittest of a
species exalted individual intellectual capabilities as the defining reason why some
peopl e succeeded and othersfailed. Moresignificantly, thoseabilitieswereinherited
or passed from one generation to another. Hence, along with this novel view of
humanity evolved theeugenicsmovement. Thosewhofollowed itspreceptsbelieved
they could assist nature in insuring the survival of the best and the brightest by
eliminating the weak and deficient. This movement achieved remarkable and
widespread popularity, but it had an obviousdarker underside, namely thesurvival of
thefittest meant thesurvival of thewhite, normal race. African Americans, immigrants,
and the mentally retarded were lumped together and seen as those whom the harsh
laws of survival had deemed unfit to continue.

Asthis social Darwinism and the eugenics movement took hold in America,
other attitudes began to change, and Dr. Howe' s humane view of thevillageidiot as
apoor unfortunate deserving compassion transformed. The feeble minded became
one who had an abnormally strong and ungovernable sexual appetite. “[F]eeble

minded women arealmost invariably immoral, andif at largeusually becomecarriers

26 M chael P. Maloney and Mchael P. Ward, Mental
Ret ardati on and Mbdern Society (New York, Oxford University
Press, 1979), pp. 37 et. seq.
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of venereal disease and give birth to children who are as defective as themselves.” %’
More ominoudly, the retarded accounted for an extraordinary amount of criminal
activity. “They cause unutterable sorrow at home and are amenace and danger to the
community ... Every feebleminded person, especially the high-grade imbecile, isa
potential criminal ... at least 25 percent of the inmates of our pena institutions are
mentally defective.... It has been truly said that feeble mindedness is the mother of
crime, pauperism and degeneracy.” %

Other large societal movementsal so aided making theretarded pariahs. Along
withtheindustrial revolution, the nineteenth century saw theriseof publicly supported
education. For thevast magority of American children thiswasan unquestioned boon,
but for theretarded, it only signaled their further isol ation from mainstream America.
Mass, public education, of necessity, focuses on the intellectual abilities of the
“normal” child. Those who were either very bright or very dumb typically fared
poorly in a system that modeled itself after Henry Ford's assembly line. How did
states, therefore, identify theabnormal fromtheunusual ? 1n 1905, Alfred Binet solved

that problem by developing the 1Q test to measure the intellectual development of

27 XVI'I Journal of Psychoasthenics 70-91 (1912)

28 WE. Fernald, “The Burden of Feebl em ndedness,” XVII
Journal of Psychoasthenics, 90-98.
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children. For thefirst time Americahad an* objective’ measureby whichtheretarded
could beidentified and separated from normal society. They werenot alone, however,
because the test achieved awidespread popularity and found applicationsfar beyond
those of classifying school children. Soldiers and immigrants were tested, and the
results only justified the eugenics position that blacks, immigrants, and the feeble
minded were major contributors to the weakening of American society.?
Asthedatafromthesetestsaccumulated, Americadiscovered that thementally
retarded population was exploding, and the nation began to seriously consider what
it should do about thislooming “ menace of themoron.”* Theessentially benignview
of Dr. Howeinwhichthe* poor unfortunate’ wastreated with adegree of compassion
transformed into one in which the feebleminded became the scourge of modern and
white America. To combat thisflood of low 1Qs, the states soon realized it had only
threeoptions: sterilizethementally retarded, euthanasia, and/or segregatethem from
normal, mainstream society. Accordingly, by themid 1920's, morethan adozen state
legidlatures had enacted compulsory or forced sterilization laws designed to prevent
the retarded from reproducing their kind. Interestingly, many state supreme courts

struck them down asunconstitutional denialsof thedue processrightsof theretarded,

29 Mental Retardation and Modern Society, p. 51.

30 Mental Retardation and Modern Society, p. 45.
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but in the famous, or infamous, case of Buck v. Bell, 274 U.S. 200 (1927), Justice
Oliver Wendall Holmes, speaking for a court that had only a single dissenter, found
arational purpose in Virginia's law that authorized the forced sterilization of the
retarded Carrie Buck. “It isbetter for al theworld, if instead of waiting to execute
degenerate offspring for crime, or to let them starve for their imbecility, society can
prevent those who are manifestly unfit from continuing their kind. The principlethat
sustains compul sory vaccination is broad enough to cover cutting the Fallopian tubes
.... Three generations of imbeciles are enough.” 1d. at 207 (citations omitted.)
Such language, however outrageous it now sounds, reflected the opinion of
most Americans. In 1937, 66% of the public favored theinvoluntary sterilization of
thementally retarded, and 63% approved theforced sterilization of habitual criminals.™
Within ten years of that decision, another twenty states had enacted compulsory
sterilization laws, and many passed laws prohibiting the mentally retarded from

marrying.? Accordingly, itisestimated that 60,000 Americanswereforcibly sterilized

31 Lori B. Andrews, “Past as Prol ogue: Sobering Thought
on CGenetic Enthusiasm” 27 Seton Hall L. Rev. 893, 895-96
(1997).

32 Deborah Hardin Ross, “Sterilization of the
Devel opnental | y Di sabl ed: Sheddi ng some Myth Conceptions,” 9
Florida State University Law Revi ew 599, 606 (1981).
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during the 1930's.** America, however, stopped short of taking the next logical step,
euthanasia. Nazi Germany did not, and during Adol ph Hitler’ sreign between 50,000
and 300,000 mentally retarded were exterminated.®*

Segregation of the mentally retarded from the mainstream of society became
an aternative the states also used. It is also the method Florida adopted although
evidence indicates we also employed sterilization at times.* Segregation meant
institutions, or “farm colonies’ aswe called them, and those werefar differentinkind
and philosophy from the benign and beneficent, homelike institution Dr. Howe had
envisioned. They degenerated into prison-like warehouses, unsafe, unsanitary, and

ignored, where custody replaced care as the model on which they were run.

33 Maxwell J. Mehlman, “The Law of Above Averages:
Leveling the New CGenetic Enhancenent Playing Field,” 85 | owa
Law Review. 517, 593 (January, 2000).

34 Eric Shwartz: “Penry v. Lynaugh: ‘Idiocy’ and the
Franer’s Intent Doctrine,” 16 New England J. on Crine and
G vil Confinement 315, 332 (Summer 1990). Echoing the
eugeni cs phil osophy, Hitler said “Such mating is contrary to
the will of Nature for a higher breeding of all life. . . .The
stronger nust dom nate and not blend with the weaker.
Only the born weakling can view this as cruel, but he after
all is only a weak and limted man. . . .” Adolf Hitler, Min
Kanpf, 285 (Ral ph Manheimtrans. Houghton Mfflin 1999)
(1938)

3% As late as 1975, Florida was sterilizing nentally
retarded wards of the state. Powell v. Radkins, 506 F.2d 763
(5th Gr 1975).
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In many ways, Florida sapproach to dealingwith the mentally retarded reflected
the national panic. In 1915, Governor Park Trammell appointed a committee to
“investigate the needs of a State Institution for the care of Epileptic and Feeble-
Minded.” Four years later, it had completed its task and the results shocked the
legislature.

The said Report indicates that the survey made by the said Committee
has been searching and exhaustive and shows an alarming state of facts
which should be submitted to the consideration of this Legislature; and

... There can be no doubt but that there should be established and
created in this State an Institution for the care of Epileptic and Feeble-
Minded, wherethey can be segregated and more economically cared for
than through the numerous charitabl einstitutionsnow burdened with this
unfortunates.

Chapter 7887, Laws of Florida (1919). Reflecting the hysteria of the nation, the
legislature created the farm colony

to the end that these unfortunates may be prevented from reproducing

their kind, and the various communities and the State at large relieved

from the heavy economic and moral loses arising by reason of their

existence.

Section 8, Chapter 7887, Laws of Florida (1919).%

3 Section 7 of the act allowed the parole of children
kept at the farmcolony if it was determned “that the child
will be in good care, that he or she will be protected and the
comunity protected agai nst himor her. ”

Page 52



So, in 1919, Florida created its farm colonies for the epileptic and feeble
minded, converting old tuberculosis hospitals into institutions that in time became
euphemistically knownas“ Sunlands.” Asbefitting thelegidativeattitude, they were
always underfunded. There were, of course, no black Sunlands. Indeed, African-
Americans were denied admittance, which in hindsight must certainly qualify as a
blessing.®” By theearly 1970s, theseinstitutions had become undeniabl e snakepits of
human misery, models of administrative incompetence of criminal proportions, and
open sores on the conscious of this state.®®

Following the Second World War, attitudestowardsthe mentally retarded began
to soften. Social Darwinism and the foundations on which eugenics devel oped came
under much closer, critical scrutiny, and were eventually discredited. Also, the
atrocities committed in the name of eugenics in Nazi Germany emerged. Finaly,
organizations such as the Association for Retarded Children (later renamed the

Association for Retarded Citizens) were organized and began pressing for legidative

37 Stephen Noll, Feeble-Mnded in Qur Mdst: Institutions
for the Mentally Retarded in the South, 1900-1940 (Chapel
HIll, NC University of North Carolina Press: 1995), pp. 94-
95.

38 Indeed, as early as 1945, the governor “excoriated the
Farm Col ony for its appalling conditions.. . .” 1d. at p. 93.
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and judicial recognition of the rights of their retarded children, brothers and sisters,
and friends.
Progress, however, was slow and spotty. The United States Supreme Court

effectively rejected Buck v. Bell in Skinner v. Oklahoma, 316 U.S. 535 (1942). In

1961, President John Kennedy convened the first President’s Panel on Mental
Retardation which produced the highly influential report titled “National Action to
Combat Mental Retardation.”* Reflecting a more humane and compassionate
understanding of mental retardation, it recommended 1) that servicesfor theretarded
be devel oped at the community level, 2) that all retarded children be educated, and 3)
that the welfare, health and general social conditions of the disadvantaged be
improved.® Accordingly, over the next two decades Congress passed several pieces
of legidation specifically aimed at protecting the mentally retarded.

1. Rehabilitation Act of 1973. 29 U.S.C. Sec 794-unlawful to
discriminate against thementally retarded infederally funded programs.

2. Developmental Disabilities Assistance and Bill of Rights —42
U.S.C. Secs6010(1),(2) — Mentally retarded have the right to receive
‘appropriate treatment, services, and habilitation’ in a less restrictive
setting of their personal liberty.

39 Mental Retardation and Mddern Society, at p. 67.

20 |,
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3. Education of the Handicapped Act , 20 U.S.C. Sec 1412(5)(B).
Federal educational funds conditioned on States' assurances that
mentally retarded children will have an education that “to the maximum

extent appropriate,” is integrated with that of nonmentally retarded

children.*

Floridahad no similar executive call to action, and our path to recognizing the
rights of the mentally retarded and showing them greater compassion required the
threat of judicial action beforethelegid atureameliorated the abominableconditionsin
which we had imprisoned the retarded.

Intheearly 1970s, several press exposes of the conditions at the Sunlands and
dozens of lawsuits around the nation, and particularly one in Alabama brought the
plight of the retarded kept in state care to the attention of the legislature. InWyatt v.
Stickney, 344 F. Supp. 387 (M.D. Ala. 1972), Judge Frank Johnson virtually shut
down Alabama’ sinstitutionsthat purportedly cared for the mentally retarded. Inits
place, he ordered the state to implement new guidelines to protect the constitutional
rights of the retarded and insure they were trained and cared for. Two yearslater in

Florida, and in response to the Alabama opinion, the Secretary of the Department of

Health and Rehabilitative Services, and the House of Representatives, created

41 Though not the result of legislative action, the
mental ly retarded are exenpt fromtaking conpetitive exam for
federal civil service. 5 CFR Sec 213.3102(t) (1984).
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committees to study Florida s treatment of the mentally retarded. The members of
these commissions spent several days visiting and inspecting the various Sunlands,
and eachissued reportsthat year or the next that painted apicture of extensivecriminal
neglect and gross incompetence.* Briefly, and in summary form, they concluded:
1. Sunland Training Centers

a. Between 40 and 60 percent overcrowded. “In general, the Sunland
environmentsaredrab, dirty, restrictiveand archaic .... AsoneapproachesaSunland
Center, thefirst thing noticed isthefence and the guard station, sometimesreferredto
as ‘theinformation center.”” (Select Committee No. 1, p. 5).

b. Buildingsarein apoor state of repair and maintenance. In many of the
Sunlands, drainsinthemiddleof floorscollected filth “ resulting in odor emanations.”
They werealso very noisy. (Select CommitteeNo. 1, p. 5) Privacy wasamost non-
existent. “In one case, teenage girls and boys were using the same, relatively open,
toilet facility.” (Select Committee No. 1, p. 7) Sunlands are “huge, rambling

institutions,” but the residents are cramped for space.” (House Report, p. 33)

42 The House Committee on Health and Rehabilitation
Services’ Report was titled “Report of the Subcommttee on
Retardation” and will be referred to as “House Report.” The
report of the Secretary of the Departnent of Health and
Rehabilitative Services was titled “Report of the Sel ect
Committee on Retardation.” It consists of three sub-reports
and will be referred to as “Select Commttee Report No.--."
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2. Standards. No one saw a single program that would meet accreditation
standards.

a. Grosdly insufficient numbers of trained direct care staff, including
psychologists, physical, occupation, recreationa therapists, educators, and social
workers. Deficiencies have existed for years.

b. What trained personnel existed often had to do clerical or housekeeping
work. (Select committee No. 1, p. 6)

c. Fireand safety standards were so critically absent that “the physical
plants... were obviously dangerous and should be phased out immediately.” (Select
Committee No. 1, p. 7)

d. “Physical needs such as adequate diet, environment and amelioration
of physical maladies and disease must be addressed.” (House Report, p. 29)

e. “Many timesresidentsof the Sunlandswerein physical danger. (Select
CommitteeNo. 3, p. 9) Therewere*lawlesssituationswith ahigh prevalenceof injury
and accident reports.” (Select Committee No. 3, p. 9) “[T]here are few, if any,
permanent well-planned or executed programsintheingtitutionsfor dealing with these
aggressive clients.” (House Report, p. 27)

f. Patients were subjected to dehumanizing treatment that led to

deterioration. “ Some residents are misplaced”
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g. Noor very few habilitation programs existed. Staff merely watched
residents. (Select Committee No. 3, p. 10) “Residents suffer from alack of activities
-- for themost part many remain withtimeontheir hands.... [A]ny learned behaviors
aremorelikely to be extinguished than nurtured by the environmental atmosphereand
physical plant deficiencies.... [A]ny prolonged stay ... can only be detrimental to the
resident ... [T]he longer a person stays in a Sunland, the worse off they are ...”
(House Report, pp. 32-33)

h. Residents were “dumped” out of institutions, creating “ serious post
institutionalization problems.” Considerable pressure to leave the institution has
apparently been placed on parents and clients, described by one informant as
‘harassment.’” (Select Committee No. 3, p. 11.)

3. Personnd.
a. Low, essentially noncompetitive and “embarrassing,” salaries.
b.  Insufficient pre-service and in-service training
c. “The direct care staff ... still look upon their roles as primarily
custodial.” (Select Committee No. 1, p. 8) Severe shortage of direct care staff, and
thosehired weregenerally very poor quality. (Select Committee No. 3,p.7) Staffing
ratiosare soinadequate at most institutions so asto effectively precludethe possibility

of any meaningful intervention with retardation.” (House Report, p. 32) “Serious
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inter-staff conflictsand improper sexual conduct occurring openly between staff were
reported by several informants.” (Select Committee No. 3, p. 7)

d. Moraewasvery low. Highlevelsof internal tension existed. Some
staff members were described as “deadwood,” protected from being fired by the
Career Service Program (Select CommitteeNo. 2, p. 7) “Thereisanalarmingly high
staff turnover.” (Select Committee No. 3, p. 8) Absenteeism wasvery high (Select
Committee No. 3, p. 10)

e.  Staff positions had been unfilled for years. The central office created
“roadblock after roadblock to hiring new staff.”

4. Hedlth care

a  Generaly very poor. “Minimal medical care cannot be delivered.”
(Select Committee No. 1, p. 9)

b. Mortdlity rates”onthesurface, [appears] tobeunusually high.” (Select
Committee No. 1, p. 10)

5. Progress of the Division of Retardation over the past three years.

a  “TheDivision haschanged from acustodia philosophy to onewhich
emphasi zes the humanistic and basic needs as well as legal rights of the retarded.”
(Select Committee No. 2, p. 2) Y€, there is a “vast discrepancy between the

Division’ spoliciesand stated philosophy and actuality.” (Select CommitteeNo. 3, p.
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3) “[I]nreality practice sometimesobscuresany rhymeor reason found on paper and
the average ... consumer has serious problems dealing with the division.” (House
Report, p. 18)

b. “Good management practices appear to be virtually absent in the
central office.” (Select Committee No. 2, p. 2) “Changesin policy and procedure
were ... common and without explanation or apparent understanding.” (Select
Committee No. 3, p. 4)

c. Staff meetings are crisis oriented.

d. Staff does not have necessary administrative skills to manage the
Division.

e. Tota system isuncoordinated.

f.  Budgeting isineffective

g. “Personnel practices are open to serious question.”

h.  “Itisdifficult to assess the Division's use of resources’

I.  “Thereisagreat deal of confusion related to the administration and
responsibility for on-going programs.”

j.  “Communications appear to be confused or non-existent.

k. “One must seriously question whether or not a Division can be

operated on the basis of a philosophy without addressing the pragmatic problems.”
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|.  “Thereisno evidence that the Division had developed any specific
plans for addressing previous recommendations.” (Select Committee No. 2, p. 6)
m. Thelegidature had appropriated no money to implement any of the
recommended changes (Select committee No. 2, p. 7)
The legidature, thus, had good reason to be alarmed at the possibility of
litigation, particularly when the House Committee’ s report noted that the court in

Wyaitt v. Stickney had identified three“fundamental conditions,” none of which any

Florida Sunland met, necessary for adequate and effective treatment:

1. A humane psychological and physical environment.

2. Qualified staff insufficient numbersto properly conduct their disciplines; and

3. Individualize treatment plans.

Thus, when the United States Supreme Court examined the history of the
treatment of the mentally retarded, its conclusionshad deep resonancewith Florida's
history of treating the mentally defective

Even so, the Court of Appeal correctly observed that through ignorance
and prejudice the mentally retarded ‘ have been subjected to ahistory of

unfair and often grotesgue mistreatment.

City of Clerburne, Texas v. Cleburne Livings Center, 473 U.S. 432, 454 (Stevens,

Burger concurring)
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[T]he mentally retard have been subject to a‘lengthy and tragic history,
of segregation and discrimination that can only becalled grotesque.... A
regime of state-mandated segregation and degradation ... emergedthat in
its virulence and bigotry revealed, and indeed paraleled, the worst
excesses of Jm Crow. Massive custodial institutions were built to
warehouse the retarded for life; the aim was to halt reproduction of the
retarded and ‘nearly extinguish their race.” Retarded children were
categorically excluded from public schools, based onthefal se stereotype
that they were ineducable and on the purported need to protec
nonretarded children from them. State laws deemed theretarded ‘ unfit
for citizenship.

Id. at 461-62 (Marshall, dissenting).

Persons with mental disabilities have been subject to historic
mistreatment, indifference, and hostility.

Olmstead v. L.C. ex. rel Zimring, 527 U.S. 581, 605 (1999)(Kennedy concurring).
With thesereportsin hand, and costly litigationlooming, thelegidatorsconvened

in 1975 to make major changes in the way Florida treated its mentally retarded
citizens.® Initially, some thought that enacting a “Bill of Rights for the mentally
retarded” would avoid litigation similar to that in Alabama. Indeed, the Staff analysis

to a1975 House Bill creating such abill of rights expressed that hope.

4 During the previous two years a variety of select and
ad hoc subcomm ttees had studied Florida’s systemof care for
the retarded. (House Conmttee Report, p. 13) In 1974 the
| egi sl ature enacted Chapter 74-227, Laws of Florida, which
provided for a three year phase-in program of instructional
prograns for all severely and profoundly retarded chil dren.
(House Committee report, p. 49)
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A “Bill of Rights’ and all other smilar statelegidationisto provideanindication
of good intent on the part of a state to bring treatment and habilitation standards as
well as protection of human rights of retarded individualsunder the state’ scare up to

appropriate normalization standards. Thisisdonein anticipation of litigation suites

such as Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972).

Thishill approaches the most urgent problemsin the Wyatt v. Stickney case by

attempting to implement the massive reforms as urgently needed by our mentally
retarded citizens.

By an indication of the state’'s good intent as indicated in the bill it is felt that
costly suits against the state will be averted.

Thenovd Bill of Rightsthelegid ature enacted that year recognized thegrievous,
criminal conditionsthat had grown and festered, and it addressed the gross, inhuman
and inhumane conditions that it had allowed to exist since the eugenics heyday of
1920's and 30's. That it saw a need to provide a bill of rights to protect freedoms
“normal” society considered as unquestioned, inalienablerights provided adamning
admission of how much abuse had gone on in the name of the State. This “Bill of

Rights of Retarded Persons’* provided 13 rights, which were

44 That title was |ater changed to “The Bill of Rights of
Persons who are Devel opnental |y Di sabl ed.”
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8.

9.

The right to dignity, privacy and humane care;

The right to religious freedom;

The right to unrestricted communication;

The right to possession and use of personal property;
The right to education and training;

The right to medical treatment

The right to opportunities for leisure time activities,
The right to appropriate physical exercise;

The right to humane discipline;

10. Theright to freedom from noxious or painful stimuli;

11. Theright to fair and just compensation for labor;

12. Theright to freedom from physical restrain; and

13. Theright to a confidential central record.

Significantly, violators of those rights could be “liable for damages,” and those

involuntarily committed had the right to petition for awrit of habeas corpus.

Indeed, thelegidativeintent found in Section 393.13(2), Florida Statutes (1975),

acknowledged the abominable conditions the State had allowed to exist:

Further, the current system of care for retarded persons is in need of
substantial improvement in order to provetruly meaningful trestment and
habilitation.
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More than a confession of sins, the legislative intent showed that Florida had
firmly rgjected the eugenics/socia Darwinism segregation of theearly twentieth century
in favor of the more humane, compassionate “ normalization” first advocated by Dr.
Howe. To redlize that benign goal, the 1975 legidature declared that it intended to:

1. Reduce the use of large institutions, and rely on them only as alast
resort. Even if needed, “it should be in the least restrictive setting.”

2. Increase the development of community based services that realize
settings that are the least restrictive to the client.

3. Provide training and education to the retarded to help them fully
realize their potential.

4. Acknowledge and protect the rights of the retarded.
5. Provide individual treatment programs.
6. Fund the plans devel oped.

7. Provide adequate medical, social, habilitative and rehabilitative, and
educational servicesto the retarded.

8. Findly, “it is the clear, unequivocal intent of this act to guarantee
individual dignity, liberty, pursuit of happiness, and protection of thecivil
and legal rights of mentally retarded persons.”

Asmattersturned out, thelegidature provided morethan merelip service, andthe

1975 law became only a down payment to fulfilling what it had declared that year.

Since then it has strengthened the rights of the retarded and departed from the
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custodial, incarceration model that had historically characterized its institutions and
attitudesto the mentally defective. It hasdonethisby 1) seeking to have patientslive
asnormal alife as possible, while 2) providing special protectionsto themin light of
their intellectual deficiencies. Invirtually every aspect of thelaw and legidation, and
particularly in the criminal law, Florida since 1975 has sought to treat the mentally
retarded with more humanity and understanding. Such special treatment clearly
indicates that it also does not want to execute those mentally deficient people who
have committed first degree murders.

1. Normalization. Severa laws and judicial opinions promote treating the
retarded as normal as possible:

a. Unless they have been declared incompetent, the retarded can vote.
Article VI, Section 4, Florida Constitution. Merely being so disabled, even if
institutionalized, does not render one “incompetent.” Op. Att'y Gen. Fla. 074-15
(1974).

b. Similarly, for health care purposes, incompetency is not inferred from
the hospitalization, involuntary or not, of the retarded. Section 765.204, Florida
Statutes (2000 Supp.).

c. Theretarded can buy and sell land. Section 689.03, Florida Statutes

(2000 Supp.). Hassey v. Williams, 174 So. 9 (1937) (Deed of afeeble-minded person
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isvoidable only, depending on the circumstances of the sale.); Foster v. Martin, 436

So. 2d 143 (Fla. 2d DCA 1983).

d. They can make wills. Section 732.501, Florida Statutes (2000 Supp.).

e. Retarded children have the same or similar amount of timein school as
normal children. Section 402.22, Fla. Stat. (2000 Supp.).

f. For purposes of vocational rehabilitation, the retarded is considered as
a“personwho hasaseveredisability.” Section413.20, FloridaStatutes (2000 Supp.).

g. Employerscan bereimbursed for worker’ scompensation lossesincurred
by aretarded employee from a“ Special Disability Trust Fund. Section 440.49(6),
FloridaStatutes (2000 Supp.). Thelegidaturecreated thisfund recognizingthat “itis
often difficult for workers with disabilities to achieve employment or to become re-
employedfollowinganinjury, anditisthedesireof thelegidaturetofacilitatethereturn
of theseworkerstotheworkplace.” Section 440.49(1), Florida Statutes (2000 Supp.).

h. The retarded who escaped from prison, jail, or a hospital can be
extradited. Section 941.38, Florida Statutes (2000 Supp.).

I. Thementally retarded can becompetent totestify. Simmonsv. State, 683

So. 2d 1101 (Fla. 1st DCA 1996)
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2. Special protectionsfor theretarded. Whilelegidlation has consistently sought
to provide“normalization” for theretarded, Floridianshave morestrongly recognized
that they are different and deserve special protections because of their intellectual
deficiencies. Hence, far morelegislation and judicia activity hasreflected thedesire
to protect the mentally deficient.

a. Mentdlly retarded qualify for Medicaid benefits. Section 393.063, Florida
Statutes (2000 Supp.).
b. If they are covered by agroup insurance policy asachild, it can continue
after they reach the limiting age. Section 627.6615, Florida Statutes (2000 Supp.).
c. Thesameistrueif they belong to a health maintenance organization.
Section 641.31, Florida Statutes (2000 Supp.)
d. Severd statutesthat initially weredesigned to protect childrenwhen called
to testify were expanded in 1994 to include the mentally retarded.
1. Section 92.53, Florida Statutes (2000 Supp.). Videotaping of
testimony of victim or witness under age 16 or person with mental retardation
2. Section 92.54, Florida Statutes (2000 Supp.). Useof closed circuit
televisionin proceedingsinvolving victimsor witnessesunder theage of 16 or persons

with mental retardation.
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3. Section 92.55, Florida Statutes (2000 Supp.). Judicial or other
proceedings involving victim or witness under the age of 16 or person with mental
retardation; special protections.

4. Section 914.16, Florida Statutes (2000 Supp.). Child abuse and
sexual abuse of victims under age 16 or persons with mental retardation; limits on
interviews.

5. Section 914.17, Florida Statutes (2000 Supp.). Appointment of
advocate for victims or witnesses who are minors or personswith mental retardation

6. Section 918.16, Florida Statutes (2000 Supp.). Sex offenses;
testimony of person under age 16 or person with mental retardation; testimony of

victim; courtroom cleared; exceptions. Clementsv. State, 742 So. 2d 338 (Fla. 5th

DCA 1999) (compelling stateinterest in protecting younger children or any personwith
mental retardation while testifying concerning sexual offense)

e. Mentally retarded children are considered “ special needs’ children for
purposes of adoption, and adoptive parents can qualify for financial aid. Section
409.166, Florida Statutes (2000 Supp.).

f. Mentadly retarded adults are ssimilarly considered as “ disabled persons’
deserving of “adult protective services’ to protect them from abuse, neglect, and

exploitation. Sections 415.101 and 415.102, Florida Statutes (2000 Supp.).
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Most significantly, the Sunlands began to “depopulate.” Instead of huge
Institutional warehouses, the State created agraded level of homesdesignedto protect
the dignity of the individual and to educate them and train them as far asthey were
capable of doing.*

If this movement to more humane treatment has characterized the general trend
of thelaw and society nationwide and in Florida, the criminal law in Floridahas also
reflected thisrevolution. Before 1988, thelatter recognized no distinction betweenthe
mentally ill and the mentally retarded for competency purposes. Since most lawyers
and mental health professional sweremorefamiliar with and recognized mental illness
guicker than mental retardation* the mentally retarded frequently were overlooked or
mi sdiagnosed when they werelumped withthementally ill. Inthat year, thelegidature
rewrote Chapter 916 to provide amajor advantage for theretarded. First, it created
aseparate and distinct mechanism for evaluating the retarded that was different from

that used for thementally ill. Lawyers, judges, and mental health professionals, thus

4 The continuumis :1. Own hone/famly, 2. Foster home
(child); 3. Foster hone (adult), 4. G oup hone, 5.
Residential Habilitation Facility, 6. Comunity Internediate
Care Facility, 7. Cluster Facility, 8. Nursing Hone, 9.

Sunl and Centers, 10. Retarded O fender/ Def endant Program
Source: Devel opnental Services Conprehensive Plan for Services
FY 1981-85, Departnent of Health and Rehabilitative Services,
Septenber 1, 1980.

4 Ellis and Luckason, “Mentally Retarded Cri m nal
Def endants,” pp. 485-86.
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had notice that mental retardation was different from mental illness, and had itsown
distinct and different measures to be considered in evaluating a defendant’s
competence to stand trial. Although the general inquiry for the mentally ill wasthe
sameasfor theretarded, thelegidatureclearly signaled thelatter wasso much different
from thementally ill that it wanted to make sure they were protected from ignorance,
Incompetence, and misdiagnosis.

Asaresult, Sections 916.115-916.17 deal with the problems of the mentaly ill
while Sections 916.301-916.303 focus on mentally retarded defendants, asthe chart

below demonstrates

MENTAL ILLNESS MENTAL RETARDATION
916.115 --  Appointment of experts - 916.301
916.12 -- Involuntary commitment -- 916.302
916.14 Statute of limitations, double No similar restrictions
jeopardy not applicableif the for the retarded

defendant isincompetent to
stand trial because of mental

illness
916. 145 if the defendant remains incompetent
to stand trial for
fiveyearsif mentally two yearsif mentally .....

ill retarded

after being committed, the
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charges against him or her

are dismissed.
916.15-not guilty by reason of insanity no similar verdict
possible for the retarded
916.16 court retainsjurisdiction if no similar provision for
defendant is not guilty reason the mentally retarded
of insanity
916.17 Conditional release 916.304

Once in the control of the Department of Corrections, the mentally retarded
defendants still have some protections. They are, first, to be identified as such, and
wherever possible housed away from repeat or dangerousoffenders. Section 945.025,
Florida Statutes (2000 Supp.). Moreover, upon release, the department must notify
the Department of Children and Family Services, so it can offer its services to the
defendant. Section 947.175, Florida Statutes (2000 Supp.).

Thus, the mentally retarded have at least two significant advantages over the
mentaly ill: 1) thestatuteof limitationsand doublejeopardy protectionscan apply and
2) if they are incompetent for more than two years, the charges against them are
dismissed, whereasfor thementally ill, they haveto remain sofor morethanfiveyears.
When those protections are coupled with the other, beneficial changesinthecriminal

law specifically and thelaw generally, theinescapabl e conclusion emergesthat weview
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thementally retarded with alarge amount of compassion and sympathy. Suchregard
isthe best evidence of our evolving standard of decency, adecency that should now

exclude the mentally retarded from receiving a sentence of death.
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5. Florida has not executed a mentally retarded defendant
sinceit re-enacted its death penalty statute.

During the past quarter century only Floridaand five other states have executed
morethan one person, on average, each year. Of the 49 defendantsthis State has put
to death, none have been mentally retarded.*” That it has not done so during thislong
period, strongly indicatesthat itis*unusual” inthe constitutional sense meant by this
Court’ sdecisionsin Allen and Brennan. Hence, aswith 16- and 17-year-old juveniles,
thisCourt must concludethat it iscruel or unusual punishment for this Stateto execute
the mentally retarded.

Conclusion

Thus, thisCourt should declarethat Floridawill not executethementally retarded.
Itiscruel to do so becausewe are punishing those whoseintellect makesthem among
thevery least deserving of being put to death. It isunusual because nationally andin
Floridatheretarded are executed, either extraordinarily infrequently or not at all. Our

evolving standards of decency, as evidenced by Florida' s history of treating the

47 The Death Penalty Information Center’s web site clains
Florida has executed four nentally retarded defendants: Arthur
Goode, Janes Dupree Henry, Nollie Martin, and John Earl Bush.
Htt p: // www. deat hpenal tyi nfo.org/dpicnr.htm . Henry had an 1Q
greater than the cutoff of 70, and was not retarded as Florida
defines it. See, Watts v. State, 593 So. 2d 198 (Fla. 1992).
As to the other three, there is no indication in any of the
opinions of this Court in their cases that they were nentally
retarded, or even had particularly Iow I Qs.
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mentally retarded with increasing compassion, or the state and federal legidation
banning executions totally or only for the retarded, show that as a nation and a State
we no longer, if we ever did, want to end the life of a mentally defective defendant.

This Court should declare that executing the mentally retarded aviolation of the
Eighth Amendment to the United States Constitution and Article |, Section 17 of the
Florida Constitution, and remand with instructions that the trial court resentence

Thomas to life in prison without the possibility of parole.

| SSUE IV
THE COURT ERRED IN DENYING THOMAS MOTION TO
SUPPRESSHISCONFESSION BECAUSEHISMENTAL DEFECTS
ARE SO SEVERE THAT HE COULD NOT KNOWINGLY AND
INTELLIGENTLY WAIVE HIS MIRANDA*® RIGHTS, A
VIOLATION OF THE FIFTH AND FOURTEENTH AMENDMENTS.

By September 24, 1997, 10 days after the murder of Brandy Howard, the police,
including Major Jerome Worley of the Crestview Police Department, had devel oped
enough probable cause to believe that Thomas had committed that crime. They
applied for and obtained awarrant to search the house wherethe defendant lived, and

executeditat 1:30inthemorning (6 R 1123). After waking him, Worley and two other

officerstook him to aroom away from hisrelatives (6 R 1125,1177,1178-79). They

48 Mranda v. Arizona, 384 U S. 436 (1966).
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read him his Mirandarights, which they claimed he said he understood (6 R 1088).
Major Worley also said Thomaswaived hisboth hisright toremain silent and hisright
tocounsel (6 R 1096 1177). Hewasgiventheformwiththerightsand he* appear[ed]
to look at the document for aperiod of time.” (6 R 1098). The police officer knew
that Thomaswas*“slow,” but the latter gave no indication he could not read, nor that
he did not understand “the nature of the statements [that were made] to him.” (6 R
1099).

After signing thisform, hewastakento the OkaloosaCounty jail (6 R 1180). He
was readvised of hisrights“lineby line,” and he again agreed to talk with the police
(6 R1181). Heinitially denied any knowledge of themurder (6 R 1099), eventhough
on the way to the station, he had admitted knowing Brandy and had had sexual
intercoursewith her thenight beforeher death (6 R 1180). When pressed, he said that
amonth earlier, Brandy had been riding with two menwho had beaten him and stolen
his car (6 R 1101-1102). On further interrogation, he said that on the night of the
murder, he and Brandy left the Thom Thumb Store, had had sexual intercourse, had

later gotten into an argument, and he had killed her (6 R 1103-1104).%

4 Five days later, and after he had counsel appointed, he
asked to talk with the police (6 R 1184). Before the
gquestioni ng began, an Assistant Public Defender told Wrl ey
not to talk with his client, and the attorney left to nmake a
tel ephone call (6 R 1112-15). The police officer ignored him
and questi oned Thomas who gave a different version of how the
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Counsdl for Thomas subsequently filed a motion to suppress the statementsthe
defendant had given to the police. Specificaly, he alleged:
That Defendant’'s 1.Q. is so low he lacks the mental ability to
comprehend hisMirandaRights. Thiswas known or should have been
apparentto Mg or Worley, Serving thesearchwarrant inthemiddleof the
night thereby waking Defendant, isacircumstancefurther adding to the
diminished ability of Defendant to understand his rights.

(3R 584)

At the hearing on the motion, Dr. James Larson, a psychologist, testified for
Thomas. He said the defendant had an 1Q of 61, along with other deficiencies, and
that meant he was mentally retarded (6 R 1142). Besides determining that the
defendant had general intellectual and vocabulary deficits (6 R 1145), thisexpert tested
him “ specifically concerning hisunderstanding and appreciation of the constitutional
rightsasenumeratedinMiranda.” (6 R 1146). Interestingly, expertsinDr. Larson’s
field have developed such tests, “Instruments for Assessing, Understanding and
Appreciation of MirandaRights,” todojust that (6 R 1147). Inparticular, Dr. Larson
asked Thomas to define severa key words found in the Mirandarights. “Consult”

was used four times in the warning, but the defendant had no idea what that word

meant. He knew what an “ attorney” was, but could not explain “interrogation.” He

mur der had occurred (6 R 1115). The State never used that
statenent at trial, so it is not part of this issue.
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had an adequate understanding of “appoint,” but had no clue about “ entitled” or what
a“right” was (6 R 1152). More than simply being ignorant of what those crucial
words meant, Thomas lacked
theintellectual horsepower, so to speak, to tie [the meaning of right] to
such concepts as the Fifth Amendment or for it to be something that’s
not altered if the situation changes. | don’t think he has a strong sense
of entitlement about it, and | don’t think that he sees it as amost
inflexible.
(6 R 1152-53)

Dr. Larson also noted that Major Worley’ s presence only compounded Thomas
fundamental failureto understand the key words and conceptsembodied in Miranda.
Aswith most retarded persons, Thomas sought to pleasethosewho werein positions
of authority over him.® Thishad particular significanceinthiscasebecauseheviewed
Major Worley “as very powerful and potentially helpful” person. Specifically, he
believed this officer had “ helped” him avoid a prison sentence for a 1993 robbery he
had committed (6 R 1153-54,1165). Thus, the defendant’ slimited understanding of
his rights became even more impaired with Major Worley’s participation in the

guestioning (6 R 1156). In short, as this expert testified, merely because Thomas

signed therightswaiver form, he probably did not understand what he was giving up

0 Janes W Ellis and Ruth Luckason, “Mentally Retarded
Crim nal Defendants,” 53 George WAshington Law Review 414,
431.
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(6 R 1155). At best, he comprehended them “At a very elementary level.” (6 R

1168)5

| don’t think it was afull understanding. | think he probably had some
kind of understanding that was subject to situational factors, and his
conceptual ability isvery limited, and so when heformsconcepts, hecan
havethem for one moment but not maintaintheminvery sharp focusfor
an extended period of time, and those concepts he has that might be
absolute to someone of normal intelligence are really an effect of
situational factors that don’'t remain firmly in place.

(6 R 1155)

The court rejected Thomas motion, finding that while the defendant might have
had some problemsin understanding thetechnical nature of Mirandawarnings, that he

comprehended the basic principles.

Thecourt findsthat in considering thetotality of theevidenceinthis
case, the Court is confident that the defendant was properly advised of
hisMirandarightsprior to making the statementswhich werethe subject
of this motion, and he freely and voluntarily and with sufficient
understanding of his Miranda rights, gave these statements to the
investigating officers. The court further finds that there is no evidence
beforethe Court of any misleading behavior or intimidating behavior on
behalf of the police officers. The Court finds that the only obstacle to
admission of these statements, the only possible obstacle, is strictly the
defendant’s 1Q.

(6 R 1212-13)

L. Dr. Larson also rejected the possibility that Thomas
may have “faked” his answers, concluding that he was not only
highly notivated to assist as nuch as he could but al so he had
a poor understanding of how his answers would be used in a
hearing. (6 R 1169)
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The court erred in denying Thomas motion to suppress, and this Court should
findthat it misapplied the correct rule of law and abused the discretion normally given
totrial courtsin mattersof thissort becauseit had no evidentiary base on which to set

itsfindings. Rolling v. State, 695 So. 2d 278 (Fla. 1997).

When examining confessionsof thementally retarded someroutinelegal concepts
blend with special considerationsthat must be afforded them. First, asthetrial court

correctly noted, 1Q, by itself, does not predict the outcome. Fairchild v. L ockhart,

744 F. Supp. 1429, 1453 (E.D. Ark. 1989). Instead, it had tolook at thetotality of the
circumstances, of which IQ is only one factor used in determining whether Thomas
waived the constitutional rights accorded by Mirandain an intelligent and knowing

manner. Jenningsv. State, 718 So. 2d 144, 150 (Fla. 1998). Though only one aspect

of the case, 1Q isso important that courts have often required little el se beyond proof
of a defendant’s retardation to justify finding he or she never waived those rights.

T.S.D. v. State, 741 So. 2d 1142 (Fla. 3d DCA 1999)(12-year-old boy with and 1Q

of 62 and a history of psychological problems and who read at a 3rd grade level.);

Tenndl v. State, 348 So. 2d 937 (Fla. 2d DCA .1977)(14-year-old defendant had bel ow

averageintelligence, had afirst-gradereading level, and had difficulty understanding

normal speech); Henry v. Dees, 658 F. 2d 406 (5th Cir. 1981)(1Q between 65 and 69;

sixth grade level of education); Cooper v. Griffin, 455 F.2d 1142 (5th Cir.
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1972)(defendantswith | Qs between 61 and 67; low functioning); Statev. Flower, 539

A.2d 1284 (N.J. Super. Ct. Law Div. 1987)(1Q lessthan 70; mental age equivaency
of seven to twelve-year-old child). Thus, the court correctly focussed on the
defendant’ s1Q as the dominant factor in this case, but it erred in looking no further.
In short, rather than applying the correct rule of law by examining the totality of the
circumstancesit simply focussed on the defendant’ s1Q as determinative of Thomas
motion and denied it. Had it done that inquiry, the defendant’s extraordinary
intellectual deficit would have stood out even more sharply when placed amid the
abundant other evidence that he could not and did not understand his rights.

As discussed in the previous issue, the mentaly retarded, by virtue of their
extremely low intellectual capacity, present unique problemsto the criminal justice
system. The difficulties become especially acute when the judicia inquiry focusses
on whether a defendant has validly waived the rights guaranteed under the United
States and Florida Constitutions and given meaning by the so-called Mirandarights.
That is, the fundamental inquiry required focusses on whether a defendant has
“knowingly andintelligently” waived hisrightsafter beinginformed of them. T.S.D.,
cited above. These particular requirements, of a knowing and intelligent waiver,
specifically implicate the defendant’ s intelligence. Hence, if the defendant has any

mental defects, such as mental retardation, drunkenness, or ignorance of the English
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language, courtsmust closely scrutinize the circumstances under which he allegedly

waived thoserights. Peoplev. Williams, 465 N.E. 2d 327, 329-30 (N.Y. 1984). For

example, giving the Mirandawarnings in English to a native Russian who had just
gotten off theboat from themother land would certainly beunintelligibleand unfair to
him or her. Similarly, giving the warnings to a mentally retarded person using the
sophisticated terms found in the typical warning such asthe one Mgor Worley read
to Thomas would be asincomprehensible asif he had spokenin Russian. 1d. Thus,
knowing andintelligent means, onapractical level, the defendant understood not only
the words that were spoken but the concepts those words conveyed. “[T]o waive
rightsintelligently and knowingly, one must at |east understand basically what those

rightsencompassand minimally what their waiver will entail.” Peoplev. Bernasco, 562

N.E. 2d 958, 964 (111. 1990).

Now, Thomasis not saying the mentally retarded, by virtue of that intellectual
deficiency aone, cannot invariably waivetheir rights, becausethey can. Richardson
v. State, 604 So. 2d 1107 (Fla. 1992). But, also with that impairment firmly in mind
and with the specia problems it presents to the police and the law, courts need to
closely examine the circumstances under which the defendant waived his rights.
Factors, which might be of dlight significancewith adefendant of averageintelligence,

such asalack of sleep at the time of questioning, have heightened significance when
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thedefendant hasavery low intelligence. See, Commonwealth v. Jones, 328 A. 2d 828

(Pa. 1974).

From the totality of the circumstancesin this cases Thomas' ignorance of what
severa crucial words in the Miranda warning meant must stand out as the key,
dominant fact. Hehad noideawhat “ consult,” “interrogation,” “entitled,” and “right”
meant, wordsthat were repeated throughout the warning, and which wereintegral to
understandingitsmeaning (6 R 1152). Assignificant, if not morefundamental, hehad
a “limited conceptua ability,” or as Dr. Larson said, he lacked the “intellectua
horsepower” to understand that the Fifth Amendment rights were his, which he, and
not the police or the court, controlled (6 R 1152-53). Thus, the court had absolutely
no evidentiary basis to conclude that he “comprehended the basic principles’ of
Miranda (6 R 1212-13).*> Thomas simply never understood the words detective

Worley read to him, as the totality of the other evidence clearly showed.>

52 Months after confessing and after having had nunerous
meetings with his |awers, Thomas had becones nore educated
about the Mranda issue, but he still had only a “very
el enentary | evel” of understanding the concepts invol ved.

“But when the situation changes, he doesn’t really maintain it
very well in place under the heat of pressure or passion.” (6
R 1168)

58 The State, of course, could have sought to have experts
of its choosing exam ne the defendant, but for whatever
reasons it never did so. Cf, Dlbeck v. State, 643 So. 2d
1027 (Fla. 1994).
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Other aspects of the totality of these circumstances support that conclusion.
Specificaly, the police knew that he was “slow” and he had apoor understanding of
English (6 R 1192), but they never took any special precautions to compensate for
those deficits. To the contrary, Worley went too fast and Thomas “didn’t really
understand it.” (6 R 1163).>* Dr. Larson himself confirmed he had go slow with the
defendant when he examined him. “[1]ndeed, | did find | had to go very slowly with
him to elicit these things.” (6 R 1163)

The State presented no evidence that when the police read him the rights, they
read them slowly, paused after each right to ask if he understood them, used simpler

words, or gave more careful explanations. See, People v. King, 234 A. 2d 923, 924

(N.Y. 4th Dept. 1996). Of course, Major Worley went over therights“line by line”’
at the police station, but the record remains silent about whether he proceeded slowly
and worked through each right, making surethe defendant understood them. Statev.
Thomas, 461 So. 2d 1253 (La. Ct. App. 1984)(6 R 1181). Even giving Thomasthe
rights form and asking him to read it was deceptive. He is functionaly illiterate,
reading on a second or third grade level (17 R 1049, 1061), and to understand the

Mirandarightshehadto haveat |east asix-gradereading ability. T.S.D., cited above.

4 He al so said the he was still high fromthe marijuana
he had snoked that evening (6 R 1164).
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For all this record shows, the police treated this defendant, whom they knew was
slow, the same as any normal person and zipped through Miranda so they could get
onto more important matters (6 R 1163).

Thepolicea so knew Thomas had been asleep when they entered hishouse, and
adding to the disorientation that normally arises when someoneiswoken up early in
themorning, they immediately separated him from hisfamily beforereading him his

rights(6 R 1088). Statev. Carpenter, 633 A. 2d 1005, 1009 (N.J. Sup. Ct. App. Div.

1993). Instead of the reassuring presence of relatives, three officers were in the
bedroom with him as Magjor Worley informed him of the requirements of Miranda.

Of course, Thomas had apparently been arrested on a robbery charge about 4
yearsearlier, and significantly Mg or Worley had, from the defendant’ s perspective,
played asignificant rolein keeping him from going to prison (6 R 1165). Normally,
prior experience with law enforcement works in favor of finding a knowing and
intelligent waiver of rights, but for theretarded generally, and for Thomas specificaly,
it had a different, more complicated effect (6 R 1159). That is, he was very scared
and frightened by the early morning arrest and allegationsagainst him (6 R 1164). At
once he had a crisis more acute and subtle because of hisretardation. More so than
persons of normal intellect, the mentally retarded expect the world to be a safer and

more honest place. People v. Higgins, 607 N.E. 2d 337, 342 (l1l. App. 5th 1993). It
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was now decidedly not so except for Major Worley in whom he believed he had a
refuge and an ally (6 R 1165). More than simply seeing him as a friend, Thomas,
because of his mental retardation, had an innate desire to please thisauthority figure
(6 R 1164).%

Heperceived him[Worley] asvery powerful.... Hisexperience had been

beforewhen he cooperated, Mr. Worley had assisted him, and hedidn’t

end up going to prison like he had anticipated he could. So he perceive

that it wasin his best interest to cooperate with him again.
(6 R 1165)

Thus, whether he understood therights Mg or Worley read to him or not, and the
uncontroverted evidence shows he never did, Thomas said he did to remain in the
good graces of this police officer.

The totality of the circumstances in this case, therefore, forces the inevitable
conclusion that the trial court ssmply had no evidentiary basis on which to rest its
amazing finding that Thomas “ comprehended the basic principles’ of Miranda, and
had “sufficient understanding” of them to knowingly and intelligently waive those
rights. Moresubtly, it shifted the burden of proof from the Stateto the defense. That

is, it faulted Dr. Larson and thedefensefor never saying “ that the defendant lacked the

mental capacity to knowingly and intelligently understand hisMirandarights.” (6 R

 Ellis and Luckason, “Mentally Retarded Defendants,” p.
431.
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1213). Blackstock v. Tennessee, 19 SW. 3d 200, 209 (Tenn. 2000) (“[T]his

effectively reversed the proper standard, which requiresashowing that Blackstock had
ameaningful awarenessof hisMirandarights, aswell asthe consequences of waiving
hisrights.”).

This Court should do the same, and find the trial court abused the discretion
normally afforded courtsin mattersof thissort and reversethejudgment and sentence
entered against Thomas and remand for anew trial. It should aso find that thetria
court abused the discretion given them in matters of this type because there smply
was no evidence to support its conclusion that Thomas knowingly and intelligently

waived his Mirandarights.

ISSUE V
THE COURT ERRED IN REFUSING TO GIVE ANY WEIGHT TO
THE LEGITIMATE AND UNCONTROVERTED MITIGATION
THOMAS PRESENTED, IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION.
In its sentencing order, the court noted that Thomas had “requested the Court to
consider thefollowing mitigating factors.” (11 R 2170). Of the 12 factors presented,

it found two as mitigating, but gave them no weight:
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4. The Defendant, despite being mentally retarded and in special
education classes, obtained a special certificate or diploma of
graduation.® Defendant’ s school recordsalso confirm that he had good
attendance with no disciplinary problems. The Court finds that these
allegationshave been proven by theevidencebut areentitled tonoweight
as amitigating factor.

5. The Defendant was a good worker and employed as an
automobile detailer. The Court finds this fact to be established by the
evidence but of no weight as an mitigating factor.

Thomas' argument onthispointissimple: Whileunder thisCourt’ srecent ruling

in Treasev. State, 25 Fla. L. Weekly S622 (Fla. October 11, 2000), the court could

give this mitigation no weight, before it could do so, it had to explain why it did so.
Specificaly, trial courtsand thisCourt have recogni zed the mitigating val ue of thetwo

factors Thomas offered and the trial court accepted. Beasley v. State, 25 Fla. L.

Weekly S915 (Fla. Oct. 26, 2000); Lowev. State, 650 So. 2d 969, 971 (Fla. 1995);

Turner v. Dugger, 614 So. 2d 1075, 1078 (Fla. 1993). Thus, the trial court should

have explained why this acknowledged and weighty mitigation had no value in this
case.

In Campbell v. State, 571 So. 2d 415 (Fla. 1990), this Court held that a trial

court could not find amitigating factor but giveit no weight. “[A] mitigating factor

once found cannot be dismissed as having no weight.” 1d. At 420. In Trease, this

56 Actually it was a certificate of attendance (17 R
1052).
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Court made a limited retreat from that holding, deciding that the sentencer may
determineinthe particular case at hand that it [the mitigation] isentitled to no weight
for additional reasons or circumstances unique to that case.”

Thus, while the trial court can give no weight to a particular mitigator, it must
explain why it has done so. It cannot simply declare by fiat that it gets no weight.
Instead, it should as this Court did in Trease when it explained why drug addiction,
normally a mitigating factor of some weight, might get none. “For example, while
being a drug addict may be considered a mitigating circumstance, .... that the
defendant was a drug addict twenty years before the crime for which he or she was
convicted may be sufficient reason to entitle the factor to noweight.” Id. Trease, in
short, does not make the sentencer’s job easier by allowing it to arbitrarily discard
mitigating factors. It recognizes, instead, the common experience notion that
occasionally some mitigation may have such an attenuated value as to merit no
consideration in mitigating adeath sentence. ThisCourt’ sprior rulingsin casessuch

as Mann v. State, 420 So. 2d 578, 581 (Fla. 1982), and the Eighth Amendment’s

particular concern that death sentences be imposed only on the most deserving of

defendantsrequiresthisexplanation. Cf., Zantv. Stephens, 456 U.S. 410 (1982). In

Mann, this Court said, “The trial judge's findings in regard to the death sentence
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should be of unmistakable clarity so that we can properly review them and not
speculate as to what he found.”

In this case, the evidence of Thomas school attendance and work record had
genuine mitigating value and should have been given some weight asthe cases cited
above acknowledge. In spite of his severe intellectual capabilities, he was avalued
employee, and he had persevered long enough at school to get a “certificate of
attendance.” (17 R 1052)

Such evidence tended to lesson the significance of the aggravators. He
committed arobbery in 1994, which the lower court used to justify imposing adeath
sentence. That aggravator had relevance because aperson’ s history of violent crime
indicates*“thedefendant islikely to prove dangerousto life on somefuture occasion.”

Section 201.6, American Law Institute, Model Penal Code,1980. Law v. State, 639

So. 2d 1102, 1103-1104 (Fla. 5th DCA 1994)(A defendant’ s past record “establish
clearly” hisfuture dangerousness). That Thomas regularly and peaceably attended
school and had agood work record mitigated the significance or weight the sentencer
gavethat aggravator. |t described apersonwholacked adeep, fundamental criminal
nature (17 R 1063). Thomas, in short, was neither a sociopath, nor did he have an

antisocial personality disorder (17 R 1064), which istypical of those on death row.
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Thisacknowledged mitigation did not occur 20 yearsago, and the State presented
no evidencethat the significance of thisevidence somehow had attenuated to the point
of having no, rather than little, mitigating value. Thus, while the court under Trease
could arguably have given the mitigation no weight, there was no evidence why it
should have done so inthisparticular case. To the contrary, several reasons exist for
the trial court to have considered Thomas' school and work records as significant
indicators of abasically peaceable nature.

Thetrial court smply erred in providing no reason for why it gave no weight to
thelegitimate mitigation thedefendant offered and it found. ThisCourt shouldreverse

the defendant’ s sentence of life and remand for resentencing.

ISSUE VI

THE COURT ERRED IN REFUSING TO FIND THAT THOMAS
CAPACITY TO APPRECIATE THE CRIMINALITY OF HS
CONDUCT OR TO CONFORM HIS CONDUCT TO THE
REQUIREMENTS OF THE LAW WAS SUBSTANTIALLY
IMPAIRED, A VIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTSTO THE UNTIED STATES CONSTITUTION.

The court’ s sentencing order considered, but rejected, the statutory mitigating

factor, that at the time of the murder Thomas' s capacity to appreciate the criminality
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of his conduct or to conform his conduct to the requirements of the law was
substantially impaired.

The Court finds that the overall testimony offered by the defense
consisted of thetestimony of Dr. James Larson and therecitation of Dr.
Oas sopinionthat the Defendant suffered frommild retardation and was
tested as having an 1Q score of 61. Dr. Larson testified that this I1Q
rating, combined with the Defendant’ sal cohol consumption the night of
the murder, as described by the Defendant, would have interfered with
the Defendant’ s capacity to conform hisbehavior to the requirements of
thelaw. However, on cross examination, Dr. Larson aso testified that
the Defendant, on the night in question, was able to appreciate the
criminality of his conduct and that his ability to conform his conduct to
the requirement of law was not substantially impaired. The Court finds
that the Defendant’ sborderlineretardation doesnot risetothelevel tobe
considered by this Court as a statutory mitigator asthe testimony of Dr.
L arson, when considered with the entire facts and evidencein this case
tend to demonstrate there was no substantial impairment of the
Defendant’ s ability to appreciate the criminality of his conduct. This
statutory mitigator has not been established and will not be considered
by the Court. However, the Defendant’s intellectual capacity shall be
considered as a non-statutory mitigator and shall be discussed below.

(11 R 2169) The court abused itsdiscretion when it rejected this statutory mitigator.
It simply failed to consider or overlooked Dr. Larson’s testimony on re-direct

examination inwhich heclearly said it applied (17 R 1096). Brownv. State, 721 So.

2d 274 (Fla. 1998); said differently, no competent, substantial evidence existed to

support regjecting this mitigating factor. Arbelaez v. State, 626 So. 2d 169 (Fla

1993).
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As to the “substantial impairment” mental mitigator, Dr. Larson, on direct
examination said.

Q. Another statutory mitigating circumstance is the capacity of the
defendant to appreciate the criminality of his conduct or to conform his
conduct to requirements of law was substantially impaired. Did you
make a determination based on all your observations?

A. | did.

Q Andwhat was that determination?

A | think it wasimpaired.

Q And explain to the members of the jury why.

A | think hehad theability to understand the criminality of hisconduct,
but at thetimel think hisability to conform hisbehavior wasimpairedto
some degree.

Q And for what reasons did you make that finding?

A A number of factors, actually. One, again, the disorganized
crimescene. Another isthelow intellectual functioning and he's

in the mild range of retardation, and also if we assume substance

abuse which would be consistent with his history, which was
consistent with hisreport, | think that would further impair him at
thetime. Peoplewho are on substancesarefrequently much more
impulsive and are more inclined to be aggressive.

(17 R 1068). On cross-examination, the prosecutor tried to get him to qualify his
response, but he ultimately reaffirmed his conclusion that this statutory mitigator
applied.

Q. Concerning his capacity to appreciate the criminality of his conduct

or to conform his conduct to the requirements of law and whether that

was substantially impaired, that’ sthe statutory mitigator, Dr. Larson, it’s

your opinion that Demetris Thomas has no problem in appreciating the

criminality of his conduct, correct?
A. That’s correct.
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Q That appreciation of the criminality of his conduct is not
substantially impaired either today or at the time he committed these
crimes, correct?

A  That’smy opinion.

Q Okay. And so when you gave the opinion that you believe -- and
| believe your words when Mr. Wells asked you if he fit that statutory
mitigator, you said | think it wasimpaired. Whenyou said | think it was
impaired, you were talking about it being his ability to conform his
conduct to the requirements of law?

A  That's correct.

Q And your answer was, | think it was impaired, but the statutory
mitigator requiressubstantial impairment. Wasit substantially impaired
in your opinion?

A | think it was.

Q Andthat wastheresult of hislack of intellect and substance abuse?
A Yes

(17 R 1086) On re-direct examination, Dr. Larson reiterated his conclusion that
Thomas' capacity to appreciate the criminality of his conduct or to conform his
conduct to the requirements of the law was substantially impaired.

Q And in your opinion does Demetris Thomas fit under those two
statutory criteriathat wediscussed, first that he suffered from an extreme
emotional disturbance on the night of September 13, 1997, or the early
morning hours?

A  Yes

Q And secondly, that his capacity to conform his behavior to the
requisite of law would have been substantially impaired?

A Yes

Q Andthat isbased upon hislack of any prior violent history that you
could find through your observations?

A That'sone of the factors.

Q And aso because of his substance abuse problems?

A Yes
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(17 R 1096)

Thus, Dr. Larson repeatedly said that statutory mental mitigator applied, and the
trial court ssmply waswrong in concluding he had testified otherwise. Of course, had
the State presented evidence conflicting with thisexpert’ sconclusion, Thomaswould
have no legal reason to argue the trial court abused its discretion in rejecting his

witness' opinion. Walker v. State, 707 So. 2d 300 (Fla. 1998). It never did so,

however, and the court had no basis on which to rest it finding that the substantial
impairment mitigator did not apply in this case.

Of course, thetrial court also said that the “facts and evidence in this case tend
to demonstratethat therewasno substantial impairment,” but it never said what those
factsand evidencewere. So, this Court cannot say beyond all reasonabl e doubts that
the trial court would have inevitably had rejected finding this mitigator even if it
considered Dr. Larson’s testimony was contrary to what it said it was. State v.
DiGuillio, 491 So. 2d 1129 (Fla. 1986). ThisCourt should, therefore, reversethetrial

court’ s sentencing order and remand for resentencing.

ISSUE VII

A DEATH SENTENCE IS PROPORTIONALLY UNWARRANTED
IN THIS CASE.
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Under this Court’ s proportionality review obligation, Thomas does not deserve
adeath sentence. Althoughthetrial court found four aggravating factorsnone of them
haveaparticularly compelling quality. Ontheother hand, hefound several mitigators,
including the statutory mental mitigation that at the time of murder he was under the
influence of an extreme emotional disturbance. He aso found that the defendant
suffered from mental retardation, and the homicide was “a situation heat of the
moment type murder.” (11 R 2171). He gave those mitigators great, significant or
substantial weight (11 R 2169-71). Thus, considering the poor quality of the
aggravators and the strong nature of the mitigation, this Court can only conclude that
this caseisnot one of the most aggravated and |east mitigated, so adeath sentenceis
unwarranted.

This Court, to fulfill its constitutional obligations under Florida's “Cruel or
Unusual” provision found in Article |, Section 17 of the state constitution, conducts
a proportionality review of the capital punishment cases that come beforeit. See

Tillmanv. State, 591 So. 2d 167, 169 (Fla. 1991); Statev. Dixon, 283 So.2d 1, 7 (Fla.

1973); Terry v. State, 668 So. 2d 954, 965 (Fla. 1996). Proportionality review looks

at the quality of the aggravating factors, not the quantity, and compares the case at

hand with others that have similar facts. It does this type of anaysis to “foster a
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uniformity in death-penalty law.” Urbin v. State, 714 So. 2d 411, 415 (Fla. 1998);

Williams v. State, 707 So. 2d 683, 687 (Fla. 1998).

In Almeidav. State, 748 So. 2d 922, 933 (Fla. 1999), this Court laid out thetwo

pronged analytical framework. “We compare the case under review to others to
determineif thecrimefallswithinthe category of both (1)themost aggravated, and (2)
the least mitigated.” (Emphasisin opinion.) Significantly, as the Almeida opinion
Indicates, the aggravation must beamong the most severethisCourt hasseen, and the
mitigation must rank among the most trivial. If the case haspoor quality aggravation
and strong mitigation then the defendant’ s death sentence cannot stand. That isthe
easy case. Likewise, however, if it has several strong aggravating factors but the
mitigationislikewisevery strong, or at least not weak, thenthisCourt, under the strict

Almeidacriteria, must reversethe death sentence. Fitzpatrick v. State, 527 So. 2d 809

(Fla. 1988).

A. Thequality of the aggravating factors.

Although the court found four aggravating factors (under sentence of
Imprisonment, prior conviction for robbery, murder committed during the course of
a kidnaping, and especially heinous, atrocious, or cruel), none of them have any
particularly compelling quality. Curiously, the court never assigned any weight tothe
aggravators athoughit did sowiththemitigators. With such acritical detail missing,
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this Court can either give them whatever weight it believesthey deserve, Clemonsv.
Mississippi, 494 U.S. 738 (1990), or it can remand the case to clarify the matter.

Mann v. State, 420 So. 2d 758 (Fla. 1982). In either event, they have such poor

guality and the mitigation is so strong asto rank this case among theleast aggravated
and most mitigated.

a. Under sentence of imprisonment. At thetime of themurder, Thomaswas
on probation for a 1993 robbery (17 R 1029). He was not in prison, nor was he on
parole or community control, all more significant forms of restraint than probation.
Moreover, he was doing well, and his probation officer said the only problem the
defendant had “was paying monies on amonthly basis, but most everybody has that
problem.” (17 R 1033).

Significantly, the framers of the American Law Institute's Model Penal Code,
from which Florida patterned its death penalty statute, justified the under sentence of
imprisonment aggravating factor because it served the limited function of deterring
persons in prison from killing other inmates or guards.

Paragraph (a) recognizesthe need for aspecial deterrent to homicide by
convictsunder sentence of imprisonment. Especially wherethe prisoner

has no immediate prosect of release in any event, the threat of further
imprisonment asthe penalty for murder may well seeminconsequential .
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Section 210.6, Model Penal Code. Significantly, neither theframersof themodel code

nor the legislature that adopted it included probation within the “under sentence of
imprisonment” aggravator, and this Court refused to find it in the language of the

statute. Trotter v. State, 576 So. 2d 691 (Fla. 1990); Petit v. State, 591 So. 2d 618

(Fla. 1992). In 1996, thelegidature specifically overruled Trotter, and included felony
probation within this aggravator although doing so conflicts with the underlying
rationale for the aggravator.

Hence, while this aggravator technically applies it has much less compelling
quality. Thomas had successfully stayed on the streets for years under the mildest
form of restraint recognized by the law. The threat of imprisonment had proved a
more significant deterrent than the possibility of death.

b.  The prior robbery conviction. Thomas was on probation for a 1993
robbery of a convenience store. Asrelated by the clerk he had robbed
| was in the back stocking the cooler and an individual came into the
back section and called me out, and when | got out there he poked me
inthe chest and said, thisisarobbery, you’ re being robbed, don’t come
out front. If you come out front I’m going to kill you.”
(17 R 1035-36).

That was it. The clerk “just stood where | was standing.” There was no

abduction or beating. Thomasmerely rummaged through the cash register, took some
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money, and fled. Eventually he was caught and the money recovered (17 R 1042).
Thiswas such amild forced theft that it isunderstandabl e why the court punished the
defendant with only probation. Normally, one would have expected that because
Thomas had committed asecond degreefelony (17 R 1030-31), the court would have
required heserveat |east timein prison or on community control. That it “ sentenced”
him to probation, and he had donewell onit (17 R 1032), atteststo the mild nature of
this aggravator.

c.  Committed during thecourseof akidnaping. Asarguedinlissuell, the
State presented insufficient evidence that Thomas forcefully abducted Brandy
Howard. The store clerk who witnessed her get into the car never thought Thomas
kidnapped her, and that Ms. Howard smiled at her asthey |eft only further allayed any
concern she might have had. Like the robbery he had committed in 1993, this
kidnaping, if such it was, was only barely so.

d. Undoubtedly, this was a heinous beating death. Yet, this Court has
recognized that the especially heinous, atrocious, or cruel aggravator hasadiminished
guality when the defendants’ mental or emotiona problems prevent them from

“enjoying” what they are doing. Mann v. State, 420 So. 2d 578, 581 (Fla. 1982)

(“Thereisfrequently asignificant connection between thegrossnessof ahomicideand

the perpetrator’ s mental condition.”)
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In Huckaby v. State, 343 So. 2d 29, 33-34 (Fla. 1977), Huckaby was sentenced

to death for sexually battering his children. This Court agreed that his crimes were
especially heinous, atrocious, or cruel, but that aggravator had littlesignificanceinlight
of thetwo statutory mitigators present, and “ causal rel ationship between themitigating
and aggravating circumstances. Theheinousand atrociousmanner inwhichthiscrime
was perpetrated, and the harm to which the members of Huckaby’s family were
exposed, were the direct consequence of his mental illness, so far as the record

reveals.” 1d. at 34. Accord, Porter v. State, 544 So. 2d 1060 (Fla. 1990).

In this case, when Thomas murdered Howard, he was mentally retarded and
extremely emotionally disturbed. Asdiscussed in Issuelll, this meant his normally
low impulse control (because of hisretardation) was even lessin check. Hence, the
murder, as the court found, was the product of an easily frenzied mind that had
quickly become frazzled (11 R 2171). Nothing exhibited any desire by Thomas to
intentionally torture Howard. No evidence showed he enjoyed her suffering. If this
murder was especially heinous, atrocious, or cruel, its quality, like the other
aggravators, is muted.

B. The quality of the mitigation.

Ontheother hand, Thomas mitigation, particularly hismental retardation, defines
not only this defendant, but it permeated everything hedid. Thetrial court correctly
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gave it “significant weight.” Moreover, when it also found that “the murder was a
situational heat of the moment type murder,” (11 R 2171) it signaled that thiswas not
one of those most aggravated/least mitigated homicides.

The law reduces the killing of a person in the heat of passion from

murder to mans aughter out of recognition of thefrailty of human nature,

of the temporary suspension or overthrow of the reason or judgment of

the defendant by the sudden access of passion and because in such case

there is an absence of malice.
Paz v. State, 25 Fla. L. Weekly D 824 (Fla. 3d DCA March 29, 2000). In thiscase,
the extreme emotional disturbance Thomas suffered, the “ situation heat of passion,”
and hismental retardation become powerful mitigation that defined, far better thanthe
aggravation, Thomas and thismurder. Hence, thisisone of theleast aggravated and
most mitigated homicides this Court has considered.

C. Compared to other cases.

Thiscourt hasaffirmed casesinvolving defendantswith low intelligence, and even

those who have been mentally retarded. Wattsv. State, 593 So. 2d 198 (Fla. 1992);

Kightv. State, 512 So. 2d 922 (Fla. 1987). It has, on the other hand, reversed death

sentencesof mentally retarded defendantswho have committed frenzied murders, such
asthe onein thiscase. The distinguishing characteristic seemsto be the fortuity or

lack of planning involved.
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In Kight, the defendant and another person kidnapped and killed a cab driver.
Kight, thoughretarded, wasthe*“ brains’ of the operation, showing more cunning than
would normally be associated with amentally defective person. For that reason, his

low 1Q posed no barrier to execution. Similarly, in Hayesv. State, 581 So. 2d 121

(Fla. 1991), Hayes and two other robbed and killed a cab driver for money so they
could buy more drugs. This Court affirmed his death sentence despite his low
intelligence becausethe murder was col d bl ooded and hewasthe more cul pabl e of the
trio.

On the other hand, this court has reversed death sentences of the mentally

retarded wherethe murderers have al so been young aswell asdumb. Curtisv. State,

685 So. 2d 1234 (Fla. 1996) (vacating death sentencefor shooting death of storeclerk
wheremultipleaggravators-- including attempted murder of second storeclerk —were

weighed against substantial mitigationincluding remorseand youth); Morganv. State,

639 So. 2d 6 (Fla 1994) (vacating death sentence for bludgeoning death of
homeowner where multiple aggravators were weighed against copious mitigation

including brain damage and youth); Livingston v. State, 565 So. 2d 1288 (Fla.

1988)(vacating death sentence for shooting death of store clerk where multiple
aggravatorswerewei ghed agai nst substantial mitigation including abusive childhood,

diminishedintellectual functioning, and youth). Seeaso Knowlesv. State, 632 So. 2d
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62 (Fla. 1993)(vacating death sentence for shooting deaths of defendant'sfather and
neighborhood child where one aggravator waswei ghed against substantial mitigation
including brain damage and impaired capacity).

Thomaswas 25 yearsold at thetimehekilled Brandy Howard, whichisnot much
older than the teenage defendants in some of the cases just cited. Asistypical of
youthful defendants, Thomas committed hiscrimesimpulsively. By sheer bad luck,
he happened to drive by a convenience store at 3 a.m. after spending the night with
friends drinking and smoking marijuana and playing cards (14 R 442,447; 15 R
726,732; 17 R 1087). He saw Brandy Howard talking on the telephone. He later
killed her in the heat of passion asthe court found, using aclumsy, fortuitously found
murder weapon. He had no sophisticated or smple plantokill. It ssmply happened,
and this homicide exhibits the naivete characteristic of the retarded generally and
Thomas specifically.

Thus, Thomas' age haslittlesignificance. Asdiscussedinlssuelll,thementally
retarded take an extraordinarily long time to learn, and in some matters, they will
forever remainignorant. They may havethebody of an adult, but their mindsforever
remain in childhood or worse. They ssimply never mature intellectually. Thus, the
cases Thomascited aresimilar to his, and they uniformly declarethat adeath sentence

isproportionately unwarranted inthiscase. ThisCourt should, therefore, reversethe
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trial court’ s sentence of death and remand with instructionsthat it sentence Demetris
O'Marr Thomasto life in prison without the possibility of ever being paroled.

CONCLUSION

Based ontheargumentspresented here, the Appellant, DemetrisO’ Marr Thomas,
respectfully asks this honorable Court for the following relief: (1) Reversethetria
court’ sjudgment and sentenceand remand for anew trial; (2) Reversethetrial court’s
sentence of death and remand for imposition of alife sentence without the possibility
of parole; or (3) Reverse the trial court’s sentence of death and remand for a new
sentencing hearing.
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