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REPLY TO ARGUMENT

Rodriguez argues that the Third District was correct that absent "reasonable
proof" obtained within 30 days of receipt of invoices for medical services, an insurer
Is precluded from contesting the reasonabl eness or necessity of those medical charges.
Rodriguez asserts that such "reasonable proof,” aterm which is otherwise undefined
by the statute, must be areport of amedical expert asset forthin 8 627.736(7)(a). This
argument is not derived from any analysis of the statutory language. Rather, itisbased
on asuggestion that such an interpretation is what the legisature meant, even if that is
not what it actually said. UAIC submits, however, that this interpretation is contrary
to legidative intent and should be overruled in favor of the decisions of the Fourth and
Fifth District that more closely follow the legidative language.

Based upon the plain meaning of the legidative language, an insurer is subject
to the statutory penalties of interest and, if applicable, attorney's feesin the event that
it isdoes not have reasonabl e proof, within 30 days after amedical bill isreceived, that
itisnot liable for the payment.* No other consequences appear to arise from the plain

language of the statute. The statute is intended to provide payment of reasonable and

1 Inaddition, if the Department of Insurance determines that the failure to pay on
atimely basisis unwarranted and otherwise constitutes a general business practice, it
can deem such conduct to be aviolation of the Insurance Code. Furthermore, section
626.95451(i) provides for certain unfair claims settlement practices, which include
falluretotimely investigate or otherwise pay claims. Under § 624.155, theseviolations
might give rise to acivil action, aswell, if it constitutes a general business practice.
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necessary medica bills related to or otherwise arising from the ownership,
maintenance, or use of a motor vehicle, not all medical bills regardiess of amount.?
Benefits are "overdue' if not paid within 30 days, but "any payment shall not be
deemed overdue" if the insurer had reasonable proof that it is not responsible for
payment. If not deemed overdue, the foregoing potential sanctions do not apply. Such
an interpretation of the statute promotes rather than frustrates, the goals of the
legidation by imposing interest and other penalties as an incentive to make prompt
payments of reasonable and necessary charges.

The phrase "reasonable proof” is undefined and, therefore, is a fact-dependent
determination in each particular case. The Legidature did not require that the only
proof that would be reasonable is amedical expert report under § 627.736(7)(a), Fla.

Stat. (1997), adthough it certainly could have done so. Rather, the provisions of

2 Inalawsuit seeking Pl P benefits, numerous courtshave held that the plaintiff has
the burden to show that the charges are reasonabl e, necessary, and related to acovered
accident. See, e.g. Derius v. Allstate Indemnity Co., 723 So. 2d 271, 272 (Fla. 4th
DCA 1998) ("Under this statute, aninsurer isnot liable for any medical expenseto the
extent that it is not a reasonable charge for a particular service or if the service is not
necessary. In alawsuit seeking benefits under the statute, both reasonableness and
necessity are essential elementsof aplaintiff'scase. Thereisnothinginthe PIP statute
suggesting a legidative intent to ater the normal dynamics of alawsuit by placing the
burden on the defendant in a PIP case to prove that a proposed charge was
unreasonable or that agiven service was not necessary.” Id. at 272. Whether acharge
IS reasonable or necessary is afact question for the jury. 1d. at 274, citing Donovan
v. Sate Farm Mut. Auto. Inc. Co., 560 So. 2d 330, 331 (Fla. 4th DCA 1990); Farmer
v. Protective Cas. Ins. Co., 530 So. 2d 356 (Fla. 2d DCA 1988); Banyasv. American
Mut. Fire Ins. Co., 359 So. 2d 506, 507 (Fla. 1st DCA 1978)).
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subsection (7)(a) only applies in those circumstances where future medical payments
are withdrawn. See Nationwide Mut. Fire Ins. Co. v. Southeast Diagnostics, Inc., 25
Fla. L. Weekly D316 (Fla. 4th DCA, February 2, 2000). In addition to an expert
report, an insurer could request an IME, discover additional information, review
standardized payment schedules, or obtain peer review to support a conclusion that
further medical paymentswould not be appropriate. If thedecision of the Third District
Is upheld, these other methods to adequately investigate a claim and ensure that only
the statutorily required reasonable and necessary charges are paid, would be thwarted
. It would also create an undue burden upon both the insureds and the insurers and
ultimately could resultinan unwarranted increasein the cost of providing PIPinsurance
benefits, reduce the ability to evaluate fraudulent or overstated claims, and otherwise
decrease rather than expand available coverage to Florida's citizens.

The Third District's decision, which was based on its en banc ruling in Fortune
Ins. Co. v. Pacheco, 695 So. 2d 394 (Fla. 3d DCA 1997), differs from other District
Courts, that conclude that the failure to pay within thirty days only subjects an insurer
to statutory penalties of interest and attorney's fees but does not strip an insurer of its
defensesto the claim. See Deriusv. Allstate Indemnity Co., 723 So. 2d 271 (Fla. 4th
DCA 1998); Jonesv. Sate FarmMutual AutomobileIns. Co., 694 So. 2d 394 (Fla. 5th
DCA 1997); Fortune Insurance Co. v. Everglades Diagnostic, Inc., 721 So. 2d 384

(Fla. 4th DCA 1998); AlU Ins. Co. v. Daidone, 25 Fla. L. Weekly D. 1625 (Fla. 4th

[3]



DCA July 5, 2000). UAIC submits that the decisions of the Fourth and Fifth District
Courts of Appeal more appropriately follow the legidative intent as set forth in the
specific statutory language at issue.

Under applicable principles of statutory construction, the legislatureis assumed
to have expressed its intent through the words found in the statute. See, eg.,
McLaughlinv. State, 721 So. 2d 1170, 1172 (Fla. 1998) (quoting A.R. Douglass, Inc.
v. McRainey, 102 Fla. 1141, 137 So. 157, 159 (Fla. 1931)) ("When construing a
statutory provision, legisative intent is the polestar that guides our inquiry and thus
‘when the language of the statute is clear and unambiguous and conveys a clear and
definite meaning, there is no occasion for resorting to the rules of statutory
interpretation and construction.™). Words in statutes must be given their plain and
ordinary meaning, unless otherwise specifically defined, or a clear meaning to the
contrary otherwise appears. Green v. Sate, 604 So. 2d 471 (Fla. 1992). Asstated by
the Fourth District in Nationwide:

If thelanguage of astatuteisclear and unambiguous, thelegidativeintent

must be derived from the words used without involving construction or

speculating asto what the legidative intended. See Zuckerman v. Alter,

615 So. 2d 661, 663 (Fla. 1993). If the statute is clear and unambiguous,

the court is not free to add words to derive a meaning that its plain

wording does not supply. See James Talcott, Inc. v. Bank of Miami, 143

So. 2d 657, 659 (Fla. 3d DCA 1962). The court is aso not free to edit

statutes or to add requirements that the legislature did not include. See

Meyer v. Caruso, 731 So. 2d 118, 126 (Fla. 4th DCA 1999).

25 Fla L. Weekly at D317.



Until the decision below, numerous cases read the statutory language to require
that the 30-day period began upon submission of "reasonable proof” by the insured of
the claimed expenses, which period could not be tolled by any action of the insurer
unlessthe statute provided such tolling. See Dunmorev. Inter state Firelnsurance Co.,
301 So. 2d 502 (Fla. 1st DCA 1974); Margiotta v. State Farm Mut. Auto. Ins. Co., 622
So. 2d 135 (Fla. 4th DCA 1993); Gov't. Empl. Ins. Co. v. Gonzalez, 512 So. 2d 269
(Fla. 3d DCA 1987). Crooksv. Sate Farm Ins. Co., 659 So. 2d 1266 (Fla. 3d DCA
1995); Martinez v. Fortune Insurance Company, 684 So. 2d 201 (4th DCA 1996);
Fortune Insurance Company v. Pacheco, 695 So. 2d 394 (Fla. 3d DCA 1997). These
cases decided whether the insurer was subject to the statutory penalties of interest or
attorney's feeswhen it initially failed to pay the clamswithin the 3-day time frame but
then subsequently paid the claims. Inlater cases that decided whether there were any
additional penaltiesfor non-payment, however, the courtsrefused to further extend the
clear legidative language.

In Jones v. Sate Farm Mut. Auto. Ins. Co., 694 So. 2d 165 (Fla. 5th DCA
1997), the Court concluded that the failure to timely respond to a claim for benefits,
although exposing the insurer to the statutory penalties attendant to an overdue claim,
did not prevent the insured from requiring an IME or defending the claim and arguing

that there was no coverage under the policy.



In Fortune Insurance Co. v. Everglades Diagnostics, Inc., 721 So. 2d 384 (Fla.
4th DCA 1998), the Fourth District Court of Appeal reached asimilar conclusion asthe
Court in Jones, when it stated that "the providers have ssimply read too much into the
30 day overdue provision" and held:

Section 627.736(4)(b) saysthat PIP benefitspaid under this section™ shall
be overdue if not paid within 30 days. . .. " 627.736(4)(c) says that "all
overdue payments shall bear simple interest at the rate of 10 per cent per
year." Aswe understand these two provisions, they merely makethe PIP
insurer liablefor interest on such claimsif payment is not made within 30
days from notice. See Martinez v. Fortune Ins. Co., 684 So. 2d 201 (Fla
4th DCA 1996) (statute makes claimsfor PIP benefits overdue when not
paid within 30 daysfrom receipt; failure of insured to pay claim within 30
days subjects insurer to interest on claim). Hence, appropriately read,
the function of the statute is to define when interest beginsto accrue on
unpaid PIP benefits.

721 So. 2d at 384.3

Although the District Court below refused to follow these decisions, that
conclusonwasitself rg ected in the most recent decision from the Fourth District Court
of Appeal ontheissuein AlU Ins. Co. v. Daidone, 25 Fla. L. Weekly D. 1625 (Fla. 4th
DCA July 5, 2000). As the Court stated:

We disagree with Perez and hold that the thirty-day period for payment

in the PIP statute applies only to bills for treatment which is reasonable

and necessarily incurred as a result of the accident. Inaction by the

insurer does not result in the insurer having to pay a hill which it
otherwise would not have to pay.

3 Cf. Pioneer Lifelnsurance Co. v. Heidenfeldt, 25 Fla. L. Weekly D231 (Fla. 2d
DCA January 9, 2000); AlU Insurance Co. v. Block Marina Investment, Inc., 544 So.
2d 998, 999 (Fla. 1989).
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Id. at D1625.
In Daidone, the county court certified aquestion of great public importance that
Is nearly identical to the question decided below. That question was:

DoesaPIPinsurance carrier loseitsright to contest the necessity of care
or the reasonableness of the bill rendered for that care, where the carrier
fallsto obtain areport stating that such care isunnecessary or the bill was
unreasonable within 30 days of the carrier'sreceipt of the bill in question?

The Court answered the certified questions in the negative and certified direct
conflict with the decision under review. In so doing, the court engaged in an analysis
of the various cases that is essentially the same as petitioner's analysis here. Asthe
court stated:

The Perez court relied on Fortune Insurance Co. v. Pacheco, 695 So. 2d
394 (Fla. 3d DCA 1997). Pacheco, however, was distinguishable
because in that case the insurer agreed that the benefits were due. The
only issue was when the benefits were due. It aso relied on Dunmore v.
Interstate Fire Insurance Co., 301 So. 2d 502 (Fla. 1st DCA 1974), but
in Dunmore, as in Pacheco, the no-fault benefits were owed. The issue
was whether, where the insurer did not pay the claim within thirty days,
it had to pay attorney's fees under section 627.428, Florida Statutes.

InJonesv. Sate Farm Mutual Automobile Insurance Co. 694 So. 2d 165
166 (Fla. 5th DCA 1997), the insured sent the insurer a bill for knee
surgery. In response, the insurer scheduled the insured for a physica
examination about six weekslater. Theinsured responded with alawsuit,
refused to attend the physical examination, and thetrial court granted the
insurer's motion for summary judgment. The fifth district reversed the
summary judgment in favor of theinsurer, finding issues of fact, but made
it clear that the insurer did not "lose its right to contest the claim.”



InFortuneInsurance Co. v. Everglades DiagnosticsInc. 721 So. 2d 384,
385 (Fla. 4th DCA 1998), this court considered the provisions of section
627.736(4)(b) and (c) in determining whether the thirty-day overdue
provision applied to demands for arbitration under section 627.736(5).
We construed subsection (4)(b) and (c) as "merely" making the insurer
liable for interest if payment is not made within 30 days from the notice.
We observed that: "the function of the statute is to define when interest
begins to accrue on unpaid PIP benefits." 1d. at 385.

We concludethat thethirty-day period in section 627.736(4) appliesonly
to benefitswhich are reasonable and necessary asaresult of the accident.
Section 627.36(4), Florida Statutes begins with the words " benefits due”
and states in subsection (b) that "personal injury protection benefits paid
pursuant to this section shall be overdueif not paid within thirty days." If
an insured submitsabill for medical treatment which is not related to the
accident, there are no "benefitsdue.” If benefits are not due, they cannot
be "overdue." Aswe observed in a PIP case involving a different issue:
"aninsurer isnot liablefor any medical expenseto the extent that it is not
a reasonable charge for a particular service or if the service is not
necessary." Deriusv. Allstate Indem. Co., 723 So. 2d 271 272 (Fla. 4th
DCA 1998).

Weinterpret section 627.736(4) to mean that if PIP benefitsare payable,
they are due within thirty days after notice. If theinsurer hasrefused to
pay the bill within thirty days and does not have reasonable proof to
establish that it is not responsible, then the insurer is liable for ten
percent interest when thebill ispaid. Failing to obtain proof that it isnot
responsible for payment, however, does not deprive the insurer of its
right to contest payment.
We agree with Jones and answer the certified question in the negative.

Id. at 1626.
Despite the efforts of the respondent and amicus to somehow distinguish

Daidone, theissues are the same and the analysis, which is based upon aplain reading

of the statute, is correct and should be adopted and approved by this Court.

[8]



In her brief, Rodriguez concedes that “coverage defenses’ other than
reasonableness and necessity remain viable even if the carrier has not obtained the
report specified under Section 627.736(7) within thirty daysof written notice of thefact
of acovered loss and the amount of the same. UAIC accepts Rodriguez's concession,
but disputesher conclusion regarding reasonabl enessand necessity. Recelpt of areport
would certainly be reasonable proof sufficient to toll the thirty day payment period.
Nevertheless, the converse is not also true because there is ssimply no language in
subsection (7) that adopts, engrafts or otherwise references the requirements of
subsection (4) with respect to the thirty day time frame. See, Fortune Ins. Co. v.
Everglades Diagnostics, Inc.; Nationwide; Daidone.

In addition, both Rodriguez and the amicus assert that the statutory penalties of
attorney's fees and interest are no penalties at all, because interest and attorney's fees
Is available anyway. This argument clearly misconstrues the statute. As both
Rodriguez and the amicus recognize, the provision that states that overdue payment
shall bear interest at the rate of 10% has been in existence since the statute was first
enacted and at the time exceeded the statutory interest rate in Florida. The interest
provisionsin the PIP statute isintended to compensate the insured for payments made
after the date payments are deemed statutorily "overdue” and apply a specific statutory

penalty that appliesregardless of whether suit isbrought and judgment islater entered.



In that respect, it follows the statutory goal of providing full recovery of major and
salient economic losses to an insured.

As reflected in Chapman v. Dillon, 415 So. 2d 12 (Fla. 1982), even when the
legidature lowered the Pl P benefits and increased the PI P deductible, it did not violate
the prompt payment purposes behind the statute. This was further supported by the
likely existence of other collateral sources sufficient to pay medical benefits not
covered by PIPinsurance. Id. at 17. Asthe court noted, itsprior decision in Lasky v.
Sate Farm Ins. Co., 296 So. 2d 9 (Fla. 1974), was not predicated "upon a motorist
being insured for the full amount of hismedical expenses. .. Instead, the crux inLasky
wasthat al ownersof motor vehicleswererequired to purchaseinsurance which would
assure injured parties recovery of their mgor and salient economic losses." Id.
Although respondent and amicus focus on this prompt payment aspect of the Lasky
decision, they ignore the additional conclusion in Lasky that (1) there was only a
limited denial of access to courts under the no-fault insurance statutes; (2) that the
legidature's classification was reasonable, in part, because it provided for payment of

only reasonable and necessary medical expenses, 296 So. 2d at 15;* and (3) that:

4 Asthe Court stated:

We also deem worthy of note that § 627.736(1) and (1)(a) specify asto
medical expenses that these must be such as are "reasonable” and that
such expenses shall be "for necessary medical, etc." services.

296 So. 2d at 15. (emphasisin origina).
[10]



In exchange for his former right to damages for pain and suffering in the
limited category of caseswhere such itemsare preempted by the Act, [the
insured] receivesnot only a prompt recovery of hismajor, salient out-of-
pocket losses -- even where heis at fault -- but also an immunity from

being held liable for pain and suffering and the other parties to the

accident if they should fall within thislimited classwheresuchitemsare

not recoverable.

296 S. 2d at 14.

In atort action, only reasonable, necessary, and related medical expenses are
recoverable. Nothing in the legislation suggests that a different standard applies to
insurers. In addition, the suggestion that countervailing principles of statutory
construction related to the constitutionality of a particular statute override those
principles of statutory construction petitioner's previoudy set forth are simply
unavailing. An interpretation that requires the payment of all medical benefits
regardless of whether or not they are reasonabl e and necessary and prevents an insurer
from otherwise defending on that basisisitself contrary tothelegidativeintent that this
Court has aready held to be constitutional.

Furthermore, Rodriguez's convol uted argument that under certain circumstances
ajury will determine whether an insurer had "reasonable proof" within thirty days,
ignores the holding of the district court that if an insurer does not have a report
complyingwith Section 627.736(7) within thethirty-day period, nojury questionwould
ever arise. Although the Third District previoudy held inViles, relying on Derius, that

an insurer may not withdraw payments and then defend at trial without such areport,

[11]



Rodriguez concedes that those cases neither held that such areport is required to be
obtained within thirty days, nor equated that report with the "reasonable proof"
requirement of subparagraph (4). Because the legislature did not define the phrase
"reasonable proof" in subsection (4) to mean only the expert report identified in
subsection (7) when it added that subsection many years later, any "proof" that is
"reasonable” is sufficient to avoid the statutory penalties for an overdue clam. Even
if the payment is deemed overdue and statutory penalties apply, the insurer can still
defend on the basis that the charges are not reasonable and necessary, and, therefore,
not recoverable. Any issue regarding that conclusion should be determined at trial in
accordance with the standard burdens of proof. Despite Rodriguez's contrary
suggestions, there is no dispute that UAIC had several expert reports stating that the
charges were not reasonable and necessary, but was precluded from defending on that
basis, asamatter of law. Becausethat legal ruling waswrong, the factual dispute that
Rodriguez concedes should result in a jury tria on the issues, should also have
prevented entry of summary judgment in her favor.

Additional amicus curiaein support of Rodriguez® also assert that aNew Y ork
statute and aNew Y ork case contained within the Appendix to its Brief, appliesto the

instant action. Nevertheless, neither the New York statute at issue, which was

> Thiscourt hasnot granted this second amicus motion to appear and UAIC joins
In State Farm's objectionsto that appearance. Nevertheless, it responds briefly herein
the event the court accepts the brief.

[12]



interpreted in several inapplicable regulations, nor the cited decision itself, are
dispositive. That case dealt with the application of a statutory exclusion related to
intoxication and a “complex sequence and interplay” of statutory and regulatory
requirements with respect to the manner in which that exclusion could beinvestigated
and proven. Furthermore, the court noted that the statute and the regulation providefor
interest only with regard to " overdue payments' and allow for attorney'sfeesonly when
a"validclam" wasdenied or overdue. Accordingly, thecourt recognized that untimely
denials might suffer no sanctionsin situations where the insurer is not required to pay
the claim or where the claim isultimately deemed invalid. The court concluded that the
statutory and regulatory remedies were not exclusive and it could adopt an additional
commonlaw preclusionary ruleto providefurther incentivefor insurersto promptly pay
valid claims. Nevertheless, it noted that the statute was a* Rube-Gol dberg-like maze,”
which it "earnestly” invited the legidature to study and remedy if "more harmony and
clarity areto be achieved." 683 N.E. 2d at 7.

InFlorida, PIPinsurersareonly obligated to pay avalid claim for reasonable and
necessary expenses related to or arising out of covered automobile accidents. If those
clams are not paid timely, the legislature has aready determined the appropriate
penalty. The ruling of the district court below does not correctly promote the
underlying goals of the legidative. In fact, it provides incentives to submit stale,

inflated, or even fraudulent claims in the hope that the insurer will not obtain an

[13]



appropriate expert review within thirty days. As a result it serves to increase, not
reduce, litigation.

Finally, the respondent and amicus wrongly suggest that the statutory changes
promulgated in 1998, which do not apply to accidents or claims prior to October 1,
1998, support their position. The changes to section 627.736(5)(b), Fla. Stat. (Supp.
1998), which Rodriguez concurs was added in 1998 to respond to the decision in
Pacheco, strengthens the conclusion that only reasonable and necessary charges that
are submitted on atimely basis pursuant to established guidelines should be paid. If
the charges do not comply, the insurer should not have to pay them and the insured
should not even be billed for them. If thedistrict court'sruling isupheld and an insurer
cannot contest the claim absent areport obtained within thirty daysof notice, thenthese
newly enacted provisions, which are intended to provide a further ability for insurers
to adequately investigate claimsand assurethat only valid claimsare being paid, would

be thwarted.

CONCLUSION

WHEREFORE, the petitioner, United Automobile Insurance Company,
respectfully requests that this Court quash the decision of the district court below,
approve the decisions of the Fourth and Fifth Districts on the issue, and remand for

further proceedings.
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