N THE SUPREME COURT OF FLORI DA

LLOYD CHASE ALLEN, et al.,
Petitioners,

V. CASE NO.  SCO00-113

ROBERT A. BUTTERWORTH, et al .,

Respondent s.

RESPONSE TO EMERGENCY PETI TI ON, ETC.

COVE NOW Respondents, Robert A Butterworth and the State of
Florida, by and through the undersigned counsel, in response to
this Court’s order of January 19, 2000, and request the Court deny
all relief requested in the instant extraordinary petition for the
reasons set forth bel ow

| . PRELI M NARY STATEMENT

The "Emergency Petition for Extraordinary Relief" filed by the
Capital Coll ateral Regional Counsel for the Southern Regi on (CCRC
Sout h) on behalf of all 59 of its clients asks this Court to enjoin
Respondents frominvoki ng or applying the Death Penal ty Reform Act
of 2000 (DPRA), and to decl are the Act unconstitutional, apparently
inits entirety. Petitioners contend that various provisions of
the Act violate due process, equal protection, and the separation
of powers doctrine. They also assert that the Act constitutes an
i nper m ssi bl e suspension of the wit of habeas corpus, and that it

interferes with the right to effective assistance of counsel.



Petitioners contend that problens with the Act literally “leap off
the pages of the |egislation” and “are too nunmerous to catalog in
a short period of tinme.” (Petition at 28).

The instant proceeding is not authorized under CCRC- South's
enabling statute. Petitioners' counsel lack statutory authority,
and Petitioners thenselves lack standing to maintain this action.
Despite the exhaustive litany of abuses allegedly perpetrated by
the Act, counsel have not identified any client who immnently w ||
be, or has been, harnmed by the DPRA. Lastly, if the nerits of
Petitioners’ argunents need be reached, such argunments |lack nerit
and provide no basis for this Court to grant extraordinary relief.

1. ARGUMENT
A THE | NSTANT PETI T1 ON IS NOT

AUTHORI ZED, AND PETI TI ONERS LACK
STANDI NG TO MAI NTAIN THI S ACTI ON

Petitioners essentially seek a declaratory judgnent as to the
constitutionality of the DPRA. Because the energency petition does
not expressly challenge the legality of the judgnent or death
sentence i nposed upon any specific petitioner, CCRC South is not
authorized to file it, under the new | aw or precedent. See e.g.,

State ex rel Butterworth v. Kenny, 714 So.2d 404, 408 (Fla. 1998)

(Florida Legislature has provided collateral representation to
death sentenced inmates “for the sole purposes of instituting and
prosecuting collateral actions challenging the legality of the

j udgnment and sentence inposed.”).



Also, this action greatly resenbles the “class action habeas

corpus petition” condemmed by this Court in Brown v. WAinwight,

392 So.2d 1327, 1329-1331 (Fla. 1981). The 59 petitioners are not
simlarly situated; their cases run the procedural gamut of the
capital collateral postconviction process.? It does not lie as an
action for prohibition or mandanus,? and this Court’s all wits
jurisdiction does not provide a basis for jurisdiction, where no

ot her basi s exists. See Besoner v. Crawford, 357 So.2d 414, 415

(Fla. 1978); St. Paul Title Insurance Co. v. Davis, 392 So.2d 1304,

1305 (Fla. 1980). Finally, as a state officer, the Capital
Col l ateral Regional Counsel for the Southern Region is an

i nappropriate litigant inthis matter. See Departnent of Education

V. lLewis, 416 So.2d 455, 458 (Fla. 1982) (“State officers and

agencies nust presune legislation affecting their duties to be

1 The vast mmjority of the fifty-nine (59) naned
petitioners presently have actions pending in the state circuit
courts -- thirty-two (32) -- sonme involving “shell” pleadings and
perhaps a few, not. Twel ve (12) have pending postconviction

proceedings in this Court, whereas nine (9) have pendi ng habeas
corpus actions in the federal district court, wth tw (2) having
federal appeals pending. Two inmates - G egory MIIls and Sonny Boy
Cats - have already conpl eted one full round of capital coll ateral
litigation, while Ceo LeCroy has exhausted state chall enges and i s
obliged to seek relief in the federal courts. Frank Lee Smth has
died since this proceeding was initiated.

2 Petitioners seek to make new law -— that the DPRA is
facially unconstitutional--rather than enforce an existing right.
| f construed as a wit of mandanus, the energency petition nust be
di sm ssed. Thonpson v. G aham 481 So.2d 1212, 1221, n.1 (Fl a.
1985) ("Mandanus is available as a nethod of enforcing a clearly
established legal right but not as a nmeans of litigating and
establishing a disputed right.").
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valid, and do not have standing to initiate litigation for the
pur poses of determ ning otherw se.”).

Even i f construed as an action for declaratory relief -— which
CCRC-South is not authorized to bring -— the petition does not
all ege facts showing a real and present need for a declaration by
this Court. Petitioners thereby fail to neet even the m ninal
threshold for such relief.

When and if the newlaw is applied to any petitioner under a
discrete set of facts, there wll be anple opportunity to raise
constitutional challenges. This Court’s jurisdiction cannot be
prem sed upon a nere request for an advisory opinion or one that

the court act as a “roving commission . . . to pass judgenent on

the validity of the state’s laws.” Martinez v. Scanlan, 582 So. 2d

1167, 1171 (Fla. 1991); Sandstromyv. Leader, 370 So.2d 3, 4 (Fla.

1979) .
It is axiomatic that a petitioner nmay only raise a
constitutional challenge to a statute, or a portion of a statute,

which directly affects himor her. See State v. Hagan, 387 So.2d

943, 945 (Fla. 1980). Here, it has never been alleged that the
Ref orm Act has been applied, or has even been invoked, as to any
petitioner; the diverse procedural postures of their cases further
underscores their lack of standing. Certainly, Brandy Jennings,
who has not yet filed any postconviction notion, has little inpact

from any provision regardi ng successive notions (Petition, p. 22-



24); whereas Gegory MIls and Sonny Boy Gats, who have already
conpleted their entire round of state and federal litigation, have
little stake in resolution of any matter concerning the “dua
track” system (Petition, p. 12). Qpposing counsel sinply seek an
advi sory opinion fromthis Court, and condenmn provi sions of the Act
whi ch have never been i nvoked and may not, in fact, be invoked for

a considerable tine.?3

3 In the instant petition, opposing counsel note that, in
Orange County, the prosecutor sought to have the defendant, Curtis
Wndom file a “fully pled” postconviction notion when he filed
one; Wndom s shell notion has been pending since March of 1997.
It nmust initially be noted that Wndom is not a client of the
Sout hern Region, and thus is not a naned party to this action
al though the agency which does represent him the Capital
Col | ateral Regional Counsel for the Northern Region, has filed its
own challenge to the Reform Act, Asay et al. v. Butterworth,
Florida Supreme Court Case No. SC00-154, the filing in Wndoms
case is nowhere nentioned as a basis for jurisdiction. In any
event, it has not been denonstrated what action, if any, the
circuit court took upon the State’s notion or that Wndom has, in
fact, been adversely inpacted thereby so as to vest standing.
Li kewi se, although the O fice of the Capital Collateral Regiona
Counsel — M ddl e Regi on has been allowed to join this action, such
office, and its clients, lack standing for the reasons set forth
above.

Additionally, registry counsel on behalf of Leonardo Franqui
and Pablo San Martin have sought to join this proceeding. As
neither alleges any specific injury, standing is |acking, and
registry counsel’s authority to pursue litigation of this kind
woul d seem dubi ous at best, for the reasons set forth above.

Undersi gned counsel notes that this Court has granted
Franqui’s notion to intervene and has set this cause for ora
argunent; in light of the many chall enges to the Act and confusion
as to its applicability to pending cases, this Court also, on
February 7, 2000, ordered that Rules 3.850, 3.851 and 3.852 be
readopt ed pendi ng adopti on of new rul es under consideration. Wile
the State recogni zes the pragmati smof this Court’s approach to the
situation before it, it also respectfully maintains the above
jurisdictional argunents.



B. OVERVI EWV

Respondents will briefly address, as an overview, a nunber of
the specific constitutional challenges levied in the instant
petition. Initially, a great many of Petitioners’ due process
conplaints sinply represent policy disagreenments wth the
Legi sl ature. However, a legislative enactnment carries a strong
presunption  of constitutionality, including a rebuttable
presunption of the existence of necessary factual support in its
provi si ons. If any state of facts, known or to be assuned,
justifies the law, the court’s power of inquiry ends. Questions as
to the wi sdom need, or appropriateness are for the Legislature.

State v. Bales, 343 So.2d 9, 11 (Fla. 1977); State v. State Board

of Education of Florida, 467 So.2d 294, 297 (Fla. 1985)
(legislative enactnents are presuned to be valid unless clearly
erroneous, arbitrary or wholly unwarranted). It is not this
Court’s duty to “envision theoretical conbinations of factors
which, if present, mght render a statute wunconstitutional,”

Fi el dhouse v. Public Health Trust of Dade County, 374 So.2d 476,

478 (Fla. 1979), and, indeed, in Doe v. Mrtham 708 So.2d 929, 934

(Fla. 1998), this Court expressly held *“it is our duty to save
Florida statutes from the ~constitutional dustbin whenever
possible.” (Enphasis in original).

C. RESPONSE ON THE MERI TS

1. Equal Protection




O the specific challenges asserted, Petitioners' equal
protection claimis easiest to reject. Although opposing counsel
contend that the Act’s provisions “only apply to coll ateral counsel
who are paid by the State, nanely CCRC counsel or counsel appointed
under the Registry” (Petition at 5), in fact, the Act’s provisions
apply to all death sentenced defendants, regardless of whether
their counsel is state appointed or private. Thus, 85 of the Act
sinply provides that a person sentenced to death or that person’s
counsel may file only one postconviction action and appeal, unl ess
authorized by law, this provision applies to all defendants.
Li kewi se, the provisions of 86 governing successive notions apply
to all capital defendants, as does 88 which sets forth the
prerequi sites for properly filed postconviction actions. Wile it
is true that 82 directs that state appointed counsel “shall file
only the postconviction or «collateral actions authorized by
statute,” this adnonition, consistent wth |anguage specifically
addressed to all capital defendants, is sinply one to follow the

law. Further, this Court’s opinionin State ex rel. Butterworth v.

Kenny, supra, does in fact resolve the fact that the Legislature
may properly set paraneters for state funded collateral litigation.
Petitioners’ argunments are sinply unavailing.

2. Due Process

Petitioners’ due process clains overlap their argunents

concerni ng separation of powers. Petitioners’ criticismof certain



provi sions of the Act as too “draconi an” (Petition, p. 8-13) sinply
represent val ue judgenents on opposing counsels’ part, and do not
provide a viable basis for a facial challenge to the Act.
Simlarly, Petitioners’ conplaints often presuppose a specific
factual pattern which may never occur, and again provide an
insufficient basis for a challenge to the facial constitutionality

of a statute. See, Fieldhouse, supra. See also, Ford wv.

Wai nwright, 451 So.2d 471, 474 (Fla. 1984) (denying habeas corpus
petition, and observing: "this Court has stated that reversible
error cannot be predicated on conjecture").

Petitioners’ conplaints concerning the curtailnment of
amendnents to postconviction actions (Petition, p. 10-12) or as to
successive notions (Petition, p. 21-24) are |ikew se unconvi nci ng.
The Legislatureis legitimtely concerned with the delay endemc in
capital collateral proceedings. It has concluded a significant
contributor to delay is the unfettered anendnent of pleadings and
the proliferation of successive pleadings, which do not present
claims of actual innocence as they nust in the federal system the
standard for successive notions is the sanme as that enacted by the
Congress of the United States, and expressly found constitutional

by the Suprenme Court of the United States in Felker v. Turpin, 518

U.S. 651 (1996).

This Court recognized in Booker v. State, 514 So.2d 1079

1081-2 (Fla. 1987) that the Legislature could properly prescribe



the means and nethod by which appellate review may be obtai ned
and, indeed, as a matter of substance, could specifically preclude
review of certain matters, such as the extent of departure of a
sentence from the guidelines. Surely, if the Legislature can
properly set the paraneters of appellate review, it may |ikew se,
as a matter of substance, set the paraneters of a defendant’s
statutory right to capital postconviction relief.

Further, this Court has consistently upheld 8921.141 itself
from challenges that it inproperly attenpts to regulate practice

and procedure, and held in Vaught v. State, 410 So.2d 147, 149

(Fla. 1982), that references to certain changes in the law as
procedural, concerning the manner in which defendants who had
commtted nurder before the new |law took effect should be
sentenced, were not nmeant “to be used as shibbol eths for deciding
whet her the newlaw violates Article V, Section 2(a) of the Florida
Constitution by regulating the practice and procedure in Florida

courts.” No less is required here.



3. Separ ati on of Powers

This Court has consistently held that the Legislature my
properly set statutes of limtations or tine limtations within
which litigation nmust commence or particular parties nust act.

See, e.g., Kalway v. Singletary, 708 So.2d 267 (Fla. 1998)

(legislation setting forth tinme limts for filing challenges to
certain procedures not violation of separation of powers); WIllians
v. Law, 368 So.2d 1285 (Fla. 1979) (Legislature has authority to

set statute of Ilimtation governing tinme for filing certain

action); S.R v. State, 346 So.2d 1018 (Fla. 1977) (Legi sl ature may

properly set tinme |imt for filing of petitions alleging
deli nquency). It should additionally be noted that the Eleventh
Crcuit Court of Appeal s has construed the present filing deadli nes
for postconviction relief under Rule 3.850 to be statutes of

l[imtations. See, Webster v. More, No. 99-4201 (11th G r. Jan. 4,

2000). The ReformAct specifically states that it is setting forth
statutes of limtations, see 85(1), as well as limtations upon
actions, see infra, and such is <clearly the Legislature’s
prerogative

Additionally, the entire area of substance and procedure has
been described as a “twilight zone,” inthat a statute or rule wll
be characterized as substantive or procedural according to the
nature of the problem for which a characterizati on nust be nade.

See Inre Rule of Crimnal Procedure, 272 So.2d 65, 66 (Fla. 1973)
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(Adkins, J concurring). Further, the fact that sonme provisions of
the Act may be characterized as procedural is not fatal to their
own constitutionality or to the Act as a whol e.

In Smth v. Departnent of Insurance, 507 So.2d 1080, 1092

(Fla. 1987), this Court held that while certain provisions of the
act in question had “procedural aspects that will require i medi ate
exam nation by this Court,” such provisions were necessary to
i npl enent the substantive provisions of other parts of the statute;
accordingly, no violation of the separation of powers was found.
Conversely, should this Court deemany single portion of the Reform
Act inperm ssibly procedural, such provision can be severed, so

that the constitutional provisions of the Act may be given ful

force, and was done in Leapai v. MIlton, 595 So.2d 12 (Fla. 1992).
The Leapai Court reversed the district court, which had

invalidated an entire statute. It held that to strictly construe
t he nonseverance principle “would make it increasingly difficult to
adopt new judici al process proposals that have both substantive and
procedural aspects,” and st at ed:

The judiciary and the |l egislature nust work to

solve these types of separation-of-powers

probl ens wi t hout encroachi ng upon each other’s

functions and recognizing each other’s

constitutional functions and duties.
ld. 595 So.2d at 14

This Court specifically cited thereinto the Florida Evidence

Code as an exanple of such “cooperative effort” between the



branches of governnent, noting that such Act had been adopted both
by the court and the Legislature, the court adopting as rul es of
court portions of the code deenmed procedural, recognizing the
| egi sl ative action as a statenent of public desire. See alsolnre

Rule of Crimnal Procedure, 281 So.2d 204, 205 (Fla. 1973). The

Legi sl ature recogni zed that this Court would, in all |ikelihood,
adopt rules to i npl enent the substantive provisions of the Act, see
88 and 9, and the State respectfully contends that, consistent with
Florida s constitutional schenme, this Court should, as it has in
the past, expeditiously adopt as rules those portions of the
statute necessary to effectuate the Legislature’s intent. See

e.g., Inre Florida Evidence Code, 372 So.2d 1369 (Fla. 1979) (in

order to avoid “mul tiple appeal s and confusion,” this Court adopted
all provisions of the Evidence Code to the extent that they were

procedural, and published such for coment); Timons v. Conbs, 608

So.2d 1, 3 (Fla. 1992) (this Court adopted as its own rule
procedural aspects of statute relating to offers of judgenent and

attorneys’ fees); Anendnents to Florida Rules of Crimnal Procedure

— Rule 3.852, etc., 723 So.2d 163 (Fla. 1998) (this Court anmended

rule relating to public records, in light of |egislative repeal of
a prior rule and new | egislation on this subject).
One thing is clear. The Legislature unquestionably had the

authority to repeal those rules of crimnal procedure cited in the



Ref orm Act. Petitioners’ reliance upon State ex rel Boyd v. G een,

355 So0.2d 789 (Fla. 1978), is m spl aced.

4. Suspensi on of Habeas Corpus

Petitioners’ suggestion the DPRA has sonehow “suspended” the
writ of habeas corpus is wthout nerit. The Act provides that any
death sentenced inmate may not only seek a statutory renedy of
postconviction relief, but may also file an origi nal postconviction
actionin this Court (88). If it is Petitioners’ position that no
time limts for filing, limtation upon successive petitions, or
limtation upon content, may be constitutionally inposed in regard
to wits of habeas corpus, it is clear that Petitioners have not
kept abreast of this Court’s precedent, as this Court has already
approved such limtations, and the Reform Act is in conformty

therewith. See e.g., Francois v. Wainwight, 470 So.2d 685, 686

(Fla. 1985) (successive habeas corpus petitions seeking the sane

relief are not authorized); Blanco v. WAinwight, 507 So.2d 1377,

1384 (Fla. 1987) (habeas corpus petitioner could not present clains
whi ch had previously been resolved in prior proceedi ngs, or which
could or should have been raised in earlier proceedings or which

were waived at trial); MCray v. State, 699 So.2d 1366 (Fl a. 1997)

(habeas corpus petition could be deenmed untinely not only under

doctrine of |aches, but also as violative of rule of procedure.)



5. Requl ati on of State-Funded Counsel

Finally, Petitioners’ conplaints regarding the regul ation of
state-funded collateral counsel are difficult to grasp. The
zeal ousness of counsel’s representation has always been bound by
Florida’s Code of Ethics, and Petitioners have failed to
denonstrate that any of the new |l egislation has adversely affected

their advocacy. As this Court held in Reneta v. State, 707 So.2d

719 (Fla. 1998), “Every governnent official nust account to sone
governing body as to how it allocates its resources,” and a
conflict of interest is not created any tine a governnental
oversight commttee “asks questions” or, presumably, has concerns.
Contrary to Petitioners’ argunents, this Court has already held
that those statutes creating the original state agency to represent
deat h-sentenced inmates, CCR did not add anything to the
substantive state-law or constitutional rights of such persons,

see, Troedel v. State, 479 So. 2d 736 (Fla. 1985), and that Florida

does not recogni ze clains of “ineffective assistance of coll ateral

counsel ,” see, Lanbrix v. State, 698 So.2d 247 (Fla. 1996); State

ex rel. Butterworth v. Kenny, supra. In Kenny, this Court

specifically followed the holdings of Miurray v. G arratano, 492

US 1 (1989) and Pennsylvania v. Finley, 481 U S. 51 (1987).

D. Specific Statutory Provisions

The individual provisions of the Reform Act will now be

addr essed:



Section 1

Popul ar nane; no response necessary.

Section 2

Thi s section anends 827.702(1), Florida Statutes, relating to
the duties of counsel. It authorizes collateral counsel, and
private counsel appointed under 827.710 to file only those notions
aut hori zed by statute.

This provision has nothing to do with the procedure or
substance of practicing of law. It does not address the substance,
ti mng, nunber or place of filing for such notions. Instead, it is
a substantive limt on the authority of public-paid counsel. Such
counsel cannot file notions not authorized by | aw.

Al ternatively, this |anguage pl aces a substantive limt on the
statutory right to postconviction representation. It says such
right extends only to those postconviction or collateral notions
ot herwi se authorized by law. In so doing, it places CCRC counsel,
and private counsel appointed under 827.710, on the sanme footing.
Ironically, Petitioners object (on separation of powers grounds) to
the Legislature's attenpt to place CCRC and private appointed
counsel on equal footing.

Section 3

Amends several parts of 8119.19, Florida Statutes, relatingto
the provision of public records for use in capital postconviction
proceedi ngs. Generally, this section has nothing to do with the
practice | aw or court procedure. |In several places, it directs the
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prosecuting attorney, the public defender, etc., to take certain
acts. For exanple, 8119.19(5)(a) requires the public defender
etc., to provide witten notice of specified matters to the
Attorney General within 60 days of inposition of a death sentence.
This is not related to court procedure or court adm nistration.

Several specific itens need nentioning. Section 119.19(1)(b)
is anended to read:

(1) As used in this section, the term"trial
court"” neans:

(a) The judge who entered the judgnent
and i nposed the sentence of death; or

(b) I'f a notion for postconviction relief
in a capital case has been filed and a
different judge has already been assigned to
that notion, the judge who is assigned to rule
on that notion.

Thi s | anguage has the effect of directing public records matters to
the judge already presiding over the postconviction proceeding
generally. It could be construed as a matter of "admnistrative
supervision"” reserved to this Court under Art. V, 82(a). If so, it
is conpletely consistent with Fla.R Jud. Admi n. 2.050(b)(4), which
requires the chief circuit judge:

When assigning a judge to hear any type of

postconviction or collateral relief proceeding

brought by a defendant who has been sentenced

to death, the chief judge shall assign to such

cases the judge who presided over the original

proceeding if that judge 1is active or

ot herw se available to serve unl ess otherw se

directed by the suprene court.

Any separation of powers point is noot.
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In several places, this section directs |aw enforcenent
agencies, etc., to produce records, except that records deened
confidential or exenpt from disclosure under ch. 119 nust be
delivered "to the clerk of the court.” Again, this has nothing to
do with the practice of law, court procedure, or court
adm ni stration.

Thi s section does address the trial court's role when a demand
for public records is nade. Under 8119.19(7)(b), an agency
receiving a public records demand nay object in the trial court;
t he new | anguage specifies 25 days(fornerly 60) to do so. Under
8119.19(8) (b), counsel seeking additional public records nust file
an affidavit of diligent search in the trial court; the court is
given 15 (fornerly 30) days to order additional records production
under certain conditions.

The 25 and 15 day deadlines function to define the right to
obtain public records and are integral to defining the duration of
that right.

As noted, in Smth v. Departnent of Ins., 507 So.2d 1080 (Fl a.

1987), this Court wupheld provisions of the Tort Reform and
| nsurance Act relating to punitive damages, remttitur and additur,
optional settlenment conferences, an item zed verdict for damages,
etc., against a separation of powers challenge. Quoting the |ower
court's order with approval, it said:

The Court is of the view that both sections

create substantive rights and further that any

procedural provisions of these sections are

- 17 -



intimately related to the definition of those
substantive rights.

ld., 1099 at n.10. The sane is true here. The shortened deadlines
are integral to defining an expedited process for obtaining public
records in capital postconviction litigation.

Alternatively, the statutory deadlines are part of an
"interim" legislatively-set tinme frame which this Court should

adopt by rule.* See Kalway v. Singletary, 708 So.2d 267, 269 (Fl a.

1998) (observing, in achallenge to a 30-day statutory deadline for
mandanus wit petitions filed by inmates: "The setting of an
interimtine . . . is atechnical matter not outside the purvi ew of
the legislature. W do not view such action as an intrusion on
this Court's jurisdiction over the practice and procedure in
Florida courts.”). In this exact context, the Court has done so in

the recent past. See Amendnents to Florida Rules of Crimna

Procedure — Rule 3.852 [etc.], 723 So.2d 163 (Fla. 1998) ("W

hereby adopt on an energency basis the Commttee's proposed rule
3.852 and the acconpanying forns set forth in the attached

appendi x.").

4 The prior deadlines had al ready been adopted in the nost
recent version of Rule 3.852. See Anendnents to Florida Rules of
Crimnal Procedure 3.852, 24 Fla.L.Wekly S328 (Fla. 1999). The
short ened deadl i nes refl ect public policy, and shoul d be adopted in
any new public records rul e contenpl at ed.
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Section 4

One of the nore inportant parts of the Act, 84 is substanti ve,
and crucial to delineating the statutory right to postconviction
representation. It anmends 8922.095, Florida Statutes, to read:

922.095 Gounds for death warrant;
limtations of actions. — A person who is
convicted and sentenced to death nust pursue
all possible collateral renedies within the
time limts provided by statute. Failure to
seek relief within the statutory tine limts
constitutes grounds for issuance of a death
warrant under s. 922.052 or s. 922.14. Any
claim not pursued within the statutory tine
limts is barred. No claim filed after the
time required by law shall be grounds for a
judicial stay of any warrant.

Thi s | anguage i nposes an absolute bar to untinely coll ateral
remedies, in the nature of a statute of limtations.® Thus, its
effect is substantive, because a "right which can be enforced no
|l onger by an action at law is shorn of its nost valuable

attribute.” Merkle v. Robinson, 737 So.2d 540, 542 (Fla. 1999)

(treating statute of limtation as substantive for purposes of

resol ving choi ce of | aw question). See Fulton County Adm nistrator

v. Sullivan, 24 Fla.L. Wekly S557 (Fla. Nov. 24, 1999) (sane,

declaring "statutes of limtations are to be treated as substantive

5 In fact, 85 of the DPRA alludes to the character of the
| anguage as a limtation provision, by declaring: "A person
sentenced to death or that person's capital postconviction counsel
must file any postconviction |legal action in conpliance wth the
statutes of limtation established in s. 924. 056 and el sewhere in
this chapter." [e.s.].
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| aw' for purposes of deciding which state's |aw applies); Wbster
v. Modore, supra.

The | ast sentence quoted above forbids |late clainms frombeing
grounds for a stay. Again, this is a substantive provision
i npl emrenting the absolute bar created by the precedi ng | anguage.
Facially, it presents no separation of powers problem

Section 5

Amendi ng 8924. 055, Florida Statutes, both subsections declare
| egislative intent. To such extent, no response is needed.
Subsection (2) requires the Attorney Ceneral to deliver a copy of
any court pl eadi ng deened viol ative of the Act to the House Speaker
and Senate President. Such act of delivery has absol utely nothing
to do with the practice of Ilaw, court procedure, or court
admnistration. 1In reality, the law nerely assigns a duty to the
Attorney General as a nenber of the executive branch of governnent.
The Legislature is well within its constitutional authority to do
so.

Section 6

This section creates 8924.056, Florida Statutes, and is al so
one of the nost inportant features of the DPRA. It inplenents the
statutory right to postconviction counsel for all inmates sentenced

to death after the effective date of the Act. See S.R_v. State,

346 So.2d 1018, 1019 (Fla. 1977) (holding statute which provided

juvenile shall be free from further prosecution if delinquency



petition not filed within 30 days after conplaint received creates
a substantive right).

Subsection (1)(a) requires the trial court to appoint CCRC or
private counsel within 15 days after a death sentence is inposed,
and requires CCRC to file a notice of appearance or notion to
withdraw within 30 nore days. It gives the defendant the
opportunity to decline appointed counsel.

Requiring the trial court to appoint counsel is inseparable
from the statutory right to counsel. Requiring CCRC to file a
notice or withdrawal notion is a substantive condition on CCRC s
exercise of its statutory authority to represent a nurderer.

Except for the 15-day deadline just noted, subsection (1)(a)
is substantive law. The 15-day tine period reflects public policy
for pronpt appointnment of counsel, and is also an interimtinme
frame pending rule adoption by this Court. It does not violate
separation of powers. Kalway.

Subsection (1)(b) places a substantive and reasonable
condition on a defendant's right to counsel —- cooperation by that
defendant. It has nothing to do with the practice of |aw, court
procedure, or a given trial judge's response to an obstructive
def endant . It does not, of itself, mandate wthdrawal of
representation when a defendant is obstructive. Instead, it |eaves
the determination of a defendant’s obstructiveness to the
discretion of the sentencing court. It does not forbid
prelimnary, |esser sanctions than w thdrawal of representation,
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t hereby giving an obstructive defendant an opportunity to correct
hi s conduct .

Subsection (1)(b) requires predecessor collateral counsel to
"provide all information" to successor counsel. No issue of
separation of powers is inplicated. Subsection (1)(b) makes
exceptions to disclosure for information lawfully w thheld under
"state or federal l[aw "

Toward its conclusion, subsection (1)(b) provides for a
def endant who seeks repl acenent of an attorney w thout good cause.
This, too, is a substantive condition on a defendant's right to
representation. It has nothing to do with self-representation; it
does not prevent a court fromhaving a hearing to determne if a
def endant understands the inplications of seeking to discharge
counsel

Subsection (2) requires the clerk of court to provide a copy
of the record on appeal to the postconviction attorney, the state
attorney, and the Attorney General within 60 days after appoi nt nent
of post conviction counsel, and for a 30 day extension of this
deadline. Since all Petitioners are represented by counsel, they
are unaffected by this provision and do not have standing to
contest where the copy of the record goes. Under Fla.R App. P.
9.140(b)(6), the chief judge of the appropriate circuit nonitors
preparation of the record for "timely filing." Any conflict
between "tinely filing" and the 60 day deadline is specul ative and

trivial at this point.



Subsection (3)(a) defines "comencenent” of a postconviction
action as the filing of a "fully pled" [notion or petition].
Presumabl y, Petitioners do not dispute the obvious —- that no
action can begin until sonme initial docunent is filed. Their real
conplaint is that the initial docunment nust be "fully plead" as
defined by 8928.058(2). As this provisionis clearly in the nature
of a statute of |imtations, it is permssible for the reasons
previ ously stated.

To the extent the content of a "fully pled postconviction
action" is specified in the remai nder of subsection (3)(a), such
requi renents -—i.e., "all cognizable clains” — such content is a

substantive requirenent placed on an innate's exercise of his right

to postconviction counsel. See Mantilla v. State, 615 So.2d 809,

810 (Fla. 3d DCA 1993) (statute requiring certificate of
eligibility to obtain expungenent of records not procedural but a
substantive requirenent the “file will not be deened conplete and
eligible for consideration on the nerits until the certificate of
eligibility is submtted”).

Mor eover, the concludi ng | anguage in subsection (3)(a) again

specifically defers to "any superseding rule of court;" and i s not
viol ative of separation of powers. Finally, subsection (3)(a)
creates an absolute procedural bar based on failure to preserve

issues. This is a codification of casel aw al ready recogni zi ng such



bars, and is a substantive matter which does not intrude on this
Court's rule making authority.

Subsection (3)(b) bans clains of ineffective assistance of
col | ateral postconviction counsel in state court. The inplication
is obvious —- Dby creating a statutory right to postconviction
counsel, the Legislature is expressly not creating a state cause of
action or claimfor relief in state court. This, in essence, is a
limt on the subject matter jurisdiction of state courts.

Subject matter jurisdiction of state courts is a matter of
substantive law, set forth generally in Art. V, 883-6, Florida
Const . The ban, which is in accord not only wth federal

precedent, but also with State ex rel. Butterworth v. Kenny, 714

So.2d 404 (Fla. 1998) and Lanbrix v. State, 698 So.2d 247 (Fla.
1996), itself is substantive and does not violate separation of
powers.

Subsection (3)(d) prohibits tolling of the tine for
comencenent of a postconviction action, and bars anendnents to
postconviction actions if untinely. This | anguage does two thi ngs:
by prohibiting tolling, it effectively makes the time |limt for
comrenci ng a postconviction action operate as a statute of repose.
It also prevents easy circunvention of the Iimtations period by
filing a skeletal postconviction action and anending later. Just
as statutes of limtation are substantive, the conditions for

tolling are substantive. Merkle, Fulton County Adm nistrator.




Subsection (4) establishes a 45 day deadline to file an action
rai sing i neffectiveness of direct appeal counsel. This tine limt
is an interimtinme frame of the sort approved in Kalway.

Subsection (5) places substantive conditions on successive
postconviction actions. These conditions are tantanount to
codifying the prima facie el enents of a cause of action and refl ect
casel aw on t he showi ng necessary to obtain postconvictionrelief on
t he basis of newly discovered evidence. This statute is definitely
a matter of substance within the Legislature's purview.

Section 7

Thi s section creates 8924. 057, Florida Statutes, and specifies
how t he substance of the DPRAw I| apply to postconviction cases in
whi ch the death penalty was i nposed before the new !l aw t ook effect.
It also establishes bars, in the nature of statutes of limtation
or repose, to initial or successive postconviction actions under
certain circunstances; and provides an absolute statute of
[imtation of one year (Jan. 8, 2001) for actions not otherw se
barr ed. As explained in the discussion of section 6, such
provisions are matters of substantive | aw.

Section 8

Creating 8924.058, Florida Statutes, this section expressly

sets forth a procedure for postconviction actions. |n the opening
par agr aph, the statute declares it applies until its procedures are
revised by rules of this Court. To the extent this section is



procedural, it declares itself to be an interimtine frame, and
does not invade this Court's exclusive authority. Kalway.

This section also establishes a substantive conditions for
mai ntai ning a postconviction action. In subsection (3), it bars
actions not conplying wwth other parts of the DPRA. Dependi ng on
t he stage at which other provisions of the Act apply to an acti on,
these conditions nay be conditions precedent to naintaining an
action, or be in the nature of continuing requisites. 1In either
event, the bars to non-conplying actions and untinely anmendnents
are substanti ve.

Section 9

This section creates 8924.059, Florida Statutes, and also
recogni zes the possibility of superseding rules by this Court.
Respondents rely on their coments about Section 8 of the Act.

Section 10

Section 10 of the Act reads:

Rul e 3.850, Florida Rules of Crim nal

Procedure, relating to the grant of a new
trial, is repealed to the extent that it is
i nconsistent with this act. Rul e 3.851,
Florida Rul es of Crimnal Procedure as anmended
January 15, 1998, relating to collateral

relief after death sentence has been inposed,

i's repeal ed. Rule 3.852, Florida Rules of
Cri m nal Pr ocedur e, relating to «capita

post convi ction public records production, is
r epeal ed.

This language is an exercise by the Legislature of its
authority wunder Art. V, 82(a), Florida Constitution, which

provi des:



S Rul es of court nmay be repealed by

general |aw enacted by two-thirds vote of the

menber shi p of each house of the |egislature.
The DPRA passed by exactly two-thirds (80) of the House nenbershi p,
and by 30 (of 40) nenbers of the Senate. On its face, this section
properly repealed Rules 3.851 and 3.852. As an expressly
aut hori zed power under Art. V, legislative repeal of this Court's
rul es cannot violate separation of powers under Art. Il, 83 ("No
person belonging to one branch shall exercise any powers
appertaining to either of the other branches unless expressly
provided herein.”). Petitioners cannot state a separation of
powers claim Since the Act sets forth a careful process for
capi tal postconviction relief, and has no bearing on non-capital
post convi ction proceedi ngs, Rule 3.850 is unaffected and conti nues

in force as to non-death cases.

Section 11

This section anends two subsections of 827.710, Florida
Statutes, which relates to the "registry" of private counsel
appoi nted to represent deat h-sentenced i nmates when CCRC cannot do
so. Since all Petitioners are represented by CCRC, they are not
affected by these statutory changes and do not have standing to

attack them lsaac v. State, 626 So.2d 1082, 1083 (Fla. 1st DCA

1993), rev. den. 634 So.2d 624 (Fla. 1994) ("[A]ppellant |acks

standi ng because it is apparent from the record that he has not



been adversely affected by the asserted infirmty 1in the

statute."), citing State v. Hagan, 387 So.2d 943 (Fl a.1980).

Sections 12-15

Not challenged in either petition. No response needed.

Section 16

Thi s section anends §27.711, Florida Statutes, which rel ates

to paynent of appointed counsel. Petitioners are not affected by
this statute, and do not have standing to challenge it. |[|saac.
Section 17
This section creates 8924.395, Florida Statutes. |t begins

wth a statenent of intent, that the Legislature "strongly
encourages"” the inposition of sanctions under certain conditions.
The statute then |lists sanctions the court "should consider."

Nowhere is there any mandatory | anguage. To the contrary,
court action is always contenplated, but not required. Thi s
Court's exclusive authority to adopt rules of procedure is sinply
not inplicated.

Sections 19-22 (end)

Not challenged in either petition. No response needed.

The DPRA i s a maj or substantive recognition and delineation of
a death-sentenced inmate's statutory right to postconviction
counsel at public expense. This provisionis integral to defining
t he substantive right to postconviction counsel. Those procedural

aspects not necessary to define the substantive right are



expressions of public policy on a very inportant matter — the fair
but tinely effectuation of the death penalty. (See preanble to the
Act.). Petitioners' separation of powers argunment nust be
rejected, or rendered noot by this Court's adoption of appropriate
rules. Finally, Petitioners’ argunent agai nst severance i s w t hout
merit.

I11.  CONCLUSI ON

VWHEREFORE, for the aforenentioned reasons, Respondents

respectfully nove this Court to deny all requested relief.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

Rl CHARD B. MARTELL
CHI EF, CAPI TAL APPEALS
FLORI DA BAR NO. 300179

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414-3300 Ext. 4579

COUNSEL FOR RESPONDENTS



CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
Moti on has been furnished by U S. Mail to Todd G Scher, Assistant
Capital Collateral Regional Counsel, Ofice of the Capital
Col | ateral Regi onal Counsel, Southern Region, 101 Northeast Third
Avenue, Suite 400, Ft. Lauderdale, Florida 33301, this __ day of

February, 2000.

Ri chard B. Martel
Chi ef, Capital Appeals



