I N THE SUPREME COURT OF FLORI DA

RONALD LEE BELL, JR.,

Appel | ant,

VS. CASE NO.: SC00-1185

STATE OF FLORI DA,

Appel | ee.

| NIl TI AL BRI EF OF APPELLANT

PRELI M NARY STATEMENT

References to the clerk’s record will be designated with the

prefix “R" followed by the volunme and page nunber. The
transcript will be simlarly designated with the prefix “T.”
The transcript volunmes are double nunbered. One is a

sequential numbering which begins with the record and goes
t hrough the transcript volunmes. The second nunber begins with

the transcript volunmes and continues to the end. References to

the transcript will use the second nunber. The page nunbering
in the record and transcript are separate. An appendix is
attached to this brief and references to it wll be designated

with the prefix “App.”



STATEMENT OF THE CASE AND FACTS

Procedural Progress Of The Case

On April 1, 1999, an Okal oosa County grand jury returned an
i ndi ctment charging Ronald Bell, Jr., Kristel Rose Maestas, and
Renee K. Lincks with first degree nmurder (count one) and arned
ki dnaping (count twod). (R1:1-3) The alleged victim of both
charges was Cordell S. Richards, and the crines allegedly
occurred on February 2 and 3, 1999. (R1:1-3) Bell pleaded not
guilty on May 3, 1999. (RL1l:22) Bell proceeded to a jury trial,
and the jury found him guilty as charged on March 17, 2000.
(R5:845-846) (T7: 1238-1239) After the penalty phase of the trial
held the followi ng day, the jury recommended a death sentence
for Bell by a vote of 12 to 0 on March 18, 2000.
(R5: 842) (T7: 1331)

A sentenci ng hearing before the judge was held on April 17,
2000. (R6:995-1010) On May 15, 2000, Circuit Judge Thomas T.
Rem ngton sentenced Ronald Lee Bell, Jr., to death for the
murder and to life inprisonment for the kidnaping. (R5:912-
942) (T1339-1359) The court found five aggravating circumstances:
(1) the homcide was commtted during a kidnaping; (2) the
hom ci de was commtted to avoid arrest; (3) the hom cide was
commtted for pecuniary gain; (4) the hom cide was heinous,

atrocious or cruel; and (5) the hom cide was cold, calcul ated



and preneditated. (R5:921-932)(App. A In mtigation, the court
found one statutory and seven nonstatutory mtigating
circunmstances: (1) Bell’'s age of 17-years-old at the tine of
the crinme was a statutory mtigating circunstance and given
“little weight” (R5:933-934) (App. A ; (2) disparate treatnment of
co-def endants Renee Lincks and Kristel Maestas was given “little
wei ght” (R5:934-936) (App. A); (3) Bell was a good student was
given “little weight” (R5:397)(App. A; (4) Bell was a nodel
prisoner while awaiting trial was given “very little
wei ght” (R5: 937) (App. A); (5) Bell has a good famly support
systemwas given “little weight.” (R5:937-938)(App. A, (6) Bell
was active in church was given “slight weight.” (R5:938)(App.
A); (7) Bell was gainfully enployed, had the potential to
finish high school and further education, and perforned
vol unteer work was given “sone weight.” (R5:938-939)(App. A);
(8) Bell has a very supportive extended church famly was given
“little weight.” (R5:939-940) (App. A

Bell filed his notice of appeal to this Court on May 22,

2000. (RS5: 945)

Facts — @uiilt Phase

Martin Stone attempted to contact his friend, Cordell
Ri chards, for a couple of weeks w thout success. (T4:609-612)
Stone’s attenpts included tel ephone calls, e-mails, and trips to
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Cordell’s apartnment and work place. (T4:610-612) On February
13, 1999, Stone asked the police for assistance, and Officers
John Douma and M ke Nichols went to Cordell’s apartnent to
performa welfare check. (T4:612-614, 623-626) Sergeant Bruhn
and Stone arrived a few mnutes later. (T4:625) Douma and
Ni chols had tried, w thout success, to obtain the attention of
anyone who m ght be in the apartment by pounding on the doors
and wi ndows. (T4:624-627) O ficer Nichols noticed a wi ndow was
ajar, and Officer Douma entered the apartnent through the
wi ndow. (T4:626)

VWhen Douma entered t he apartnent, he found hinself in aroom
whi ch appeared to be used for storage. (T4:626-627) Dounma |eft
that room and went into the common |iving areas and opened the
door for Nichols and Bruhn. (T4:627-628) A bedroom door was
| ocked with a deadbolt and had a towel stuffed under the door.
(T4:628-629) The officers beat on the door and a young, bl ack
mal e opened the door. (T4:629-630) He identified hinself as
Ronal d Lee Bell. (T4:630) A young woman, Kristel Maestas, was in
a sleeping bag on the floor of the bedroom (T4:631-634) Both
Bell and Maestas appeared to be just waking up. (T4:631-634,
636) Bell said he did not know anyt hi ng about Cordell Richards.

(T4:629-631, 637-638) Maestas said she subleased a room from



Ri chards, but she had not seen him since earlier in the week.
(T4:633)

On March 4, 1999, the deconposing body of Cordell Richards
was found in a wooded area at the end of a cul-de-sac in an
undevel oped portion of a housing subdivision in Okal oosa County.
(T3:498-503, 507-510, 562-566; T5:813-815, 989-992, 996) The
partially skel etoni zed and burned remains were tied to a tree
with a chain and a rope. (T3:509- 512;T5:830-832) Various itens
of evidence, including clothing, a blanket, a chain, a rope,
tape and the soil under the body which snelled of gasoline,
were recovered for later examnation. (T3:513-516, 523-531;
T5:831-840) Dr. M chael Berkland exam ned the remanins at the
scene and perforned the autopsy. (T3:505-561) He found the
body to be in an advanced state of deconposition and there were
no internal organs to exam ne. (T3:516) There were nultiple
fractures to the head -- the result of blunt force trauma.
(T3:516-517) Additionally, Berkland found fractures to the
shoul der bl ade, the sternum the ribs, the |lower part of the
upper arm and to the wist. (T3:520-521) These wounds were
consistent with the victim having been beaten with a club.
(T3:520-521) The burn patterns on the remains |ead Berkland to
the opinion that the burning was post-nortem (T3:517-520)

Charring of the bone on the left side of the neck indicated to



Berkland that there had been an injury to the tissue that
cleared a path for he fire to the bone in the neck. (T3:519-520,
530- 531, 539) Berkland concluded the cause of death to be a
conbi nati on of blunt force traum and a probable chop injury to
the left neck. (T3:540-541)

In the early part of February 1999, Donal d and Robi n Burden
took their daily walk which passed by the cul -de-sac where the
body was found. (T4:674-678) They saw three individuals and a car
in the cul-de-sac. (T4:678-679) The car was a small brown or tan
vehicl e, such as an Escort or K-car, with a wi ndow broken out on
t he back right side. (T4:679) A board of some type had been used
to replace the window (T4:679) The back of the car was open
(T4:678) When shown a photograph of Bell’s car, a 1988 Ford
Escort with the right rear wi ndow broken out, Donald Burden said
the car he saw was simlar, but he was not certain that was the
vehicle. (T4:679-680, 687) The car drove passed the Burdens.
(T4:681-683) Donald Burden said the three persons he saw were a
black male, a white female and, he thought, the third was a
white male. (T4:680) He did not get a clear view of all three
i ndi viduals. (T4:680, 687) At trial, Burden said he thought the
bl ack nmal e was driving, but he adm tted that he had earlier said

the black male was in the back seat.(T4:683, 688)



Kristel Maestas testified that she, Ron Bell, Jr., and Renee
Lincks participated in the homcide of Cordell Richards.
(T5:910-988) At the time she testified, Maestas had been
convicted of first degree murder for the death of Richards. She
said she decided to testify hoping she m ght gain some benefit
in any future clenmency petition. (T5:980-982) Maestas rel ated
the following in her testinony:

Ron and Kristel had been dating for a fewnonths at the tine
of the hom cide. (T5:943) Ron was 17-years-old and a hi gh school
senior living with his parents. (T5:943-944) Kristel was 16-
years-old and had been kicked out of her parents’ house.
(T5:944) They | oved each other, and Ron helped Kristel find a
pl ace to stay. (T5:944) Through a newspaper advertisenent for
roommates, Kristel and Ron net Cordell Richards, and Kristel
nmoved into Richards’ extra bedroomin his apartment. (T5:911-
912, 944) After Kristel noved into the apartnent, Richards began
to proposition her for sex. (T5:913-915, 945) Richards would
come into Kristel’s roomwearing only bikini underwear all egedly
just to talk. (T5: 913, 946-948) When Kristel refused his first
requests, Richards would just |eave. (T5:948) On one occasion

when Kristel said “no” to his request for sex, Richards grabbed
her shoul ders and pushed her against the wall. (T5:913, 948-949)

She began to cry. (T5:913) Richards pushed Kristel against the



wal |l a second tine, and she hit her head. (T5:914) Apparently,
Ri chards then realized what he was doing and left the room
(T5:914-915, 950-951) Kristel said Ron found out about Richards’
attack when he saw bruises on Kristel’s back. (T5: 951-952) He
was upset that she had been hurt. (R5:952) Ron bought a deadbolt
| ock for the bedroom door in the apartnent to give Kristel nore
privacy. (T5:954-955) A friend, Renee Lincks also agreed to
stay the night with Kristel in the apartnent. (T5: 952-955)

The very night Kristel and Renee were together at the
apartnment, Cordell Richards asked both of themif they wanted to
sl eep together with himin his room (T5:952-953) Renee cal |l ed
her friend, Denetrius Modley, who picked them up from the
apartment. (T5:953) Ron later took both girls back to the
apartnment. (T5:953) Ron also |left a baseball bat with the girls
at the apartnment. (T5:954) Later, Richards called the two girls
fromhis bedroomto the tel ephone in Kristel’s bedroom (T5:955-
966) He pretended to be a wonman, his girlfriend. (T5:956)
Kristel and Renee were upset. (T5:953) They paged both Ron and
Demetrius Modley. (T5:957) Ron responded to the apartment to
hel p. (T5:957-958)

VWhen Ron entered the apartment, he confronted Ri chards about
hi s behavior toward the girls. (T5:915, 958) The girls came out

of the bedroom (T5:959) Kristel saw Ron and Richards start



pushing each other. (T5:916, 959) Neither one had a weapon.
(T5:959) Ron placed Richards in a choke hold, and Richards | ost
consci ousness. (T5:917) Ron told Renee to get the bat, and Renee
gave the bat to Kristel. (T5:917-918, 960-961) Kristel hit
Ri chards in the legs with the bat. (T5:918) She said she did not
remenber hitting Richards anywhere but his legs. (T5:919-920,
962-963) She did not know how bl ood got on the apartnment walls.
(T5:919-920) However, she did see blood com ng from Ri chards’
head when she was swi nging the bat. (T5:962-963) Ron directed
Renee to get a rope out of his car and a blanket fromthe bed.
(T5:918-919, 964-965) They tied Richards, rolled him in the
bl anket and placed himin the back of Ron's car. (T5:919,921

965-967) Ron drove the car to a wooded area off a cul-de-sac in
Okal oosa County. (T5:922)

Ron, Renee and Kristel carried Richards, who was now
conscious but still rolled in the blanket, into the woods. (T5:
922-923, 969-971) Renee said sonething about PIN nunbers to
Ri chards’ bank account. (T5:923) Kristel said there had never
been any di scussion in her presence about PIN nunbers. (T5:923)
Ron had Kristel shone the flashlight in Richards’ face, and
Renee asked Richards for the PIN numbers. (T5:923-924)
Kristel, Renee and Ron then alternated hitting Richards with the

baseball bat. (T5:924-926) Wwen Kristel hit Richards, Ron



rem nded her that Richards had hurt her. (T5:925) At one point,
Ri chards asked Ron not to kill him (T5:925) Since Renee was not
hitting Richards hard enough, Ron took the bat and hit Ri chards
really hard and made t he conment that he was Babe Ruth. (T5:925-
926) They carried Richards further into the woods and tied and
chained himto a tree. (T5:927-928) Richards again asked not to
be killed as they tied him (T5:928) Kristel said Renee
suggested setting Richards on fire. (T5:972-973) Ron then poured
lighter fluid on Richards and set him on fire. (T5:929-930)
Kristel said she ran to the car at that point. (T5:930)

Ron and Kristel returned to the scene two additional times.
(T5:931-941) After daylight, Ron, Kristel and Renee returned to
be sure Richards was dead. (T5:932, 976) As they entered the
woods, they could hear Richards calling out. (T5:932-933) Ron
and Renee continued to the tree where Richards was chai ned, but
Kristel did not go. (T5:933, 976) After a couple of m nutes, Ron
and Renee returned, and Renee said Ron had tried wi thout success
to break Richards’ neck. (T5:933-934, 976) They drove to a
Target store and purchased a nmeat cleaver and duct tape.
(T5:934-936, 977) Again, they drove to Richards’ | ocation.
(T5:936, 978) Ron and Renee went back into the woods. (T5:936-
937) Kristel said they returned after about five mnutes, and

she saw blood on the cleaver. (T5:936-937) Renee questioned
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whet her Ron had cut Richards’ throat far enough, and Ron
returned to the tree. (T5:938, 979) About a week l|later, Ron
Kristel and Kristel’s younger sister, April Maestas, returned to
Ri chards’ body. (T5:938-939, 979) At this time, Ron doused the
body with gasoline and set it on fire. (T5:940-941)

Renee Lincks also testified about the hom cide. (T6:1040-
1133) The State allowed her to plead guilty to mansl aughter for
a sentence of fifteen years in exchange for her testinony.
(T6:1041) She testified about her version of the hom cide as
fol | ows:

Renee Lincks was 15-years-old and friends with Ron Bell and
Kristel Maestas. (T6:1042-1043) She spent time with them often
in the late part of 1998 and early 1999. (T6:1044-1045) Renee
did not get along with her mother, and she decided to |eave
home for a time. (T6:1045) She spent one night at the hone of a
friend, Denmetrius Modley. (T6:1045) Kristel was then staying at
Cordell Richards’ apartnent, and she asked Richards if Renee
could stay there as well. (T6:1046-1049) He agreed. (T6:1047-
1049) Ron hel ped Renee nove sonme of her belongings to the
apartnment. (T6:1046-1047) Renee said that based on Richards’
comments to her when she was at the apartnment, Kristel had | ead
himto believe that the two of them were bi-sexual. (T6:1049)

Renee played along with the story. (T6:1049) Ri chards suggested
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the two girls could both sleep with himin his room (T6:1049)
Renee becanme unconfortable because of these remarks, and she
called her friend Modley to pick her up. (T6:1051-1055) The
next night, February 2, 1999, Renee went back to the apartnent
and spent the night, since Ron was staying the night at the
apartnment with her and Kristel. (T6:1055-1056)

Renee sai d that Ron di scussed beating up or killing Cordell
Ri chards. (T6:1058-1061) He said he was angry about Ri chards’
sexual advances toward Kristel and the incident when Richards
physically assaulted Kristel |eaving bruises on her back when
she refused to have sex with him (T6:1058) Kristel told Renee
that Richards had al so exposed hinself to her. (T6:1058-1059)
Renee said she did not believe Ron when he said he wanted to
kill Richards. (T6:1060) Kristel said that she saw Ri chards pay
t he February rent and t hat whatever happened, they could stay in
the apartnment through the month. (T6:1060) There was also a
di scussi on about pawning Richards’ property. (T6:1061) Kristel
and Ron went to Wal-Mart to buy sonme personal itens. (T6:1062)
They returned with the itenms, along with a rope, a chain and a
| ock which they said would be used when they killed Richards.
(T6:1063) They went to see a friend of Ron’s, Calvin Smth, and
Ron tal ked to hi mabout helping to kill Richards. (T6:1064) Ron

told themthat Calvin said he did not think he could sneak out
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of the house that night. (T6:1064) They also went to Denetrius
Modl ey and asked himto assist, and he said he m ght hel p beat
soneone up, but not kill him (T6:1065-1066) Modley said he
woul d page them later, but he never did.(T6:1065-1066) Ron,
Kristel and Renee returned to Richards’ apartnent around
m dni ght. (T6:1066) Ron |left, but he told the girls to page him
i f anything happened. (T6:1067)

After Ron left, the girls received a telephone call from
Ri chards. (T6:1068) Kristel answered the call and the caller
said it was Heather, Richards’ girlfriend. (T6:1068) The caller
asked the girls to kiss each other. (T6:1068) Kristel figured
out the caller was Richards and they determ ned the call cane
from Ri chards’ telephone line. (T6:1068-1069) Kristel went to
Ri chards’ bedroom and angrily confronted him (T6:1069-1072)
Kristel returned to her bedroom | ocked the door and paged Ron.
(T6:1072-1073) Ri chards came to the bedroom door and
apol ogetically asked to talk
to them (T6:1073) A short tinme later, Renee heard Ron’s voice
out si de the bedroom door. (T6:1073-1074)

Kristel told Ron about Richards’ telephone call, and Ron
became angry and confronted Ri chards about his harassnent of the
girls. (T6:1075) Richards began noving toward the front door and

Ron grabbed him and shoved him (T6:1075-1076) Ron pl aced
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Richards in a headl ock.(T6:1076) Richards could not speak.
(T6:1076) Ron told Renee to get the baseball bat. (T6:1076)
Renee handed the bat to Kristel. (T6:1078) Kristel began hitting
Richards in the legs. (T6:1079-1080) She also hit himin the
tenpl e, knocking Richards’ glasses off and causing sone
bl eeding. (T6:1081-1082) Ron continued his choke hold and
Ri chards | ost consciousness. (T6:1082) They tied up Richards,
wrapped himin a bl anket and placed himin Ron's car. (6:1083-
1087) They drove to a wooded area at the end of a cul -de-sac.
(T6: 1087-1090)

VWhen they reached the wooded area, Kristel suggested they
kill Richards by burning him (T6:1089) One of themfound a can
of cigarette lighter fluid in Ron’s car. (T6:1089) The three of
t hem began dragging Richards into the woods. (T6:1091) Renee
asked Ron about getting the PIN nunmber to Richards’ bank
account. (T6:1092) They pulled the blanket off of Richards’
head and asked him for the nunmber. (T6:1092) He gave them four
nunbers and asked not to be killed. (T6:1093) Ron becane upset
and told Kristel to hit Richards with the baseball bat.
(T6:1093) Al three took a turn hitting Richards with the bat.
(T6:1094-1096) They continued into the woods and chai ned

Richards to a tree. (T6:1097) Ron poured lighter fluid on
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Ri chards and Kristel 1lit him on fire. (T6:1097-1098) Ron,
Kristel and Renee then ran and drove away. (T6: 1098-1099)

Later in the norning, after daylight, Ron, Kristel and Renee
drove back to the woods where Richards was |ocated. (T6:1107)
Kristel remained in the car. (T6:1107-1108) Ron and Renee
entered the woods. (T6:1107-1108) They heard Richards faintly
calling for help. (T6:1107-1108) There were constructi on workers
at a house not too far fromthe cul -de-sac. (T6:1108) Ron and
Renee went to Richards. (T6:1108) Ron tried to break Richards’
neck, but he was unable to do so. (T6:1108-1109) They |l eft and
drove to a Target Store where they bought a nmeat cleaver and
duct tape. (T6:1110-1111) VWhen they returned to Richards, Ron
cut Richards’ throat. (T6:1112-1114) Later that night, Ron’'s
friend, Calvin Smth, came over and helped forge checks on
Ri chards’ account. (T6:1116-1117) Renee said the next day, they
tried to pawn sone of Richards’ property. (T6:1117-1118) A few
days |l ater, they successfully pawned a TV and violin. (T6:1121-
1122)

Calvin Smith, Ron's friend, testified with a prom se from
the prosecutor that he would not be arrested for forgery.
(T4:720-770) He said in early February 1999, Ron asked himto
help fight soneone who tried to rape Ron’s girlfriend,

Kristel.(T4:723) Kristel was staying at the man’s apartnent in
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Spanish Villa. (T4:723) Ron canme to Calvin’s nother’s house
where Calvin lived late one night. (T4:725-727) Ron told him
about the attack this man made on Kristel and that he wanted
help in beating the man up. (T4:728-729) Calvin was not
interested in participating. (T4:729) He told Ron he woul d have
to get permssion fromhis nmother to | eave the house. (T4:729)
He left as if to ask his nother, but he never went to her room
(T4:729) Calvin then told Ron his nother would not |et himleave
the house. (T4:729-730) Ron left. (T4:730) The next day, Ron
told Calvin that they had beaten the man, chained himto a tree,
tried to burn him and finally, Ron cut the man’'s throat.
(T4:732) Calvin went to the apartment later during the day and
hel ped Ron forge checks on Richards’ account. (T4:733-745) He
identified a check he forged which had been retrieved from bank
records of Richards’ account. (T4:741, 770-775)

Timthy Rex, a pawn shop enployee, testified that his
records showed that Ron Bell has sold a violin to the shop in
February 1999.(T4:689-693) Rex admtted he made a m stake
entering into the purchase agreenent because Bell was not 18-
years-old. (T4:964-695) Rex also testified that his records
showed a TV was pawned on February 6, 1999, for a Thonas
Bal dwi n. (T4:697-698) Thomas Baldwin testified that he was a

friend of Ron Bell’s and hel ped him pawn the TV. (T4:706-712)
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The TV and violin were identified as property of Cordell
Ri chards’. (T4:617-618; 714-719)

Penal ty Phase And Sent encing

The State presented no additional evidence at the penalty
phase of the trial. (T7:1266) Bell presented two wi tnesses and

school and jail records. (T7:1266-1284) His witnesses were his

father, Ronald Bell, Sr., and his grandfather, Austin David
Bell, Jr. (T7:1266, 1275)
Ronald Bell, Sr., is the youth pastor at Greater Peach

M ssionary Baptist Church in Fort Walton Beach. (T7:1267-1268)
His son, Ron Bell, Jr., was then eighteen-years-old and had
lived in the community and attended public schools his entire
life. (T7:1267) Rev. Bell said that his son was active in the
church —- he served as an usher, sang in the choir and was vice
president of the youth district association. (T7:1267-1268)

Ron was a senior at Choctawhatchee Hi gh School, and he had
pl anned to join the Air Force and to study to be an el ectrician
after graduation. (T7:1269) Ron held part-time enploynent and
assisted the famly finances by purchasing his own clothes and
other items. (T7:1269-1271) Rev. Bell said that other than
normal teenage behavi ors there had been no conduct problens with
his son. (T7:1273-1274) Ron’'s grandfather and Rev. Bell’s

father, Austin Lee Bell, spent a lot of time with Ron, and Ron
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would go to his grandfather’s house to visit regularly.
(T7:1268)

Austin Lee Bell was also a mnister and pastor of St. John
M ssionary Baptist church in Florala, Al abama. (T7: 1275) Ron
spent weekends with his grandparents on a regular basis.
(T7:1276) His grandnother was a strict disciplinarian, and Ron
woul d have to follow her rules. (T7:1276) During those visits,
Ron woul d attend his grandfather’s church and participate in the
youth activities. (T7:1276) Austin Bell described his grandson
as a typical teenager. (T7: 1278)

The trial court held a Spencer hearing on April 17, 2000.
(R6:995) At this hearing, the State presented one w tness,
| nvestigator Stan Griggs, who testified about distances and
driving times fromthe victim s apartnment to the | ocati on of the
body and fromthat |ocation to the Target Store. (R6:996-1000)
The State and the Defense then presented argunent concerning the
penalty. (R6:1000-1010)

On May 15, 2000, Circuit Judge Thomas T. Rem ngton
pronounced a death sentence. (T7:1339-1360) After Judge
Rem ngton read the sentencing order, the prosecutor advised the
court that the order contained a m sstatenment of |law. (T7:1358)
Specifically, the prosecutor told the ~court that t he

constitutional bar to executing juveniles applied to persons
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under the age of 17 years, rather than 16 years as the Court
stated inits order. (T7:1359) The prosecutor noted that a death
sentence was, therefore, legally precluded for either Maestas or
Lincks. (T7:1359) The judge said he would make a witten
anmendnment to the order. (T7:1359) In the witten order, the
j udge made a handwitten correction to the order where reference
was nmade to the prosecutor’s inability to pursue a death
sentence for Maestas or Lincks. (R5:938)(App. A) There was no
di scussion about the court’s wuse of the incorrect |[egal
principle when eval uating t he age m tigating
ci rcumst ance; (T7: 1359) Addi tionally, the judge made no
correction to the witten order in the section dealing with the

age mtigating circunstance. (R5:933-934)(App. A
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SUMVARY OF ARGUMENT

1. The trial court found Ronald Bell’s age of 17-years-old
at the time of the crine as a statutory mtigating circunstance.
However, the court assigned the circunstance “little weight.” In
reachi ng his wei ghing decision, the judge expressly relied on
hi s erroneous understanding of the law that the constitutional
bar to executing juveniles was |imted to persons under the age
of 16 years. The trial court acknow edged that this Court has
stated that the age mtigating factor is entitled to nor e
wei ght the closer the person’s age is to the age of a
constitutional prohi bition to execution. Si nce t he
constitutional bar to execution of juveniles is for those
persons under the age of 17, not age 16 as the trial court
assunmed, the trial court’s sentencing decision is legally and
factually flawed. Bell’s death sentence has been inposed in

violation of his rights to due process and to be free fromcruel

and/ or unusual punishnment. Art. |, Secs. 9, 16, 17 Fla. Const.;
Amends. V, VIII, XIV, U S. Const.
2. Bell filed a notion asking the trial court to declare

that a death sentence was unconstitutional when applied to
persons under the age of 18 years at the time of the crime. The
trial court denied the notion. This notion should have been

granted, since the execution of sonmeone who was under the age of
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18 years at the time of the crine has been unusual in the State
of Florida and contrary to the policies treating children
different than adults. Since Bell was 17-years-old at the tine
of the offense, the death sentence now inposed on him
constitutes a violation of Article |I Sections 9 and 17 of the
Florida Constitution and Anmendnents V, VIII and XIV of the
United States Constitution.
3. Ronald Bell's motive to kill was anger over Cordell

Ri chards’ sexual harassnent of Kristel and Richards’ assault on
her when she rebuffed his sexual advances. Bell killed in anger
to avenge his girlfriend. Killing Richards to avoid arrest was
not Bell’s dom nant notive. The aggravating circunstance
provided for in Section 921.141(5)(e) Florida Statutes, that the
hom ci de was commtted for the purpose of avoiding arrest, is
applicable in cases where the victimis not a police officer
only where the dom nant notive for the crime was to elimnate

the victimas a witness. See, e.q., Menendez v. State, 368 So. 2d

1278 (Fla. 1979); Riley v. State, 366 So.2d 19 (Fla. 1976). No

such dom nant notive exists, and the trial court erred in
finding and weighing this aggravating circunmstance in the
sentenci ng process. Bell’s death sentence has been inposed in

violation of the United States and Florida Constitutions.
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Amends. V, VIll, XIV, U S. Const.; Art. I, Secs. 9, 16, 17 Fla.
Const .

4. A prosecutor is not permtted to personally attack
def ense counsel during closing argunment to the jury. See,e.qg.

Brooks v. State, 762 So.2d 879, 904-905 (Fla. 2000). The

prosecutor in this case personally attacked Bell’'s defense
counsel which now warrants this Court’s reversing this case for
a new trial. In his rebuttal closing argunent during guilt
phase, the prosecutor accused defense counsel of telling the
jury not to follow the |aw. Def ense counsel’S argunent had
nerely expressed a view that the facts did not support a first
degree nmurder verdict. Def ense counsel objected to the
prosecut or’s unfounded and i nproper attack, but the trial court

did not adnonish the prosecutor or stop the argunment. Bell’'s

right to due process and fair trial was violated. Art. |, Secs.
9, 16, 17 Fla. Const.; Anends. V, VI, VIII, XV, US. Const.
5. No pleading filed before the trial and sentencing

proceeding in this case provided Bell or the jury notice as to
whi ch aggravators the State was seeking to prove. The tria
court instructed the jury on aggravating circumnstances.
However, the jury reported no specific findings as to the
aggravators. The jury was not instructed that it nmust find by

sone burden, no |ess beyond a reasonable doubt, that the
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aggravators were of sufficient weight to inpose the death
penalty, and the jury reported no such finding. These factors
i ndividually, and in conbination, render inmposition of the death
sentence in this case a fundanental violation of Bell’s rights
to due process and to his protection against cruel and/or
unusual puni shment. See Anends. VIII, XIV, US. Const.; Art. |

secs. 9, 17, Fla. Const.; Apprendi v. New Jersey, 120 S. Ct.

2348 (2000); State v. Overfelt, 457 So. 2d 1385 (Fla. 1984).

ARGUMENT

| SSUE |

THE TRIAL COURT ERRED IN FAILING TO G VE PROPER
CONSI DERATI ON  AND WEI GHT TO BELL’S AGE OF 17 AT THE
TIME OF THE CRIME, SINCE THE COURT APPLIED AN
| NCORRECT LEGAL STANDARD | N THE WEI GHI NG PROCESS BASED
ON THE COURT’ S | NACCURATE BELI EF THAT THE
CONSTI TUTI ONAL BAR TO EXECUTI NG JUVENI LES APPLI ED ONLY
TO THOSE UNDER THE AGE OF 16.

Age of the defendant is a statutory mtigating circunmstance
which nust be appropriately considered in the sentencing
wei ghi ng process. See, Sec. 921,141 (6) (g) Fla. Stat. A
defendant’s youth, particularly when he is in the teenage years,

is a significant factor in mtigation. See, Ubin v. State, 714

So.2d 411 (Fla. 1998). As this Court stated, evaluation of the
age mtigating factor nmust recognize “the patent |ack of
maturity and responsi bl e judgnent that underlies the mtigation
of young age.” |bid. at  418. A death sentence is
constitutionally prohibited for defendants who were under the
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age of 17 at the time of the crinme. See, Brennan v. State, 754
So.2d 1 (Fla. 1999). This mtigating factor becones stronger
“the closer the defendant is to the age where the death penalty
is constitutionally barred.” Urbin, 714 So.2d at 418.
Additionally, this Court has held that the age statutory
mtigating circunmstance nust be found and afforded weight to

def endants who are 17 at the tinme of the crinme. See, Ellis v.

State, 622 So.2d 991 (Fla. 1993).

The trial court found Ronald Bell’'s age of 17-years-old at
the time of the crime as a statutory mtigating circunstance.
(R5:933-934) (App. A) However, the court assigned the
circunstance “little weight.” (R5:934) In reaching his weighing
decision, the judge expressly relied on his erroneous
understanding of the law that the constitutional bar to
executing juveniles was |limted to persons under the age of 16
years. (R5:934) The court acknow edged that this Court has
stated that the age mtigating factor is entitled to nor e
wei ght the closer the person’s age is to the age of a
constitutional prohibition to execution. (R5:934) Urbin v.
State, 714 So.2d at 718. Since the constitutional bar to
execution of juveniles is for those persons under the age of 17,

Brennan v. State, 754 So.2d 1, not age 16 as the trial court

assumed, the trial court’s sentencing decision is legally and
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factually fl awed. Bell’ s death sentence has been inposed in
violation of his rights to due process and to be free fromcruel
and/ or unusual punishment. Art. |, Secs. 9, 16, 17, Fla. Const.;
Amends. V, VIII, XIV U S. Const.

On review of a trial court’s sentencing order, this Court
typically applies an abuse of discretion standard to the | ower
court’s assignnment of weight to mitigating circunstances. See,

St ephens v. State, 27 Fla. L. Weekly S161 (Fla. March 15, 2001);

Gordon v. State, 704 So.2d 107 (Fla. 1997). However, the

sentencing order inthis case is not entitled to such deference,
since the trial judge was | aboring under an erroneous | egal
standard when finding and weighing Bell's age as a mtigating

circunstance. See, Ferguson v. State, 417 So.2d 639 (Fla. 1982);

Mnes v. State, 390 So.2d 332 (Fla. 1980). The trial judge wote

the order as foll ows:

B. The defense asserts that the age of the defendant
at the tine of the crine is a mtigating factor.
(Section 921.141(6)(g). Clearly, the evidence at trial

established that Ronald Bell, Jr., was seventeen years
and ten nonths of age at the tinme these crinmes were
comm tted. This evidence of age was clearly

est abl i shed t hr ough t he i nt roduction of t he
defendant’s driver’s license into evidence and by the
testimony of the defendant’s father, Ronald Bell, Sr.

As a general rule the closer the defendant is to
the age where the death penalty is constitutionally
barred, wunder the age of 16 when commtting the
crime, the nore weight age is given as a statutory
m tigator. The age factor additionally becones
i nportant when there is an extensive history of
parental neglect, abuse or |ack of guidance.
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Al t hough Ronal d Lee Bell, Jr., at the tine of this
crime, was two nonths shy of his eighteenth birthday,
there is no evidence of record that he was abused,
negl ected or not provided with a normal, healthy
envi ronnent and supported by | oving parents.
For the foregoing reasons this Court gives the age
of the defendant little weight.
(R5:933-934) (App. A) Since the trial <court relied on an
erroneous | egal assunption that the death penalty was
constitutionally barred for persons under the age of 16 rather
than under the age of 17, the court’s finding and weighing
decision regarding this mtigating circunstance is legally
fl awed.

Bell is aware that the prosecutor advised the court, during
t he hearing when the court announced sentence, of the correct
| egal principle that the constitutional bar execution is set at
under the age of 17. (T7:1358-1360) However, the prosecutor did
so in reference to the ~court’s discussion about the
constitutional bar as it applied to the co-defendants, Renee
Li ncks and Kristel Maestas. (R5:936) The judge hand wrote a
correction in the sentencing order at the point of this
di scussi on. (R5:936) No correction was nade to the order
regarding the age mtigator. (R5:933-934) The court never
acknow edged that the error also affected the deci sion about the

wei ght afforded the age mtigator. (R5:933-934) (T7:1359-1360)

Nothing in the record indicates that the trial judge in any way
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reconsi dered the findi ng and wei ghi ng of the age m tigator using
the corrected |egal principle. (R5:933-934)(T7:1359-1360)

The trial court inproperly weighed the age mtigating
circunstance wusing an erroneous |egal standard that the
constitutional bar to executing juveniles was for persons under
the age of 16 instead of under the age of 17. This error
af fected the sentenci ng deci sion, and Bell’s death sentence nust

be reversed for resentencing.
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#ﬁEUiQHAL COURT ERRED | N SENTENCI NG BELL TO DEATH

SI NCE A DEATH SENTENCE FOR OFFENDERS UNDER THE AGE OF

18 1I'S UNCONSTI TUTI ONAL UNDER THE FLORI DA AND UNI TED

STATES CONSTI TUTI ONS.

Bell filed a notion asking the trial court to declare that
a death sentence was unconstitutional when applied to persons
under the age of 18 years at the time of the crime. (R2:395;
R3: 435) The trial court denied the notion. (R3:502) Thi s
noti on shoul d have been granted, since the execution of someone
who was under the age of 18 years at the time of the crine has
been unusual in the State of Florida and contrary to the
policies treating children different than adults. Since Bell was
17-years-old at the tinme of the offense, the death sentence now
i nposed on him constitutes a violation of Article |I Section 9
and 17 of the Florida Constitution and Amendments V, VIII and

XIV of the United States Constitution.

In Allen v. State, 636 So.2d 494 (Fla. 1994), this Court

held that a death sentence for someone who was under the age of
16 years at the time of the crime was cruel or unusual
puni shment because of the small nunmber of death sentences
i nposed on persons of that age and the apparent public sentinment
agai nst inposition of such a sentence. This Court noted that in
the 50 years preceding its opinion there had been only two death

sent ences i nposed on persons for crimes comm tted when under the
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age of 16, and both cases had been reversed on appeal. |bid. at

497.

Later, in Brennan v. State, 754 So.2d 1 (Fla. 1999), this

Court applied the same reasoning as used in Allen to conclude
that a death sentence for a person who was under the age of 17
at the time of the crinme was |ikew se unconstitutional as cruel
or unusual punishment. In reaching this holding, this Court
wr ot e:

In reaching our decision in Allen, we
relied on article 1, section 17 of the
Fl orida Constitution, and not on either the
Ei ght  Amendnent of the United States
Constitution or the United States Suprene
Court’s decision in Thonpson v. GCklahonmn,
487 U.S. 815, 838, 108 S.Ct. 2687, 101
L.Ed.2d 702 (1988), which held that
execution of a defendant who was fifteen at
the time of the crinme was prohibited by the
Ei ghth  Amendnment of the United States
Constitution.[Footnote om tted]

Brennan asserts that our reasoning in Allen
conpels the same result here. W agree. 1In
this case, the defendant presented the trial
court with wunrefuted data that at |[east
since 1972, nore than a quarter of a century

ago, no i ndividual under the age of
seventeen at the time of the crine has been
executed in Florida. In fact, our research

reveals that the |ast reported case where
the death penalty was inposed and carried
out on a sixteen-year-old defendant was Cl ay
v. State, 143 Fla. 204, 196 So. 2d 462
(1940), over fifty-five years ago. Si nce
1972, the death penalty has been inposed on
only four defendants, other than Brennan,
who were sixteen at the tinme of the crine.
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For each of the three defendants whose
appeal s have al ready been deci ded, the death
sentence was vacated. See Farina v. State,
680 So. 2d 392, 398-99 (Fla. 1996); Morgan
v. State, 639 So. 2d 6, 8 (Fla. 1994); Brown
v. State, 367 So.2d 616, 625 (Fla. 1979).
This case is virtually identical to Allen
both because of the infrequency of the
i nposition of the death penalty on juveniles
age sixteen at the time of the crine and
because, since 1972, each death sentence
i nposed on a defendant who was sixteen at
the time of the crime has been overturned by
this Court. Thus, we agree that our
decision in Allen interpreting the Florida
Constitution conpels the finding that the
death penalty is cruel or unusual if inposed
on a defendant under the age of seventeen.

Brennan, 754 So.2d at 7-8.

The same reasoning, as expressed in Allen and Brennan,
applied in this case leads to the conclusion that a death
sentence for persons under 18-years-old at the tine of the crine
is unconstitutional. A death sentence is infrequently inposed
in this state upon persons who were 17-years-old at the tinme of
the crime, and any such sentence is rarely affirnmed in the
courts. Since 1973, there have been no executions in Florida of
persons who were under the age of 18 years at the tinme of the
of fense. See, Victor Streib, The Juvenile Death Penalty Today:
Deat h Sentences For Juvenile Crinmes, January 1, 1973-Decenber
31, 2000.; NAACP Legal Defense Fund, Death Row USA, January 1,

2001. (App. B & C During the sane tinme period, there have been
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fifteen individuals sentenced to death for crines they conmmtted
when 17-years-old. | bi d. At this time, only two of these
death sentences have survived appellate review. |bid.; Bonifay

v. State, 680 So.2d 413 (Fla. 1996); LeCroy v. State, 727 So.2d

236 (Fla. 1999). I ncl uding Ronald Bell, Jr., and one person

whose case has been reversed for a newtrial [Ranmrez v. State,

739 So.2d 568 (Fla. 1999)], there are only four individuals
housed on Florida s death row for crines commtted when they
were 17-years-old. See, NAACP Legal Defense Fund, Deat h Row USA,
January 1, 2001. These nunbers are a reflection of society’'s
sentiment agai nst inposition of the death penalty on juvenile
of f enders. As this Court did for 15 and 16 year-olds in Allen
and Brennan, Bell asks this Court to declare that death is an
unconstitutional penalty for 17-year-old offenders as well.

As additional grounds, Bell also asks this Court to
reconsider the reasoning Justice Anstead offered in his
concurring opinion in Brennan that society has al ready drawn t he
i ne between chil dhood and adul thood for npbst purposes at age
18, and the application of a death sentence to a person under
the legal age of adulthood for nobst other purposes is a
viol ation of cruel or unusual punishnment. Brennan, 754 So.2d at
11, Anstead, J., specially concurring. The fact, that for npst

ot her purposes, the age of 18 years, or older, has been the
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established point of |egal adulthood denonstrates society’s
standards concerning rights and responsibilities of children
Soci ety has drawn the |ine between chil dhood and adul t hood at
18-years-ol d, and the same |ine should be used when determ ning
if the ultimate sentencing option can be constitutionally
i nposed. In part, Justice Anstead w ote:

| concur in the mpjority opinion and note
t hat soundness of its reasoning based upon
our controlling precedent in Allen v. State,
636 So. 2d 494 (Fla. 1994) [footnote
omtted] Not only is the reasoning of the
maj ority sound, but its inmpact on the status
quo is virtually nil based upon Florida's
l ong record of not executing children. I
wite separately, however, because of ny
belief in any equally conpelling alternative
basis for the mpjority’'s holding that a
child of sixteen may not be constitutiona
subj ected to the death penalty.

In the present instance we are asked to draw
a constitutional line, belowwhich the State
will not be allowed to take a child' s life
as punishnment for a crine. [footnote
om tted] For many that |ine-drawing will be
focused on preci se ages and t he
identification of specific values in our
society that would tip the scal es one way or
another in finally settling on a precise age
at which we as a society would permt the
taking of human life by the State. Ohers
woul d nerely defer to the | egislative branch
and there would be no constitutional Iine-
drawing to be done. See concurring and
di ssenting op. At 14 (Harding, CJ.,
concurring in part, dissenting in part)
(“[T] he better way to decide the issue

is to exam ne whether the |egislature has
spoken on the subject.”)
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However, | believe the question to be |ess
conplicated and far nore logically framed in
terms of how our society has traditionally
val ued and defined its children and assessed
their maturity for purposes of prescribing
their ri ghts and responsibilities I n
society. Using that framework of analysis,
|  would conclude that based upon the
enor mous val ue we place on our children, and
our historically consistent treatnent of
children differently from adults for
virtually all | egal purposes, but especially
for purposes of assessing responsibility and
meting out punishment for crimnal acts,
that the constitutional |ine should be drawn
at age seventeen(1l7). [footnote omtted]
This is a |line we have already purposefully
drawn between chil dhood and adul t hood, and
we should stand by that well-established
l'ine in deci di ng t hat we cannot
constitutionally permt the execution of our
children. This line, in both the way it has
served as a common denom nator in past |ine-
drawi ng exercises, and the way it has net
the test of time, is a far nore reliable
measure than any other alternative produced
under the exigencies of the actual case
bei ng decided. This line, in fact, measures
very real differences, in expectations and
accountability.

While we have sonetinmes raised the Iine
upwar ds, as, for exanple, in nmaking a policy
deci si on that persons under twenty-one years
of age are presunptively not sufficiently
mat ure to consune al cohol, we can | ook back
objectively to a consistent and abiding
recognition that a person only becones

sufficiently mat ur e to accept t he
responsi bilities and privileges of adul thood
and full citizenship at age eighteen. A

list of instances where we have invoked this
line is too lengthy to catalog here, but
their existence and underlying prem se are
matters of common know edge. [ f oot not e
om tted]
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It is no coincidence, for exanple, that we
use the age of eighteen as the cutoff for
child dependency and for t he | egal
requi renment of parents to take care of their
children, as well as a dividing line for a
count |l ess nunber of other | egal distinctions
based wupon a firmy established public
policy of placing limtations upon and
ext endi ng special protections to the young
and immture. This line is consistent with
our traditional attitudes toward children as
we have explicitly recogni zed t hem
generally, and nost particularly by our
mai nt enance of a separate juvenile justice
system based wupon the prem se that our
children should be treated differently. The
line we have drawn between children and
adults al so represents our determ nati on not
to give up on our children, a determ nation
that is obviously at odds with the death
penalty, a penalty that totally rejects any
value in the continuation of I|ife for a
convi cted defendant.

Brennan, 754 So.2d at 11-13, Anstead, J., specially concurring.

For the above reasons, Bell asks this Court to declare that
a death sentence is unconstitutional when inposed on persons
under the age of 18 years at the tinme of the crinme. The death
sentence inposed on Bell, who was 17-years-old at the tinme of

the crime, nust be reversed.
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#aEUER:kL COURT ERRED | N | MPROPERLY CONSI DERI NG AS AN

AGGRAVATI NG ClI RCUMSTANCE THAT THE HOM ClIDE WAS

COW TTED TO AVO D ARREST.

Ronald Bell’s nmotive to kill was anger over Cordel
Ri chards’ sexual harassment of Kristel and Richards’ assault on
her when she rebuffed his sexual advances. Bell killed in anger
to avenge this assault on his girlfriend. Killing Richards to
avoid arrest was not Bell’s dom nant notive. The aggravating
circunstance provided for in Section 921.141(5)(e) Florida
Statutes, that the homcide was commtted for the purpose of
avoiding arrest, is applicable in cases where the victimis not

a police officer only where the dom nant notive for the crine

was to elimnate the victimas a witness. See, e.d., Perry v.

State, 522 So.2d 817 (Fla. 1988); Menendez v. State, 368 So.2d

1278 (Fla. 1979); Riley v. State, 366 So.2d 19 (Fla. 1976). No

such dom nant notive exists, and the trial court erred in
finding and weighing this aggravating circunstance in the
sentenci ng process. Bell’s death sentence has been inposed in
violation of the United States and Florida Constitutions.
Amends. V, VIII, XIV U S. Const.; Art. I, Secs. 9, 16, 17 Fl a.
Const .

For an aggravating circunstance to be affirmed on appeal,
there must be substantial conpetent evidence upon which the
trial court could find the existence of the circunstance proved
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beyond a reasonable doubt. See, Geralds v. State, 601 So.2d

1157, 1164 (Fla. 1992); State v. Dixon, 283 So.2d 1, 9 (Fla.

1973). VWhen the proof relies on circunstantial evidence, the
circunstances nust consistent wth the existence of the
circunmstance and inconsistent with any reasonable hypothesis

that the circunstance does not exist. See, Geralds v. State, 601

So.2d at 1163; Eutzy v. State, 458 So.2d 755, 758 (Fla. 1984).

The avoi ding arrest aggravating circunstance is proved, when
the victim is not a law enforcenent officer, only if the
evi dence establishes avoiding or preventing an arrest as a

dom nant nmotive for the hom cide. See, Mnendez v. State, 368

So.2d 1278 (Fla. 1979); Riley v. State, 366 So.2d 19 (Fla

1976). Evidence in this case does not neet these requirenents.
The trial court’s findings failed to prove the avoi ding arrest
ci rcunst ance.

In finding that the hom ci de was commtted to avoid arrest,
the trial judge wote:

B. The capital felony was comm tted for the purpose of
avoiding or preventing a lawful arrest or affecting an
escape from custody. (Section 921.141(5)(e) Florida
St atut es). Circunstantial evidence can be used to
prove avoiding or preventing a |awful arrest
aggravator w thout direct evidence of the offender’s
t hought process. Further, the Florida Supreme Court
has uniformy upheld finding this aggravator when the
victimis transported to another |ocation and kill ed.
Hall v. State, 614 So.2d 473 (Fla. 1993); Preston v.
State, 607 So.2d 404 (Fla. 1992).
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There are several factors which suggest the
defendant’s predom nate motive for the nurder of
Cordell Richards was the elimnation of Richards as a
wi tness thus avoiding | awful arrest:

1) After being choked and beaten with a

baseball bat in his apartnent, Cordel

Ri chards hands and feet were tied and he was

wr apped in a blanket and transported in the

trunk of Bell’s car to a secluded
wooded | ocation 7.7 mles away.

2) Upon arriving at the secluded wooded
cul - de-sac, Cordell Richards was dragged
t hrough the woods, beaten again with the
basebal | bat, and chained to a tree. Before
chaining the victimto this tree, Bell and
his co-defendants beat the victim with a
basebal | bat and demanded that he give
themthe pin nunber to his bank account. It
is obvious that the defendant and co-
def endants had previously discussed | ooting
the victim s bank account, because, Renee
Lincks testified that while they were
beating Richards in the woods she rem nded
Bell to get Richards’ pin nunbers. After
the victim kept repeating the sanme four
numbers, Bell and his co-defendants chai ned
the victimto the tree. They then poured
lighter fluid on the victim and set him on
fire. Later in the norning of February 3,
1999, Bell and the co-defendants drove back
to the wooded area to “mke sure the victim
was dead”. \When they di scovered that Cordell

Ri chards was still alive and calling
for help, Bell tried to break Richard’ s
neck, then drove to the Target Store where
t hey purchased a neat cl ever and duct tape.
The duct tape was placed over Richards’

nmout h and Ron Bell, Jr., slashed Richards’
throat. There was absolutely no reason to
kill Cordell Richards except Bell’'s fear

t hat sonmeone mght find Richards alive and
Bel | and his co-defendants activities, their
ki dnaping and their attack on Richards,
woul d be reported by Richards.
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3) Cordell Richards had known Ron Bell,
Jr. and Krystal Mestas for several weeks
and had been introduced by name to Renee
Li ncks. Thus, Bell knew that Cordell
Ri chards could identify them

4) Renee Lincks testified that when
they returned to the wooded area that
nor ni ng of February 3, 1999, that
Cordell Richards could be heard calling for
hel p. Bell then tried to break Cordell
Ri chards’ neck, and wultimately cut his
throat. Lincks stated during her testinony
that Bell did this because “we could see
constructi on workers on the rooftop nearby”.
There can be no doubt that the dom nant

notive for Bell was avoi di ng arrest when

they returned to find Richards st il |
alive and calling for help. Bell and his
co-defendants drove to the Target Store and
purchased two itens -- a neat cleaver and a
roll of duct tape. Both itenms were
obvi ously purchased for the express purpose
of silencing and elimnating Cordell
Ri chards.

5) The totality of the matters raised
i n paragraphs 1 through 4 above show that
the defendant’s predom nant notive for
mur deri ng Cordell Richards was to make sure
that Bell and his co-defendants were not
arrested for the kidnaping and the | ooting
of the victim s bank account.

This aggravator has been proven beyond

r easonabl e doubt .

(R922-925) (App. A

a

Initially, the court never even addressed Ron Bell’s real

notive in this crinme -- his anger over Richards’ behavior and
assault on Kristel and his desire to avenge the wong
perpetrated on Kristel. Assum ng for argunent that
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arrest was one notive involved in the offense, the | aw requires
this to be the dom nant notive for the killing in order to

support the aggravating circunmstance. See, Jackson v. State, 502

So.2d 409 (Fla. 1986)(avoiding arrest only one of several

expl anations for the nurder); Anazon v. State, 487 So.2d 8 (Fla.

1986) (evidence killing was to avoid arrest inconclusive where
victimkilled as she call neighbor for help during a burglary
and where the defendant allegedly told the detective he killed
to avoid arrest). Any such notive to avoid arrest which my
have exi sted was not the dom nant one for Ron Bell.

The court’s findings fail to support the factor for other
reasons as well. First, the court relied on the transporting
of the victimto a secluded area. This fact does not establish
a dom nant notive to avoiding arrest where, as in this case,

ot her direct evi dence establishes a noti ve. Hall v. State, 614

So.2d 473 (Fla. 1993) and Preston v. State, 607 So.2d 404 (Fla.

1992), upon which the trial court relied, are distinguishable
because in both of those cases there was no other reasonable
notive to be inferred from the circunmstantial evidence. I n
fact, this Court in both Hall and Preston, noted that the
i nference of an avoiding arrest notive fromthe transporting of

the victim was applicable where the evidence l|left no other
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reasonabl e inference and there was no direct evidence of a
different notive:
this factor nmay be proved by circunmstanti al

evidence from which the notive for the nurder may be

inferred, without direct evidence of the offenders’s

t hought processes. [citation omtted]
Preston, 607 So.2d at 409. Contrary to the circunstances in
Preston and Hall, there is other direct evidence establishing
a different notive in this case. Both Maestas and Lincks
testified that Bell was angry and referred to Richards’ assault

on Maestas during discussions with Lincks and during the course

of the attack on Richards. (T5:915-916, 925; T6:1057-1058, 1075)

A second reason the trial court relied upon was that the
victimknew Bell, Maestas and Lincks. However, this Court has
held that the nmere fact that the victim knew the perpetrator
does not establish the dom nant notive needed to find the

avoi ding arrest aggravator. See, Jennings v. State, 718 So.2d

144 (Fla. 1998); Geralds v. State, 601 So.2d 1157 (Fla. 1992);

Perry v. State, 522 So.2d 817 (Fla. 1988); Floyd v. State, 497

So.2d 1211 (Fla. 1986). Again, this is especially true where
ot her evidence supports a different primary notive for the
crinme.

The third reason the trial court noted is that there were
constructi on workers nearby who nmay have heard Richard s cal
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for help. This existence of the workers was a fact which

devel oped long after Bell’s motive to kill in this case.
Certainly, this later fact, injected well into the process of
the crinme, cannot becone the dom nant notive for the killing

whi ch was al ready in progress.
The avoi di ng arrest aggravating circunstance was i nproperly
found and considered in the sentenci ng wei ghing process. Bell’s

death sentence nust be reversed for resentencing.
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| SSUE 1V

THE TRIAL COURT ERRED |IN ALLOWN NG THE PROSECUTOR
DURING HI'S REBUTTAL CLOSING ARGUMENT TO ACCUSED
DEFENSE COUNSEL OF TELLI NG THE JURY NOT TO FOLLOW THE

LAW

A prosecutor is not permtted to personally attack defense

counsel during closing argunent to the jury. See,e.q., Brooks

v. State, 762 So.2d 879, 904-905 (Fla. 2000). The prosecutor
in this case personally attacked Bell’ s defense counsel which
now warrants this Court’s reversing this case for a new trial.
In his rebuttal closing argunment during guilt phase, the
prosecut or accused defense counsel of telling the jury not to
follow the |[|aw. (T7:1210-1212) Defense counsel had nerely
argued that the facts supported | ess than a first degree nurder
conviction and that Bell’'s co-defendant, Renee Lincks, had
pl eaded guilty to mansl aughter. Hi s argunent expressed a view
that the facts did not support a first degree nurder verdict.
(T6:1180-1194) Def ense counsel objected to the prosecutor’s
unf ounded and i nproper attack, but the trial court did not
adnoni sh the prosecutor or stop the argunent. (T7:1210-1212)
Bell’ s right to due process and fair trial was violated. Art.
I, Secs.16, 9, 17 Fla. Const.; Anends. V, VI, VIII, XIV, US.
Const .

The prosecutor’s argunment and the coll oquy between the
court and counsel proceeded as foll ows:
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He said Renee Lincks — and this is really the
defense, y all, please give Ron Bell what Renee got.
Did you hear it in M. Gontarek’s argument? He threw
innot guilty too, but he knows, he knows. That’s why
he’s up here admtting, hey, we can’t fight the facts
because the facts are the facts. So pl ease, please

give Renee —- give Ron the sane thing Renee got.
Pl ease don't followthe |law. Please do not followthe
| aw.

(T7:1211)

Def ense counsel objected, and counsel and the court proceeded
as follows:

GONTAREK: Judge, |I'm going to object to him
arguing that | was telling the jury not to followthe
I aw.

COURT: All right, let’s nove to another area.

ELMORE: If you do find himguilty of mansl aughter
and fal se i nprisonnent, you know you’ re not follow ng
the law. These facts prove first degree nurder.

GONTAREK: Judge, |I'm going to object to that.

COURT: Move to anot her area, please.

ELMORE: Judge, I'Il be glad to discuss that
obj ection. The law and the facts prove first degree
mur der not nansl aughter, and that’s nmy argunent.

GONTAREK: According to the | aw they can —-

COURT: Both of you come up, please.

( SI DE BAR CONFERENCE)

COURT: What’'s your objection?

GONTAREK: Judge, ny objection is he has stated to
the jury that 1’ve instructed them not to follow the
| aw and that they cannot return a verdict to anything

ot her than first degree nurder.
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COURT: Argue whatever you want, but don't tell
themto violate the law. | don’'t think you told them
t hat .

(END OF SI DE BAR CONFERENCE)

ELMORE: If you return a verdict of gqguilty of
mans| aughter and fal se inmprisonnment |ike he’s beggi ng
you to do, you will not have followed the law. It’s
that sinple. You all know it, everybody here knows
it....

(T7:1211-1212)

Recently, in Brooks v. State, 762 So.2d 879, this Court

reaffirmed the principle that a prosecutor is prohibited from
personal attacks on defense counsel. During the penalty phase
cl osing argunents, the prosecutor in Brooks, nade an attack on
def ense counsel simlar to the one made in this case agai nst
Bell’'s counsel. Ruling that the trial court abused its
di scretion in allow ng the prosecutor to conti nue such argunent,
this Court discussed the case, in part, as follows:

Finally, Brooks argues that the prosecutor’s
references to both Brooks’ counsel and Brown’ s counsel
constituted an attack on them personally and on their
credibility, with the inport of the comments being
that “crim nal defense | awyers,” and these [ awers in
particular, are unworthy of belief. Br ooks argues
that the trial ~court abused its discretion in
overruling the defense objection that the prosecutor’s
statenment was a personal attack. We agree.

As a precursor to discussing the mtigating
circunstances to be consi dered, the prosecutor stated
the follow ng:

|'"d like to make this coment to you: During

opening statement of the guilt part of the

trial, and during closing argunents of the

guilt part of the trial, about a week and a
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hal f ago, those two crim nal defense | awers
got up here and they told you that the
evi dence woul d show you that the defendants
were not guilty of nmurder and aggravated
battery, and they | ooked you straight inthe
eye when they told you that. And | would
submt to you that the evidence that cane
out during the trial proved to you beyond a
reasonabl e doubt that the defendants were
guilty of first-degree nurder and aggravat ed
battery.

The evidence produced at trial disproved
what those two crimnal defense |awyers
argued to you

* * * *

Thereafter, the prosecutor continued:

| submt to you that the evidence that you
heard during the guilt part of the trial did
not support what the defense | awers argued
to you. They argued to you that the
def endants were not guilty, and that’s what
the evidence, they <claim supported a
verdi ct of. The evidence did not support
what they argued to you, and | would submt
to you that | expect themto get up here and
argue to you that the |law and the evidence
t hat you’ ve hear d wi || suppor t a
recommendation of life. I’mgoing to submt
to you that, if you look at all the evidence
that’s been presented to you in this case
and you listen carefully to the law, that,
once again, the evidence and the law wll
not support--is not going to support what
those two crim nal defense | awyers are goi ng
to argue to you.

Brooks, 762 So.2d at 904.
Just as the prosecutor in Brooks told the jury that defense

counsel lied to them the prosecutor in Bell’s case al so accused
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t he defense |lawer of lying the to jury about the |aw and the
facts. The prosecutor’s continued argunent that the defense
counsel inproperly told the jury not to follow the |aw was an
unfounded attack on defense counsel which prejudiced Bell’s
case. This argunment shoul d have been stopped, and the tria
court abused its discretion in failing to do so. Since this

action did not occur, Bell’s remedy is now a new trial

| SSUE V

| MPOSI TI ON OF THE DEATH SENTENCE | N THE ABSENCE OF NOTI CE

OF THE AGGRAVATI NG Cl RCUMSTANCES TO BE CONSI DERED OR OF

JURY FINDINGS ON THE AGGRAVATORS AND DEATH ELIG BILITY,

VI OLATES DUE PROCESS AND THE PROTECTI ON AGAI NST CRUEL

AND/ OR UNUSUAL PUNI SHMENT.

No pleading filed before the trial and sentencing
proceeding in this case provided Bell or the jury notice as to
whi ch aggravators the State was seeking to prove. The trial
court instructed the jury on aggravating circunstances. (T7:
1324-1326) However, the jury reported no specific findings as
to the aggravators, (R5:842)(T7:1331-1333) The jury was not
instructed that it nust find by sone burden, no | ess beyond a
reasonabl e doubt, that the aggravators were of sufficient wei ght

to inmpose the death penalty, and the jury reported no such

finding. (T7:1324-1333) These factors individually, and in
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conbi nati on render, inposition of the death sentence in this
case a fundanmental violation of Bell’ s rights to due process and
to his protection against cruel and/or unusual punishnment. See
Amends., VIII, XV, US. Const.; Art. 1, secs. 9, 17, Fla.

Const.; Apprendi v. New Jersey, 120 S. Ct. 2348 (2000); State

v. Overfelt, 457 So. 2d 1385 (Fla. 1984).

The United States Supreme Court recently held that due
process requires that a jury be apprized of all statutory
el ements on which the State relies to increase an individual’s
puni shment, and the jury nust find each of those el ements proved
beyond a reasonabl e doubt:

The question whether Apprendi had a constitutional
right to have a jury find such bias on the basis of
proof beyond a reasonabl e doubt is starkly presented.
Qur answer to that question was foreshadowed by our
opinion in Jones v. United States, 526 U. S. 227, 119
S. Ct. 1215, 143 L. Ed.2d 311 (1999), construing a
federal statute. We there noted that “under the Due
Process Cl ause of the Fifth Amendnent and the notice
and jury trial guarantees of the Sixth Amendnment, any
fact (other than prior conviction) that increases the
maxi mum penalty for a crinme nust be charged in an
i ndi ctment, submtted to a jury, and proven beyond a
reasonabl e doubt.” 1d., at 243, n.6, 119 S. C. 1215.
The Fourteenth Amendnent commands the sane answer in
this case involving a state statute.

Apprendi, 120 S. Ct. at 2355. Apprendi should conpel this Court
to reevaluate the role of +the jury in Florida capita
sentencing, and to apply Apprendi’s due process requirenents to

capi tal sentencing.
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Under Florida |aw, statutory aggravating circunstances
actually define which crines are potential death penalty cases.

See, e.qg, State v. Dixon, 283 So. 2d 1, 8 (Fla. 1973). Each

aggravating circunstance is conprised of separate and distinct
el ements under Florida |aw, and each el enent nust be found by
t he cosentencers to have been proved beyond a reasonabl e doubt.

See e.qg., Jackson v. State, 648 So. 2d 85 (Fla. 1994).

Li kew se, Florida |aw establishes that a conviction of first-
degree nurder is not the determ nant to nake a person eligible
for the death penalty. Instead, sentencers nust find at |east
one aggravating circunstance proved beyond a reasonabl e doubt
before determ ning that a defendant is eligible for the death
penal ty. The sentencers then nust determ ne whether the
aggravators are of sufficient weight to warrant a death
sentence. |f so, the sentencers then nust wei gh the aggravati ng
circunst ances against all mtigation reasonably believed to have
been found to reach the ultimte issue of whether Ilife
i mpri sonment or death should be inposed.

Essential facts defined by statute are elenments of an
of fense that nust be individually instructed to the finders of
fact, and nust be proved to them beyond a reasonable doubt.

See, e.qg., In re Wnship, 397 US. 358 (1970); State V.

Har baugh, 754 So. 2d 691 (Fla. 2000). Apprendi applied the sane
principle to punishment determ nations that involve juries as
fact finders, holding that all statutory elenments on which the

State relies to punish an individual nust be presented to those
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juries, and the juries nust find each of those el enents proved
beyond a reasonabl e doubt to satisfy due process, precisely the
sane as with elenents of an offense. There is no principled
reason why sinilar requirenents should not apply to each aspect
of death sentence determnations in Florida, in which juries
play a pivotal role in finding facts, applying the lawto those
facts, and making ultimte recommendati ons that requires great
wei ght .

The New Jersey statutory nmechani sm found unconstitutiona
in Apprendi is remarkably simlar to the capital sentencing
scheme in Florida. Apprendi concerned the interplay of four
statutes. (1) The first statute, N. J. Stat. Ann. 8§ 2C:39-4(a)
(West 1995), defined the elenents of the underlying offense of
possession of a firearmfor an unl awful purpose. (2) The second
statute, N.J. Stat. Ann. 8§ 2C: 43-6(a)(2) (West 1995),
established that the offense is punishable by inprisonment for
“between five years and 10 years.” (3) The third statute, N.J.
Stat. Ann. 8 2C:44-3(e) (West Supp. 2000), defined additional
el ements required for puni shnent of possession of a firearmfor
an unl awf ul purpose when commtted as a “hate crinme.” (4) The
fourth statute, N.J. Stat. Ann. 8§ 2C:43-7(a)(3) (West Supp.
2000), extended the authorized additional punishment for

of fenses to which the hate crine statute applied. See Apprendi,

120 S. C. at 2351. Each statute is independent, yet the
statutes nust operate together to authorize Apprendi’s

puni shnent. The Court held that under the due process cl ause,

49



all essential findings separately required by both the
under | yi ng of fense statute and the statute defining the el enents
of punishment had to be charged, tried, and proved to the jury
beyond a reasonabl e doubt.

Florida's capital sentencing schene also requires the
interplay of four statutes. (1) Section 782.04(1)(a), Fla.
Stat. (1993), defines the capital crine of first-degree nurder,
and the only elenments it contains are those necessary to
establish preneditated or felony first-degree nurder. (2)
Section 782.04(1)(b), Fla. Stat. (1993), provides that when the
el ements of section 782.04(1)(a) have been proved, the
requi rements of section 921.141, Fla. Stat. (1995), apply.
(3) Section 775.082(1) establishes the penalty for first-degree
murder as life inprisonnent, or death if the elenents of
section 921.141 are satisfied. (4) Section 921.141(5) sets
forth the essential facts that cosentencers nust consider, find
proved beyond a reasonable doubt, and weigh in reaching a
recomrended verdi ct and sentence. Each statute is independent,
yet the statutes nust operate together to authorize Bell’s
puni shment .

In each sentencing schene, separate provisions of |aw
define elenments of proof required for guilt, and the el enents
of proof required to inpose the maxi mum aut hori zed puni shnent.
Each scheme requires the interplay of distinct provisions of | aw
to reach the ultinmate punishment determ nation. There is no

mat eri al distinction between the operation of the two statutory
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schemes, except, of course, that the New Jersey scheme in
Apprendi was not as gravely punitive as the death penalty
statutory schene at issue here.

The rational e enployed by the Court in Apprendi fits here
as well. Proof of each el enent of an aggravating circunstance
is often “hotly disputed,” just as the bias i ssue for sentencing

in Apprendi. See Apprendi, 120 S. Ct. at 2354-55. Aggravators

the judge found in this case involves a perpetrator’s nental
state, facts peculiarly within the exclusive province of the
jury when a jury is a fact-finder and cosentencer. See
Apprendi, 120 S. Ct. at 2364 (noting that a defendant’s intent
in commtting a crinme, relied upon in sentencing, is as close
as one mght hope to come to a core crimnal offense
“element.”). Al'l of the aggravators in this case directly
relate to the offense itself, as opposed to proof of a

conviction of an unrelated crinme commtted at a different tine.

See Apprendi, 120 S. Ct. 2366.1 The different punishnments
avai |l able due to the finding of essential sentencing facts is
anot her consi deration the Court found conpelling to warrant the
strict application of due process to puni shnent determ nations.

See Apprendi. 120 S. Ct. at 2354.

lEven to the extent that a prior conviction mght be
excl uded under Al nendarez-Torres v. United States, 523 U. S
224 (1998), the Apprendi opinion contains a strong suggestion
t hat Al mendarez-Torres m ght have been wrongly deci ded and nay
be overruled. See Apprendi, 120 S. Ct. at 2378-80 (Thonms,
J., concurring).
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The indictnment in this case is defective pursuant to
Apprendi . The indictnment contains no nention of any aggravati ng
factors or of any allegation that the aggravating factors are
sufficiently weighty to call for the death penalty. State v.
Har baugh, 754 So. 2d 691 (Fla. 2000), is instructive. The Court
found t hat when potentially harnful punishment-related facts are
alleged in a charging docunent, the defendant’s due process
rights are protected by bifurcating the proceeding and
wi t hhol di ng t he presentation of the sentence-rel ated charges and
facts wuntil the guilt determnation is made. Har baugh
recogni zes that punishnment-related facts nust be charged,
presented to a jury, and proved beyond a reasonable doubt, in
a separate punishnment determ nati on proceeding. That rule also

Is consistent with State v. Overfelt, 457 So. 2d 1385 (Fla

1984):

The district court held, and we agree, “that before a
trial court my enhance a defendant’s sentence or
apply the mandatory m ninmum sentence for use of a
firearm the jury nust make a finding that the
def endant conmtted the crinme while using a firearm
either by finding himguilty of a crinme which involves
a firearm or by answering a specific question of a
special verdict formso indicating.” 434 So. 2d at
948. See also Hough v. State, 448 So. 2d 628 (Fla. 5th
DCA 1984); Smith v. State, 445 So. 2d 1050 (Fla. 1%t
DCA 1984); Streeter v. State, 416 So. 2d 1203 (Fla. 3d
DCA 1982); Bell v. State, 394 So. 2d 570 (Fla. 5'" DCA
1981). But see Tindall v. State, 443 So. 2d 362 (Fla.
5th DCA 1983). The question of whether an accused
actually possessed a firearmwhile commtting a fel ony
is a factual matter properly decided by the jury.
Al though a trial judge may make certain findings on
matters not associated with the crimnal episode when
rendering a sentence, it is the jury's function to be
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the finder of fact with regard to matters concerning
the crimnal episode. To allow a judge to find that
an accused actually possessed a firearm when
commtting a felony in order to apply enhancenent or
mandat ory sentencing provisions of section 775.087
woul d be an i nvasion of the jury s historical function
and could lead to a m scarriage of justice in cases
such as this where the defendant was charged wi th but
not convicted of a crine involving a firearm

Overfelt, 457 So. 2d at 1387; see also Bryant v. State, 744 So.

2d 1225 (Fla. 4th DCA 1999); G bbs v. State, 623 So. 2d 551

(Fla. 4th DCA 1993); Peck v. State, 425 So. 2d 664 (Fla. 2nd DCA

1983) .

Apprendi  acknow edged that the due process jury finding
requi rement applicable to non-capital punishnment determ nations
has not been held to apply to judge-only capital sentencing
schenes:

Finally, this Court has previously considered and
rejected the argunent that the principles guiding our
deci sion today render invalid state capital sentencing
schemes requiring judges, after a jury verdict hol ding
a defendant guilty of a capital crime, to find specific
aggravating factors before inposing a sentence of
death. Walton v. Arizona, 497 U S. 639, 647-649, 110
S. C. 3047, 111 L. Ed. 2d 511 (1990); id., at 709-714,
110 S. Ct. 3047 (STEVENS, J., dissenting). For reasons
we have expl ai ned, the capital cases are not
control l'ing:

Neither the cases cited, nor any other
case, permts a judge to determne the
exi stence of a factor which makes a crinme a
capital offense. What the cited cases hold
is that, once a jury has found the def endant
guilty of all the elenents of an offense
which carries as its maxinum penalty the
sentence of death, it may be left to the
judge to decide whether that maxi mum
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penalty, rather than a | esser one, ought to
be inmposed.... The person who is charged
with actions that expose him to the death
penalty has an absolute entitlenent to jury
trial on all the elenents of the charge
Al nendarez-Torres, 523 U.S., at 257, n. 2,
118 S.Ct. 1219 (SCALIA, J., dissenting)
(enphasi s del eted).

See also Jones v. United States, 526 U. S. 227, 250-251,
(1999) (THOWMAS, J., concurring).

Apprendi, 120 S. Ct. at 2366.

There is logic in Apprendi’s distinction of Walton v.

Arizona, 497 U.S. 639 (1990). The heart of Apprendi is the

jury’s role and responsibility in determ ning whether

contested essential facts have been proved beyond a
reasonabl e doubt to satisfy statutory |egal requirenents
for guilt and punishnent. When a jury is not even invol ved
in the fact-finding process, as in Arizona' s capital
sentenci ng schenme construed in Walton, there is no need to
consi der whether and to what extent jury instructions, jury
burdens, and jury findings come in to play. Thus, the
Court’s deci si on I n WAl t on, as under st ood I n

Al nendarez-Torres and Apprendi, applied to judge-only

sentencing jurisdictions, if in fact Walton is still good

| aw. 2

2t should al so be noted that while a majority in Apprendi

suggested that Walton was distinguishable, four justices
strongly suggested that Walton in fact had been overrul ed,
Apprendi, 120 S. Ct. at 2387-89 (O Connor, J., dissenting,
j oi ned by Rehnquist, C J., Breyer and Kennedy, JJ.), and a
fifth Justice expressly left the door open to overruling
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The limtation of MWilton acknow edged in Apprendi
necessarily neans Walton does not apply to Florida's
sent enci ng schene, where a jury plays a pivotal role in the
life-or-death determ nation.

Wal t on attenpted to harnoni ze the Court’s decisionwth
its prior approval of Florida s sentencing schene, but that

rationale is no longer valid. See Lanbrix v. Singletary,

520 U. S. 518 (1997); Espinosa v. Florida, 505 U.S. 1079

(1992). In Walton, the Court said Arizona's judge-only
sentencing scheme is l|like Floridas sentencing schene
because in both states the judge is the sentencer. The

only distinction, the Court found, was that in Florida the
judge first gets nonbinding input fromthe jury, with no
findings of fact, thereby providing virtually no assistance
to the judge:

The distinctions Walton attenpts to draw between
the Florida and Ari zona statutory schenes are not
persuasive. It is true that in Florida the jury
recommends a sentence, but it does not make
specific factual findings with regard to the
exi stence of mtigating or aggravati ng
circunstances and its recomendation is not
bi nding on the trial judge. A Florida trial
court no nore has the assistance of a jury's
findings of fact wth respect to sentencing
i ssues than does a trial judge in Arizona.

Wal ton, 497 U. S. at 648.

Wal t on on anot her day, see Apprendi, 120 S. Ct. at 2380
(Thomas, J., concurring).
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However, the Court subsequently discarded that
di stingui shing analysis of Florida |law in Espinosa, where
the Court reconsidered Florida’s sentencing scheme and
determ ned that Florida actually uses two sentencers, both

of whom nust properly find facts and apply the | aw

CQur exam nation  of Florida <case |aw
i ndi cates, however, that a Florida trial court is
required to pay deference to a jury's sentencing
recomendation, in that the trial court nust give
"great weight" to the jury's recomendati on,
whet her that recommendation be life, see Tedder
v. State, 322 So. 2d 908, 910 (Fla. 1975), or
death, see Smith v. State, 515 So. 2d 182, 185
(Fla. 1987), cert. denied, 485 U S. 971, 108 S
Ct. 1249, 99 L. Ed. 2d 447 (1988); G ossman V.
State, 525 So. 2d 833, 839, n. 1 (Fla. 1988),
cert. denied, 489 U S. 1071, 109 S. Ct. 1354, 103
L. Ed. 2d 822 (1989). Thus, Fl orida has
essentially split the weighing process in two.
Initially, the jury weighs aggravating and
mtigating circunstances, and the result of that
wei ghi ng process is then in turn weighed within
the trial court's process of weighing aggravating
and mitigating circunstances.

Espi nosa, 505 U S. at 1081-82 (enphasis supplied). The
Court underscored that distinction of Florida law in
Lanbri x, where the Court explained that “In Espinosa, we
determned that the Florida capital jury is, in an
I nportant respect, a cosentencer with the judge.” Lanbrix,
520 U. S. at 528. Lanbrix then applied that understandi ng
of Florida lawto clarify that in a state where a jury and
a judge share responsibility for the death determ nati on,

bot h nust consider only lawfully introduced facts, lawfully
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enacted aggravating circunmstances, and |awful aggravation
instructions. That rule, the Court said, was a new rul e of
|l aw not in existence at the time Walton was deci ded. See
Lanbri x, 520 U. S. at 529.

Thus, WAl ton does not control the i ssue under Florida’s
t hr ee- phase, cosentencing capital sentencing schene.
Rather, in a State where the jury equally shares with the
judge the responsibility of determ ning death eligibility
by finding facts and weighing statutorily defined
aggravating and mtigating circunstances, the State
constitutionally nust fully advise the defendant and the
jury of the sentencing factors, the elenents, and the

burdens associ ated therewith. See Apprendi.

Accordingly, due process requires at a m ninum

< The State nust provide notice of the aggravating
circunstances in the charging docunent;

< The State nust w thhold those alleged circunstances
until a jury validly determnes guilt of capital
mur der beyond a reasonabl e doubt;

< After guilt is determ ned, the sentencing court nust
instruct the jury as to the elenments of all contested
aggravating circunstances, each of which nust be
proved beyond a reasonabl e doubt;

< The sentencing court nust instruct the jury to find
beyond a reasonabl e doubt that the defendant is death-
eligible;

< The sentencing court nust instruct the jury to find,

beyond a reasonable doubt after weighing the
mtigators, that death is the appropriate puni shment;
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The sentencing court nust require the jury to make
specific witten findings and present those findings
to the court and the parties; and

The sentencing court nust instruct the jury that its
findi ngs have to be unani nous.

Because these requirenents were not satisfied, the

resentencing procedure in this case was fundanmentally

fl awed. The death sentence shoul d be vacated and the cause

remand for a new jury sentencing.
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CONCLUSI ON
Upon the forgoing reasons and authorities, Ronald Lee
Bell, Jr., asks this Court to reverse his judgnment and
sentence and remand his case for a new trial.
Al ternatively, Bell asks this Court to reduce his death
sentence to |life inprisonnment.

Respectfully subm tted,

NANCY A. DANI ELS
PUBLI C DEFENDER
SECOND JUDI CI AL CI RCUI' T

W C. McLAIN

Assi st ant Public Def ender
Fl ori da Bar No. 201170
Leon Co. Courthouse, #401
301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR APPELLANT
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