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PRELI M NARY STATEMENT

This proceeding involves the appeal of the circuit court's
denial of M. Finney's notion for postconviction relief. The
noti on was brought pursuant to Fla. R Cim P. 3.850.

The followng synbols will be used to designate references

to the record in the instant case:

"R " -- The record on direct appeal to this Court.

"PC-R" -- The record on instant 3.850 appeal to this Court.



REQUEST FOR ORAL ARGUNVENT

The resolution of the issues in this action will determ ne
whether M. Finney lives or dies. This Court has allowed ora
argunent in other capital cases in a simlar procedural posture.
A full opportunity to air the issues through oral argunent would
be appropriate in this case, given the seriousness of the clains
involved and the fact that a life is at stake. M. Finney

accordingly requests that this Court permt oral argunent.
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STATEMENT OF THE CASE AND FACTS

Appel | ant was charged by indictnment dated February 13, 1991,
with first degree nurder, sexual battery and dealing in stolen
property (R 16-19). The sexual Dbattery charge was nolle
prossed. (R 143).

The case proceeded to trial on Septenber 14-18, 1992. The
jury returned verdicts of guilty on all three counts (R-93).
In the penalty phase, appellant, over a defense objection was
shackled (R 815). The jury by a vote of 9-3 recommended the

death penalty (R 98).

On Novenber 10, 1992, after denying as legally insufficient
appellant’s notion for disqualification, the trial judge inposed
a death sentence for the nurder conviction, a sentence of life
i nprisonnment for the arned robbery conviction and a fifteen-year
sentence for the conviction of dealing in stolen property
(R 143).

On direct appeal, the Florida Suprene Court affirnmed M.

Fi nney’s convictions and sentences, Finney v. State, 660 So. 2d




674 (Fla. 1995).

On April 16, 1999, M. Jack Crooks, then of Capital
Col | ateral Regi onal Counsel Mddle, (CCRC-M, filed on behalf of
appellant a thirty-page final anmended notion for postconviction
relief. This notion contained five clains. On Novenber 17,
1999, appellant filed a pro-se “Mtion for Appointnent of

Competent Counsel” (PC-R  199-204). No hearing pursuant to

Nel son v. State, 274 So. 2d 256 (Fla. 4'" DCA 1973) was ever held
on appellant’s pro-se notion.

The circuit court held a Huff hearing on appellant’s 3.850
notion on May 26, 1999, (PC-R 272-297).

As a result of this Huff hearing, an Order was entered on
June 9, 1999, by the Crcuit Court granting an evidentiary
hearing on only one of appellant’s five clainms (PCR 190). The
court did not, in this ruling, delineate any reasons for denia
of the other four clainms. Postconviction counsel M. Crooks,
then filed on May 4, 2000, a “Mdtion for Rehearing and To G ant
an Evidentiary Hearing” (PC-R 212)!. The circuit court denied

his notion for rehearing on May 17, 2000.

1t is unclear as to the very viability of this notion in
the respect of tineliness. Presumably the order being
appeal ed, that which granted a hearing on one cl aimbut denied
same on all four others, was rendered on June 9, 1999. Fla. R
CrimPr. 3.850(g) requires such notions to be filed within 15
days. This notion was filed on May 4, 2000 nearly one year
| ater.



On June 4, 2000, M. Crooks then filed a notice of appea
of this order which denied his notion for rehearing (PCGR 236
).

During the pendency of this appeal, M. Crooks left the
enpl oy of CCRC-M ddl e and undersi gned counsel assuned the case
Under si gned counsel imediately filed a notion to renmand
jurisdiction from this court to the circuit court so that it
could render a final order in which it actually explained its
reasons for the denial of appellant’s various clains. Wi | e
this notion was pending, the trial court, upon prodding fromthe
Ofice of State Attorney which was aware of this problem
produced a witten final order denying appellant’s clains on
Cct ober 31, 2000, nunc pro tunc to the date of the Huff Hearing,
May 26, 1999.

This Court denied appellant’s notion to remand the cause
back to the trial court and this appeal proceeds.

SUMVARY OF ARGUNVENT

The trial court order was illegal, as it |acked jurisdiction

to render the order. Upon appellant’s filing a Notice of Appeal

the trial court was divested of all jurisdiction. See Pearson v.
State, 657 So. 2d 21 (Fla. 2d DCA 1995). The trial court order is

additionally defective because it fails to adequately explain

its reasons for denying appellant’s facially sufficient



al | egati ons.

The trial court erred in denying an evidentiary hearing on
the claim that appellant’s trial counsel was ineffective for:
failing to object to inproper prosecutorial coments which
pervaded both voir dire and closing argunent, failing to object
to an inproper aggravator and failing to object to a
prosecutor’s cl osing argunent.

The trial court erred in denying without a hearing the claim
that appellant’s trial counsel was ineffective in failing to
adequately question potential jurors about their views on race.

The trial court erred in denying without a hearing the claim
that appellant’s trial counsel was ineffective in failing to
challenge the prosecutor in his successful excl usion of
potential jurors who were opposed to the death penalty but
prom sed to keep an open m nd.

The trial court erred in denying without a hearing the claim
that appellant’s trial counsel was ineffective in failing to
present a greater breadth of mtigation evidence.

The trial court erred in denying without a hearing the claim

that appellant’s rights under Ake v. Gklahoma, 470 U. S. 68

(1985) were violated when his trial counsel failed to provide
his psychiatri st with all the necessary information in

eval uating appellant’s condition.



The trial court erred in denying without a hearing the claim
that appellant’s trial counsel was ineffective in failing to
retain a crinme scene expert.

The trial court erred in failing to oversee and ensure the
rendition of effective postconviction counsel as required by
Section 27.711(12) Florida Statutes in failing to conduct a
Nel son Hearing on the conplaint of appellant as to the
performance of his original postconviction counsel, M. Jack
Cr ooks.

As a result of the ineffectiveness of appellant’s previous
postconviction counsel, his nmany neritorious clains are
mnimally and negligently pleaded in a manner that may well have
harnmed his prospect for an evidentiary hearing.

Execution by lethal injection violates appellant’s rights

under the Eighth anmendnent to the United States Constitution
The Florida Capital Puni shrent Statute is
unconstitutionally arbitrary and violates appellant’s rights
under the Fifth, Sixth, Ei ghth and Fourteenth Anmendnents to the

United States Constitution.

Appellant’s trial was fraught wth procedural and
substantive errors which violate his rights under the Sixth,
Ei ght h, and Fourteenth anendnents to the United States

Consti tution.



Appel lant is innocent of the death penalty and was sentenced
to death in violation of the Ei ghth and Fourteenth Anmendnents to
the United States Constitution.

| SSUE |
THE TRIAL COURT ERRED IN SUMVARI LY DENYI NG
APPELLANT’ S CLAIMS W THOUT AN EVI DENTI ARY
HEARING AND IN RENDERING A FACALLY
| NSUFFI Cl ENT ORDER VWH CH FAI LS TO
CONCLUSI VELY  REFUTE  FACI ALLY  SUFFI ClI ENT
ALLEGATI ONS.

The trial court’s order of denial is illegal. Up until
Cct ober 31, 2000, there had never been entered a witten order
of denial which actually explained the trial court’s reasons for
denying appellant’s notion. On that date, the trial court filed
an Order of Denial and entered it nunc pro tunc to the date of
the evidentiary hearing, May 26, 1999.

The Grcuit Court lacked jurisdiction to enter this Oder.
As of My 4, 2000, when appellant had filed his notice of
appeal, this case had been in the Florida Suprene Court. The
trial court had been divested of jurisdiction at the tinme of the

entry of the nunc pro tunc order. The final order is

accordingly invalid. See Pearson v. State, 657 So. 2d, 21 (Fla.

2d DCA 1995).
The trial court order is also in error for having denied
summarily appellant’s notion w thout an evidentiary hearing and

wi t hout adequately explaining its actions. It | argel y

6



synposi zes the history of the case, carefully lays out what
appellant’s clains are but only briefly and superficially deals
with sone of the clainms in terms of analysis. It then affixes
a large portion of the trial transcript to the order as if to
add sone sort of weight to its position.

As shall be argued with particularity in the body of this
brief, legally sufficient clains were asserted by appellant in
his notion for postconviction relief. Yet the trial court fails
to sufficiently explain its reasons for summarily denying each
claim w thout the benefit of a hearing. Consequently its order

is far below any threshold of |egal acceptability. See Patton v.

State, 2000 W 1424526 (Florida, Septenber 28, 2000).

In Allen v. Butterworth, 756 So. 2d 52 (Fla. 2000) the

Suprene  Court of Florida held that in addition to the
unnecessary delay and litigation concerning the disclosure of
public records, another major cause of delay in postconviction
cases was the failure of the circuit courts to grant evidentiary
heari ngs when they are required. Id. at 32.

The Suprenme Court of Florida in its proposed anendnents to
Florida Rules of Crimnal Procedure 3.851. 3.852 and 3.993 (no

SC96646) (4/14/00) states:

“Anot her 1 nportant feature of our proposal is
t he provi si on addr essi ng evidentiary
hearings on initial postconviction notions.
As previously noted we have identified the

7



denial of evidentiary hearings as the cause
of unwarranted delay and we believe that in
nost cases requiring an evidentiary hearing
on initial postconviction notions will avoid
that delay” Id at 9

(See also Mordenti v. State, 711 So.2d 30 (Fla. 1998))

This Court is not required to accord particul ar deference
to any |egal conclusion of constitutional deficiency or

prejudice under the Strickland test for evaluating the

effectiveness of counsel. The alleged ineffectiveness of
counsel is a mxed question of fact and law. VWhile an appellate
court mght defer as a question of trial court factua
determnation on the issue of the omssion constituting a
deviation, the issue of whether such an om ssion resulted in
prejudice is a de novo determ nation by the appellate court.

This Court has stated such a principle in the decision of

Stephens v. State, 748 So. 2d 1028 (Fla. 2000). This Court

recogni zed the trial court’s superior vantage point in assessing
t he deneanor and believability of w tnesses.
Yet despite this deference to a trial

court’s findings of fact, the appellate
court’s obligation to independently review

m xed questions  of fact and law of
constitutional magni t ude IS al so an
extrenely inportant appel late principle.

This obligation stenms from the appellate
court’s responsibilities to ensure that the
law is applied uniformy in decisions based
on simlar facts and that the appellant’s



representation

is wthin constitutionally

accept abl e paraneters. That is especially

critical because

the Sixth Amendnent right

to assistance of counsel is predicated on
the assunption that counsel “plays the role
necessary to ensure that the trial is fair”

St ephens, 740 So.2d at 1032.

The United States Suprene Court addressed this identical

i ssue in anot her context,

searches and sei zures.

as applied to the area of unreasonable

A policy of sweeping deference [to the trial
court’s legal conclusions] would permt “in
t he absence of any significant difference in

t he facts,”

“t he Fourth Amendnent’ s

i ncidence to turn on whether turn on whet her
di fferent trial j udges dr aw gener al

concl usi ons t hat

the facts are insufficient

to constitute probable cause.” Such varied

results would be

i nconsistent with the idea

of a wunitary system of |aw This as a
matter of course would be unacceptable. In
addition, the legal rules for probable cause

and reasonabl e
only through

suspicion acquire content

appl i cation. | ndependent

review is therefore necessary if appellate
courts are to maintain control of, and to
clarify, the legal principles.

Finally, de novo review tends to wunify

precedent .

(Onelas v. United States,

Ed. 2d 911 (1996))

517 U. S 690, 116 S. . 657, 134 L.

Accordingly, appellant requests this Court to order an evidentiary

hearing on his clainms. M. Finney's clainsinvolveissues requiring

full and fair Rul e 3. 850 evidentiary resolution. See, e.q., Heineyv.




Dugger, 558 So. 2d 398 (Fla. 1990); Mason v. State, 489 So. 2d 734
(Fla. 1986).
Sone f act - based post conviction clains by their nature can only be

considered after an evidentiary hearing. Heiney v. State, 558 So. 2d

398, 400 (Fla. 1990). "The need for an evi denti ary heari ng presupposes
that there are i ssues of fact whi ch cannot be concl usi vel y resol ved by
the record. Wen a determ nation has been nade that a defendant is
entitled to such an evidentiary hearing (as in this case), denial of
that right woul d constitute denial of all due process and coul d never

be harm ess.” Holland v. State, 503 So. 2d 1250, 1252-53 (Fla. 1987).

"Accepting the allegations . . . at face val ue, as we nust for purposes

of this appeal, they are sufficient torequire an evidentiary hearing."

Li ght bourne v. Dugger, 549 So.2d 1364, 1365 (Fla. 1989) (enphasis

added) .

M . Finney has pl eaded substantial, factual all egations which go
to the fundamental fairness of his conviction and to the
appropri at eness of his death sentence. "Because we cannot say t hat the
record concl usi vel y shows appellant isentitledtonorelief, we nust
remand this issue to the trial court for an evidentiary hearing."

Denps v. State, 416 So.2d 808, 809 (Fla. 1982).

Under Rule 3.850 and this Court's well-settled precedent, a
post convi ction novant isentitledto an evidentiary hearing unless "the

notion andthefiles and the records inthe case concl usively showt hat

10



the prisoner is entitled to no relief.” Fla. R Cim P. 3.850;

Hof f man; Lenon; O Call aghan; Gorham M. Finney has alleged facts

whi ch, if proven, wouldentitle himtorelief. Furthernore, thefiles
and records inthis case do not concl usively showthat heis entitled
to no relief.

The trial court's denial of M. Finney's Rule 3.850 notion stands
instark contrast to the clear and unm st akabl e requi renents of | aw.
It makes no use of the record or files in this case to show
conclusively that M. Finneyisnot entitledtorelief. It attenpts
no anal ysi s what soever. The order i gnores the express requirenents of
Rul e 3. 850 and i s oblivious to the substanti al body of case | awfrom
this Court hol dingthat courts nust conply withtherule and, at | east,

conduct a hearing. Huff v. State, 622 So.2d 982 (Fla. 1993).

As in Hof f man, this Court has "no choi ce but to reverse the order
under review and remand," 571 So.2d at 450, and order a conplete
evidentiary hearing on M. Finney's 3.850 clains.

| SSUE ||

THE TRIAL COURT ERRED |IN SUMVARI LY DENYI NG
W THOUT A HEARING THE MERI TORI QUS CLAI M THAT
TRI AL COUNSEL RENDERED | NEFFECTI VE ASSI STANCE OF
COUNSEL BY FAI LI NG TO OBJECT TO PROSECUTORI AL
COMMVENTS IN VO R DI RE AND | N CLCSI NG ARGUVENT:

M SSTATEMENT OF THE LAW | MPROPER REFERENCE TO
OTHER CRI MES; EXPRESSI ON OF PERSONAL OPI NI ON AND
| MPROPER CLOSI NG ARGUMENT |IN VICLATION OF
APPELLANT" S RI GHTS UNDER THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON.
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2. | mpr oper Prosecutorial Comment During Voir Dire.

A M sst atement of the | aw

In the trial of appellant, the voir dire of the jury pane
was conducted by two individual assistant state attorneys. The
first state attorney questioned the jurors relative to the guilt
phase of the trial, while a second state attorney, Nicholas Cox,
queried the panel as to the penalty phase (R 1-238).

The second assistant state attorney, discussing penalty
phase issues, msstated the law wthout an objection.
Appellant’s trial counsel was manifestly ineffective in not
objecting to these comments by him

“...and we're relying on the facts of this
mur der, whi ch the Legi sl ature says we can do, --
if certain facts appear, we can still argue for
the death penalty toyou -- if the State were to

go forward with no facts -- which woul dn't happen
here -- but if that were the case, do you think

you can still consider the death penalty based
upon the facts of the nurder itself." (R 130-
131) .

" And the |l aw says that if certain aggravating
factors, one or nore, -- | nmean, you just need
one..."

(R 152).

These comments are not a correct statenent of the |aw, which
requires a weighing of the aggravating and mtigating factors.
Counsel "s failure to object and nove for am strial was i neffective and

prejudicial to the defendant.
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Trial counsel failedto object tothe prosecutor's m sstat enent
of thelawas it relatedtothe weighing of aggravators and mtigators.
The prosecutor’s statenents gave the jury the inpression that if the
State proved "just one" aggravator, then death woul d be appropriate (R
152) .

B. Inproper reference to other crinmes to be presented in the
penal ty phase.

Next, the assistant state attorney, M. Cox, plants and
cultivates the inpression that “other evidence” would be
presented in furtherance of or in support of the state’'s
position for the death penalty the second so-called “penalty”
phase. This is not nerely an unwitting, verbal slip, it is a
seem ngly calculated ploy repeated through his line of inquiry
especially in the follow ng parts:

"But one thing that is inportant is that if M.
Fi nney i s convicted of nurder inthe first degree
that you can each promse M. Finney in all

fairness to him you know, that you can keep an
open m nd, okay, because like | said, it's a

whol e conpl etel y different hearing. You wll
pr obabl y hear new evi dence, new testinony and
new ar gunent by counsel . Ckay. And you wil|l

have, you know, all of that additional evidence
and testinmony to work on. Can you prom se M.
Fi nney and t he people that regardless if you're
a person who believes strongly in the death
penalty or just believes in it noderately, can
you all prom se us that you will stildl
consi der that evidence and not nmake a deci sion
until you have heard everything until the very
end." (R 111) (enphasi s added). "You can prom se
bot h t he peopl e and M. Finney that youw || not
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consi der what nmay ul ti matel y have t o happen.” (R
136) (enphasi s added). " Can you prom se M. Fi nney
that you wouldn't nmake a decision and you
woul dn't conmmt yourself until you hear the
second phase?" (R 144) (enphasi s added). " So,
you would bewillingtolistentothe additional
evidence and testinony in the second phase.™
(R 144)

The assistant state attorney’s transgression occurred when
he repeatedly, alnobst wth seemng calculation, alluded to
“additional evidence,” which he would be presenting at the
penal ty phase of the trial.

The assistant state attorney alluded to the evidence which
ultimately was presented at the penalty phase which was that the
appel l ant had been convicted of a prior violent felony to wit a
sexual battery (R901) and thus this was an appropriate
aggravating circunstance to consider under Section 921.141 (5)
Fl ori da Statutes.

The <clear inference reinforced by the assistant state
attorney was that nore evidence than that which would be
presented at guilt phase would be available to the jury in the
second phase.

The trial court’s order of denial <clearly fails to
adequately refute this facially sufficient allegation regarding

the inproper prosecutorial statenments which were nmade in the

course of voir dire.
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The court ruled as foll ows:

Def endant Finney also argues that t he
prosecution extracted promses from the
jurors regarding their ability to be fair
and alluded to additional evidence they
woul d  hear in the second phase. The
transcri pt clearly establishes that the
prosecutor asked the jury to prom se that
they would keep an open mnd.” (Exhibit D -
Transcri pt, pagelll). Furt her nore,
Def endant’s contention falls under t he
analysis of Strickland v. Wshington, 466
US 668 104 S.C. 2052, 80 L. Ed 2d 624

(1984). It is the obligation of counsel to
determine in voir dire if a juror can be
fair and unbiased as well as the penalty
phase.

Order at 12.

This finding of the Order vacuously gl osses over the essence

of the allegation. The court ignores the inference of the
comments by the prosecutor, that the jury wll be receiving
“additional” evidence which he ~cannot disclose until the
commencenent of second phase and which they wll need to

eval uate before they can decide the question of |ife or death.

C. Inproper expression of personal views.

The prosecutor injected his personal feelingsintothevoir dire
wi t hout an obj ection by def ense counsel when t he fol |l owi ng st at enent
was nmade whi |l e di scussing the juror’s feelings about the death penalty:

"Some of you may think, Gee, it [the death
penal ty] should be inposed al nbst every tine

thereisamurder inthe first degree. And we're
not goingtotakeissue and argue wi th you about
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that."
(R 110,111) (enphasis added).

This statenent is a personal commentary that the prosecutor
bel i eves every first-degree murder deserves the death penalty andis
hi ghly prejudicial tothe def endant because it sends a nessage to t he
ul ti mat e panel that deathis the only verdict. Counsel was ineffective
for failing to object to such a statenent and in failing to make a
notion for mstrial.

2. I nproper O osing Argunent.

Counsel failed to object to personal coments nmade by the
prosecut or, one of whi ch was that the nurder was di sgusti ng as fol | ows:
" Thirty dollars to pawn that VCR ..that is the
value of Sandra Sutherland's life to Charles

Fi nney. That is disgusting."”

(R 900,901) (enphasis added).

Fai | ure t o obj ect by def ense counsel was bot h i neffectiveness and
prejudicial to the defendant.

The prosecutors' acts of m sconduct both individually, and
cunul atively, deprived M. Finney of his rights under the Sixth,
Ei ght h, and Fourteenth Amendnents.

Def ense counsel rendered prejudicially deficient performncein
failing to object to the prosecutor's inflammuatory, prejudicial and
m sl eadi ng argunents. The prosecut or exceeded t he boundari es of proper

argunent throughout M. Finney s case.
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As a result of the State's m sconduct, and defense counsel's
deficient performance, M. Finney's case was not given a fair
adversarial testing. Therefore, M. Finney's convictionand sentence
areinviolation of the United States Constitution. An evidentiary

hearing is required.
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| SSUE |11
THE TRIAL COURT ERRED | N SUMVARI LY DENYI NG
W THOUT A HEARING THE MERI TORI QUS CLAI M THAT
TRI AL COUNSEL RENDERED | NEFFECTI VE ASSI STANCE CF
COUNSEL BY FAILING TO ADEQUATELY QUESTI ON
POTENTI AL JURORS ABOUT THEI R VI EW5 ON RACE.

Trial counsel perfornedonly aperfunctory voir dire (R 2-242).
She fail ed toinquire about possi bl e racial prejudi ce, even thoughthe
i ssue was brought to her attention by ajuror, Ms. Kinsey. M. Kinsey
had stated, "I thought it was a racial thing at the tinmne" (R 168).
She seened to bereferringtothe pre-trial press accounts of a bl ack
man killing a white wonman.

Counsel was ineffective for failing to inquire of the juror who
rai sed theracial i ssue as to exactly what she neant, and whet her race
woul d have any effect upon her in deciding the case and providing a
fair trial tothe defendant. Counsel shoul d have i nqui red about raci al
bias wwth all the jurors. She was also ineffective for failing to
request that the court inquire about such issues.

M. Finney was an Afri can- Aneri can accused of nurdering awhite
woman, whi ch shoul d have put counsel on notice to i nquire about the
possibility of racial bias.

Counsel was i neffective for failingto have the court inquire of
the jurors at the conclusion of thetrial as to whether the jurors had

di scussed or nentioned race during their deliberations.

Sinceracial questions existedinat | east onejuror’s m nd, and
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nei ther counsel nor the court inquired about that issue with the
remaining jurors, it is difficult, if not inpossible, to determ ne
whet her it played any part inthe m nds of the jurors or was consi dered
intheir deliberations, all to the detrinent of the defendant. The
danger of such racial bias entering into the verdict cannot be
tol erated, and even the suggestion that it m ght have i nfl uenced t he
jury would be so prejudicial to the defendant that failure of the
def ense counsel to pursue it woul d be mani fest i neffectiveness onthe
part of counsel.
| SSUE |V

THE TRIAL COURT ERRED IN SUMVARI LY DENYI NG

W THOUT A HEARING THE MERI TORI QUS CLAI M THAT

TRI AL COUNSEL RENDERED | NEFFECTI VE ASSI STANCE OF

COUNSEL BY FAI LI NG TO ADEQUATELY CHALLENGE THE

PROSECUTOR | N HI' S SUCCESSFUL EXCLUSI ON OF JURCRS

WHO WERE GENERALLY OPPOSED TO THE DEATH PENALTY

BUT | NDI CATED THAT THEY WOULD KEEP AN OPEN M ND.

Trial counsel failed to object to the court and the prosecutor
excl udi ng jurors for cause who were opposed to t he deat h penalty, even
t hough t hey had i ndi cat ed t hey woul d keep an open m nd and fol |l owt he
law (R 118, 132,174,193, 218, 221).

The jurors in question are M. Jennings and M. Silas who were
excused for cause by the State and t he Judge even t hough t hey had ful ly
i ndi cated they woul d foll owthe | aweven wit h t hei r opi ni ons about the

deat h penalty. M. Jennings had told Ms. Vogel during her inquiry that

he was opposed to the death penalty, and during second phase
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questioning he stated as foll ows:

(R 118).
(R 174).
(R 217).
(R 218).

MR. COX: kay, all right. M. Jennings, you
indicated earlier, | believe, to Ms. Vogel that
you were agai nst capital punishnment?

MR. JENNINGS: Right. | don't believe in an eye
for an eye.

MR. COX: M. Jennings, let me ask you, sir: If
a person or if M. Finney in this case were
convicted of first-degree nurder, are you
i ndi cati ng to us under no circunstances coul d you
i npose capi tal punishnent?

MR. JENNINGS: No, sir.

M5. PI TTMAN: Ckay. My questionis, though: Are
you saying that even if you re selected as a
juror and Judge Sexton reads you these
i nstructions, you see, you have to keep an open
m nd that --

MR, JENNINGS: |'Il keep an open m nd, but |
won't go for the death penalty.

M5. PITTMAN. But you can keep an open m nd?

MR. JENNINGS: R ght.

MR COX: No. 2, M. Jennings

THE COURT: anynore chall enges for cause?

MR COX: ...Ckay. 25, M. Silas;

THE COURT: (Okay Barbara, what do you want to
say?

M5. PITTMAN: | think | rehabilitated him He
said he can keep an open mi nd while |istening.
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THE COURT: Okay. | have hi mdown as a cause. |'m
going to go ahead and excuse him for cause..

(R 219)
MR COX: Ckay. M. Silas, isthat tosay if a
person were convicted of nurder in the first-
degree, that under no circunstances could you
i npose the death penalty?
MR SILAS: I'll say "Yes."

(R 132).
M5. PITTMAN: Ckay. Now, you al so have very
strong opinions about the death penalty. I
di dn't know whet her you were abl e to say one way
or the other, if youwere ajuror andit getsto
t he second phase, whether you can keep an open
mnd and | i stento the evidence presented duri ng
t he second phase before you will make up your
m nd?
MR, SILAS: | can do that.
MS. PITTMAN.  You can?
MR SILAS. Yes.

(R 193).
THE COURT: |'m going to excuse himfor cause..

(R 221).

Cearly thesetwo jurors were indicatingthat they woul d keep open
m nds and thus followthe | aw and were able to serve on the panel.
Def ense counsel failedto object toeither one bei ng renoved for cause.
This certainly was ineffectiveness and prejudiced M. Finney by
al | ow ng exclusion fromthe jury panel jurors who didn't believeinthe
death penalty, which may well have changed the outcone of the

recomrendati on for death
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| SSUE V

THE TRIAL COURT ERRED | N SUMVARI LY DENYI NG
W THOUT A HEARI NG THE CLAIM THAT APPELLANT' S
TRIAL ATTORNEY ERRED IN FAILING TO PRESENT
M TI GATI ON W TNESSES AT THE PENALTY PHASE | N
VI CLATION OF APPELLANT' S RIGHTS UNDER THE
SI XTH, EIGHTH AND FOURTEENTH AMENDVENTS OF
THE UNI TED STATES CONSTI TUTI ON.

During M. Finney's capital penalty phase proceedi ngs, substanti al
mtigating evidence -- both statutory and non statutory — went
undi scover ed. None of this information was presented for the
consi deration of the judge and jury, both of whomare sentencers in
Florida. M. Finney pleads both Brady and i neffective assi stance of
counsel relatingtothe penalty phase. Either defense counsel failed
to discover, or the State fail ed to di scl ose, i nformati on whi ch woul d
have led to mtigating factors. The resulting death sentence was
unreliable. Inthis case, the defendant was portrayed as a vici ous
rapi st and nurderer. Counsel failed to conduct adequate background
i nvestigation which would have turned up nunerous background and
character wi tnesses. For exanple, Anastasia Jones, a fenmale fellow
enpl oyee at the Huddl e House, worked w th and knew, for many years,
bot h t he appel | ant and hi s conmon-|aww fe, Tamry. Jo Ann Nel son and
Qis WIIlianms, who al so bot h worked cl osely with the def endant at the
Uni versity of South Florida, were avail able at thetine of trial, and

coul d have providedthe jury and the court with adifferent viewof the

def endant as a person. There are many ot her wi t nesses who coul d have

22



been called if counsel had investigated properly. They were in the
nature of famly rel atives: Katherine Ri chardson; Rev. Billy Stubbs;
Jam e Wesley; Lynn Wesley; and Joyce Wesl ey.

M. Finney was sentenced to death by a judge and jury who knew
very little about him The evidence set forth denonstrates that an
unreliable death sentence was the resulting prejudice.

At the penalty phase, counsel provided only scant information
about M. Finney to the judge and jury in contrast to the vast anount
of revealinginformationthat was available for mtigationas statedin
t he 3.850 notion.

Had i nf or mati on been provi ded t o a conpet ent nental heal t h expert
at or prior to trial, and had that expert adequately perfornmed the
necessary tests, M. Finney coul d have presented evidencetothejury
t hat he was suffering fromextrene enoti onal or nental disturbance at
the time of the offense. These are two of the weightiest mtigating
factors under Florida | aw

The trial court, in its witten order, which was filed a
year and a half after the Huff Hearing is egregiously in error
in its denial of this claim The court clains that defense
counsel admts that sonme of the mtigation evidence is
cunul ati ve. This is actually what M. Jack  Crooks,
post convi ction counsel, actually said:

“Your Honor, the next point would basically
go agai n, to primarily I neffective
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assi stance of counsel lack of presentation

of mtigation evidence and | can say to the

court candidly that sone of it nay have been

somewhat cumulative to other wtnesses who

testified but there were at least a half a

dozen other w tnesses who could have

testified in the mtigation phase or in

mtigation that m ght have nmade a difference

again. | can't state that as an absolute .”
(PG R 294).

Postconviction counsel Crooks stated that the testinony
m ght have been cunulative not that it was. Notw thstanding the
di screpancy, the court’s very premse that mtigation evidence
is even capable of being cunulative is specious. Cunul ati ve
evidence is additional evidence of the sane character as
existing evidence which does not need further support.
Addi tional evidence of mtigation would have been helpful in
that it wuld have served to enhance and strengthen the
under | ying proposition. Cunul ative evidence would generally seem
to be |less necessary when attenpting to establish a fact nore
obj ectively ascertainable , i.e. tinme of cause of death. 1In the
area of consideration for mtigation of the penalty of death, an
area of subjective truth, additional evidence would be useful to
establish the extent and depth of the mtter sought to be
proven.
The order is equally flawed in its insistence upon the

provision of specific exanples. Firstly the postconviction
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notion does identify the aforenentioned w tnesses. Secondly,
under Fla.R Cim P. 3.850, there is no such requirenent, as
suggested by the trial court, of appellant to have provided an
affidavit of Dr. Gamache averring that any other mtigation
evidence at trial would have changed his testinony.
| SSUE VI

COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO PROVI DE

MR FI NNEY' S MENTAL HEALTH EXPERT W TH ADEQUATE

BACKGROUND | NFORVATI ON TO PERM T A MEANI NGFUL

EVALUATI ON OF MR FINNEY FOR THE PRESENCE OF

M TI GATI ON OR NEGATI ON OF SPECI FI C | NTENT.

Trial counsel didnot provide M. Finney's nental health experts
wi t h adequat e background i nf or mati on, al t hough avail abl e at the ti ne,
i ncludi ng his school records, work records, statenents fromfell ow
enpl oyees, nei ghbors, friends, andrelatives to enablethemto nmake a
meani ngful evaluation of M. Finney at the tinme of the offense or
developmtigation. This failureconstitutesineffective assistance
and greatly prejudiced M. Finney's defense during all phases of his
trial.

Acrimnal defendant is entitledto nmeaningful expert psychiatric

assi stance when the State nmakes his nmental state relevant to gquilt-

i nnocence or sentencing. Akev. klahoma, 470 U. S. 68 (1985). What is

required is an "adequate psychi atric eval uati on of [the defendant' s]

state of mnd." Blake v. Kenp, 758 F.2d 523, 529 (11th Cir. 1985).

Counsel has a duty to conduct proper investigationintohisclient's
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nment al heal t h background. Thisis doneto assurethat theclient i s not

deni ed a professional and professionally conducted nental health

eval uati on.

Def ense counsel ' s di sregard of utilizing any character w tnesses
showed extrene ineffectiveness on the part of counsel.

Dr. M chael Gamache, who evaluated M. Finney, perfornmed two
clinical visits and talked with his comon-laww fe, Tammy G | nore.
Dr. Gamache relied upon self-reporting by the defendant to base his
eval uation. It was inperative for counsel to have provi ded t he nedi cal
expert withinformation other than self-reporting. The Doctor was not
providedwith famly nenbers for the eval uati onincluding M. Finney's
si ster, Katherine R chardson, cousins, Rev. Billy Stubbs, Jam e Wsl ey,
Lynn Wesl ey, and Joyce Wesl ey, nor were these wi tnesses called for
m tigation purposes by t he def ense counsel, al t hough avail abl e at t he
time of trial. Thus, the doctor's evaluation was not conplete.

Floridalawis clear that insanity and nental health mtigation
are assessed under di stinctly different standards. Even t hough sane,
a def endant may be | egal | y answer abl e for his actions, and even t hough
he may be capable of assisting his counsel at trial, he may still
deserve sone mtigation of sentence because of his nental state.

As st at ed above, evi dence of nental health and mtigati on was not
presented to M. Finney's jury. Under the basic tenets of death

penal ty jurisprudence, ignorance of nental healthissues, mtigation,
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and the capricious results it engenders, is unconstitutional.

In addition, nental health experts could have rebutted the
defendant's nental state at the tinme of the offense, as well as the
wei ght of the aggravating circunstances whi ch were presented by the
prosecuti on.

The order is flawed in its denial of this Ake claim
Firstly t he post convi ction not i on does identify t he
af orenenti oned w tnesses. Secondly, wunder Fla. R Cim P.
3.850, there is no such requirenent, as suggested by the trial
court, of appellant to have provided an affidavit of Dr.
Gamache, averring that any other mtigation evidence at trial
woul d have changed his testinony.
| SSUE VI |

THE TRI AL COURT ERRED | N DENYI NG W THOUT A

HEARI NG THE CLAI MTHAT APPELLANT" S TRI AL COUNSEL

WAS | NEFFECTI VE | N FAI LI NG TO RETAI N AN EXPERT TO

TESTI FY AS TO THE CRI ME SCENE.

Def ense counsel failedto hire acrinme scene expert and an expert
in sexual killing/bondage which would have shown that the victim
engaged i n sone formof sexual activity by virtue of the fact that a
t anpon was found near t he bed and t he | ack of defensive wounds. This
failure constitutes ineffectiveness on the part of counsel and was
hi ghly prejudicial to the defendant because it woul d have provi ded
reasonabl e doubt and provi ded anot her hypothisis of innocence.

Fail ure to acconplish the foregoing evidentiary matters cannot be
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saidto be atactic or strategy, since the failure to do any one may
have beenthe onething that resultedin M. Finney beingacquitted or
t he charges di sm ssed; It was i neffectiveness on the part of counsel
and extrenely prejudicial to the outcone of the case.

The St ate had t he burden of provingthis casetothe exclusion of
every reasonable hypothesis of innocence. Def ense counsel's
i neffectiveness coupledwiththe State's failureto ensurethat every
| ead and evi dentiary matter was pursued, caused undue prejudicetothe
defendant in being able to show there was nore than one reasonabl e
hypot hesi s of innocence.

| SSUE VI I |
THE TRI AL COURT ERRED | N FAILING TO OVERSEE
AND ENSURE THE RENDI TION OF EFFECTI VE
POSTCONVI CT1 ON COUNSEL AS REQUI RED BY
SECTION 27.711(12) FLORI DA STATUTES AND IN
FAI LING TO CONDUCT A NELSON HEARI NG ON THE
COVPLAI NT OF APPELLANT AS TO THE COVPETENCE
OF H'S ORI A NAL POSTCONVI CTI ON COUNSEL, MR
JACK  CROOKS. A CURSCRY EXAM NATION OF
APPELLANT’ S POSTCONVI CTI ON COUNSEL’ S
PRESENTATI ON OF HI S MOTI ON FOR
POSTCONVI CTION  RELIEF  SHOWS  DEFI Cl ENCI ES
THAT WARRANT A REMAND OF THE CASE TO THE
TRI AL COURT.
1. Support in Statute and Case law for this result.
Under Section 27.711(12) Florida Statutes, the trial court

bears a duty to oversee and reasonably assure sone degree of

proficiency in the performance of postconviction counsel. The

pertinent parts of that statutes provide as foll ows
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“The court shall nonitor the performance of
assigned counsel to ensure that the capita
def endant S receiving quality
representation. The Courts shall al so
receive and evaluate allegations that are
made regarding the performance of assigned
counsel. The Conptroller, the Departnent of
Legal Affairs, the executive director, or
any other interested person may advise the
court of any circunstance that could affect

the quality of representation, including,
but not Ilimted to, false or fraudulent
billing, m sconduct , failure to meet

conti nui ng.”

Appellant filed, pro se, a seven-page notion before the
circuit court conplaining of his postconviction attorney, Jack
Crooks, on Novenber 12, 1999, (PCG-R 199-206). The trial court
never conducted an appropriate Nelson Hearing on this notion.
In this notion, appellant nentioned the difficulty he was having
in maintaining comrunication with his attorney. Appel I ant was
critical of the notion which had been filed on his behalf,
labeling it a “boilerplate notion that had apparently been filed
in other cases” of his counsel. Appel l ant also noted that in
sone of the pleadings which his counsel filed on his behalf, the
names of other of his clients had appeared.

Al though it is clear that in Florida, no cause of action or
cogni zable relief, per se, has been recognized for ineffective
assi stance of postconviction counsel, several decisions and

orders of this Court nmake clear that certain facts can warrant
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a remand back to the circuit court so that justice may be done

in certain circunstances. In Peede v. State, 748 So. 2d 253

(Fla. 1999), this Court remanded a case back for a new 3.850 to
be filed because of <concerns it had with the quality of
post convi ction counsel. Regarding the brief filed in that case,
this Court wote:

“Wiile we are cognizant that quantity does
not reflect quality, the majority of issues
rai sed were conclusary in nature and made it
very difficult and burdensone to conduct a
meani ngful review... W rem nd counsel of the
ethical obligations to provide conpetent
representation, especially in death penalty
cases, and we urge the trial court, upon
remand, to be certain that Peede receives
effective representation” |1d. at 256

Furthernore, this Court in an order dated August 25,1999

in the case of Fotopolous v. State, Case No 91,277, was faced

with a brief that had raised several grounds not raised in the
original 3, 850. In an attenpt to properly adm nister justice
this Court remanded the case back to the trial court so that
these clains could be properly asserted and heard and so that
the interests of justice would be honored.

The Suprenme Court has inplicitly recognized that om ssions
by postconviction counsel can result in certain renedies

available to the appellant. See WIllianms v. State, 2000 W

1726782 (Fla. 2000), Steele v. Kehoe, 747 So. 2d 931 (Fla.
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1999).

More inportantly it was reversible error for the trial court
to have effectively ignored appellant’s aforenentioned notion.
The trial court’s discretion was abused by failing to provide
the appellant with the opportunity to explain why he objected to

counsel. Parker v. State, 423 So. 2d 533 (Fla. 1st DCA 1982).

In this notion, appellant cited the inconpetence of his
attorney as one of the grounds for his notion. This was the

identical scenario in Kearse v. State, 605 So. 2d 534 (Fla. 2d

DCA 1992) where the Court wote:

In the instant case, appellant requested
t hat hi s court - appoi nt ed at t or ney be
di sm ssed, and, in so doing, asserted
i nconpetency as one of the grounds for
relief in his notion. Al t hough a Nel son
inquiry was not required as to the conflict
of interests and bias <clains. Such an
inquiry was required as to appellant’s
claims of ineffectiveness. Wiile the trial
court did provi de appel | ant W th an
opportunity to explain his reason and
conplaints set out in his notion, it did not
guestion defense counsel as to those
conpl ai nt s. Additionally, the trial court
failed to question counsel concerning the
i ssue of conpetency raised orally during the
heari ng when appellant asserted that counsel
had nor asked for a bill of particulars
before she took depositions. Finally, the
court failed to nmke rulings as to the
sufficiency of any of the ineffectiveness
cl ai ns. Thus, because the record does not
clearly show that the trial court followed
Nel son, we hold that the court abused its
discretion as to appellant’s notion to
di scharge his attorney and reverse
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Kearse, 605 So. 2d at 536-7.
M. Finney was even nore di sadvantaged than the
appellant in Kearse, he never even had the opportunity to
address the court of his concerns.
2. Factual Basis for this claim
A Oiginal 3.50 filed on behalf of appellant.
The amended notion for postconviction relief ran a nere
29 pages in length, stocked with ten various clains, over half
of which were standard prayers for relief not tailored to the
uni que facts of appellant’s case. Furthernore those clains which
do contain nerit and which appear in the earlier portion of this
brief are deficiently pleaded and m ght well prejudice appellant
if this Court finds that based on the neagerness of his
postconviction attorney’s notion, dismssal was appropriate.
Postconviction counsel failed to discover and argue this
claimin such a manner. In the interests of justice, remand of
the notion on this issue is warranted for an evidentiary hearing
and further consideration by the trial court.
B. Postconviction counsel’s deficient pleading of the
claim relating to the prosecutor’s unchallenged
m sstatenment of the law with respect to the decision
to seek the death penalty.

M. Crooks nentions only one aspect of this error. If the

trial court had been advised of the following attachnents, it
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well could have considered the extent of these comments and have

granted an evidentiary hearing on a broader aspect of this

claim
M5. O CONNELL: Is the decision for the State
to seek the death penalty discretionary on
the State, or is there - are there |egal
requi renents that nust be net in order for
you to seek that penalty?
MR COX: Let nme answer that this way,
because | can't speak wth you about
anyt hing except the law as it would apply in
this case. Wat | can tell you is this: In
the State of Florida, just as Her Honor wll
tell you, we recognize the fact that not
every first-degree nurder is a death penalty
case. But the Legislature basically in |aw
has said, if there are certain factors or
certain facts that exist, either in the
mur der or wth that particul ar person
convicted of nurder, okay, certain factors
or certain attributes that exist, then the
State nmay proceed and ask for a death
penalty recommendati on and ask for the death
penalty. Ckay?
So, basically what has happened is the
Legi slature has said there are certain -
they have a certain |ist. And they say if
these things exist, one of t hem if
sonet hing exists, then the State may proceed
and ask for the death penalty. Does t hat
answer your question?
MS. O CONNELL: Yes.

(R 113).

Later in the voir dire this issue resurfaces and the
assistant state attorney reiterates his original position
reinforcing this msconception of the law in the mnds of the
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jurors.

MR. THOVAS: You nentioned earlier that the
Legi sl ature says specific things you can go
on for the death penalty, naybe one or nore
itens that you can go on. That is |eaving
the decision up to your office, isn't it, as
to really whether we go to the death penalty
or not. Wy do you say in one case, “I
won't go for the death penalty even though
sone of these things are there, and anther

one not?” | am still a little confused
about that.

MR, COX: | wunderstand, and believe ne, |'m
not trying to avoid your question or avoid
answering your question at all. Ckay? |I'm
not trying to do that. Al | can discuss

with you right now is what the law is and
what the |aw says. And the |law says that if
certain aggravating factors, one or nore, -
| mean, you just need one — but if certain
aggravating factors exist, then the people
of the State of Florida can cone before the
jury and say, “Look, because of this
aggravating factor, we ask that you inpose
t he deat h penal ty and make t hat
recommendati on.” | nmean, the decision — |
mean, you know, | guess the decision — But,
you know, as to whether or not to inpose the
death penalty, you have to go through this
second hearing, the second phase.

| wish | could explain. |’m not trying to
avoi d your question. | would like to answer
all your questions, but we're limted as to
how nuch we can speak now as to the facts of

the case and things of that sort. Okay?
So, | hope you can bear with nme on that. I
hope you can understand that because as the
trial progr esses, i f t hat becones
applicable, yea, as that part cones in, you
know, you'll hear nore about it. And you

may understand nore and answer nore of your
gquesti ons.
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(R 152-154).

The focus of the juror’s question was to discover whether
it was within the discretion of the office of state attorney in
deciding to seek the death penalty. It is equally clear that in
both of its responses to this question the assistant state
attorney sought to evade giving the obvious categorical answer,
whi ch was yes, and sought rather to convey the inpression that
the legislature nore or less dictated those circunstances under
whi ch the death penalty may be sought.

A very possible effect this error had was to | eave the jury
with the inpression that there existed a rigid fornula
established by law as to when the death penalty is sought.
Therefore the jury could have been m sguided into thinking that
the evidence was of such a nature as to fit into a legislative
definition of <circunstances which warrant the inposition of
death. The jury accordingly was not inclined to ook critically
or skeptically at the office of state attorney. Rat her it was
undoubt edly prejudi ced against the appellant believing that the
facts of the crinme was of a nature contenplated by law to
warrant the inposition of death.

Postconviction counsel failed to discover and argue this
claimin such a manner. In the interests of justice, remand of

the notion on this issue is warranted for an evidentiary hearing
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and further consideration by the trial court.
C. Post convi ction counsel’s deficient presentation of the
claim that the prosecutor inproperly referred to

another crine to be used as a statutory aggravator in
the course of his voir dire.

Again, M. Crooks includes in his notion only a snall
portion of the many and pervasive instances of the prosecutor’s
ongoing comments to the jury as to the “additional evidence”
they will receive in the second phase of the trial where the
only consideration will be whether or not to inpose the death
penal ty. The jury was told that this is evidence they wll
receive from the side that wll be seeking execution. The
prejudice is self-evident. It is inportant to note that the
coments excluded by postconviction counsel are those nade by
many of the panel nenbers thenselves, which illustrate nore
effectively the prejudice which the prosecutor’s remarks caused.

MR, COX: Ckay. The sane question to you

If you Her Honor, Judge Sexton, tell you
that you nust consider any additional
evidence or testinony later on in the second

phase before you commt vyourself to a
deci sion, could you do that, though?

ME. BARLOTTA: Well, |I'm sure | understand
that because in ny viewif a person is not -
| don’'t know. I don't know what those

criteria are that your telling us.

MR COX: And you will learn later |1’m not
permtted to go over all of them now wth
you, and you will be instructed |ater.

(R 114).
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(R 119).

(R 124).

MR, COX: Ckay. The sane question to you

then: If M. Finney or anybody else were
convicted of nurder in the first degree, are
you saying basically under no circunmstances
could you inpose the death penalty? O do
you think you would like to hear additional
evidence and find out nore about it before
you deci de.

MR. ROGERS: | believe in capital punishnment,
but | also believe that | can keep an open
m nd and hear all the evidence before | make
up nmy deci sion

MR, COX: Ckay. So, you wouldn’t go either
way until hear all of the evidence?

MR. BLATT: | have a little problem with the
second half. If you have proven to ne that
this man is guilty beyond the shadow of a
doubt -

MR. COX: Beyond a reasonabl e doubt.
MVE. BLATT: Ri ght .
MR, COX: Ckay.

VE. BLATT: I can’t envision any nore
evidence that could change ny mnd or our
mnds to not giving the capital punishnment.
| mean, if all the evidence is given in the
beginning and the gentleman is - we
determne that he is guilty

MR COX: Q@uilty of Murder.
VE. BLATT: Ri ght, w thout any — then

ME. COX:Let nme just explain it to you this
way: Let ne be careful with the words | use.
In the first part of the trial, in the first
stage of the trial you're only going to be
deciding his guilt or innocence.
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MVE. BLATT: | under st and.

MR COX: Ckay. And you're going to be
heari ng about facts of the case and
everything |like that.

ME. BLATT: Ri ght .

MR COX: Ckay. But there will be — all |
can tell you is there will be a second phase
of the trial where you will nore than likely

hear nor evidence and testinony, okay? And

(R 125-126).

MR, COX: You Mentioned earlier as well that
if the evidence went on in the second part

as well — let ne ask you this —
and, you know, this probably will not be the
case here if we get to that point. But if

the State were to go into the second phase
and not present any evidence, okay, and
we're relying on the facts of this nurder

which the Legislature says we can do, - if
certain facts appear, we can still argue for
the death penalty to you — if the State were

to go forward with no facts — which woul dn’t
happen here — but if that were the case, do
you think you can still consider the death
penalty based upon the facts of the nurder
itsel f?

(R 130-131).

(R 147).

MR MLLS: You didn't hear all the evidence.

MR COX I’m saying, you may and you
probably wll hear other evidence and
testi nony. | can’'t tell you anything nore
about it. | wish | could. Li ke | expl ai ned

to you earlier, but we can’t at this point -
this isn't the point where we’'re allowed to
do anything, okay? But | know that is so
little to know. But you can keep an open
m nd and go either way?
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(R 146).

MR, MLLS: Ckay. | believe in capital
puni shnent, and 1’1l keep an open mnd. But
the evidence that you use to convict the
person, and in the second phase you use
different evidence. So, | can’'t see — you
see what |’ m sayi ng?

MR COX: | understand exactly. You' re
aski ng the sanme question he did.

M5. ROLLINS: Wwen you decide to neke a
deci sion prosecuting soneone, how do you
determ ne whether or not — why do you ask -
make it a confusing situation for a jury
when you ask for a penalty along with the
verdi ct.

MR. COX: You re basically asking, how do we
decide whether or not to go for the death
penal ty?

M5. ROLLINS: No. Way do you give us both
those situations at once that we have to
determ ne the areas? | nean -

MR. COX: Basically it's not really at once.
| nmean, granted, it’s going to be during the
sanme trial and things of that sort. But ,
you see, the reason that we have broken it
up into phases, one being the guilt phase

has absolutely nothing to do with the death

penalty, nothing at all. Ckay? And then
we have a conpletely separate second phase
where you wll decide whether or not the

death penalty is appropriate.

| don’t know if you' re asking why the sane
jury makes that decision. But, you know, |
would venture to say that one reason is
because you hear the evidence of the nurder
and, so you know, the reason behind the
underlying facts for nurder in the first
degr ee. Did | answer your question, because
| don’t knowif | follow you
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THE COURT: No, you didn’t answer  her
guestion. The question is: Wiy do you bring
it up all at once? Wy don't you let them
decide the quilt and then decide the
penalty, correct?
MS. ROCLLI NS: Yes.
MR. COX: The |aw We are bound to follow
the law, and this is the way we handle it in
the courts in Florida, and that is the way
we do it.

(R 150-151).

As reflected in the above-provided excerpts, Cox’s
comments pronpted questions and apparent confusion on the part
of any jurors. The state attorney, wunwttingly or not,
conpounded the inpropriety of his remarks when he went on to
assure the jury he was not necessarily trying to keep anything

from them but that he was prohibited from comenting further.

M. Cox’s questioning clearly planted and cultivated the
cl ear and unm st akabl e i npression that “other evidence” would be
presented in furtherance of or in support of the state’'s
position that the death penalty should be inposed. Especially in
the above passage, it is clear that the jurors questioned why
they would not hear all the evidence on appellant’s guilt at the
same tine. This cannot be <considered as an unwtting
articulation on the part of the speaker as it is repeated too

often to be considered anything other than what it probably is,
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a calculated attenpt by the assistant state attorney to taint
the jury and alert themto “other” evidence.

Postconviction counsel failed to discover and argue this
claimin such a manner. In the interests of justice, remand of
the notion on this issue is warranted for an evidentiary hearing
and further consideration by the trial court.

D. Post convi ction counsel’s deficient pleading and

presentation of the claimregarding inproper
argunents fromthe prosecutor in closing argunents.

M. Crook’s 3.850 notion offers a paltry one paragraph
description of a phenonenon which is pervasive throughout M.
Cox’s closing argunent. A properly pleaded claimcould and
shoul d have appeared as the foll ow ng.

In the closing argunent of the penalty phase, M. Cox
continued on with his proclivity toward i nproper argunent.
Firstly he inplied that the defense was free to and did
present |ess than veracious testinony in the penalty phase
that they were totally unrestricted in what they could argue.

“Now | "m going to speak wth you about the
mtigating and the aggravating factors in a
nmonment, because you see, as we spoke about
in voir dire, there are certain things that
if these certain circunstances exist, the
state can cone to you and urge you to
sentence the defendant to death. The
Defense is limted only by their own
creativity. They can argue anything. This
was their day in court. This was Charles
Finney’'s day. You didn’'t hear Ms. Vogel or

mysel f say anythi ng because that is the way
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it should be. H's witnesses should get up
there and tell you whatever they want to
and they did”

( R 897).

It was ineffective assistance of counsel for appellant’s
trial counsel not to have noved for a mstrial. The comments
by Assistant State Attorney Cox were a subtle invitation to
the jury to disregard whatever was being offered by the
defense. The inplication of his remarks is that while the
state is bound by the rules of law, the defense can
essentially say whatever it wants. The defense is not bound by
anything other than their own creativity. The defense is
inplied to have no accountability to veracity, no duty to show
rel evance. The comments were thus damaging in that they
suggested that only the state had to account for itself in the
presentation of evidence in the penalty phase.

The prosecutor continues:

“And fol ks we have not heard the
first thing that mtigates this nurder.
Not hing can mtigate this nurder. Sone of
the things we heard in mtigation — and |
anticipate that M. Escobar nay pop out
sone of these to you- whether the defendant
has a good work history. He’s been
honor abl y di scharged fromthe service.
Fol ks, there are a |ot of people that work
well, there’'s a |lot of people who have been
honor ably di scharged fromthe service, and
they don’t go out and tie people up and
stab themthirteen tinmes. That is not
mtigation. That is not what society
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expects.
(R 898).

Trial counsel should nost enphatically have objected to
the characterization by the state attorney that M. Escobar
woul d “pop out” the proposed factors for mtigation. The very
term “pop out” connotes huckstering an illusory gi nm ck,
sonmet hing unworthy of the jury’ s serious consideration.

Combi ned with his preceding remarks that the defense can say
what ever they want, the state attorney here effectuates a
cunul ative erosion on whatever credibility the defense may
have in the eyes of the jury. The state attorney conti nues:
“The man whose in court today who you heard
testify he other day and who you heard
t hese people talk about is not the sane man
who on January the 16th killed Sandra
Sut herl and, and he’s not the same man who
thirteen days |ater raped Judy baker. You
see, its s a different picture being
pai nted here. But let’'s renenber why we’'re
here. Let’s renmenber Charles Finery's
character is. There's good thongs fromhis
friends but you can’t overl ook the bad”
(R 899).

The state attorney continues on inplying that the purpose
and nature of defendant’s friends are to perpetuate |ies,
whi ch constitutes his penalty phase defense. Al of this is
effectuated wi thout any objection fromtrial defense counsel.

Again without any objection by appellant’s trial counsel, the
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state attorney continually attenpts to usurp the jury’'s
function fromthem scoldingly adnonishing themthat “the
evi dence of the appellant is not mtigation.” The state
attorney is inproperly expressing his opinion here.

“There i s nothing nore despicable than
taking a human life for noney. And what’s
the value of Sandra Sutherland s life by
this man? Thirty dollars and the contents
of whatever cane out of that wallet.
Thirty dollars to pawn that VCR and
what ever cane out of that wallet. Thirty
dollars to pawn that VCR and whatever cane
out that wallet and the purse was
ransacked. That is the value of Sandra
Sutherland’s life to Charles Finney. What
is disgusting and that is certainly
aggravating”

(R 901).

The expression of the state attorney’ s opinion as to the
actions of appellant as “disgusting” is net by no objection by
t he defense counsel
In referring to one of the crinmes that was used as an
aggravator, an incident involving Ms. Judy Baker, the
prosecut or conti nues:
“And we also know as well in Judy Baker’s
case that the value for the rape of Judy
Baker was fifty-five dollars, for noney that
i s disgusting”

(R 902).

Def ense counsel finally interposes an objection at a point

when the full prejudice of the prosecutorial msstatenents has
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inured to the prejudice of the appellant’s case. In fact his

attorney concedes that

“I allowed it once but | can't allow it a
second time. He is giving this jury his
per sonal Vi ews, whi ch contrary to what
cl osing argunents aresupposed to be. As to
his own personal views about it being
di sgusting, he can't d o that. That is

!nproper prosecutorial closing and he knows
(R 902). -

Post convi ction counsel failed to discover and argue this
claimin such a manner. In the interests of justice, remand of
the notion on this issue is warranted for an evidentiary hearing
and further consideration by the trial court.

E. Post convi cti on counsel ' s defi ci ent pl eadi ng and
presentation of the claim regarding trial counsel’s
failure to bring mtigation wtnesses.

Firstly appellant would direct this Court’s attention to the
record transcript of the Huff hearing for appellant’s cause
which was heard on May 26, 1999 (PC-R 272-288). There is a
noti ceable |ack of advocacy in the tenor of counsel’s remarks
In arguing the claim that trial counsel failed to present
mtigation wtnesses, counsel inexplicably tells the court of
the possibility of some of the wtnesses being “cumulative,”
further evidence of the significant deficiencies in the

performance of postconviction counsel. He also Ilimts the

strength of his own argunent when he comments sheepishly that *“I
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can’t state that as an absolute (PC-R 294).
“Your Honor, the next point would basically
go agai n, to primarily I neffective
assi stance of counsel lack of presentation
of mtigation evidence and | can say to the
court candidly that sone of it nay have been
somewhat cumulative to other wtnesses who
testified but there were at least a half a
dozen other w tnesses who could have
testified in the mtigation phase or in
mtigation that m ght have nmade a difference
again. | can't state that as an absolute .”

(PG R 294).

In the trial court’s order dismssing the clainms of
ineffectiveness for failure to present mtigation evidence, the
trial court relied upon the very statenent of appellant’s own
| awyer when he nentioned that the evidence m ght be cunul ative.
He does not even nention the nanes and testinony of the
W t nesses.

An effective argunent as follows could have and shoul d have
been nmade.

The mtigation wtnesses which were presented by the trial
attorney did have sonme |imted inpact as reflected in the

statutory mtigators found to exist by the court in its

sentencing order.? However by presenting only his wife and a co-

’As mitigating factors, the judge found and gave sone weight to (1)
appellant's exenplary work and mlitary history; (2) his deprived
chi | dhood, marked by poverty and abandonnent by an al coholic father;
(3) his positive character traits, such as being a hard worker and a
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worker he net late in his (appellant’s) Ilife, trial counsel
allowed a major void in the evidence of his background. The
court gave sone but not great weight to this aspect of
appel l ant’ s background. The jury and judge failed to receive a
conprehensi ve account of appellant’s background as they would
have, had t he af orenent i oned W t nesses named in t he
postconviction notion testified. The trial court ruling
summarily denying this claimconpounded the error by denying an
evidentiary hearing so as to review what the omtted testinony
was and as to properly assess the inpact its om ssion had on
the integrity of the judgnent and sentence of death.

Trial counsel failed to call: Anastasia Jones, a co-worker
of the appellant; Jo Ann Nelson, also a coworker; Qis WIIlians,
co-wor ker; Katherine R chardson, a sister; Louis Stubbs, a cousin;
Rev. Billy Stubbs, arelative; Jame Wsl ey, arelative; Lynn Wsl ey,
a relative; and Joyce Wesley, a relative.

Through these wtnesses trial counsel could have
strengt hened the story of appellant’s upbringing, childhood and
teen years through independent sources, perhaps nore persuasive

than the appellant hinself. A careful review of Dr. Gamache’s

good parent; (4) excellent potential for rehabilitation and
productive adjustnment within the prison setting; and (5) continued
opportunity to maintain a loving relationship wth his daughter,

t hrough frequent visitation (R155-56, T948-50).
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testinmony shows that the portrait of appellant, which he offers,
falls remarkably and strikingly short of presenting the full
range of relevant facts about appellant’s background. For
exanple, at the age of three or four, appellant sustained a
serious fall from a rocking chair resulting in a four to five
inch scar on his head. Also as a child, appellant was anemc
which resulted in his frequent fainting and acquiring the nanme
“Fal | down.”

Throughout his elenentary school years, he struggled wth
a readi ng problem and exhibited a stubborn deneanor. As a youth
in Macon, Ceorgi a, appel | ant sustained several enoti ona
traunas. Hs best friend, WIIlie B. Spencer, drowned when
appellant was only thirteen. Louis Stubbs, his cousin, shot
appellant, then 14, in the abdonen in his backyard. As a result
of this wunfortunate accident, appellant had surgery and was
hospitalized at the age of 15. Appellant w tnessed the hit and
run death of his cousin, Alvin Stunt. VWiile in the mlitary
appellant was assigned to Germany where he was in the Third
Bri gade handling coded mlitary nessages. He later conpleted a
five-week training course in voice radio in Fort Dix, New
Jersey.

Most inportantly for purposes of mtigation was the

om ssion of any evidence of the drug probl em appel |l ant devel oped
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while in the service. Appellant snoked hashish and pot while in
the service and developed a usage habit of heroin as well.
Unquestionably the omssion of this information in the
conpilation of his mtigation evidence was paranount. Appellant
had admtted this problem to his mlitary superiors but never
recei ved any professional counseling. Appel lant, while in the
mlitary, entered the CCDAC rehabilitation program an in house
treatment program for drug and alcohol dependence. Recor ds
obtained from this agency indicated that appellant had a
condition which was inpairing his judgnment and reliability for
tenporary periods of tinme. This Court has held that failure to
prepare and present evidence of chronic substance abuse can

constitute ineffective assistance of counsel. Heiney v. State

620 So.2d 171 (Fla. 1993); See also, People v. Wight, 488

N.E. 2d 973 (I1ll. 1986). In Ross v. State, this Court held that

a defendant’s past drinking problens, anong other things, were

“collectively a significant mtigating factor”. Ross v. State,

474 So.2d 1170, 1174 (Fla. 1985). Unrebutted evidence that the
defendant’s “reasoning abilities were substantially inpaired by
his addiction to hard drugs” is “significantly conpelling”

mtigation. Songer v. State, 544 So.2d 1010, 1011 (Fla. 1989).

Al t hough trial counsel presented sone evidence in

mtigation, M. Finney's girlfriend, Tammy Glnore, his co-
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wor ker, Joe WIllians, and Dr. Gamache, such a body of mtigation
evi dence could hardly be consi dered exhaustive. Conpare Jackson

v. Herring, 42 F.3d 1350, 1367 (11th Cir.1995) (trial counsel

who had a "small amount of information regarding possible
mtigating circunstances regarding [petitioner's] history, but
inexplicably failed to follow up with further interviews and

i nvestigation" rendered constitutionally deficient performnce);

Blanco v. Singletary, 943 F.2d at 1500-01 (11th G r.1991)
(deficient performance where counsel | eft messages Wwth
relatives nmentioned by defendant but neglected to contact them;

M ddleton v. Dugger, 849 F.2d 491, 493 (11th G r.1988)

(deficient performance where counsel Jlearned of mtigating
per sonal history evidence from defendant but failed to
i nvestigate).

The testinony of Tammy G lnore (R-840-869) was essentially
a narrative account of her relationship with appellant. She had
met the appellant in 1986, and their relationship evolved into
a serious and «close relationship. Ms. G lnore further
established appellant’s stable and exenplary enploynent history.
He also, in the course of their relationship, was both anbitious
and diligent as evidenced by his obtaining a second job at night
with G eyhound Bus. Appellant did this she said, so that he

could faithfully discharge child support obligations, which he
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fulfilled voluntarily. During Mss Glnore's relationship with
appel lant, he was a trenendous source of enotional as well as
financial support (R 842). On April 21, 1988, a child, Shannon
was born to the couple. Appel lant proved to be an extrenely
positive role nodel for the daughter

The trial counsel called one other additional |ay wtness
in mtigation , Joseph C. WIlliams (R 860). He had net the
appellant in Tanpa, established a quick and warm relationship
with and eventually helped him find enploynment at University
Communi ty Hospital. M. WIllians testified that the appellant
was a warm caring and generous man. He left appellant alone
with his 80-year old nother with never any cause for concern
(R 866). WIlliams was surprised to |earn of appellant’s arrest
for this crinme because he had always observed himto be polite
and circunmspect in the presence of his nmother (R 866-67).

As can be gleaned by a review of this evidence, the
w tnesses who could have been called were clearly not cunul ative
to the body of evidence which was adduced. The trial court
order denied this claim and cited the cunulative nature of such
excl uded wi tnesses as the reason. It was resoundingly wong in
such a holding; the case should be remanded for an evidentiary
hearing on this claim

Post convi ction counsel failed to discover and argue this
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claimin such a manner. In the interests of justice, remand of
the notion on this issue is warranted for an evidentiary hearing
and further consideration by the trial court.

F. Postconviction counsel deficiently pleaded the Ake
Claim that trial counsel was deficient in failing to
provide the trial expert, Dr. Mchael Gamache W th
all relevant dat a.

\V/ g Crooks pleaded this claim no better than the
straight mtigation claimbecause he failed to nention in his 29
page 3.850 notion what the proffered testinony was. A better
and nore conpl eted claimshould and could have been provided. It
woul d have read as foll ows.

In a <capital <case, the test for determning whether
counsel’s deficient performance prejudiced the defendant s
whether there is a reasonable probability that, absent the
errors, the sentencer would have concluded that the bal ance of
aggravating and mtigating circunstances did not warrant death
Strickland, 466 U.S. at 695. A reasonable probability is one

whi ch underm nes confidence in the outcone of the sentencing.

Strickland, 466 U.S. at 694.

In the landmark |egal case of Ake v. klahoma, 470 U. S. 68

(1985), the United States Suprene Court entertained the question
or whether the Constitution requires that an indigent defendant

have access to the psychiatric examnation and assistance
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necessary to prepare an effective defense based on his nenta
condition, when his sanity at the time of the offense is
seriously in question. Al t hough admttedly the facts of this
case, as franed in both the direct appeal and the postconviction
nmotion, do not necessarily raise the specter of an insanity
defense, wherein, as in the case at bar, the state has nade the
defendant’s nental condition relevant to the degree of
culpability and to the ensuing punishnment, the role which a
psychiatrist or nental health expert plays is unquestionably
significant. By laying out the investigative and analytic
process to the jury, the psychiatrists for each party enable the
jury and judge, to nmake its nobst accurate determ nation of the
truth on the issue before them
In the case at bar, trial counsel failed to provide M.
Finney’s nental health experts wth avail able, adequat e
background information, including his school records, work
records, statenents from fell ow enpl oyees, neighbors friends and
relatives to enable them to nmake a neaningful evaluation of M.
Finney at the tinme of the offense or develop mtigation.
Dr. Mchael Gamache, who evaluated M. Finney, was called
by trial counsel as an expert wtness in chief during the
penalty phase of the trial (R 869). Dr. Gamache is a forensic

psychol ogi st . Dr. Gamache testified that he conducted two
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clinical examnations of M. Finney totaling approximately five
and a half hours. This examnation included a clinica
interview, a nental status exam nation, a psych-social history
consi stency testing and psychol ogi cal testing.

Dr. Ganache offered testinony breaki ng down appellant’s life
into four phase comments upon challenges and difficulties which
attended each phase and how they evolved over tine. A
significant weakness in Dr. Gamache’s testinony was the |limted
base of information. Essentially Dr. Gamache relied upon only
that which was related to him by the defendant. It was
inperative and ineffective for counsel to have provided the
medi cal expert with information other than self reporting. It is
not established by trial counsel that Dr. Gamache consul ted any
ot her independent data, be they reports by other doctors,
docunented famly histories or other psychological tests in his
exam nation and testinony. The appellant was the sole source of
Dr. Gamache’ s testinony. The doctor was not provided wth
famly nmenbers for the evaluation, including M. Finney's sister
Kat heri ne Richardson, cousins, Rev. Billy Stubbs, Jam e Wesl ey,
Lynn Wesl ey and Jocye Wesl ey.

Dr. Gamache’'s testinony is actually quite superficial
There is a wealth of highly pertinent data an appellant’s

background which having never been known or considered by the
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Doctor, render his evaluation inconplete.

Al though its holding appears to pertain to cases where the
defendant’s sanity is in question, Ake clearly stands for the
proposition that in circunmstances where psychiatric assistance
woul d be of probable value, the defendant should not be denied
access to such aid. Appel I ant, because of the ineffectiveness
of his trial counsel in not properly furnishing Dr. Gamache al
relevant data, was effectively denied access to significant
psychi atric assistance which was warrant ed.

Furt her, where permtted by evidentiary rules,
psychiatrists can translate a nedical diagnosis into |anguage
that will assist the trier of fact, and therefore offer evidence
in a form that has neaning for the task at hand. Through this
process of i nvestigation, interpretation, and testinony,
psychiatrists ideally assist lay jurors, who generally have no
training in psychiatric matters, to nake a sensible and educated
determ nation about the nental condition of appellant at the
time of the offense.

By organizing defendant’s nental history, exam nation
results and behavior, and other information, interpreting it in
Iight of their experti se, and then laying out their
i nvestigative and anal ytic process to t he jury, t he

psychiatrists for each party enable the jury to make its nost
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accurate determnation of the truth on the issue before them

See Hildwn v. Dugger, 654 So.2d 107 (Fla.1995)(Counsel’s

failure to investigate and present mnmitigation evidence which
woul d have supported two statutory mtigators was ineffective

assi stance of counsel); Eutzy v. Dugger, 746 F.Supp. 1492 (N.D

Fla. 1989)(Trial counsel was ineffective for failing to prepare
and present mtigation even when client said he did not want his
not her invol ved.).

This claim alleged specific facts which were not
conclusively rebutted by the record and which denonstrate a
deficiency in performance which prejudiced appellant and he was

entitled to an evidentiary hearing. Gaskin v. State, 737 So.2d

509, 516 (Fla. 1999). Because “counsel has a duty to nake
reasonabl e investigation or to nake a reasonable decision that
makes particular investigations unnecessary,” counsel’s failure
to investigate appellant’s background and famly cannot be

consi dered strategy. Under Strickland, such a strategic choice

must be nmade after the relevant investigation. Strickland, 466

uU. S. 691. Counsel ’ s defi ci ent per f or mance to research
appel I ant’ s background and uncover other sources to support what
little information they had prejudiced appellant because the
experts hired to help himand the jury and judge who sentenced

himto death never heard the horror and abuse he had endured his
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entire life. This was not a case in which counsel nmde a
reasoned decision not to present the circunstances for tactica
or strategic reasons. The circunstances were not presented to
the experts and jury sinply because counsel never took the tinme
to devel op them

Post conviction counsel failed to discover and argue this
claimin such a manner. In the interests of justice, remand of
the notion on this issue is warranted for an evidentiary hearing

and further consideration by the trial court.

G Post convi ction counsel deficiently pleaded both
the mtion for rehearing and the notice of
appeal .

On May 17, 2000, at the hearing for his notion for
rehearing, postconviction counsel was regrettably neek and
nonchal ant. Here is the essence of his remarks in argunent:

“So | filed a notion for rehearing Judge,

and | provided a copy of that asking the

court the Court to reconsider granting us an

evidentiary hearing on all clains. That

seens to be the Suprene Court’s desire where

they are trying to go at this point. | wll

| eave the notion stand on its own.”

(PCG-R 343).
Post convi ction counsel then filed a Notice of Appeal which
purported to appeal a My 17, 2000, order summarily denying

postconviction relief. The Notice actually appealed a witten

order of that date which denied a notion for rehearing of such
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a denial. Up until OCctober 31, 2000, there had never been an
actual witten order of denial of appellant’s postconviction
nmotion. On that date, the trial court filed an Oder of Denia
and entered it nunc pro tunc to the date of the evidentiary
hearing, May 26, 1999.

Post convi ction counsel failed to better argue the notion for
rehearing. In the interests of justice, remand of the notion on
this issue is warranted for an evidentiary hearing and further
consideration by the trial court.

As a result of the ineffectiveness of appellant’s previous
post convi ction counsel, his many neritorious «clains are
mnimally and negligently pleaded. This om ssion may well have
harmed his prospect for an evidentiary hearing. It is in the
interests of justice that this nmatter be renmanded to the trial
court for its consideration of these clains in the manner in
whi ch they should have been and could have been pleaded. See

Wllians v. State, 2000 W. 1726782 (FLA 2000); Peede v. State,

748 So. 2d 253 (Florida 1999); Steele v. Kehoe, 747 SO 2D 931

(FLA. 1999).
| SSUE | X

FLORIDA'S CAPI TAL SENTENCI NG STATUTE IS
UNCONSTI TUTI ONAL ON | TS FACE AND AS APPLI ED FOR
FAI LI NG TO PREVENT THE ARBI TRARY AND CAPRI Cl QUS
| MPOSI TI ON OF THE DEATH PENALTY AND FOR VI OLATI NG
THE GUARANTEE AGAINST CRUEL AND UNUSUAL
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PUNI SHVENT | N VI OLATION OF THE FI FTH, SI XTH,

El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED

STATES CONSTI TUTI ON. TO THE EXTENT THI S | SSUE WAS

NOT PROPERLY LI TI GATED AT TRI AL OR ON APPEAL, MR

FI NNEY RECEI VED PREJUDI Cl ALLY | NEFFECTI VE

ASSI STANCE OF COUNSEL.

Florida's capital sentencing schene denies M. Finney

his right to due process of |aw, and constitutes cruel and unusual
puni shment onits face and as applied. Florida' s death penalty statute
is constitutional only to the extent that it prevents arbitrary
i nposi tion of the death penalty and narrows application of the penalty

tothe worst offenders. See Profitt v. Florida, 428 U. S. 242 (1976).

Florida's death penalty statute, however, fails to neet
t hese constitutional guarantees, and therefore violates the Eighth

Amendnent tothe United States Constitution. R chnond v. Lewis, 113

S.Ct. 528 (1992).

Execution by both electrocution and |ethal injection inpose
unnecessary physi cal and psychol ogi cal torture wi t hout conmensur at e
justification, and therefore constitutes cruel and unusual puni shrent
inviolationof the E ghth Arendnent tothe United States Constitution.
See daimXil.

Florida' s death penalty statute fails to provide any st andard of
proof for determ ning that aggravati ng circunstances "outwei gh" the

mtigating factors, Miullaney v. Wl bur, 421 U. S. 684 (1975), and does

not define "sufficient aggravating circunstances."”
Further, the statute does not sufficiently define for the judge's
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consi deration each of the aggravating circunstances listed in the

statute. See Godfrey v. Georgia, 446 U S. 420 (1980). This leads to

the arbitrary and capri ci ous i nposi ti on of the death penalty, as in M.
Wiornos' s case, and thus violates the Ei ghth Amendnent.

Florida's capital sentencing procedure does not utilize the
i ndependent re-wei ghi ng of aggravating and m tigating circunstances

envisioned in Profitt v. Florida, 428 U S. 242 (1976). Profitt is

particularly offended when, as in this case, the judge finds, a
statutory aggravator (CCP) which both includes the elenent of
prenmeditation and is struck on direct appeal.

The aggravating circunstances i nthe Fl ori da capital sentencing
statute have been applied in a vague and i nconsi stent manner. See

Godfrey v. Ceorgia; Espinosa v. Florida, 112 S. C. 2926 (1992).

Florida |aw creates a presunption of death where but a single
aggravating circunstance applies. This creates a presunption of death
inevery felony nurder case, and i n al nost every preneditated nurder
case. Once one of these aggravating factors is present, Florida |l aw
provi des that deathis presuned to be the appropriate puni shnent, and
can only be overcone by mtigating evidence so strong as to outwei gh
t he aggravating factors.

The systemati c presunption of deathis fatally offensive to the
Ei ght h Amrendnent ' s requi renent t hat the death penalty be appliedonly

tothe worst offenders. See R chnondv. Lewis, 113 S. C. 528 (1992);
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Furman v. CGeorgia, 408 U S. 238 (1972); Jackson v. Dugger, 837 F. 2d

1469 (11th Cr. 1988).
To the extent trial counsel failed to properly preserve this
i ssue, defense counsel rendered prejudicially deficient assistance.

See Murphy v. Puckett, 893 F.2d 94 (5th Cr. 1990).

Because of the arbitrary and caprici ous application of the death
penal ty under the current statutory schene, the Fl ori da death penalty
statute as it exists and as it was applied in this case IS
unconstitutional under the Eighth and Fourteenth Amendnents to the
United States Constitution and under Article 1 Section 17 of the
Constitution of the State of Florida. Its applicationin M. Finney's
case entitles himto relief.

| SSUE X
MR FI NNEY’ S TRI AL WAS FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERRORS VWHI CH CANNOT BE HARMLESS WHEN
VI EWED AS A WHOLE, SINCE THE COVBI NATI ON OF
ERRORS DEPRI VED H M OF THE FUNDAMENTALLY FAI R
TRI AL GUARANTEED UNDER THE SI XTH, EI GHTH, AND

FOURTEENTH AMENDIVENTS.
M. Finney contends that he did not receive the fundanental |y

fair trial to which she was entitl ed under the E ghth and Fourteenth

Amendnents. See Heath v. Jones, 941 F. 2d 1126 (11th G r. 1991); Derden

v. McNeel, 938 F.2d 605 (5th Gr. 1991). It is M. Finney s contention
that the processitself failedher. It fail ed because the sheer nunber
and types of errorsinvolvedinher trial, when consi dered as a whol e,

virtually dictated the sentence that she would receive. State v.
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Qunsby, 670 So. 2d 920 (Fla. 1996).

The fl aws i n t he systemwhi ch sentenced M. Finney to death are
many. They have been poi nted out t hroughout not only this pleading,
but also in M. Finney's direct appeal. Wile there are neans for
addr essi ng each individual error, the fact remains that addressing
these errors on an i ndi vidual basis will not af ford adequat e saf eguar ds
agai nst an i nproperly i nposed deat h sentence -- saf eguards which are
requi red by the Constitution. These errors cannot be harnl ess. The
results of the trial and sentencing are not reliable. Rule 3.850
relief must issue.

| SSUE XI
MR, FINNEY | S | NNOCENT OF THE DEATH PENALTY.
MR. FI NNEY WAS SENTENCED TO DEATH | N VI OLATI ON
OF THE El GHTH AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON.
The United States Suprene Court has hel d that, where a personis

sent enced t o deat h and can showi nnocence of the death penalty, heis

entitled to relief for constitutional errors which resulted in a

sentence of death. Sawer v. Witley, 112 S. . 2514 (1992). The
Fl ori da Suprene Court has recogni zed t hat i nnocence i s a cl ai mt hat can

be presented in a notion pursuant to Rule 3.850. Johnson v.

Singletary, 612 So. 2d 575 (Fla. 1993); Jones v. State, 591 So. 2d 911

(Fla. 1991). The Fl orida Suprene Court has recogni zed t hat i nnocence
of the death penalty constitutes grounds for Rule 3.850relief. Scott

(Abron) v. Dugger, 604 So. 2d 465 (Fla. 1992).
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| nnocence of the death penalty is shown by denonstrating
i nsuf ficient aggravating circunstances so as to render the indivi dual
ineligible for death under Florida law. In this case, M. Finney's
trial court relieduponthree aggravating circunstances to support his
deat h sentence: (1) previous convictionof afelonyinvolvingthe use
or threat of violence; (2)nmurder was comm tted during the course of
ki dnapi ng and sexual battery (3) heinous, atrocious, or cruel (R
4649). Each of these aggravating factorsisinvalid, towt: prior
violent felony is based ona prior convictionthat is constitutionally
infirm the elenments of the sexual battery and Kkidnaping not
establ i shed; and the sentencingjudgereliedonfacts not intherecord
to find the heinous atrocious, or cruel aggravating circunstance.
Absent constitutionally adequate constructions, the aggravating
ci rcunst ances cannot be sai d to have been proven beyond a reasonabl e
doubt .

M. Finney's death sentence is disproportionate. In Florida, a
deat h-sentenced i ndi vidual is renderedineligiblefor adeath sentence
where the record establishes that +the death sentence 1is
di sproportionate. Here, thelack of aggravating circunstances coupl ed
with the overwhelmng evidence of mtigating evidence discussed
el sewher e render the deat h sentence di sproportionate. M. Finneyis
i nnocent of the death penalty.

CONCLUSI ON AND RELI EF SOQUGHT
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Based on the forgoing, the | ower court inproperly denied M.
Finney's rule 3.850 relief. This Court should order that his
convi ctions and sentences be vacated and remand the cases for a new
trial, an evidentiary hearing, or for suchrelief as the Court deens
pr oper.
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