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PRELI M NARY STATEMENT

This reply brief covers issues Il, V & VI of M. Finney's
initial brief. As to the remaining issues M. Finney relies upon

the argunent and | aw presented in the initial brief.
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| SSUE |1

APPELLEE 1S |INCORRECT IN STATING THAT THE

TRIAL COURT DID NOT ERR I N SUMMARI LY DENYI NG

MR. FI NNEY' S CLAI M5 OF | NEFFECTI VE

ASSI STANCE OF COUNSEL FOR FAILING TO OBJECT

TO PROSECUTORI AL COMVENTS AND ARGUMENTS

M. Finney alleged in his initial brief that the trial court
erred in summarily denying his 3.850 clainms that counsel was
ineffective for failing to object to prosecutorial comments in
voir dire and in closing argunent; msstatenent of the |law, and
i nproper closing argunent. In the answer Dbrief Appellee
incorrectly asserts that these clains are procedurally barred
and are wthout nerit. As wll be denonstrated below these
clains are not procedurally barred and the trial court did not
apply the proper |egal standard when assessing the prejudice to
M. Finney caused by the prosecutorial m sconduct.
THE PROCEDURAL BAR | SSUE
Contrary to the assertions of the Appellee, ineffective

assistance of counsel claims for failing to object to
prosecutorial msconduct are contenplated by Rule 3.850 and have

been recognized by Florida courts as a legal basis for bringing

a postconviction action. See Overton v. Florida , 531 So.2d 1382

at 1387 (Fla. 1st DCA 1988); Brown v. State , 755 So.2d 616 at 623

(Fla. 2000); MIls v. Dugger, 507 So.2d 602 at 604 (Fla. 1987);

Teffeteller v. Dugger, 734 So.2d 1009 (Fla. 1990).




The fact that the prosecutorial msconduct alleged in the
3.850 notion occurred “on the record” is not a legal basis to
deny the clainms. It is the actions of the defense counsel for
failing to object that are the subject of the ineffectiveness
claim Since no objections were mnade the substance of the
prosecutorial comments were not preserved for direct appeal
review and are not now procedurally barred.

THE CUMULATI VE EFFECTS DOCTRI NE

The answer brief in this case repeats the error of the trial
court in the analysis of the prosecutorial msconduct clains
brought by M. Finney in his 3.850 notion. Both the trial
court’s order denying the 3.850 clainms and the answer brief
address each instance of prosecutorial msconduct in isolation
when assessing whether they deprived M. Finney of a fair and
inpartial trial, materially contributed to the conviction, were
so harnful or fundanentally tainted as to require anew trial, or
were so inflammtory that they m ght have influenced the jury to
reach a nore severe verdict that it would have otherw se (the

standard enunerated by this Court in Spencer v. State , 645

So.2d 377 at 383 (Fla. 1994)). It is a well settled principle of
Florida law that a court nust address the cumulative inpact of
al | i nproper comments or actions by the prosecutor in

determning there inpact on the fairness of the trial. 1In



Defreitas v. State, 701 So.2d 593 (Fla. 4'" DCA 1997) the Fourth

District stated:

Measuring the prosecuting attorney’ s conduct
in the instant case by the aforenentioned
well settled standard, we are persuaded that
appel l ant has been denied one of his nost
preci ous constitutional rights, the right to
a fair crimnal trial, by the cunmulative
effect of one prosecutorial i npropriety
after another one. Furthernore, we are
equal |y persuaded that the_cunul ative effect
of the numerous acts of prosecutori al
m sconduct herein were so prejudicial as to
vitiate appel I ants entire trial. I n
addition, we are |ikew se persuaded beyond
gquestion that the cunulative effect of the
numerous acts were of such a character that
nei ther rebuke nor retraction could have or
woul d have destroyed t here si ni ster

i nfl uence. The prosecutori al m sconduct ,
taken in its entirety and viewed in its
proper context, is of such a prejudicial

magni tude that it enjoys no safe harbor
anywhere in the crimmnal jurisprudence of
this state. Accordingly, we find fundanenta
error.
Id.at 600 (enphasis added).
O her Florida cases also hold that the cunul ative effect of
the prosecutors coments or actions nust be viewed in

determ ning whether a defendant was denied a fair trial. See

Brown v. State, 593 So.2d 1210 (Fla. 2" DCA 1992) (hol di ng that

a conbination of inproper comments made by the prosecutor in

closing argunent anounted to fundanental error); Kelley v.

State, 761 So.2d 409 (Fla. 2" DCA 2000)(holding that the



cunul ative effect of the prosecutors inproper coments and

questions deprived Kelley of a fair trial)(enphasis added);

Garron v. State, 528 So.2d 353 (Fla. 1988); Ryan v. State, 509

So.2d 953 (Fla. 4th DCA 1984)(holding that prosecutoria
m sconduct anmounts to fundanental error and is excepted fromthe
cont enpor aneous objection/notion for mstrial rule, when the

prosecutors remarks, when taken as a whole is of such character

t hat its si ni ster i nfl uence coul d not be over cone or

retracted) (enphasis added); Freeman v. State, 717 So.2d 105

(Fla. 5'" DCA 1998); Pacifico v. State, 642 So.2d 1178 (Fla. 5"

DCA 1994)(holding that the cunmulative effect of prosecutoria

m sconduct during closing argunment anounted to fundanental

error) (enphasis added); Taylor v. State, 640 So.2d 1127 (Fla. 1st

DCA 1994); Carabella v. State, 762 So.2d 542 (Fla. 5'" DCA

2000) ( hol di ng t hat t he cunul ative ef f ect of I npr oper

prosecutori al comrent s during cl osi ng ar gunent was o)

inflammatory as to anmobunt to fundanmental error)(enphasis added);

Pollard v. State, 444 So.2d 561 (Fla. 2" DCA 1984) (hol di ng that

the court may look to the “cunulative effect” of non objected to

errors in determning “whether substantial rights have been

af fected”) (enphasi s added).

The above case |aw establishes that the trial court erred



in failing to assess the cunulative effect of the prosecutors
m sconduct in this case. This is a legal, not a factual error

and is afforded no presunption of correctness under Stephens v.

State, 748 So.2d 1028,(Fla.1999) and is subject to de-novo
review by this court. In conducting the de-novo review this
court should assess the cumulative effect of the prosecutorial
m sconduct in

accordance with the law contained in the cases cited above.



| SSUES V & VI
THE APPELLEE [|S | NCORRECT I'N
ASSERTI NG THAT THE TRI AL COURT DI D
NOT ERR I N SUWARILY DENYI NG MR
FINNEY' S CLAIMS OF | NEFFECTI VE
ASSI STANCE OF COUNSEL FOR FAI LI NG
TO PRESENT M TI GATI ON W TNESSES
In the answer brief Appellee asserts that the trial court
was under no |legal obligation to conduct an evidentiary hearing
on M. Finney's ineffectiveness clainms which were based upon
failure to present available mtigation evidence. The Appellee
asks this Court to rely upon cases which are not on point and
which do not hold that a trial court should not conduct an
evidentiary hearing in circunstances such as in the present

case.

Appel l ee relies upon Freeman v. State, 761 So.2d 1055 (Fl a.

2000) in asserting that this Court should affirm the summary
denial of the ineffectiveness clains because the clainms do not
offer specific facts of mtigating evidence which could have
been presented or how such evidence could have effected the
outcone of the case. The Appellees reliance on Freenman is
m spl aced. Freeman involves a claim of ineffectiveness for
defense counsel’s failure to call a witness to state that the
defendant had told her that he did not intend to kill the
victim |d. at 1062. This Court held that the claim was
insufficient and did not warrant an evidentiary hearing because

6



Freeman was convicted of felony nmurder and the intent for the
murder is inferred from the underlying felony. 1d. Thus the
i neffectiveness claim concerned an issue that was irrelevant as
a matter of law and no evidentiary hearing was required. Freenman
does not address the issue of the factual sufficiency of a 3.850
nmotion and is irrelevant to this Court’s consideration of the
need for an evidentiary hearing in the present case.

The Appellee further relies upon Lecray v. Dugger, 727 So.2d

236 (Fla. 1998) for the proposition that an evidentiary hearing
was not war r ant ed in this case. However, Lecray is
di stingui shable fromthe case at bar. In Lecray this Court found
the trial ~court properly applied the law in denying an
evidentiary hearing where the allegations in the 3.850 notion
where whol ly conclusory w thout any basis in fact. 1d. at 239.
The defendant clained that there was a wealth of information
that was available that defense counsel should have presented
yet the defendant failed to detail the nature and source of the
evi dence. 1d.

In contrast to Lecray , the 3.850 notion filed by M. Finney
is not wholly conclusory without any basis in fact. Specific
w tnesses with know edge of M. Finney' s character were |isted
in the nmotion and these wtnesses were not called at the

sentencing portion of the trial. Those wtnesses included



Anastasia Jones, Jo Ann Nelson, Ois WIlianms, Katherine
Ri chardson, Rev. Billy Stubbs, Jame Wsley, Lynn Wsley and
Joyce Wesley. These wtnesses were not cunulative but were
instead corroborative of inportant nonstatutory mtigation
evi dence put forth on M. Finney' s behalf.

The Appellees reliance on Jackson v. Dugger, 633 So.2d 1051

(Fla. 1993) is also erroneous. Jackson is a pre-Huff case and
woul d not be applicable to the present case where a Huff hearing
was held by the lower court. In the present case the |ower court
is obligated to consider all argunents presented at the Huff
hearing when assessing the need for an evidentiary hearing.
Further, in Jackson this Court found the defendant’s bare
allegations of failure to present mtigation to be legally
insufficient to warrant an evidentiary hearing. 1d. at 1054. In
contrast, M. Finney expressly states in his 3.850 notion that
the nmental health expert, Dr. Mchael Gamache, was not provided
adequate information to conplete his evaluation. Specific
W tnesses are identified that were not provided to Dr. Ganache.
Those w tnesses were Katherine R chardson, Rev. Billy Stubbs,
Jam e Wesley, and Lynn Wesley. Further, M. Finney specifically
all eged that had this informati on been provided to the expert he
could have presented evidence at sentencing phase that he was

suffering from extrene enotional or nental disturbance at the



time of the offense. The fact that the notion does not state
that Dr. Gamache’s testinony would “change” is irrelevant. M.
Finney specifically asserted in his 3.850 that he could
establish the existence of nmental health mtigators that were
not found at trial and he should be given that opportunity at an
evi dentiary heari ng.

Charles Finney was entitled to an evidentiary hearing on
this ineffective assistance of counsel claim because the notion
and record do not clearly show that he was not entitled to

relief. In Gskin v. State, 737 So.2d 509, 515 (Fla.1999) this

Court hel d:

Wiile the postconviction defendant has the
burden of pleading a sufficient factua
basis for relief, an evidentiary hearing is
presunmed necessary absent a conclusive
denonstration that the defendant is entitled
to no relief. In essence, the burden is
upon the state to denonstrate that the
notion is legally flawed or that the record
conclusively denonstrates no entitlenment to
relief. The rule was never intended to
beconme a hindrance to obtaining a hearing or
to permt the trial court to resolve
di sputed issues in a sunmary fashion.

Gaskin, 737 So.2d at 516. The state made no such denpnstration
in M. Finney s case.

CONCLUSI ON AND RELI EF SOQUGHT

Based on the forgoing, the lower court inproperly denied

Charles Finney's rule 3.850 relief. This Court should order



that his convictions and sentences be vacated and remand the

case for such relief as the Court deens proper
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