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| NTRCDUCTI ON

The parties will be referred to as they stood in the Court
below. The synbol “D.AR” wll refer to the record from the
direct appeal, which includes transcripts. The synbols “R”
will refer to the record from the Rule 3.850 proceeding, which
i ncludes transcripts. The synbol “S.R” wll refer to the
suppl emental record on appeal .

STATEMENT OF THE CASE AND FACTS

On January 11, 1991, Defendant and Co-defendant divia
Gonzal ez Mendoza were indicted and charged with first-degree
murder and aggravated child abuse for the death of Defendant’s
t hree-year-old son, Lazaro Figueroa. (R 1-3)

Defendant’s trial commenced on March 5, 1992. (D. AR 5)
On March 20, 1992, the jury found Defendant gquilty of first
degree nurder and aggravated child abuse. (D A R 3445). The
jury recomended inposing a sentence of death by a vote of eight
to four. (R 3784-85). The court inposed a sentence of death
for the first degree nurder count and inposed a consecutive term
15 years inprisonnent for the aggravated child abuse count.
(D.A.R 3800, 3811).

Def endant appeal ed the convictions and sentences from her
trial to this Court, raising the follow ng issues, verbatim

ARGUVENT | .



THE FLORI DA CASE LAW HOLDI NG THAT WHERE THE
STATE CHARGES BOTH FI RST DEGREE PREMEDI TATED
MURDER AND FIRST DEGREE FELONY MJRDER THE
COURT NEED NOI' REQU RE THE JURY TO MAKE
SEPARATE FINDINGS WTH RESPECT TO EACH IS
El THER PER SE UNCONSTI TUTI ONALLY VAGUE OR
UNCONSTI TUTI ONALLY VAGUE AS APPLIED TO TH' S
CASE.

ARGUVENT | 1.

THE COURT ERRED IN REFUSING TO SEVER FOR
TRI AL PURPOSES THE RESPECTI VE = CHARGES
ASSERTED AGAI NST DEFENDANT IN THE TWO COUNTS
OF THE |INDICTMENT BECAUSE THE STATE S
EVIDENCE AS TO ONE COUNT WAS UNFAIRLY
PREJUDICIAL WTH RESPECT TO THE SECOND
COUNT.

ARGUMVENT |11

THE DEFENDANT |S ENTITLED TO A REVERSAL OF
THE JURY'S VERDI CTS OF GUILTY BECAUSE THE
JURY CHARGE TAKEN AS A WOLE WAS SO
CONFUSI NG THAT REASONABLE PEOPLE COULD NOT
HAVE UNDERSTOOD | T.

ARGUVMENT | V.

THE TRIAL COURT ERRED I N REFUSI NG TO CHARGE
THE JURORS REGARDING “WLLIAVS RULE’-F.S.
90. 404—EVI DENCE BEFORE STATE TESTI MONY AND
EVIDENCE WAS PERMTTED TO BE RECEI VED
REGARDI NG TYPES OF CHI LD ABUSE AND TREATMENT
NOT ENCOVPASSED W TH AGGRAVATED CHI LD ABUSE
UNDER F. S. 827.03(1)(2).

ARGUVENT V.

THE DEFENDANT WAS DENIED A FAIR TRI AL AND
THE DUE PROCESS of LAW AS GUARANTEED BY THE
UNI TED STATES AND STATE CF FLORI DA
CONSTI TUTI ONS, BY THE ACTIONS OF THE
PROSECUTOR DURING VAR D RE EXAM NATI ON
VWH CH PRE- CONDI TI ONED THE JURORS TO FIND
DEFENDANT [ DEFENDANT] QU LTY OF CAPITAL

2



MURDER AND TO RECOMMEND TO THE JUDGE THAT
SHE BE SENTENCED TO DEATH.



ARGUVMENT VI .

THE DEFENDANT WAS SUBJECTED TO CRUEL AND
UNUSUAL PUNISHMENT N VIOLATION OF THE
EIGHTH AMENDMENT TO THE UNITED STATES
CONSTI TUTION AND THE COUNTERPART PROVI SI ON
OF THE FLORI DA CONSTITUTION, AND SHE WAS
DENI ED THE DUE PROCESS OF LAW I N VI OLATI ON
OF THE FOURTEENTH AMENDMENT TO THE UNI TED
STATES AND THE COUNTERPART PROVI SION OF THE
FLORIDA CONSTITUTION BY THE SENTENCI NG
ADVI SORY JURY HAVING BEEN CHARGED TO
CONSI DER THE APPLI CABILITY OF THE HEI NOUS,
ATROCI OUS AND CRUEL AGGRAVATI NG
Cl RCUMSTANCES AS SET FORTH IN THE FLORI DA
DEATH PENALTY TRI AL PROCEDURE STATUTE, |.E.
921.141(2).

ARGUVMVENT VI I .

THE LONER  COURT ERRED |IN  SENTENCI NG
[ DEFENDANT] TO DEATH BECAUSE SUCH
CONSTI TUTED DI SPARATE TREATMENT FOR TWO
EQUALLY CULPABLE ACCOWPLI CES.

ARGUVENT VI I I .

THE TRIAL COURT ERRED |IN REFUSING TO ALLOW
DEFENSE TO CLAIM AS A NON- STATUTORY
M Tl GATI NG C RCUMSTANCE THE FACT THAT THE
DEFENSE CONTENTI ON THAT |IT WOULD BE IN THE
BEST | NTERESTS OF THE TWO REMAI NI NG CHI LDREN
OF DEFENDANT THAT THEIR MOTHER NOI BE
EXECUTED AND | N REFUSI NG TO ALLOW DEFENSE TO
BE ABLE TO SUFFI CI ENTLY PRESENT SUCH | SSUE
TO THE JURY SITTING ITS CAPACITY AS THE
SENTENCI NG ADVI SORY JURY.

ARGUMENT | X.

THE IMPOSITION OF THE DEATH PENALTY UPON
[ DEFENDANT] VI OLATES HER FEDERAL AND STATE
CONSTI TUTI ONAL PROTECTI ONS AGAI NST CRUEL AND
UNUSUAL PUNI SHVENT AND THE DUE PROCESS
CLAUSES CF THE FEDERAL AND STATE
CONSTI TUTIONS ANDIOR IT IS IN THE | NTEREST

4



OF JUSTI CE THAT HER LI FE BE SPARED.



ARGUVMENT X.

THAT PART OF FLORIDA'S DEATH PENALTY
SENTENCI NG ADVI SORY PROCEDURE, AS SET FORTH
IN F. S 921.141, VWH CH REQU RES THAT THE
SAME JURY HEAR BOTH THE GU LT PHASE AND
PENALTY ADVISORY PHASE OF THE TRIAL IS
CONSTI TUTI ONALLY | NFI RM

On June 2, 1994, the Court affirmed Defendant’s convi ctions

and sentence of death. Cardona v. State, 641 So. 2d 361 (Fla.

1994). In affirmng Defendant’s convictions and sentence of
death, the Court outlined the facts of the case as foll ows:

Prior to giving birth to Lazaro on
Septenber 18, 1987, Cardona lived wth
Lazaro's father, a well-off drug dealer
nanmed Fi del Fi gueroa. Cardona, Fidel, their
t wo-year-ol d daught er, and Cardona's
seven-year-old son lived in an upscale
apartnment and maintained a |avish existence.
The nonth before Lazaro was born, Fidel was
murdered. Fidel left a $100,000 estate that

Cardona exhausted in ten nonths. Duri ng
this time, Lazaro and his sister lived with
friends and relatives. Lazaro and his

sister were eventually turned over to the
Depart nent of Health and Rehabilitative

Servi ces. According to nedical records,
when Lazaro was eleven nonths old, he was
heal t hy and wei ghed about twenty pounds. In

November 1988, Lazaro and his sister were
returned to the custody of their nother.

After the children were returned to her,
Cardona became romantically involved wth
codef endant Oivia Gonzal ez- Mendoza.
Car dona and her chil dren l'ived W th
Gonzal ez-Mendoza in a series of cheap
hot el s. Gonzal ez- Mendoza's various jobs and
shoplifting were the wonen's only sources of
i ncone. During an eighteen-nonth period



that began after the children were returned

to her, Cardona Dbeat, choked, st arved
confi ned, emotionally abused and
systematically tortured Lazaro. The child

spent much of the tinme tied to a bed, left
in a bathtub with the hot or cold water
running, or locked in a closet. To avoid
changing Lazaro's diaper for as long as
possi bl e, Cardona would wap duct tape
around the child' s diaper to hold in the
excrenment . Cardona bl anmed Lazaro for her
descent "from riches to rags," and referred
to himas "bad birth."

Gonzal ez- Mendoza was aware of the abuse
and began to participate in the abuse
because it pleased Cardona. According to
Gonzal ez- Mendoza, on the last day of Cctober
1990, Cardona severely beat Lazaro wth a
basebal | bat. After splitting the child's
head open, Cardona |ocked the little boy in
the closet where he had been confined for
the last two nonths. The next day,
Gonzal ez- Mendoza opened the closet door and
attenpted to quiet Lazaro by frightening him

with the bat. When Lazaro began to scream
at the sight of his nother, Cardona grabbed
the bat from Gonzal ez- Mendoza.

Gonzal ez- Mendoza then left the room When
she returned, Cardona told her that Cardona
believed she had killed Lazaro. After
dressing the child, the two wonen took
Lazaro to a M am Beach residence and
abandoned him in sone bushes, where he was
| at er found.

* * *
The nmedi cal exam ner detail ed t he
injuries as follows. Due to repeated

injury, the nuscle between the elbow and
shoul der of Lazaro's left arm had turned to
bone, rendering the arm usel ess. The child
had deep bruises on his left hand and palm
that were consistent with defensive wounds.
Lazaro's right forearm was fractured, in a
manner also consistent wth a defensive



Car dona,

1994.

wound. The child' s left |leg, which was nuch
thicker than the right, was engorged wth
blood. His feet and toes al so had extensive
deep brui ses. Some of the child's toenails
had been crushed. There were other deep
blunt trauma bruises to the child s chest
and buttocks. Lazaro's |left eye was bruised
and there was a laceration on his right eye.
There were cigarette burns on the child's
cheek and pressure sores all over his body,
from being forced to lie in bed for extended
periods. The inside of the child s |lips was
obliterated by scar tissue and his front
teeth had been knocked out. There were
| acerations to the scalp, the nobst recent of
which was an open festering wound that had
allowed neningitis bacteria to invade the
child s brain through a skull fracture. The
bl ow that caused that fracture also crushed
the child' s olfactory nerve. A later blow
to the head had sheared the nerves
connecting the spinal cord to the rear of
the child' s brain. According to the nedica
exam ner, although this injury was fatal
Lazaro was already dying from his other
injuries at the tinme the final blow was
inflicted.

As expl ai ned by the nedi cal exam ner:

Lazaro Figueroa died from child abuse
and negl ect. Lazaro didn't die from one
particular injury. Lazaro was physically
abused over nonths of tine.

641 So. 2d at 363. Rehearing was deni ed on August 31,

Cardona v. State, 641 So. 2d 361 (Fla. 1994).

Def endant

filed a Petition for Wit of Certiorari in the United States

Suprene Court, which was denied on February 21, 1995.

V.

St at e,

513 U.S. 1160 (1995).

Car dona



On Ju
convi ction

relief, ve

ly 20, 1999, Defendant filed an anmended notion for

relief, raising the followwng thirteen clains

rbatim
CLAI M |

[ DEFENDANT] 1S BEING DENIED HER RIGHTS TO
DUE PROCESS AND EQUAL PROTECTION  AS
GUARANTEED BY THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON
AND THE CORRESPONDI NG PROVISIONS OF THE
FLORI DA CONSTI TUTI ON, BECAUSE ACCESS TO THE
FI LES AND RECORDS PERTAI NI NG TO
[ DEFENDANT]'S CASE IN THE POSSESSION OF
CERTAI N STATE ACENCI ES HAVE BEEN W THHELD | N
VI OLATION  OF CHAPTER 119, FLA. STAT.
[ DEFENDANT] CANNOT PREPARE AN ADEQUATE 3. 850
MOTI ON UNTI L SHE HAS RECElI VED PUBLI C RECORDS
MATERI ALS AND HAS BEEN AFFCORDED DUE TIME TO
REVI EW THOSE MATERI ALS AND AMEND.

CLAIM | |

[ DEFENDANT] S  CONVI CTIONS ARE  NMATERI ALLY
UNRELI ABLE BECAUSE NO ADVERSARI AL TESTI NG
OCCURRED DUE TO THE CUMULATIVE EFFECTS OF
| NEFFECTI VE  ASSI STANCE OF  COUNSEL, THE
W THHCLDI NG OF EXCULPATORY OR | MPEACHVENT
MATERI AL, NEWY DI SCOVERED EVI DENCE, AND/ OR
| MPROPER RULINGS OF THE TRIAL COURT IN
VI OLATI ON OF [ DEFENDANT] * S Rl GHTS AS
GUARANTEED BY THE FIFTH, SIXTH, ElIGHTH AND
FOURTEENTH AMENDIVENTS.

CLAIM 11

[ DEFENDANT] WAS DEPRIVED OF HER RIGHTS TO
DUE PROCESS UNDER THE FOURTEENTH AMENDMENT
TO THE UNI TED STATES CONSTI TUTI ON AS WELL AS
HER RIGHTS UNDER THE FIFTH  SIXTH, AND
El GHTH AMENDMENTS, BECAUSE THE STATE
W THHELD EVIDENCE THAT WAS NMATERI AL AND
EXCULPATORY | N NATURE AND/ OR PRESENTED FALSE
AND/ OR M SLEADI NG EVI DENCE. SUCH OM SSI ONS

post

f or



RENDERED DEFENSE COUNSEL’S REPRESENTATI ON
| NEFFECTI VE AND PREVENTED A FULL ADVERSARI AL
TESTI NG OF THE EVI DENCE.

CLAIM IV

[ DEFENDANT] WAS DEPRI VED OF HER RI GHT TO AN
ADVERSARI AL TESTING AND THE EFFECTI VE
ASSI STANCE OF COUNSEL AT THE PENALTY PHASE
O HER CAPITAL TR AL, THUS  RENDERI NG
UNRELI ABLE THE RESULTI NG DEATH SENTENCE, | N
VI OLATI ON CF THE SI XTH, El GHTH AND
FOURTEENTH AMENDIVENTS.

10



CLAIM V

[ DEFENDANT] WAS DENIED HER RI GHTS UNDER AKE
V. OKLAHOVA AT THE GUI LT AND PENALTY PHASES
OF HER CAPI TAL TRI AL, WHEN COUNSEL FAILED TO
OBTAIN AN ADEQUATE MENTAL HEALTH EVALUATI ON
AND FAILED TO PROVIDE THE NECESSARY
BACKGROUND | NFORVATIN TO THE MENTAL HEALTH
CONSULTANT IN VIOLATION OF [DEFENDANT]'S
RIGATS TO DUE PROCESS AND EQUAL PROTECTI ON
UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED
STATES CONSTI TUTI ON, AS VWELL AS HER RI GHTS
UNDER THE FI FTH, SI XTH, AND El GHTH
AMENDMENTS.

CLAI M VI

[DEFENDANT]'S RIGHTS TO DUE PROCESS WAS
DENIED WHEN SHE WAS CONVI CTED AND SENTENCED
TO DEATH DESPITE BEING |NCOVWPETENT IN
VI OLATI ON OF HER RI GHTS AS GUARANTEED BY THE
SI XTH, ElI GHTH AND FOURTEENTH AMENDVENTS.

CLAIM VI

[ DEFENDANT] * S SENTENCI NG JURY WAS M SLED BY
COMMENTS, QUESTIONS AND | NSTRUCTI ONS THAT
UNCONSTI TUTI ONALLY AND | NACCURATELY DI LUTED
THE JURY’'S SENSE OF RESPONSIBILITY TOMRDS
SENTENCING IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UN TED STATES
CONSTI TUTI ON. TRI AL COUNSEL WAS | NEFFECTI VE
FOR NOT PROPERLY OBJECTI NG

CLAIM VI ||

[ DEFENDANT]* S SENTENCE OF DEATH IS PREM SED
UPON FUNDAMENTAL ERROR BECAUSE THE JURY
RECEI VED | NADEQUATE GUI DANCE CONCERNI NG THE
AGGRAVATI NG Cl RCUMSTANCES TO BE CONSI DERED
IN A CAPITAL CASE IS FACI ALLY VAGUE AND
OVERBROAD IN VICLATION OF THE EIGATH AND
FOURTEENTH AMENDMENTS TO THE UN TED STATES
CONSTI TUTI ON. TRI AL COUNSEL WAS | NEFFECTI VE
I N FAI LI NG TO OBJECT TO THESE ERRORS.

11



CLAIM | X

[ DEFENDANT] IS DENIED HER FIRST, SIXTH,

El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVISIONS OF THE FLORI DA
CONSTI TUTI ON AND IS DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL | N PURSU NG HER PCST-

CONVI CTION REMEDI ES BECAUSE OF THE RULES
PRCHI Bl Tl NG [ DEFENDANT] " S LAWYERS FROM
| NTERVI EW NG JURCORS TO DETERM NE | F
CONSTI TUTI ONAL ERROR WAS PRESENT.

CLAIM X

NEWLY DI SCOVERED EVI DENCE ESTABLI SHES THAT
EXECUTI ON BY ELECTROCUTION |S CRUEL AND/ OR
UNUSUAL PUNI SHMENT AND VI OLATES
[ DEFENDANT]’ S RIGHTS UNDER THE EIGHTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND UNDER THE FLORI DA
CONSTI TUTI ON.

CLAI' M XI
[ DEFENDANT] IS INNOCENT OF THE DEATH
PENALTY. [ DEFENDANT] WAS SENTENCED TO DEATH
IN VIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

CLAIM XI'
THE TRIAL COURT' S SENTENCI NG ORDER DCES NOT
REFLECT AN | NDEPENDENT WEI GHI NG OR REASONED
JUDGVENT, CONTRARY TO FLORI DA LAW AND THE
El GHTH AND FOURTEENTH AMENDMENTS.

CLAIM XI'l']
[ DEFENDANT] 1S | NSANE TO BE EXECUTED.

(R 142-319).

12



At the Huff hearing!, the lower court found, and Defendant
conceded, she had received all records to which she was
entitled. (D.A R 818) Additionally, the lower court granted an
evidentiary hearing on a nunber of cl ai ns, i ncl udi ng:
Defendant’s intellectual capacity; defense counsel’s failure to
present defense witnesses to testify concerning intoxication and
battered spouse syndrone; defense counsel’s failure to cross-
examne Dr. Merry Haber; defense counsel’s failure to present
testinony related to the polygraph exam nations; alleged Brady
vi ol ations concerning Defendant’s waiver of Mranda rights and

the State’'s accommodations to Elizabeth Pastor, who testified on
behal f of the prosecution; defense counsel’s failure to seek
change of venue; and defense counsel’s failure to present
evidence pertaining to the “Abbott Avenue” defense. (D.AR
833, 875-76, S.R 932-33, R 922) Over the course of a full
three-day evidentiary hearing on My 16-18, 2000, the | ower
court heard testinony from the followng wtnesses: Mria
Zerquera, an investigator from the Dade County State Attorney’s
Ofice; Attorney Cathy Vogel, the lead prosecutor; Attorney
Jam e Canpbell, the other prosecutor; Ranmon M er, an
investigator from the Dade County State Attorney’'s Ofice; Gary

Schiffo, one of the investigating officers fornmerly with Cty of

IHuff v. State, 622 So. 2d 982 (Fla. 1993).
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M am Beach Police Departnent; Attorney Ron Gaynor, Defendant’s
counsel during the quilt phase; Attorney Andy Kassier,
Def endant’s co-counsel during the guilt phase and chief counsel
during the penalty phase; Attorney Bruce Fleischer, counsel for
co-defendant divia Conzal ez Mendoza; Dr. Ricardo Winstein, an
expert retained by Defendant for post-conviction review of her
case; Ms. Vanda Martin, assistant warden at Broward Correctional
Institute (B.C.1.); and Dr. David Nat hanson, a psychol ogi st that
exam ned Defendant at the tinme of trial but was al so retained by
Def endant on post-conviction for supplenental testinony; and Dr.
Lazaro Garcia, a psychologist who testified at the tinme of
trial. (S.R 931-32, R 1194)

Ms. Canpbell testified that she worked on Defendant’s case
in conjunction with M. Vogel. (R 898) Both she and Ms. Vogel
handl ed the plea negotiations wth Gonzal ez. (R 900) She and
V5. Vogel were approached by CGonzalez's attorney, Bruce
Fl ei sher, regarding the resolution of Gonzalez’'s case. (R 903)
Ms. Canpbell identified a letter dated Septenmber 10, 1991
(Exhibit A), as a letter from M. Fleisher that outlined "“sone
idea” of what Gonzazlez was going to say if her case was
resol ved. (R 906) After receiving M. Fleisher’'s letter, the
State Attorney’s Ofice began to work out the details of

Gonzal ez’ s plea agreenent. (R 906) Eventually, Gonzalez was
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given a polygraph examnation in the presence of Dr. Merry
Haber, the nental health expert retained by M. Fleisher to
exam ner her. (R 907-08) Subsequent to M. Fleisher’'s letter,
the State requested that an investigator speak with Gonzalez to
try and nake a determ nation about Gonazal ez’ s case. (R 911)
Ms. Canpbell testified that Mria Zequera had been assigned to
Def endant’s case, but that neither M. Canpbell or M. Vogel
attended Ms. Zequera's interviews with Gonzal ez. (R 913) Ms.
Zequera talked to the prosecutors about her investigation;
however, M. Canpbell was not aware that M. Zequera had
generated any report to the interviews with Gonzal ez. (R 920)
Ms. Canpbell had not seen the witten reports, nor could she
identify the handwiting on the reports. (R 917) M. Canpbell
met with Elizabeth Pastor, a witness in the Defendant’s case to
tal k about the case. (R 923) M. Canpbell acknow edged witing
a letter to Judge Fruscante concerning Ms. Pastor’s sentencing
for an unrelated drug charge nonths after the trial. (R 930-
32) M. Pastor had already been convicted when M. Canpbell
contacted her regarding Defendant’s case but |ater wound up on
appeal and was remanded for resentencing. (R 934) M. Canpbell
testified unequivocally she did not nmake any promses to Ms.
Pastor regarding her testinony in Defendant’s case. (R 932)

MVs. Vogel testified she was assigned to prosecute
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Def endant’s case from the beginning. (R 941) She did not
recall specifically when M. Fleisher began discussions about
Gonzalez’s plea negotiation, but that he approached the State
and the negotiations occurred “later on.” (R 942-43) M. Vogel
testified that she worked with M. Zequera and M. Mer;
however, she did not recall “directing her to do everything she
did.” (R 946) Ms. Vogel was aware that Ms. Zequera and M. Mer
interviewed Ms. Gonzal ez concerning her involvenent in the case
and Ms. Vogel discussed the case with the investigators. (R
948) Ms. Vogel was shown the reports from the investigators’
interviews with Gonzalez and testified that she had not been
aware that any reports had been generated from the interviews.
(R 949) WM. Vogel acknow edged that had she known of the
reports, she would have nmde copies and turned them over in
di scovery. (R 950) She candidly admtted that portions of the
notes were consistent with her handwiting but that portions
were not consistent. (R 973-75) She also stated that once
Gonzal ez becane a wtness, she listed her in discovery. She
listed Dr. Haber, George and Brian Slattery in discovery, as
wel | . (R 963) Ms. Vogel testified that she never namde any
prom ses to M. Pastor regarding her testinony at Defendant’s
trial. (R 960)

Maria Zerquera testified that she was an investigator for
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the State Attorney’s Ofice. (R 977) Part of her investigative
duties was to interview prospective w tnesses, and she generally
takes notes of such interviews. (R 983) She generally does not
audi ot ape or videotape her interviews. (R 983) Gonzalez was
interviewed on Septenber 19, 1991, Cctober 1, 1991, and Cctober
3, 1991. (R 985-86, 989) She briefed M. Canpbell and M.
Vogel concerning her interview wth Gonzalez, but such
di scussions were not word-for-word, line-by-line recitations of
her interview. (R 996-97)

M. Mer testified that he assisted M. Zerquera in her
i nvestigation of Defendant’s case. (R 1017) He testified that
Ms. Zerquera was the lead investigator and that she probably
di scussed her interview with Gonzalez with the prosecutors.
(R 1017) M. Mer testified that he did not wite the reports;
the reports were witten my Ms. Zerquera. (R 1020)

Detective Schiaffo testified that he previously worked with
the Mam Beach Police Departnment and was assigned the |ead on
the investigation of Defendant’s case. (R 1024) He identified
a police report dated Novenber 3, 1990, regarding Lazaro’'s
aut opsy results. (R 1027-29) Det. Schiaffo testified that his
report indicated he had received information from Det. Srinshaw
concerning Dr. Hyma's autopsy findings. (R 1028-29) The report

reflected that Det. Scrinmshaw s supplenent indicated that Dr.
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Hyma advised that Lazaro’s cause of death was trauma to the
head. (Exhibit Q. He further testified that he discussed
Gonzalez’s plea negotiations wth the State later in his
i nvestigation. (R 1029-30) Det. Schiaffo also identified a
report which read: “...suggested that later into the case, if
there is not nore evidence produced toward defendant Gonzal ez,
then the State Attorney’s O fice would suggest that sone type of
plea be worked out with Gonzalez if she is to cooperate.” (R
1031) (enphasi s added).

M. Gainor testified that he has been an attorney for about
14 years. (R 1036) He worked as a prosecutor with the Dade
County State Attorney’'s Ofice for two and a half years, where
he handl ed m sdenmeanor and felony cases. (R 1037) Eventually
he worked in the State Attorney unit specializing in nmulti-kilo
narcotics cases for about a year. (R 1037) After leaving the
State Attorney’s Ofice, he worked at a private defense firm for
a year and then opened up his own office. (R 1038) Prior to
Def endant’s case, M. Gainor handl ed a nunber of hom cide cases
on appointnent. (R 1038) Additionally, he previously had tried
a death case, and the defendant was acquitted of the primry
charge, thus elimnating the penalty phase. (R 1040) WM.
Gainor testified that in Defendant’s case, the defense team had

been open to a nunber of different strategies, including the
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Abbott/G.oria Pi defense. (R 1045) However, once onzal ez
flipped, the defense strategy changed. (R 1045) Additionally,
once the defense “looked at the [Abbott Avenue] defense and
investigated it and took it apart, we realized that it would not
have the significance in front of the jury that we thought it
m ght have in the beginning.” (R 1047) Additionally, M.
Gainor testified that his strategy of defense would focus on the
fact that the majority of Lazaro’s injuries coincided wth the
advent of Defendant’s relationship with Gonzalez. (R 1084) He
further testified that he and M. Kassier had discussed and
researched a notion for a change of venue; however, they had
ultimately decided that noving the case to a smaller, less
liberal jury pool may present nore harm than benefit. (R 1072)
M. Gainor testified he did recall being provided with the
reports pertaining to the three interviews of Defendant or the
proffer letter fromM. Fleisher. (R 1058-59)

M. Kassier testified that he becane involved primarily to
handl e the penalty phase. (R 1107) M. Kassier testified that
he had previously worked at the Public Defender’'s Ofice where
he had handled a first degree nurder case. (R 1104) Later, M.
Kassier went into private practice and had two cases that
proceeded to the penalty phase. (R 1104) Likew se, M. Kassier

testified that once Gonzal ez indicated she would testify against
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Def endant, the defense thenme focused on CGonzalez. (R 1107-08)
M. Kassier also testified that he did not recall having been
provided of the reports pertaining to Gonzalez’s interview with
the State Attorney investigators. (R 1115-17)

M. Fleisher testified that he had represented GConzal ez.
(R 1225) He identified the proffer letter he wote to Ms. Vogel
to initiate plea discussion. (R 1226) Wth regard to the
letter, M. Fleisher testified that it was not his intention
that the letter ensure that Ms. Gonzalez was going to testify
exactly as discussed in the letter but that it was his

“Iinterpretation of what she could possibly say.” (R 1228)

Dr. Nathanson testified that he had exam ned Defendant at
the time of trial. (R 1213) Dr. Nathanson testified that based
upon his examnation of Defendant, he would have opined at
Defendant’s trial that she was retarded and not schizophrenic.
(R 1234) M. Winstein testified that based upon his eval uation
of Defendant, he would have opined at Defendant’s trial that she
suffered fromretardati on and brain damage. (R 1387-88, 1382)

After hearing closing argunent from post sides on My 19,
2000, the lower court denied Defendant’s notion for post-
conviction in a six-page order dated May 27, 2000.

Def endant appeal ed the denial of notion for post-conviction
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relief.
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SUMVARY OF THE ARGUMENT

Defendant’s clainms of no adversarial testing during the
guilt phase are without nerit. Def endant was not prejudiced by
the State’'s failure to turn over reports of 3 interviews with
Gonzal ez because CGonzal ez was inpeached at trial with all of her
prior inconsistent statenents. Gonzalez truthfully testified
regarding her contact with the prosecutors at the time of her
plea; thus, the State did not present false testinony. Counsel
was not ineffective for failing to conpetently cross-exam ne Dr.
Haber regarding Gonzalez’s prior i nconsi st ent st atenents.
Counsel adduced evidence of Gonzalez's confession that she
abused Lazaro. Counsel nmade a strategic decision to forgo a
notion for change of venue. Def endant’s claim concerning
prosecutorial coments in closing is procedurally barred.

Defendant’s clainms of no adversarial testing during the
penalty phase of her trial are neritless. Def endant’s cl ai s
related to counsel’s failure to present evidence that Gonzal ez
was involved in Lazaro’s mnurder are rebutted by the record.
Def endant’s challenges to HAC and relative culpability are
procedural ly barred. Def ense counsel provided Defendant wth
conpetent nental health experts and nade a strategic decision as
to which expert to present at trial. Def ense counsel nade a

strategic decision not to present the “Abbott Avenue Defense” as
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it was not supported by the evidence and instead focused the
defense on the «culpability of Gonzalez. Counsel was not
ineffective for failing to admt Gonzalez's polygraph results
because such results were not properly adm ssible.

Def endant’s public records clains have been exhaustively
litigated and Defendant has not established how any of the |ower
court’s rulings with respect to her public records clains were
erroneous.

Def endant’ s conpetency clains are without nerit. All of the
court-appointed nental health experts, who exam ned Defendant at
the tinme of trial, opined Defendant was conpetent.

Defendant’s claim that she is insane to be executed is
w thout nerit.

Def endant is not innocent of the death penalty.
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ARGUVENT
DEFENDANT’ S CLAI M5 CF NO
ADVERSARI AL  TESTING DURI NG THE
QU LT PHASE OF HER TRIAL ARE
MERI TLESS.

Def endant contends that nunerous errors “infected the guilt
phase,” that singularly and cunmulatively require a new trial, as
follows: (1) the State violated Brady by allegedly failing to
di sclose to Defendant that State Attorneys Ofice investigators
conducted 3 separate interviews of co-defendant Gonzal ez and by
withholding a letter from CGonzalez’'s attorney that set forth
Gonzal ez’ s proffered testinony;, (2) the State violated Gglio v.
United States, 405 U S. 150 (1972), by allegedly presenting and
failing to correct the false testinony of Gonzal ez regardi ng her
contact and plea negotiations with the State; (3) the State
violated Brady by allegedly failing to disclose that Dr. Hynma
originally opined that the victims cause of death was blunt
head trauma and not aggravated child abuse; (4) the State
violated Brady by allegedly failing to disclose that the State
prom sed Elizabeth Pastor “consideration” for her testinony at
trial; (5) defense counsel was ineffective for failing to
i npeach Dr. Merry Haber wth Gonzalez’'s prior record and
Gonzal ez’ s prior statenents; (6) defense counsel was ineffective

for failing present the testinony of George and Brian Slattery;
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(7) defense counsel was ineffective for failing to rebut
battered spouse evidence; (8) defense counsel was ineffective
for failing to present the “Abbott Avenue” defense; (9) defense
counsel was ineffective for failing to nove for change of venue;
and (10) defense counsel was ineffective for failing to object
to the prosecutors coments made in closing.? An analysis of
each of Defendant’s clains denonstrates that such clains are
whol | 'y wi t hout merit whet her vi ewed i ndi vi dual l'y or

cumul ativel y.

(1) Al |l eged Brady Vi ol ation
Concer ni ng Gonzal ez’ s 3
Interviews and the Proffer
Letter from Gonzal ez’ s
Att or ney

Def endant argues that the failure of the State to disclose
t hat 3 separate interviews of Gonzalez had been conducted by
State Attorney investigators and that Gonzalez’'s attorney wote
a letter to the prosecutor proffering the gist of Gonzalez's

expected testinony at trial constitutes a Brady violation. To

2Addi tionally, Defendant argues that the |ower court failed
to address all of her clains and that she is therefor entitled
to a remand so that full consideration of her remaining clains
can be conduct ed. However, this contention is clearly rebutted
by the lower court’s extensive Order on Defendant’s 3.850 Mdtion
that clearly states that all of Defendant’s clains, for which an
evidentiary hearing was granted, “have been discussed” in said
or der. (SR 935 A review of Defendant’s Huff hearing further
reveals that the remaining clains were sunmarily deni ed based on
procedural bars and rulings nmade during prior hearings. (R
832, 881-84)
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prevail on this claim Defendant nust establish that the State
possessed evidence favorable to the defense, that the defense
did not possess and could not have obtained through the exercise
of reasonable diligence, and that had the evidence been
disclosed there is a reasonable probability that the result of
the trial would have been different. Maharaj v. State, 778 So.
2d 994, 953 (Fla. 2000); Provenzano v. State, 616 So. 2d 428
(Fla. 1993); Melendez v. State, 612 So. 2d 1366 (Fla. 1992);
Mendyk v. State, 592 So. 2d 1076 (Fla. 1992).

First, it should be noted that the record establishes that
defense counsel knew as early as Septenber 27, 1991, that
Gonzalez was in the process of attenpting to cooperate with the
State. (D.A.R 1122-23) Furthernore, defense counsel was aware
prior to Gonzalez entering the plea agreenent in court, that the
State Attorney’s investigators had been working on the case and
that CGonzal ez had been interviewed by the investigators in the
presence of Dr. Haber. (SSR 10, S. R 845-46) Thus, defense
counsel could have reasonably obtained the substance of the
interviews with the State Attorney investigators by sinply
deposing the investigators. Li kewi se, counsel could have
obtained the letter from Gonzalez’'s attorney by requesting from
the State copies of any letters from Gonzalez’s attorney. There

is no Brady violation, where the defendant has the ability to
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obtain access to the information, but fails to do so. See,
e.g., Haliburton v. Singletary, 691 So. 2d 466 (Fla. 1997);
Hi | dw n v. Dugger, 659 So. 2d 107 (Fla. 1995).

Wiile neither prosecutor attended the interviews or was
aware of the existence of the two reports generated from the
interviews, the State properly conceded that the inadvertent
suppression of the reports was a violation. (R 916, 1530-31)
However, Defendant has not specifically alleged nor did she
establish at the evidentiary hearing that any inconsistencies
existed between the two interview reports and her eventual
testinony at trial.3 I ndeed, the nost defense counsel could
offer was a proffer that had inconsistencies existed in the
interview reports, trial counsel would have used themto inpeach
Gonzal ez.

Wth regard to the proffer letter, the letter was authored
by Gonzalez’'s attorney as to what he expected Gonzalez to
testify based on his discussions with his client. (R 1225-26)
However, Defendant never established that Gonzalez authorized

the contents of the letter. In fact, Gonzalez’'s attorney

3 Defendant not does allege in her Initial Brief how that
the putative testinony contained in the proffer letter presented
inconsistencies wth Gonzalez’'s actual testinony at trial;
however, no potenti al i npeachnent evidence was actually
established at the evidentiary hearing wth regard to the 3
i ntervi ews.
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testified at the hearing that the letter represented only his
“Iinterpretation of what [Gonzalez] could possibly say.” (D AR
1226) As such, the State submts that the proffer letter would
not have properly been admssible as inpeachnent evidence
agai nst Gonzal ez. See Brockinton v. State, 600 So. 2d 29, 30
(Fla. 2d DCA 1992)(in order to inpeach with a prior inconsistent
statenent, such statenent nust be the wtness's statenent);
G oss Builders, Inc. v. Powell, 441 So. 2d 1142, 1143 (Fla. 2d
DCA 1983).

More inportantly, even if Defendant’s attorney had received
the letter from Gonzalez's attorney and/or the reports fromthe
i nvestigators and used such to inpeach Gonzalez at trial, there
IS no reasonable probability that the outcone would have been
different under the standards of United States v. Bagley, 473
US 667 (1985). The statenments in the proffer letter and in
the investigators’ reports are essentially the sane as, and are
cunul ative to, the statenents that Gonzalez gave to GCeorge
Slattery on June 24, 1991, and to Brian Slattery on Decenber 27,
1991. (SSR 854-73) In its Anmended D scovery Response dated
February 14, 1992, the State listed both George and Brian
Slattery, who were deposed by defense counsel on February 24,
1992, at which tine their reports were turned over to the

defense. (S.R 874-78)
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Furt hernore, defense counsel aggressively inpeached Gonzal ez
with her plea agreenent, her statenents to the Slatterys
concerning her adm ssion that she hit Lazaro in the head with a
bat and other incidents in which she beat Lazaro, and with her
deposi tion. (D.A R 2937, 2991, 2954, 2972, 2985-86, 2976,
2993, 2940-47, 2948-50) As CGonzalez was effectively inpeached
with her other statenents, the putative inpeachnent gl eaned by
the 3 interviews of Gonzalez or the proffer letter from her
attorney would nerely have been cunul ative inpeachnment evidence.
Cumul ative inpeachnent evidence does not serve as a basis for
granting a nmotion for post conviction relief. WIllinmson v.
Dugger, 651 So. 2d 84, 88-89 (Fla. 1994), cert. denied, 516 U S
850 (1995); see also Jones v. State, 709 So. 2d 512, 521 (Fla.
1998); Buenoano v. State, 708 So. 2d 941, 951 (Fla. 1998).
Accordingly, the Jlower court properly found that Defendant
suffered no prejudice fromthe State’'s failure to produce the 2
reports of investigator interviews of Gonzalez or the proffer
|etter because there is no reasonable probability that the
result of the trial wuld have been different. (R 935)
Contrary to Defendant’s contention, the |lower court’s analysis

of materiality was not flawed;* the lower court found that

“n footnote 11 of Defendant’s Initial Brief, she posits the
| ower court’s alleged error in its materiality analysis upon the
prosecutor’s coment that “things be spelled out” to neke a
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Defendant’s trial would nonetheless have resulted in her
conviction even if Gonzalez had been cross-exam ned concerning
t he subject interviews:

9. As to defense counsel’s contention that Brady
material was wthheld by not providing defense
counsel with the investigators’ reports from the
State Attorney’'s office, it is abundantly clear
to this Court that those reports would have
assisted defense counsel in inpeaching Qdivia
Gonzal ez Mendoza, but that she was sufficiently
i npeached to a point where they needed not even
call the polygraph examners to inpeach her
testimony. [°] Thus, the testinony of the prior
co- def endant was not necessary to obt ain
defendant’s conviction. Thus there was no
prejudice to the defendant by failing to produce
the 2 reports, or the proffer letter from
Gonzal ez Mendoza’s attorney.

(S.R 935)
Thus, as this claim pertains to Defendant’s guilt phase, there

exi sted no reasonable probability that result of her trial would

clear record in a capital case. However, the prosecutor nerely
coommented that in order to create a clear record for appellate
review, the specific basis for defense counsel’s strategic
deci sion be explained on the record, i.e. defense counsel chose
to forego calling the Slatterys when their testinony would be
cunmul ative to evidence elicited on cross-exam nation and would
forfeit Defendant’s “sandw ch” during closing. (R 1179-80)
This cite is clearly inapposite to Defendant’s contention that
the lower court erred in its analysis of mteriality under
Br ady.

I ndeed, M. Kassier, Defendant’s trial counsel, testified
at the evidentiary hearing that because he successfully
i npeached Gonzalez on cross-examnation there was no need to
call the Slatterys for further inpeachnent, as such would have
been cunul ative. (R 1079)
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have been different. As such, the lower court properly denied
this claim
(2) Alleged Gglio Cdaimas to Gonzal ez’ s Testi nony
Def endant next argues that the State violated Gglio v.

United States, 405 U S. 150 (1972), by allegedly failing to
correct GConzalez’'s false testinobny concerning her discussions
with the prosecutors prior to her trial testinony. In order to
denonstrate a perjured testinony claim Defendant nust show

(1) that the testinony was false; (2) that

the prosecutor knew the testinony was fal se;

and (3) that the statenent was nmaterial.
Craig v. State, 685 So. 2d 1224, 1226 (Fla. 1996); see also
Routly v. State, 590 So. 2d 397 (Fla. 1991). “[Mere
i nconsistencies in testinony by governnent w tnesses do not
establish know ng use of false testinony.” United States v.
Lochmondy, 890 F.2d 817, 822 (6th Gr. 1989); see also United
States v. Bailey, 123 F.3d 1381, 1395-96 (11th C r. 1997) (proof
of perjury requires nore than showing of nere nenory |apse,
unintentional error or oversight); United States v. Mchael, 17
F.3d 1383, 1385 (11th GCr. 1994)(conflicts in testinony are
insufficient to show perjury). Def endant erroneously
predicates her alleged Gglio claim upon tw portions of
Gonzalez’s testinony, which when viewed in context, clearly

denonstrat e t hat Def endant cannot meet her bur den of
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establishing: a) the testinony was false or b) the State was
aware the testinony was all egedly fal se.

The first portion of Gonzalez's testinony that Defendant now
contends was false <concerns the prosecutor’s question to
Gonzal ez about whether she had di scussions with anyone about her
case. (D. AR 2932-33). Gonzal ez had testified that she had
never struck Lazaro on his head with a baseball bat. (D. AR
2933) In order to explain the context of a prior inconsistent
statenment Gonzal ez nmade to Brian Slattery that she may have, in
fact, struck Lazaro in the head wth a bat but not renenbered
it, the prosecutor attenpted to segue the direct exam nation
into Gonzalez’'s conversation with M. Slattery. However, when
t he prosecutor asked CGonzal ez whether she renenbered discussing
the case with anyone, Gonzalez initially said no. (D.A R 2932)
Thus, to refresh CGonzalez’'s nenory of the Slatterys’ polygraph
exam nations, at which Dr. Haber was present, the prosecutor
followed up wth specific questions about whether Gonzalez
recalled speaking with the Slatterys and Dr. Haber about her
case. (D. AR 2933) Gonzal ez answered in the affirmative.
(D. AR 2933) Then, the prosecutor noved directly into the
prior inconsistent statenent Gonzalez had nade that she could
have hit Lazaro in the head with the bat while under drugs but

not renenbered it. (D . A R 2934) (oviously, the prosecutor was
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correcting Gonzalez’'s msstatenment that she had not discussed
the case with anyone in order to steer Gonzalez into discussing
t he damaging prior inconsistent statenment to Brian Slattery and
Dr. Haber that she struck the victimwth a baseball bat. The
full excerpt of Gonzalez testinony on this point denonstrates
that the prosecutor was not attenpting to give the false
i npression that Gonzal ez had never discussed her involvenent in
the case with the State. As such, the lower court properly
denied this claim
The second coment that Defendant argues constitutes a
Gglio claim nerely reflects a truthful answer to defense
counsel s questi on:
Q well, we'll get into when you said that. Now
M ss Gonzal ez, you recall that the day you pled
guilty to nurder and pled guilty to aggravated
child abuse was Friday, the 14th, Valentine’'s
Day; correct?

Yes.

Q And at that time you had not had di scussions wth
t he prosecutors about your case; had you?

A No.

Q But you had discussions with your attorney, M.
Fl ei sher; correct?

Yes.
Q And you knew that you had nade several trips to

the offices of CGeorge and Brian Slattery to talk
to them about your case?
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A Yes.
(D.A.R 2944) (enphasis added) Sinply stated, there is no false
testinony necessitating correction. Gonzal ez had not had any
di scussions with the prosecutors, M. Vogel and M. Canpbell,
prior to entering her plea. Both Ms. Vogel and Ms. Canpbell
testified at the evidentiary hearing that the only instances in
whi ch they tal ked to Gonzal ez about the case were shortly before
Defendant’s trial as part of standard pre-trial preparation of
w tnesses and during her direct testinmony during trial. (R
952-53, 973-74) Wiile Gonzalez was interviewed by investigators
fromthe State Attorney’'s Ofice and was subjected to pol ygraph
exam nations by the Slatterys, which was discussed both on
direct and cross-exam nation, she did not discuss her case wth
prosecutors prior to entering her plea to the court. Despite
Defendant’s supposition, the prosecutors’ testinony on this
issue is unrebutted; Gonzalez did not testify otherwi se at the
evidentiary hearing and Defendant produced no evidence to the
contrary. Thus, Craig v. State, 685 So. 2d 1224 (Fla. 1996) is
clearly inapplicable. In Craig, the prosecutor affirmatively
msled the jury to believe that the co-defendant, who testified
agai nst the defendant at trial, was serving two consecutive life
sentences for nmurders when the prosecutor knew that the co-

def endant had al ready been granted work release and the defense
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was unaware of such fact. | d. Wiile the jury in Craig was
deprived of its ability to fully assess the co-defendant’s
credibility because of the prosecutor’s msrepresentation,
Def endant’ s jury was not present ed W th any such
m srepresentation and was fully able to assess Gonzalez's
credibility. As the testinmony was not false, the |ower court
properly denied this claim

(3) Alleged Brady Viol ati on Regardi ng
Dr. Hyna

Def endant also contends that the State conmtted a Brady
violation by failing to disclose Oficer Schiaffo’'s one page
police report, which included the following [ine concerning Dr.
Hyma' s conclusion of cause of death: “Dr. Hyma advised that the
cause of death was from trauma to the head further a massive
ceribal [sic] Hematoma to the front left |obe extending to the
top of the skull.” Not only did Defendant fail to establish at
the evidentiary hearing that her defense counsel did not possess
this report, but defense counsel conceded he was aware of Dr.
Hyma’' s assessnent and that Dr. Hyma's testinony at trial was
consistent wwth Oficer Schiaffo's summary in the report:

Q Looking at Defense Exhibit O | believe it is QO

It is the police report that was witten by
Police Oficer Schiaffo. 1In the police report it
mentions that soneone told Schiaffo that Dr. Hyma
said the child died of being struck on the head.

A That is what it says in the report, yes.
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Thus,

counsel did not possess or could not have reasonably obtained

t he

Def endant cannot establish that had the report been suppressed,

she would have been prejudiced. I ndeed, Dr. Hynma testified at

trial

Q Ckay. And do you renenber Dr. Hyma's testinony?
Correct?

Yes.

Q Al right. Now, Dr. Hyma said that the child
died of child abuse. Right?

Correct.
Q But he also said that the fatal blow had do with

the brain, shearing of the brain of Lazaro
Fi gueroa. Wuldn't that be correct?

A That is my recollection of his trial testinony,
yes.
Q Whiich would be consistent with a one line

sentence of what Dr. Hyma had told whoever went
to the autopsy.

A Yes.

(R 1163-64)

Def endant cannot satisfy the requirement that defense

information in Oficer Schiaffo’s report. Furt her nor e,

that Lazaro suffered a fatal blow to his brain:

If the brain twists enough, it can actually tear the
small nerve fibers in the parts of the brain. What
has resulted here, the nerve fibers have been ripped
apart fromeach other in this part of the brain.

* * *
This is a fatal injury. This injury however is
sufficient to cause death but it’s not necessary in
this case. Lazaro has so many other injuries, that

this injury is not necessary to explain death.
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(D.A R 3267)

Dr. Hyma's testinony detailing the extensive injuries Lazaro
suffered over the course of his short |ife spanned approxi mately
40 pages of transcripts. (D.AR 3229-69) Additionally, Dr.
Hyma testified that Lazaro also suffered the begi nning ravages
of nmeningitis that would have eventually killed him if
unt r eat ed. (D.A.R 3268) Thus, when viewed within the bleak
context of Lazaro’s countless |acerations, bone fractures,
hemat omas, dehydration and malnutrition, bed sores, burn scars,
decayi ng abscesses, bacterial infection, and blunt traum wounds
resulting from Defendant’s system ¢ and chronic aggravated child
abuse over the course of 18 nonths, the fatalness of Lazaro’s
final brain shearing is nearly inconsequential because Lazaro
woul d have succunbed to any of a host of other injuries
eventually. Indeed, this court noted in its opinion:

According to the nedical exam ner, although

this injury was fatal, Lazaro was already

dying from his other injuries at the tine
the final blow was inflicted.

* * %

Lazaro Figueroa died from child abuse and
negl ect . Lazaro didn't die from one
particular injury. Lazaro was physically
abused over nonths of tine.
Cardona 641 So. 2d at 363.
Moreover, O ficer Schiaffo authored the report that nerely

summarized O ficer Shiaffo’'s understanding of what Dr. Hyma had

37



advi sed another officer regarding Lazaro's cause of death.
Thus, even if the report had been inconsistent with Dr. Hyma's
testinmony at trial, Dr. Hyma did not author the subject report.
Thus, any inpeachnment value from hypothetical inconsistencies
between Dr. Hyma's trial testinony and the police report would
be extrenmely mnimal. Morton v. State, 689 So. 2d 259, 264
(Fla. 1997).

As Defendant cannot satisfy the requirenents of Brady, the
| oner court properly denied this claim

(4) Alleged Br ady Viol ation Regar di ng
El i zabet h Past or

Defendant also argues that the State violated Brady by
failing to disclose to the jury that the State allegedly
prom sed Pastor “consideration” for her testinony. This claim
is wholly without nerit.

Ms. Vogel testified unequivocally at the evidentiary hearing
that she never prom sed any special consideration for Pastor nor
that Pastor ever asked for such consideration. (D. AR 960-
961) . I ndeed, this testinony is unrebutted because Defendant
failed to present any evidence whatsoever at the hearing that
(1) Ms. Pastor thought she was prom sed “consideration” by the
State at the tine of her cooperation and testinony at trial or

(2) that the State was aware that Ms. Pastor m ght have thought
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she was being prom sed such “consideration” for her testinony at

trial. As such, there is no Brady violation as the State did

not wthhold any favorable or inpeachnent evidence from the

defense. See Breedlove v. State, 580 So. 2d 605 (1991).

Def endant erroneously relies upon a letter from Pastor’s
attorney in an unrelated matter witten eight nonths after
Defendant’s trial that informed M. Vogel that M. Pastor
believed that the State would nake “every effort to secure sone
consideration for her” at the sentencing on her drug charges
However, Ms. Pastor had already been convicted of the drug
char ges when Ms. Vogel contacted her concerning Defendant’s
case. (D.A.R 932) As Ms. Vogel explained, witing the letter
to the sentencing judge in M. Pastor’s case out of courtesy
eight nonths after Defendant’s trial was the extent of any
effort expended on Pastor’s behal f:

Q Ckay. And did you - the letter that you wote,

was it sonething that you had prom sed Ms. Pastor
that you were going to wite?

A No. Her case | guess wound up on appeal and it
was sent back for resentencing on - it was drug
charges and there was a mninmum nmandatory
sent ence. So there was not really anything
statutorily that would require mtigation, so |
woul d not have prom sed her sonmething | could not
do. | never talked to the State Attorney’s
Ofice up there. | never did anything like that.

| just sinply wote the letter.

(R 933-34).
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Events that occurred well after Defendant’s trial and the tine
at which Pastor cooperated with the State do not establish that
Pastor was prom sed any consideration from the State for her
testinony as Defendant alleges. Defendant failed to present any
evidence at the hearing that refuted Ms. Vogel’'s testinony that
she never prom sed Pastor any consideration for her testinony or
that Pastor ever asked her for consideration. Consequent |y,
Def endant cannot establish that the State withheld material and
excul patory evidence and/or presented m sleading evidence
concerning Pastor’s sentencing in an unrelated crimnal case.
Thus, the claimwas properly denied.

Furthernore, even if there had been a Brady violation, there
is no reasonable probability that this evidence would have
changed the outcone of the proceedings. M. Pastor was only one
of many w tnesses who testified about how Defendant acted around
Lazaro, her testinmony conprising less than seven pages of
transcript including cross-exam nation. (D.A.R 2647-54) She
testified that on one occasion Defendant had brought Lazaro to
her home wth bruises to his eye, chin and arm but that
Def endant had stated that Juan had taken Lazaro to the park and
that Lazaro had fallen. She also testified that Lazaro was kept
in the front seat of the car when Defendant would visit. She

further testified that Lazaro was always full of snot, very
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thin, and wearing only a pullover shirt and diaper. (D.A R
2643-46) However, in cross-exam nation, M. Pastor stated that
she never saw Defendant use excessive discipline or abuse Lazaro
and that Gonzal ez was rude, angry, and had a bad manner around
children. (D.A R 2648, 2654) Thus, although her testinony was
damaging to Defendant, it was also helpful in the suggestion
that it was Gonzal ez who was the abuser.

As Def endant cannot establish that there exists a reasonable
probability that result of her trial would have been different
if the defense had known that Pastor was allegedly prom sed
“consideration” for her testinony, the Ilower court properly
denied this claim

(5 Aleged Failure to Adequately Cross-
exam ne Dr. Haber

Def endant next alleges that defense counsel was ineffective
for failing to adequately cross-examne Dr. Haber concerning
three police reports show ng that Gonzalez had previously been
arrested for battery and Gonzalez’'s prior statenents to Ceorge
and Brian Slattery. Defendant relies upon Mendoza v. State, 700
So. 2d 670, 677 (Fla. 1997); Valle v. State, 581 So. 2d 40 (Fla.
1991); and Parker v. State 476 So. 2d 134, 139 (Fla. 1985) for
the proposition that Dr. Haber should have been inpeached wth
Gonzalez’s prior crimnal history. However, the aforenentioned
cases all hold that it is proper to cross-exan ne an expert as
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to his know edge of appellant’s involvenent in other crines.
Ild. Thus, defense counsel would only have been entitled to ask
Dr. Haber at trial whether she was aware of Gonzalez’s prior
arrests. In the instant case, Defendant failed to call Dr.
Haber at the evidentiary hearing to establish whether she knew
of Gonzalez's prior arrests or whether the incident reports
would have been altered her opinion that Gonzalez was a
dependent personality. To the extent that Dr. Haber had no
knowl edge of the reports, Defendant would not have been able to
i npeach her beyond sinply asking whether she was aware of the
exi stence of the such reports.

Addi tionally, Defendant alleges that defense counsel failed
to cross-examne Dr. Haber about Gonzalez prior statenent to
George Slattery that she had previously hit Lazaro with a
basebal | bat. However, defense counsel in fact asked Dr. Haber
about attending CGonzalez's interview with George Slattery, and
Dr. Haber averred that she had attended the interview (D.A R
3042) Defense counsel then cross-examned Dr. Haber about
Gonzal ez’ s denial she had struck Lazaro with the baseball bat
and about Gonzalez's failure to be honest and straightforward at
first. (D.A.R 3038, 3042, 3044) Conzalez had testified prior
to Dr. Haber and had been subjected to extensive cross-

exam nation concerning her failure to initially admt to having
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struck Lazaro with a bat or participate in any of the abuse.
Thus, defense counsel had already provided the context of
Gonzalez’s conflicting statenents to Dr. Haber and the
Slatterys.

In fact, at the evidentiary hearing, M. Kassier testified
that his strategy with regard to Dr. Haber’s cross-exam nation
was to convey to the jury that (1) Dr. Haber had fornmed “a
certain relationship” with Gonzalez that led to Dr. Haber’s bias
when eval uati on Gonzalez’s and Defendant’s relationship with one
another and (2) Dr. Haber had based her opinion about Gonzal ez
primarily upon what Gonzal ez herself advised Dr. Haber. (D AR
1132) This strategy dovetailed wth Dr. Haber’s direct
exam nation, in which she testified that Gonzalez “attached
herself to” Dr. Haber during the course of their contact.
(D.A.R 3032) Indeed, M. Kassier deftly questioned Dr. Haber
at trial about the fact t hat her analysis was based
predom nantly on her interviews with Gonzalez and that Gonzal ez
was particularly “at ease” with Dr. Haber due to their close
rapport. (D.A.R 304-42) Defense counsel cannot be deened
deficient nmerely for his strategic decision to pursue a
different theme during his cross-exam nation than what Defendant

now pl eads on post-conviction should have been taken. Van Poyck

v. State, 694 So. 2d 686 (Fla. 1997); Card v. Dugger, 911 F.2d
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1494, 1507 (11th G r. 1990).

The State further submts that Defendant msinterprets Dr.
Haber’ s testinony. Defendant did not testify that Gonzalez
could never be violent toward soneone else. In fact, Dr. Haber
testified that there are always argunments within the battered
spouse relationship and that sonetines the battered spouse wl|
fight back but wll never wn. (D.A.R 3029) She further
testified that Gonzalez had a dependent personality, which
caused her to fear that she would be rejected by her nother if
her nother were to discover she was a honosexual as Defendant
t hr eat ened. (D.A.R 3030) She also testified that Gonzal ez was
attached to Defendant because of Defendant’s acceptance of
Gonzal ez’s honosexuality, Defendant’s rewards of “wonderful

sex, and Defendant’s beauty in the face of Gonzalez's self-
percei ved ugliness. (D.A.R 3030-31) Because Conzalez was
afraid to lose all of these perceived benefits, Gonzal ez stayed
in the relationship. (D.A.R 3030) Thus, the theme of Dr.
Haber’'s testinony was not sinply that Gonzalez |acked the
capacity to be violent as Defendant suggests, but rather that
Gonzalez had a dependent personality that fixed in her a
destructive relationship with Defendant. As such, Dr. Haber’s

testimony would not have been significantly underm ned by the

presentation of the police reports.
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Furthernmore, Dr. Haber’'s testinony was corroborated by the
testinmony of: Lorenzo Pons, who testified that Defendant was as
strong as Gonzal ez and that Defendant never |et anyone control
her; Anselno Lopez, who testified that Defendant was in control
of the relationship; and Jose Calderon, who testified that
Gonzal ez was afraid of Defendant. (D.A.R 2468, 2472, 2578,
2684) As the record denonstrates that counsel nore than
adequately cross-examned Dr. Haber, there is no reasonable
probability that further cross-exam nation would have underm ned
Dr. Haber’s concl usions. As Defendant can establish neither
that counsel was deficient nor that she suffered any prejudice
such that there would have been a different result in the guilt
or penalty phase of Defendant’s trial, the |ower court properly
denied this claim Strickl and.

(6) Alleged Ineffectiveness for Failing to
Call the Slatterys

Def endant also contends that counsel was ineffective for
failing to call either or both Brian and George Slattery, the
persons who adm nistered the polygraph exam nations to Gonzal ez
to inpeach her trial testinony. However, the record illustrates
that in fact defense counsel effectively inpeached Gonzal ez
during her cross-examnation wth the adm ssions she nmade to the
Slatterys. (D.A R 2988, 29991) Specifically, Def endant

conplains that the Slatterys should have been called to testify
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that Gonzalez admtted to them she hit Lazaro with a belt; she
hit Lazaro with a broonstick; she struck Lazaro with a bat; she
hit Lazaro with other objects; she “threw Lazaro up against a
door and split his lip;” she initially tried to point the finger
at Defendant for all the abuse; at one point she confessed that
she could have killed Lazaro; and she provided different
versions of the eighteen nonth period of torturous abuse Lazaro
suffered in the final period of his life. In fact, all of this
testinmony was actually elicited from Gonzal ez. (D.A.R 2838

2839, 2848, 2884, 2933-3429, 2947-48, 2950, 2971, 2972, 2978

2979, 2981, 2985, 2987-88) Furthernore, Dr. Haber also testified
that initially Gonzalez was not forthcomng in her participation
in Lazaro’s abuse and instead inplicated Defendant exclusively.
(D. A. R 3026) Not hi ng substantively would have been gained by
calling the Slatterys as wtnesses nerely to repeat that
evidence and duplicitously inpeach Gonzalez wth the sane
adm ssions that had already been elicited. Failure to present
cumul ati ve evidence does not constitute ineffective assistance

of counsel . See CQcchicone v. State, 768 So. 2d 1037 (Fla.
2000); Reichmann v. State, 777 So. 2d 342 (Fla. 2000); Valle v.
State, 705 So. 2d 1331 (Fla. 1997).

In fact, at the evidentiary hearing, M. Kassier explained

that the defense had subpoenaed both Slatterys for trial during
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which the Slatterys stood outside the courtroom ready and
available to testify if need be. (R 1079) Nonethel ess, after
the defense’s successful cross-exam nation of Gonzalez, there
was no need to call either Slattery to testify. (R 1079)
Def ense counsel explained his strategic decision to forgo the
W tnesses’ testinony:

Because after [Gonzalez] testified, it was our belief

t hrough either direct or cross-exam nation that we had

gotten out of her and on the record what the Slatterys

were going to testify to anyway. So it would have

been repetitive.”
(R 1079) Defense counsel further testified that calling either
or both of the Slattery wtnesses would have forfeited the
advantage of the defense’'s opportunity for rebuttal closing
argunents, or the “sandw ch.” (R 1079) Thus, defense counsel
made a reasonable strategic decision to not present the
W tnesses’ testinony. See Van Poyck v. State, 694 So. 2d 686
(Fla. 1997). As defense counsel’s decision was part of his
trial strategy, Def endant cannot establish she received
deficient representation. Hal i burton v. State, 691 So. 2d 466
(Fla. 1997). Li kew se, Defendant cannot establish she suffered
any prejudice from counsel’s decision to omt the Slatterys’

testi nony because the inpeachnent evidence that the Slatterys’

offered had already been adduced through Gonzalez's cross-
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exani nation. ® As such, the lower court properly denied this
claim

Wiile Defendant casually notes in her brief that the
Slatterys “may not have been permitted to testify to that the
statenents nade by Gonzalez were nmde during the course of a
pol ygraph exam nation and that she had failed,” she nonethel ess
continues on to argue defense counsel was ineffective for
failing to call the Slatterys to discuss their professional
opi nion that Gonzalez failed the polygraph exam nation.
However, Florida law clearly holds that neither of the Slatterys
woul d have been permtted to testify to their belief that
Gonzal ez was being deceptive or truthful with them See, e.g.,

State v. Townsend, 635 So. 2d 949 (Fla. 1994); Henry v. State

652 So. 2d 1263 (Fla. 4th DCA 1995).

Addi tionally, Defendant argues that Gonzalez should have
been inpeached wth her alleged statenent to the State
Attorney’s investigators in which she “openly admtt[ed] to
striking Lazaro wth the bat.” Defendant cites in her brief to
pgs. 1188-89 of the evidentiary hearing in support of this

al l egation; however, a review of that portion of the hearing

The lower court specifically found in its order that
defense counsel had “sufficiently inpeached” Gonzalez wth her
prior adm ssions and inconsistent statenents during cross-
exam nation such that the Slatterys’ testinony was not needed
(S.R 935)
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reveals only that defense counsel testified that if Gonzal ez had
told investigators she hit Lazaro in the head with a bat that
such statenment would have been sonmething significant with which
to inpeach Gonzal ez. (R 1188- 89) The actual State Attorney
investigator reports do not advise that Gonzalez nmade such an
adm ssion to investigators. Rather, it plainly reads only that
“Ms. Gonzal ez reports Lazaro Figueroa was physically abused with
a belt, a broonstick, a plastic bat.”

Accordingly, counsel’s actions were neither deficient or
prejudicial under the standards of Strickland. The | ower court
properly denied this claim

(7) Al l eged Failure to Rebut Battered
Spouse Evi dence

Def endant next alleges that defense counsel was ineffective
for failing to present expert testinony that Defendant was the
battered spouse to rebut Dr. Haber’s testinony that Gonzal ez was
the battered spouse. Def endant contends that such testinony
would have refuted Dr. Haber’'s findings and supported the
defense theory that Gonzalez nurdered Lazaro. Contrary to
Def endant’s assertion, defense counsel testified at t he
evidentiary hearing that he did investigate the battered spouse
syndrone defense. (R 1160-61, 1171, 1173). Furt her nor e,
defense counsel’s Statenent of Services Rendered on Behalf of

Maria Cardona reflect that he spent several hours researching
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the applicability of battered spouse syndrom (D. A R 842, 844)
After contenplating and researching such a defense, defense
counsel strategically decided that such a defense would not be
persuasive in light of the facts of Defendant’s case:

| felt it was inappropriate for that reason and also

because we were not dealing with a crinme commtted by

Ana against divia. And | felt it was really a

stretch to try to convince the jury that Ana would

have done these things to a child as a consequence of

battered wife syndrom . . .~
(R 1171) Indeed, Florida |aw supports defense counsel’s
conclusion, as battered spouse syndronme evidence is adm ssible
in cases involving an abused spouse’'s theory of self-defense.
Weian v. State, 732 So. 2d 1044 (Fla. 1999); State v. M zell,
773 So. 2d 618 (Fla. 1st DCA. 2000). Lazaro, not yet three
years old at the time of his death, had been subjected to severe
negl ect, mal nourishnment, dehydration, kept bound and gagged in
a closet for entire days, and subjected to system c beatings and
abuse over the course of eighteen nonths. Cl early, Defendant
could not entertain even the chinmera of a self-defense theory

agai nst her unprotected son, such that battered spouse syndrone

evi dence would have benefitted her.” Addi tionally, Defendant

I'n its order, the lower court noted the fatuousness of
applying this defense to Defendant’s case: “As to the battered
spouse syndronme, it was <clear from defense counsel, Andy
Kassier, that this could apply to issues between the two wonen,
but such a defense would have nothing to do with the nurder of
the child for which the defendant was charged.” (S. R 934)
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concedes that her counsel testified at the evidentiary hearing
that she never advised him that she was a battered spouse.
Def ense counsel further testified that the fact that Defendant
never conpl ai ned of being a battered spouse and that the |ack of
ot her evidence supporting Defendant being a battered spouse
factored into his strategic decision to direct her defense in
anot her direction. (R 1161) Therefore, defense counsel’s
decision to avoid alienating a jury with a theory of battered
spouse self-defense was a reasonable strategic decision.

Stri ckl and.

Moreover, Defendant failed to present an expert at her
evidentiary hearing who could offer a concrete expert opinion
concerning Defendant’s battered spouse syndrone. Dr. Nat hanson
nmerely offered that Defendant had been beaten by Gonzal ez and
was financially and enotionally dependent on Gonzalez but
offered no formal diagnosis that Defendant was a battered spouse
nor did Dr. Nathanson offer an opinion that Gonzal ez nurdered
Lazaro based on Defendant’s “dependence” upon Gonzal ez. (R
1231) Simlarly, Dr. Winstein testified that Defendant was a
“dependent individual” who “engages in relationships wth people
who are often very abusive” but did not specifically testify to
a professional opinion that Defendant suffered from battered

spouse syndrone. (R 1394)
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The testinony of Defendant’s attorney and nental health
experts at the evidentiary hearing established that counsel
investigated the battered spouse theory and strategically
decided not to pursue it, and that any failure to further
investigate this area was not a deficiency that would have
resulted in a reasonable probability that the outconme of the
proceedi ngs would be different. Strickl and.

(8 Aleged Failure to Present the “Abbott
Avenue Def ense”

Def endant alleges that trial counsel was ineffective for not
presenting the defense involving a teenager named Goria Pi, who
all egedly babysat Lazaro and who had confessed to the nurder.
The record <clearly establishes that counsel t hor oughl y
investigated this defense. (D.A.R 844-847) Defense counsel’s
wtness |ists dated Decenber 30, 1991, and January 30, 1992,
reflect those parties whom Defendant contends in her brief had
know edge of this alleged defense. (S.-R  841-42, 844-45)
Addi tionally, depositions or sworn statenents investigating this
issue were taken from Rose Lesniak, Mriam Ranpbs, Mercedes
Estrada, Goria Pi, Joyce Venezuela, Det. Joe WMatthews, Det.
Gary Sciaffo, Det. Paul Scrinmsaw, Lt. W O Neil, Debra Soba,
Karen Mal ove, Lucille Ml ove, Pete Lendon, Yvette Torres, Nefali
Al bino, Cornelia Swait, Isnmet “Peny” Lopes, Iris Calero, Joan

Robi nson, |sabella Afandor, Beverly Batch, James Lopriano, and
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Cherry Jenki ns.

At the evidentiary hearing, defense counsel Gainor testified
that the defense in Defendant’s case evolved and had initially
enconpassed a nunber of theories that included the “baby sitter
out on Mam Beach,” or the Abbott Avenue defense. (R 1045) He
further testified that this defense was taken “seriously” and
that he “had it investigated actively.” (R 1046) However, after
extensive exam nati on, he concluded that the nore he
“investigated it and took it apart, [he] realized that it would
not have the significance in front of the jury that we though it
m ght have in the beginning.” (R 1047) Specifically, M. Gainor
testified that once Gonzalez becane a State wtness, his
approach to Defendant’s defense and the possibility of enploying
the Abbott Avenue defense drastically changed and the focus of
the defense shifted toward inplicating Gonzal ez. (R 1054)
Simlarly, with respect to presenting the Abbott Avenue defense
in the penalty phase, M. Ginor testified that he discussed the
deci sion but nade a strategic decision not to risk alienating a
jury with presenting the information at first blush at the
penalty phase: “frankly, we figured at this point if it was not
brought up in front of the jury that had decided that she was
guilty, we probably would not get away with that tactic.” (R

1053) As the evidence in the trial record and the testinony
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at Defendant’s evidentiary hearing firmy establish that defense
counsel thoroughly researched the Abbott Avenue defense but
opted for a strategy of different defense, counsel clearly
cannot be deened deficient for failing to investigate and
present evidence related to this issue. Strickland. Moreover
even if counsel had overl ooked this defense, Defendant woul d not
be able to establish any prejudice under the facts of her case:
Lazaro suffered continued and horrific abuse over the course of
eighteen nonths in which he was in the sole custody of
Def endant . Accordingly, the lower court properly denied this
claim
(9) Alleged Failure to Move Venue

Def endant all eges that counsel was ineffective for failing
to request a change of venue. This claimis without nerit and
conclusively refuted by the record. At the conclusion of trial
M. Gainor filed a notion for attorneys fees that set forth his
preparation and activity in the case and included 6.5 hours for
researching and preparing a notion for change of venue. (D AR
841-42) The sanme notion also indicates that M. Ginor spent
time preparing voir dire questions about the publicity in the
case. (D.A.R 842) Most inportantly, the trial transcripts
reflect that each prospective juror was questioned about any

publicity they had heard about the <case, that those who
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expressed any know edge were questioned individually, and that
those who could not set aside what they had heard and detern ne
the case only on what occurred in the courtroom from the
w tnesses and evidence were excused for cause. (D.A.R 1378-
1553, 1861-1974, 1555, 1883, 1906, 1915, 1929, 1932, 1936, 1955,
1963) All but five nenbers of the jury panel raised their hands
when asked whether they had heard of Defendant’s case in the
medi a. (D.A.R 1378) Nonetheless, after individual questioning
only thirteen jury panelists out of fifty were not able to serve
because of preconceived ideas they had fornmed about the case due
to nmedia coverage. (D. AR 1556) Thus, there would have been
no grounds to nove for a change of venue. See Patton v. State,
25 Fla. L. Wekly S749 (Fla. Sept. 28, 2000); Rolling v. State,
695 So. 2d 278 (Fla. 1997); Provenzano v. Dugger, 561 So. 2d
541 (Fla. 1990).

Additionally, M. Ginor reiterated at the evidentiary
hearing that he had researched and di scussed noving for a change
of venue but had made a strategic decision to not pursue a
change of venue once CGonzal ez fli pped. Due to the potentially
controversial aspects of the defense, defense counsel decided
that there was sone advantage to sticking wth a Dade County
pool that offered the “chance of getting sonme neasure of

liberality,” rather than risking a nove to a small town in
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Florida that could be less receptive to the defense. (R 1072)

As defense investigated changi ng venue but made a strategic
decision to forgo a notion to change venue, he cannot be deened
deficient especially in light of the unlikelihood he would have
prevailed on such a notion. Sireci v. State, 773 So. 2d 34
(Fla. 2000). Furthernore, Defendant failed to establish any
evidence that any nenber of the jury was affected by the nedia
coverage, such that she suffered any prejudice from defense
counsel’s decision to failure to nove venue. As Def endant
cannot satisfy either deficiency or prejudice wth respect to
this claim the |Iower court properly denied this claim

(10) Al l eged Failure to Object

Defendant’s final claim of Argunment | alleges that defense
counsel was ineffective for failing to object to “inflammuatory,
irrelevant, and outrageous statenents nmade by the prosecution
during cl osi ng argunents.” Specifically, Defendant asserts

the prosecutor’s coments that Lazaro was destined to die at

Def endant’ s hands from the tinme he was born and that it wll be
Def endant who will be laughing if she is convicted of anything
less than first degree felony nurder were inproper. (D.AR

3361-62, 3362-63). Def endant also conplains that counsel did
not enforce the trial court’s order during trial that prohibited

the prosecutors from referring to the victim as “little baby
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Lazaro,” and that the prosecutor referenced the victim as

“little baby Lazaro” thirty-five times in her closing argunent.

The State submts that this claimis procedurally barred in
that it could have or should have been raised on direct appeal
Robi nson v. State, 707 So. 2d 668 (Fla. 1998). Furt her nore
it is inproper to raise the claim in terns of ineffective
assi stance of counsel in an attenpt to avoid the procedural bar.
Teffeteller v. Dugger, 734 So. 2d 1009 (Fla. 1999); Medina v.
State, 573 So. 2d 293 (Fla. 1990); Kight v. Dugger 574 So. 2d
1066 (Fla. 1990).°8

Mor eover, the comments by the prosecutor were not i nproper
but fair comment upon the evidence, defense counsel’s
guestioning of Gonzal ez, and defense counsel’s closing argunent.

(D.A.R 2950-51, 3335, 3347) As the nedical exam ner testified,

8Def endant relies upon Mrdenti v. State, 711 So. 2d 30, 32
(Fla. 1998), to assert that counsel’s failure to object to the
prosecutor’s inproper conments “is a constitutional error which
warrants an evidentiary hearing.” However, Mordenti involved a
trial court issuing an order summarily denying the defendant’s
nmotion for post-conviction wthout either having held an
evidentiary hearing or a Huff hearing to afford the defendant
the opportunity to even argue why an evidentiary hearing was

war r ant ed. ld. at 31. This Court ruled that such was error and
ordered the lower court to hold a Huff hearing within 30 days.
ld. at 32. In the instant case, the |lower court held both a

Huf f hearing and an evidentiary hearing and properly denied this
cl ai mas procedurally barred.
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Lazaro’s autopsy revealed he suffered the beginning ravages of
meningitis, in addition to various brain injuries, including the
fatal brain shearing, as well as countless |acerations, bone
fractures, hematomas, dehydration and malnutrition, bed sores,
burn scars, decaying abscesses, bacterial infection, and blunt
trauma wounds. (D. A R 3229-69) Lazaro was born to Defendant and
in her custody for mgjority of his short life. The evidence
further established that Defendant |eft Lazaro wth a succession
of caretakers during the first half of his life, who sadly
provided at least mninum care that Defendant w thheld during
t he second half of Lazaro's life when he remained with her, wth
no regard for his actual well-Dbeing. (D.AR 2368, 2374-78,
2339-41, 2350) During the periods in which Lazaro was with such
caretakers, at tinmes wupwards of several weeks or nonths,
Def endant never visited Lazaro. (D.A R 2368, 2374-78) At one
point, Carlos Lima and Susie Hernandez had been caring for
Lazaro for several nonths wthout hearing from Defendant and
only after the threat of a notification to HRS did Defendant
return to pick up Lazaro. (D.A.R 2378) Hence, the evidence
establishes that throughout Lazaro’s |ife, Defendant manifested
a conplete disregard for his well-being and chronicly abused
him such that Lazaro would have succunbed to sone eventual

fatality. Hence, the prosecutor’s comment he was destined to
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die accurately reflected the evidence presented at trial.

Simlarly, the prosecutor’s comment that Defendant would be
the one laughing if she were to be convicted of less than first
degree felony nmurder was fair reply to defense counsel’s closing
ar gunent . Def ense counsel argued that Gonzalez would be
“laughing at all of us” if she testified successfully against
Def endant and then received a light sentence for her testinony
and was out on the street in twenty-two years. (D . A R 3347)

The references to “little baby Lazaro” in closing were not
I nproper because that was how the witnesses had referred to the
victim Trial counsel had objected to the prosecutors framng
their questions to the wtnesses by using the reference of
“little baby Lazaro.” Counsel recogni zed, however, that there
was a difference between how the prosecutors referred to the
victim in their questioning of the wtnesses and how they
characterized the victimin closing argunent. (D.A R 2671) See

Thonmas v. State, 748 So. 2d 970 (Fla. 1999); Breedlove v. State,

413 So. 2d 1 (1982). Even if the coments and references by the
prosecutor were inproper, they were not of such a nature that
counsel’s failure to object to them was reasonably likely to
have caused a different outconme of the proceedings. As such

counsel cannot be deened ineffective.

Defendant also alleges that counsel was ineffective for
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failing to request that the jury be voir dired on an outburst by
an individual naned Carnmen Traya, who stated that “They stil

say justice exists” after the jury had returned a guilty verdict
and was being instructed on the upcom ng penalty phase. (D.A R
3419) This claim is wholly without nerit and was therefore
properly summarily denied by the |ower court. There was no
basis to question the jury concerning M. Traya s statnent.
Assuming that the jury had heard the statenent, it was nothing
nore that a comrent agreeing with the guilty verdict that the
jury had already returned. The statenent made no conmment on
Def endant or what an appropriate sentence shoul d be. Thus, the
statenment could not in any way have influenced the jury as to
what sentence they should reconmend. As such, the |ower court
properly found counsel was not effective for failing to ask the

trial court to voir dire the jury on a non issue.
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ARGUVMENT
1. DEFENDANT'S CLAIMS OF NO ADVERSARI AL
TESTI NG DURI NG THE PENALTY PHASE OF HER
TRI AL ARE MERI TLESS.

Def endant contends that she was deprived of adequate
adversarial testing during the penalty phase of her trial. She
bases her claim on: (1) defense counsel’s alleged failure to
pr esent mtigation evi dence pertai ni ng to Gonzal ez’ s
participation in the nurder; (2) defense counsel’s alleged
i nproper use of nental health experts; (3) defense counsel’s
alleged failure to present Abbott Avenue evidence as mtigation
(4) defense counsel’s alleged failure to introduce Gonzalez’s
pol ygraph results; and (5) defense counsel’s alleged failure to
object to constitutional error. Def endant al so conplains the
trial court erroneously found the nurder was heinous, atrocious,
and cruel (HAC), and only gave little mtigating weight to
Def endant’ s substantially inpaired capacity to appreciate the
crimnality of her conduct or conform her conduct to the

requi renents of the law, and that Defendant was not acting under

duress or the dom nation of Gonzalez.® However, these conplaints

Whether a mitigating or aggravating circunstance has been
established by the wevidence is subject to the conpetent
substanti al evidence standard of appellate review and the weight
given to a mtigating circunstance is within the trial court’s
di scretion and subject to the abuse of discretion standard. See
Canmpbell v. State, 571 So. 2d 415 (Fla. 1990); see also Kearse
v. State, 770 So. 2d 1119 (Fl a. 2000).
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clearly relate to the sufficiency of the trial court’s sentencing
or der, which is not properly raised on post-conviction.
Moreover, Defendant concedes that the trial court’'s order
reflects “statutory and nonstatutory mtigation was considered
and found.”

(1) Alleged Failure to Present Evidence of
Gonzal ez’ s | nvol venent

Def endant next argues that defense counsel was ineffective
during the penalty phase of Defendant’s trial because, just as
Def endant argued with respect to the guilt phase, counsel failed
to present evidence denonstrating Gonzalez's involvenent in the
mur der . Def endant contends that this evidence affected the
penal ty phase I ssues of relative cul pability and the
applicability and/or weight of HAC. However, any issue regarding
the lower court’s finding and weight of HAC and relative
cul pabi lity'® could have or should have been raised on direct
appeal, and therefore is procedurally barred. Francis v. Barton,
581 So. 2d 583 (Fla. 1991). Recasting a procedurally barred
claimin terns of ineffectiveness of counsel does not raise the

bar. Robinson v. State, 707 So. 2d 668, 697-99 (Fla. 1998).

°Def endant, in fact, appealed the trial court’s finding of
that she was nore cul pable than Gonzalez and this Court found
that “the record in this case supports the trial court’s finding
that Cardona was the nore cul pable of the two defendants. Thus,
the disparate treatnent is justified.” Cardona v. State 641 So.
2d 361 (Fla. 1994)
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Moreover, a review of this claim reveals that Defendant
conplains not that defense counsel failed to present evidence of
Gonzalez’s involvenent in the nurder but rather that counsel
allegedly failed to present evidence of CGonzalez's prior
I nconsi st ent statenents and prior arrests for battery.
Specifically, Defendant conplains that counsel failed to present:
t hat Gonzal ez gave prior I nconsi st ent statements to the
Slatterys; that Gonzalez initially gave Dr. Haber a white-washed
version of her participation in Lazaro’ s abuse and nurder; and
that Gonzalez had an incentive to lie and heap the blane on
Defendant in order to avoid the death penalty. However, as
di scussed in Argunent |, defense counsel did in fact exhaustively
i npeach Gonzalez with her prior inconsistent statenents during
Gonzal ez’ s cross-examnation and al so extensively discussed the
fact Gonzalez received the benefit of plea deal for her
testinony. (D.A R 2937, 2991, 2954, 2972, 2985-86, 2976, 2993,
2940-47, 2948-50) As the jury heard prior inconsistent statenents
during the guilt phase, repetition of the inconsistent statenents
during the penalty phase would have been cunulative. Failure to
present cumulative evidence does not constitute ineffective

assi stance of counsel. See Reichnmann v. State, 777 So. 2d 342
(Fla. 2000); Vvalle v. State, 705 So. 2d 1331 (Fla. 1997).

Addi tionally, this inpeachnent evidence is not truly
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mtigating evidence at all but rather a thinly-veiled appeal to
lingering doubt, 1i.e. Defendant nay not actually be quilty
because the State’'s wtness could be Ilying. This Court has
previously held that “residual doubt or |ingering doubt of guilt
is not an appropriate mtigating circunstance.” Sins v. State,
681 So. 2d 1112, 1117 (Fla. 1996); see also Bogle v. State, 655
So. 2d 1103, 1107 (Fla. 1995), cert. denied, 516 U S. 978 (1995).
To the extent that counsel would not have been permtted to
pursue a lingering doubt penalty phase thene wth this
i npeachnment evidence, he cannot be deened deficient for failing
to do so. Teffeteller v. Dugger, 734 So. 2d 1009 (Fla. 1999).

Def endant al so conpl ai ns t hat def ense counsel was
ineffective for failing to present in the penalty phase evi dence
related to the results of Gonzal ez’s pol ygraph tests, the proffer
letter from Gonzalez’s attorney, reports from State Attorney
interviews, and police reports show ng Gonzal ez had been arrested
for prior batteries. This evidence is also not truly mtigating
in nature but only ained at pronoting lingering doubt, which as
previously discussed 1is not proper mtigation evidence.
Mor eover, polygraph results are inadm ssible. See, e.g., State
v. Townsend, 635 So. 2d 949 (Fla. 1994); Henry v. State, 652 So.

2d 1263 (Fla. 4th DCA 1995). The letter was authored by

Gonzalez’s attorney as to what he expected CGonzalez to testify
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based on his discussions with his client and Defendant never
established that Gonzal ez authorized the contents of the letter.

(R 1225-26) In fact, the letter cautioned that it was nerely
“a basic proffer without any of the trimmngs.” (D. AR 1226) As
such, the State submts that the proffer letter would not have
properly been admssible as inpeachnent evi dence agai nst
Gonzal ez. See Brockinton v. State, 600 So. 2d 29, 30 (Fla. 2d
DCA 1992). Additionally, the statenents in the proffer letter
and in the investigators’ reports are essentially the sane as,
and are cunul ative to, the statenents which Gonzal ez gave to the
Slatterys, about which defense counsel cross-exanm ned Gonzal ez.
Therefore, there is no reasonable probability that the outcone of
Def endant’ s proceedi ng woul d have been different. United States

v. Bagley, 473 U.S.667, S.C. 3375 (1985).

Defendant also argues that the jury should have been
presented wth Gonzalez’'s prior arrests for battery before she
met Defendant, but such evidence had no bearing upon Defendant
nor even does it substantiate Defendant’s allegation that she was
abused by Gonzalez. The only ostensible purpose of such evidence
would be to inpeach Gonzalez's testinony that she was the
battered spouse in the relationship and therefore plant a seed of
lingering doubt in the jury’s mnd as to Defendant’s qguilt. To

the extent the arrests would be relevant to establishing a
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battered spouse syndronme theory of mtigation, defense counsel
testified at the evidentiary hearing that he felt such a theory
in the penalty phase was i nappropriate:

And | felt it was really a stretch to try to

convince the jury that Ana would have done

these things to a child as a consequence of

battered wi fe syndrone.
(R 1171) As defense counsel nmade a tactical decision to not
pursue this theory of mtigation and risk alienating the jury or
losing credibility, he cannot be deened deficient. Strickland.

Finally, Defendant alleges that the jury should have been

advised during the penalty phase that the majority of abuse to
Lazaro occurred after CGonzalez entered Defendant’'s life.
However, this evidence was adduced during the guilt phase, and
the jury was keenly aware of the schedule of Lazaro' s dem se
through the testinony of |lay w tnesses and the nedical exam ner.
| ndeed, counsel argued in his guilt phase closing that the worse
part of the abuse to Lazaro was evinced only during the tinme in
whi ch Gonzalez was living wth Lazaro and Defendant. (D. AR
3341, 3354) As the jury heard this evidence and argunent during
the guilt phase, Defendant suffered no prejudice such that there
exi sts a reasonable probability that the outcone of her penalty
phase woul d have been different had counsel sinply repeated this
evi dence and argunent. Strickl and.

(2) Allegedly Inproper Use of Mental Health
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Experts

Def endant argues that she was denied effective assistance of
counsel because counsel presented nental health experts whose
testimony conflicted with one another and failed to call an
avai |l abl e and conpetent expert who would have offered mtigating
evi dence that Defendant was retarded and brain danaged.
Def endant contends that defense counsel erroneously presented the
testinony of psychologists Dr. Dorita Marina and Dr. Alex Azan
when Dr. Marina diagnosed Defendant with schizophrenia and Dr.
Azan did not. However, the record of Defendant’s trial, as well
as Defendant’s evidentiary hearing, denonstrate that defense
counsel t hor oughl y i nvesti gated ment al heal t h mtigating
evidence, retained conpetent nental health professionals who
conducted conprehensive exam nations of Defendant, and nade a
strategic decision to present the nobst persuasive of such
testinmony to the jury.

Defendant’s position that counsel’s election of Drs. Marina
and Azan was deficient due to their conflicting testinmony is
heavily conprom sed by a review of their actual testinony at
trial. Dr. Azan admnistered the Mnnesota Miltiphasic
Personality Inventory (MWI) to Defendant in Spanish. (D.AR
3543) Dr. Azan testified that Defendant suffered from severe

enotional problens, paranoia, suicidal ideation, and depression
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(D.A.R 3556, 3558) Additionally, Dr. Azan testified that her
test results endorsed nental confusion and schizophrenia, and
that the 8 scale of Defendant’s exam i ndicating schizophrenia was
“the highest point scale” of Defendant’s results. (D . A R 3560)
However, Dr. Azan declined to diagnose Defendant as schi zophrenic
because of the manner in which she “related to [him and
conducted herself during the evaluation.” (D.A R 3559) Dr. Azan
further opined that Defendant did not think the way “normal”
peopl e do, had “feelings of inferiority and insecur[ity],” |acked
sel f-confidence and self-esteem and was at high risk of hurting
herself or severe behavior. (D.A.R 3556-57) Additionally, Dr.
Azan advised that the F scale of Defendant’s test results, which
could potentially indicate an invalid test, was el evated but that
within the context of the entire exam nation, he felt the test
results were valid. (D. AR 3554)

Dr. Marina obtained an extensive psychosocial history from
Def endant enconpassing both Defendant’s life in Cuba and in the
United States. (D.A.R 3622, 3629-36) Dr. Marina spent between
seven and ei ght hour s wth Def endant , adm ni stered a
neur opsychol ogi cal questionnaire, the Wechsler Adult Intelligence
Scal e, neuropsychol ogi cal tests, the Bender Mdtor Gestalt Test,
the Thematic Apperception Test, the House-Tree-Person test, and

extensive interviews with Defendant. (D . A R 3623-38) Dr. Marina
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testified that due to the length of tinme already spent wth
Def endant, she did not give Defendant the MWl test, as
Def endant’s reading skills were inferior and reading the entire
test to Defendant would have been too tine consum ng. (D. AR
3628) Dr. Marina specifically testified that her findings were
consistent with those obtained by the MWI perfornmed by Dr. Azan:
“Yes. They are very, very nmuch in line.” (D.A R 3638) As Dr.
Azan previously testified, Dr. Marina opined that Defendant did
not think normally. (D.AAR 3645) Dr. WMarina stated that
Defendant’s feelings nmerged wth her thinking so that her
thinking was distorted and that she “was not able to
conceptualize” or deal with things logically and was susceptible
to faulty judgnent and poor decision-nmaking. (D.A.R 3645)
Furt her, Dr. Marina opined that Def endant suffered from
depression, feelings of insecurity and a “very, very negative”
sel f concept. (D.A.R 3650) Dr. Marina also opined that based
upon her tests and interview with Defendant, she felt Defendant
was schi zophreni c and paranoi d. (D.A.R 3644) Additionally, she
di agnosed Defendant with high suicidal ideation. (DLAR D AR
3652) She further testified that the high F score that Dr. Azan
had noted in his findings correlated with her diagnhosis of
paranoi a and schi zophreni a. (D.AR 3639) Thus, while Dr. Azan

did not diagnose Defendant with schizophrenia as Dr. Marina had,
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both psychol ogists opined Defendant suffered from enotional
probl ens, depression, thinking disorders, poor self-esteem
suicidal ideation, paranoia and had indicia of schizophrenia.
(D.A.R 3650, 3644-45, 3638-39, 3556-57, 3559) Overall, the
majority of their testinony was quite consistent.

Also inportant to note is that both Dr. Marina and Dr. Azan
did not diagnose Defendant with retardation. Despite Defendant’s
|.Q result wthin the retarded range, Dr. Marina unequivocally
testified: “1I do not believe she is retarded even though I
obt ai ned scores that show, that put her in the retarded range, |
don’t think she is retarded.” (D.AR 3638) In fact, Dr. Marina's
opinion is entirely consistent with the great nunmber of other
mental health professional who tested Defendant prior to trial.
(R 1168) The four court-appointed nental health experts, Dr.
Stanford Jacobson, Dr. Gary Schwartz, Dr. Lazaro Garcia, and Dr.
Anastacio Castellio, all opined that Defendant was not retarded
and furthernore that Defendant nalingered in order to falsify
|.Q results. (R 1169, 3597) For instance, Defendant told Dr.
Jacobson that 7 + 6 equaled 51, 2 + 2 equaled 0, and 1 + 1
equaled 3, while Defendant was able to perform nore difficult
t asks. (See State's Exhibit 1-D from the evidentiary hearing

transcript) Dr. Garcia explained Defendant’s msleading 1.Q
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scores within the retarded range during his deposition. Al the
court-appointed experts who observed Defendant uniformly noted
clinical inpressions of Defendant inconsistent with someone who
is retarded and indications that Defendant was deliberately not
putting forward her best effort on the tests. Even Dr. Marina,
Defendant’ s expert, testified that Defendant’s 1.Q test results
were “spuriously low” (D.A R 3667) Dr. Garcia testified at the
evidentiary hearing that Defendant’s cultural deprivation may
have artificially depressed her 1.Q scores. Defendant scored 56
on the EIVWA test performed by Dr. Nathanson on February 21, 1992

then scored 63 and 90 on nuch nore difficult WAIS-R tests
performed on March 2, 1992 and June 30, 1992 respectively. Dr .

Garcia equated the discrepancy in the EIWA and WAIS-R tests to
failing a third grade spelling test and then passing a bar exam
shortly thereafter. (Pgs. 621, 623, 628-30 Deposition of Dr.

Garcia) Thus, as defense counsel M. Kassier testified at the
evidentiary hearing, the defense knew that the State had a | arge
arsenal to rebut Dr. Nathanson’s facile diagnosis of Defendant’s
retardation. Moreover, at the tinme of trial no nmental health

expert who had exam ned Defendant, aside from Dr. Nathanson, was

11 As Defendant noted in her brief, this portion of the
evidentiary hearing was m sl abeled April 18, 2000, and the clerk
thus failed to include it in the record. Defendant indicated he
filed a notion to supplenent the record wwth this transcript.
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willing to testify that Defendant was retarded. (R 1168) As he
explained at the evidentiary hearing, defense counsel nade a
tactical decision to forgo presenting Dr. Nathanson’s testinony,
as such would conflict with Dr. Marina s opinion and be heavily
rebutted by the State’s w tnesses. (R 1170) Defense counsel is
not ineffective for failing to present evidence that s
i nconsistent. Cherry v. State, 781 So. 2d 1040 (Fla. 2000).

Addi tional ly, Def endant ar gues def ense counsel was
ineffective for failing to present the testinony of Dr. Nathanson
instead of the testinony of Drs. Marina and Azan. However, as
previously discussed, Dr. Nathanson's superficial diagnosis of
Defendant’s retardation would have been heavily inpeached by the
testinmony of the State’'s nental health experts who exam ned
Def endant .

Dr. Nat hanson di agnosed Defendant as retarded based on “the
entire context of everything that [he] did with Ana, all of his
conversations and the test results” and noted his report that Ana
could print her own nane but could not read or wite in Spanish
(D. AR 1236) However, he did not specifically relate his finding
to the diagnosis provided by Diagnostic and Statistical Mnual on
Mental Disorders (DSMV), the accepted controlling authority on
the criteria for retardation. O her than testifying that

Defendant was generally inpaired in her adaptive skills,
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functionally illiterate, and “a scapegoat, . . .easily used by
others,” Dr. Nathanson did not enunerate Defendant’s i npairnent
in specific areas of adaptive functioning. Mor eover, Dr.
Nat hanson’s finding that Defendant was functionally illiterate
were rebutted by several letters presented by the State at the
evidentiary hearing in which Defendant successfully comunicated
with her prison doctor through witten correspondence concerning
the dosages of her nedication. (See pg. 636, Dr. Garcia's
deposition) Simlarly, Dr. Nathanson’s opinion that Defendant was
nmerely a scapegoat wused by others is clearly rebutted by
Def endant’ s serial manipul ation of others, including Gonzalez, to
provi de her room board, and drugs. (D.A R 3742-43, 3724, 2788-
89) Additionally, Vanda Martin, the assistant warden at Broward
Correctional Institute, testified that Defendant conpetently
communi cated wth her regarding other inmates in English, which
belied the pretext that Defendant spoke Spanish only. (R 1462-
64) The evi dence adduced that Defendant articul ated her needs and
concerns in English, serially manipulated others into providing
for her, and thrived in the underground world of prostitution,
illustrate she was not inpaired in adaptive functioning, but
merely adhered to a “different set of rules” as Dr. G@rcia
testified. (D.AAR 3723) As Dr. Nathanson’s opinion that

Def endant was retarded would have been refuted by the testinony
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of the other available court-appointed experts and the evidence
of Defendant’s own behavior, Defendant cannot establish she
suffered any prejudice from defense counsel’s failure to present
Dr. Nathanson’s testinony at the penalty phase. Stri ckl and.
Thus, the lower court properly denied this claim

At the evidentiary hearing, defense counsel testified that
his primary goal in the penalty phase was to establish that
Def endant was “suffering from a major nental disturbance or
defect at the tine” of the nurder. (R 1144) Additionally,

defense counsel testified that he felt it inportant for the jury

to understand “who [Defendant] was” in an attenpt to illum nate
how Defendant could have permtted the death of her son. (R
1144) The record denonstrates that Def endant’s al |l eged

retardation stood to be heavily rebutted and woul d have given the
State t he opportunity to I ntroduce Def endant’ s chronic
mal i ngering on her 1.Q tests. Hence, defense counsel’s tactical
decision to opt for a mmjor nental defect thene and enphasize
Def endant’ s depressi on and ot her nental problens over retardation
during the penalty phase was a reasonabl e one.

In addition to the scant support or corroboration of Dr.
Nat hanson’s findings of retardation, Drs. Azan and Marina offered
several material advantages over Dr. Nathanson. Def ense counsel

M. Kassier testified at the evidentiary hearing that several
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factors enabled Dr. Marina to establish a better rapport wth
Def endant than Dr. Nathanson could: Dr. Mirina was a Cuban
female;, Dr. Marina was related to Defendant; and Dr. Marina was
particularly adept at interview ng Cubans who had mgrated to the
United States. (R 1166) Counsel testified that he further based
his strategic choice of experts on the fact that Dr. Mrina had
nore experience testifying in court than Dr. Nathanson, who only
started doing forensic work two years prior to Defendant’s trial.
(R 1166)

Li kewi se, Dr. Azan al so presented advantages over Dr.
Nat hanson. Dr. Azan had several years of experience performng
forensic psychol ogical exam nations of inmates in New York and
Florida. (D.A. R 3540) Dr. Azan was al so Hi spanic and had wor ked
as a doctral student in Mnnesota together with two other doctors
on the translation and adaptation of the MWl for Hi spanic
subj ect s. (D.AAR 3542) Dr. Azan’s semnal contribution to the
Spani sh version of MWI offered a depth of wunderstanding wth
Defendant’s test result, as well as credibility with the jury
with regard to this key psychological tool. Conversely, Dr.
Nat hanson had primarily been involved wth dol phin therapy
prograns for nentally inpaired and physically disabled children
and at the time of trial had only testified in court one prior

occasi on. (R 1205, 1245) Furthernore, despite Defendant’s
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allegation to the contrary, the record clearly shows that Dr.
Azan was able to offer substantial corroboration of Dr. Marina' s
findings.*? (D.A R (D. AR 3650, 3644-45, 3638-39, 3556-57, 3559)
Def ense counsel’s selection of Drs. Mirina and Azan to support
his theme that Defendant suffered from major nental defects and
to offer mtigating evidence of such clearly followed his
strategy for the penalty phase. As such, defense counsel was not
deficient. Strickland.

Addi tional |y, Defendant argues she was prejudi ced by defense
counsel’s failure to elicit various mtigating evidence that Dr.
Nat hanson woul d have provided. Specifically, Defendant argues
the jury should have heard that: she is retarded and brain
damaged; she is a dependent person; she functions as an 8 year-
old; she was subjected to prostitution and taken advantage of;
she was enotionally disturbed at the tine of the crinme; she could
not appreciate the crimnality of her conduct or conform her
conduct to the requirenents of the law, and she was not anti-
soci al . In fact, the jury did hear the vast majority of this

evi dence, though in different form

2Def endant inplies that because Dr. Azan testified prior to
Dr. Marina it contributed to his lack of alleged corroboration
to her testinony. However, this is a fatuous contention. Bot h
State and defense witnesses were called out of turn at trial to
accommodate conflicting schedul es. Nonet hel ess, the jury was
still able to assimlate all the evidence and testinony it heard
regardl ess of the order of such testinony.
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The jury heard exhaustive testinony fromDrs. Marina and Azan
concerning Defendant’s immturity and dependent personality.
(3647, 3556-58) Indeed, Dr. Marina testified that Defendant was
“a very dependent person, a very immature person,” incapable of
maki ng decisions and a |evel of incapacity “comonly found anong
children.”?® (D.AR 3647, 3651) The jury heard extensive
testinony regarding Defendant’s early sexual abuse, that her
teacher and the teacher’s cousin took advantage of Defendant
sexually and raped her while Defendant was in grade school.
(D.A.R 3631) The jury heard evidence that Defendant engaged in
prostitution. (D.A R 3717) Indeed, Defendant informed Dr. Garcia
that she created a regular enterprise for herself that included
having sex with nmen and wonen, for which nmen would pay to watch
(D.A.R 3717) In this manner, Defendant “knew how to manipul ate
the system” was “doing fairly well” wthin that subculture,
earned roughly $600 a week, and “had achieved a position of.

prom nence.” (D.A R 3717)1

BEvi dence of Defendant’s alleged dependent personality
rendering her incapable of leaving a lover, i.e. Gonzalez, was
rebutted by evidence that Defendant had in fact left the father
of her first child, as well as leaving the child of that union
with the father. (D.A R 3665-66)

4Cbvi ously, Defendant’s own report to Dr. Garcia that she
was on top and in control of a thriving underworld business
refutes Defendant’s contention on post-conviction that her
practice of prostitution illustrated a victim zed, passive and
dependent person.
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Simlarly, the jury heard Dr. Marina testify that Defendant
| acked the capacity to appreciate the crimnality of her conduct
and was al so unable to conform her conduct to the requirenents of
the I|aw. (D.AR 3652-23) Dr. Mrina also testified that
Def endant was under the influence of extreme nental or enotiona
di sturbance at the tinme of Lazaro's nurder and abuse. (D.A R
3653) Wiile neither Dr. Azan or Marina testified that Defendant
was not anti-social to rebut Dr. Garcia's diagnosis, Dr. Marina
was asked whether she felt Defendant’s behavior was anti-social
and replied in the negative. (D.A.R 3669) There exists no
reasonabl e probability that direct testinony that Defendant was
not anti-social would have changed the outconme of the proceeding.
After all, the uncontradicted evidence presented through all the
W tnesses at trial established that Defendant never worked or
supported herself other than through prostitution, that she
regularly abused drugs to the detrinent and neglect of her
children, and that she shop-lifted to fund her drug habit. (3717,
3681-83) Such facts enbody the definition of anti-social provided
by Dr. Garcia, and an ill-supported opinion by a hired expert
woul d hardy have swayed a jury otherw se. In short, Defendant
suffered no prejudice under Strickl and.

Finally, Defendant clainms that counsel was ineffective for

failing to refer Defendant to foll ow up neuropsychol ogi cal testing
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based on Dr. Nathanson’s recomendation in his report of February
2, 1992, that Defendant should be exam ned “neuropsychologically.”
In fact, Dr. Marina, a clinical psychol ogist, exam ned Defendant
on February 26, 1992, and included a battery of neuropsychol ogi cal
tests. (D.A.R 3623-28) In her report, Dr. Marina noted: *“Most
likely she suffered from a poor informal education also.
Nevertheless, it can be noted that there are sone indications in
t hese sub-test scores that pin-point to organicity, and they are
particular [sic] the scores on Picture Arrangenent and Digit
Synmbol. Both of these sub-tests are very nuch related to
organicity.” However, Dr. Marina did not diagnose Defendant with
brain damage or recomrend foll owup neurol ogi cal evaluation for
Def endant . Simlarly, none of the other five nental health
experts who exam ned Defendant at the time of her trial, Drs.
Schwartz, Castiello, Garcia, Azan, and Jacobson opi ned Defendant’s
exans indicated the possibility of brain danage or reconmended
foll owup exam nation by a neuropsychol ogi st. Havi ng secured a
nunber of nmental health expert’s examnations of Defendant,
defense counsel’s failure to have Defendant yet further tested
specifically by a neuropsychologist was not unreasonable or
deficient wunder the circunstances. Morever, even if defense
counsel’s failure to retain a neuropsychologist to evaluate

Def endant had been deficient, Defendant cannot establish any
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prejudice. The only mtigating evidence that Defendant presented
at the evidentiary hearing on this issue was the testinony of Drs.
Nat hanson, a psychol ogi st, and Winstein,® a neuropsychol ogi st,
who testified at the evidentiary hearing!® that Defendant was
retarded and brain damaged. As previously discussed, none of the
other nunmerous nental health experts that exam ned Defendant
opi ned Defendant was either retarded or brain damaged. Wile Dr.
Weinstein offered black-letter corroboration of Dr. Nathanson’s
di agnosis of retardation and brain damage, he seened to ignore
factors that were inconsistent with his diagnosis. For instance,
when cross-exam ned about Defendant’s |ack of education skew ng
her 1.Q results downward, Dr.  Weinstein equivocated that
Def endant was not wuneducated despite the fact that his records

clearly indicated Defendant’s schooling ceased in the fourth

Dr. Weinstein flewin fromCalifornia to offer his opinion
where he is board-certified and a graduate from a now defunct
tutorial institute in Los Angeles that offered none of its own
courses but nerely accepted credits from other universities.
(R 1360)

%Def endant alleges in his brief that the lower court
exhibited a “lack of wunderstanding of collateral proceedings”
when he inquired of post-conviction counsel the purpose of Dr.
Nat hanson’ s testinony. However, a review of the evidentiary
hearing clearly establishes that the lower court was nerely
attenpting to maintain an orderly presentation of the evidence
by having post-conviction counsel indicate as to which of the

several issues the testinony related. As it was not always
evident from counsel’s questions which alleged issue the
testinmony related, the lower court periodically inquired. (R

1197, 989, 1022, 1081)
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grade. (R 1415)

Def endant cannot establish either deficiency or prejudice
from counsel’s choice of nental health expert testinmony. As the
| ower court found in its order

“Nurner ous doctors exam ned her prior to trial.
O her doctors using 20/20 hindsight today, who
never exam ned her 8 years ago, have opined
different opinions. Nevertheless, it is clear
to this Court that defense counsel chose the
doctors to testify which were inline wth
their strategy of showing that the defendant
was schi zophrenic and not either anti-social
or nentally retarded.”

(SSR 934) Elledge v. Dugger, 823 F.2d 1439 (11th Gr. 1987),
cert. denied, 485 U S. 1014 (1988). Accordingly, the |ower court

properly denied this claim

(3) Aleged Failure to Present the Abbott
Avenue Evidence at the Penalty Phase

Just as Defendant alleged in claim (8) of Argunent |
pertaining to the guilt phase, she clains that defense counsel was
ineffective in the penalty phase for failing to present the
“Abbott Avenue” evidence. This Court has previously held that
“residual doubt or lingering doubt of guilt is not an appropriate
mtigating circunstance.” Sins v. State, 681 So. 2d 1112, 1117
(Fla. 1996); see also Bogle v. State, 655 So. 2d 1103, 1107 (Fl a.
1995), cert. denied, 516 U S 978 (1995). To the extent that

counsel would not have been permtted to pursue a lingering doubt
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penalty phase theme with this inpeachnent evidence, he cannot be
deened deficient for failing to do so. Teffeteller v. Dugger, 734
So. 2d 1009 (Fla. 1999). Nonet hel ess, Def endant contends she was
prejudi ced because: the jury never heard doria Pi’s confession

Dr. Marina's credibility was sacked when her testinony that
Def endant took Lazaro to a babysitter was not corroborated; and
counsel s penalty phase plan was i nadequate.

Contrary to Defendant’s assertions, M. Ginor testified at
the hearing that the Abbott Avenue defense was taken “seriously”
and he “had it investigated actively.” (R 1046) WM. i nor
further explained that the thorough investigation into GQoria Pi
the fourteen year-old retarded girl who resided at Abbott Avenue,
reveal ed that she had babysat Lazaro only one or two nights. (R
1084) Hence, while evidence pertaining to this “Abbott Avenue”
def ense was considered, it was ultimtely not the focus of defense
counsel’s strategy either at the gquilt or penalty phase for
several reasons: Defendant conferred with counsel regarding her
defense and conveyed that her position was that Gonzalez was
responsible for Lazaro’'s nurder and that doria Pi was not;
Gonzal ez becane a witness for the State who was going to testify
that Lazaro’s death resulted from Defendant’s abuse and negl ect
and not doria Pi; and the worst of Lazaro’s abuse and injuries

began a year and a half into the child s life termnating with his
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death at approximately three years old. (R 1084-85). Thus, as M.
Gainor elucidated: “[the wvarious injuries were dated over
different periods, a year and a half period, which would not be
dealt with or explained through one or two baby-sitting sessions
with Qoria Pi.” (R 1085) Indeed, M. Gainor properly concl uded
that attenpting to pin Lazaro's horrific abuse and nurder on a
ment al | y-chal | enged young girl, who of necessity could not have
inflicted the vast spectrum of injuries to Lazaro over the course
of eighteen nonths, “would have backfired” and “affected [his]
credibilty.” (R 1085) Consequently, for the sanme reasons M.
Gainor decided to forgo presenting the evidence at the guilt
phase, he chose not to present such evidence at the penalty phase.
(R 1053) Additionally, M. Gainor testified he did not want to
risk alienating a jury with presenting the information at first
blush at the penalty phase:“frankly, we figured at this point if
it was not brought up in front of the jury that had decided that
she was guilty, we probably would not get away with that tactic.”
(R 1053) As this was a strategic decision, counsel cannot be
deened ineffective. Haliburton.

Simlarly, M. Kassier testified at the hearing that he also
considered presenting the Abbott Avenue defense, but that for
numerous reasons “the best strategy was going to be to indicate

to the jury that Ms. CGonzalez was, in fact, the person who had
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caused the death of the child.” (R 1108) Although M. Kassier
testified that he did not recall having any discussion with M.
Gai nor about presenting the evidence at the penalty phase, he al so
testified unequivocally that he had considered whether to present
the Abbot Avenue evidence at the penalty phase. (R 1111) M.
Kassier also testified that his primary objective with respect to
the penalty phase was to establish that Defendant “was suffering
from a major nental disturbance or defect at the tine...of the
acts.” (R 1144) Hence, contrary to Defendant’s assertions, Dr.
Marina was effective in fulfilling defense counsel’s objective for
the penalty phase; Dr. Mrina testified that Defendant suffered
froma nunber of nental defects, |acked the capacity to appreciate
the crimnality of her conduct, and was al so unable to conform her
conduct to the requirenents of the law. (D. A R 3652-23)

Def endant argues that counsel’s failure to present the
evidence related to Goria Pi/Abbott Avenue weakened Dr. Marina's
testinmony in that the failure of defense counsel to adduce
evidence that Goria Pi babysat Lazaro left Dr. Marina's testinony
t hat Defendant took Lazaro to a babysitter uncorroborated and by
inference inplied Defendant was a Iliar. However, evidence had
been adduced at trial that Defendant took Lazaro to a babysitter
at various tinmnes. Thus, the jury had no reason to find Dr.

Marina's testinony unbelievable. (D. AR 2361, 2392) Moreover,
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an exam nation of the portion of Dr. Marina's testinony to which
Def endant cites in her brief refers to Defendant’s allegation to
Dr. Marina that Gonzal ez had told Defendant she was taking Lazaro
to a babysitter at 5480 North Bay Road, the |[|ocation where
Lazaro’s body was recovered. (D.AAR 3691-92) Had the Abbott
Avenue evidence been presented, the jury would have heard that
5480 North Bay Road was not, in fact, Goria Pi's address. (S. R
592-93) Thus, the Abbott Avenue evidence would only have further
denonstrated the falsity of Defendant’s story to Dr. Marina.

Addi tional ly, Defendant argues that Defendant was prejudiced
by the omssion of Qoria Pi’s confession, as the confession would
have shown HAC was inapplicable or |essened the weight of HAC
This contention is patently refuted by the record at trial and at
Def endant’ s evidentiary hearing. As M. Ginor explained at the
hearing, doria Pi had, by all accounts, only babysat Lazaro for
one or two days. (R 1085) OCbviously the extrenely limted
exposure Goria Pi had with Defendant would not have affected the
jury’s finding of HAC when the evi dence showed Lazaro had suffered
over the course of eighteen nonths:

Due to repeated injury, the nuscle between the
el bow and shoul der of Lazaro's left arm had
turned to bone, rendering the arm useless.
The child had deep bruises on his left hand
and palm that were consistent with defensive
wounds. Lazaro's right forearmwas fractured,

in a manner also consistent with a defensive
wound. The child's left leg, which was nuch
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thicker than the right, was engorged wth
bl ood. Hs feet and toes also had extensive
deep brui ses. Sone of the child' s toenails
had been crushed. There were other deep bl unt
trauma bruises to the <child s chest and
but t ocks. Lazaro's left eye was bruised and
there was a laceration on his right eye.
There were cigarette burns on the child's
cheek and pressure sores all over his body,
from being forced to lie in bed for extended
peri ods. The inside of the child s |ips was
obliterated by scar tissue and his front teeth
had been knocked out. There were | acerations
to the scalp, the nost recent of which was an
open festering wound that had al | oned
meningitis bacteria to invade the child's
brain through a skull fracture. The bl ow that
caused that fracture also crushed the child's
ol factory nerve. A later blow to the head had
sheared the nerves connecting the spinal cord
to the rear of the child s brain.

Cardona 641 So. 2d at 363. There is no reasonabl e probability
that had Goria Pi's confession been presented during the penalty
phase, the outcone of the proceeding would have been different.
Strickl and.

As the evidence in the trial record and the testinony at
Def endant’s evidentiary hearing firmy establish that defense
counsel thoroughly researched the Abbott Avenue evidence and
consi dered presenting such during the penalty phase but opted for
a different strategy, counsel clearly cannot be deened deficient
for failing to investigate and present evidence related to this
i ssue. Haliburton.

Moreover, even if counsel had overlooked this defense,
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Def endant would not be able to establish any prejudice under the
facts of her case: doria Pi had only babysat Lazaro on one or two
occasions and Lazaro suffered continued and horrific abuse over
the course of eighteen nonths in which he was in the sol e custody
of Defendant. Accordingly, the lower court properly denied this
claim

(4) Aleged Failure to Introduce Gonzalez's
Pol ygraph Results

Def endant contends that her counsel was ineffective for
failing to introduce the results of Gonzalez's polygraph tests.
However, it was clear at the tinme of her trial that such was not
adm ssible in Florida without a stipulation, even in a capita
case. See Delap v. State, 440 So. 2d 1242 (Fla. 1984). There is
presently no case in Florida holding that a defendant may
introduce results of polygraph results in the penalty phase.?’
United States v. Scheffer, 523 U S. 303 (1998); Kokal v. Dugger
718 So. 2d 138, 143 (Fla. 1998); Geen v. State, 688 So. 2d 301

304 n.3 (Fla. 1997); Goover v. Singletary, 656 So. 2d 424 (Fl a.

YRupe v. Wod, 93 F.3d 1434 (9th Cir. 1996) cited by
Def endant is distinguishable because in that case the Washi ngton
Suprenme Court had ruled that although polygraph tests were
inadm ssible in the guilt phase of a capital trial, they were
adm ssible in the penalty phase. There is no such holding in
Florida and Rupe is not binding on this Court. Furthernore, it
shoul d be noted that Rupe was decided four years after the trial
in this case. Thus, counsel cannot be deened deficient for
failing to argue for the admssibility of polygraph evidence at
the tine of Defendant’s trial. Strickland.
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1995); Hildwin v. Dugger, 654 So. 107 (Fla. ), cert denied, 516
U S 965 (1995). Since the results of Gonzal ez’s pol ygraph woul d
not have been adm ssible, they could not have affected the outcone
of Defendant’s guilt or penalty phase. Wod v. Barthol onew, 516
US 1 (1995). As such, the lower court properly denied this
claim

(5) Counsel’s Alleged Failure to Object to
Constitutional Error

Defendant alleges that her counsel was ineffective for
failing to object to comments by the trial court and prosecutor
that allegedly violated Caldwell v. Mssissippi, 472 U S. 320
(1985). However, this claim could or should have been raised on
direct appeal and is therefore procedurally barred. Francis v.
Barton, 581 So. 2d 583 (Fla. 1991). Mor eover, given that the
comments did not incorrectly state the jury’s role in the capita
sentenci ng procedure, counsel cannot be deened ineffective for
failing to raise this nonneritorious issue. Kokal v. Dugger, 718
So. 2d 138, 143 (Fla. 1998); Goover, 656 So. 2d at 425; Hildwn
v. Dugger, 654 So. 107 (Fla. ), cert denied, 469 U S. 1098 (1984);

Breedl ove v. State, 595 So. 2d 8, 11 (Fla. 1992).
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ARGUMENT

L. DEFENDANT’ S PUBLI C RECORDS CLAI M WAS PROPERLY
DENI ED BY THE LOVNER COURT.

Def endant conpl ains that she has been denied public records.
However, the exhaustive record of her public records litigation
denonstrates that the |ower court heard her argunent wth respect
to all public record demands and the various agencies responses
and objections. On January 7, 1998, the lower court held a
hearing in which attorneys on behalf of Florida Departnent of
Corrections, Metro-Dade Police Departnent, Cty of Mam Beach,
Cty of Mam, Florida Departnent of Law Enforcenent, Departnent
of Children and Famlies (DCF), and the Cerk of Court, in which
the majority of issues Defendant raises on post-conviction were
settled (1579-02)

Def endant argues she has been denied public records fromthe
Fl ori da Departnent of Corrections (DCC). At the hearing on her
public records request, the record reflects she sought copious
docunents from Florida Departnment of Corrections that were not
relevant to any issue at trial or any of Defendant’s post-
conviction clains, including DOC organizational charts and
visitation logs of other inmates, as well as the nedical records
of other inmates. (R 1596) While the lower court granted all
medi cal records pertaining to Defendant, it denied requests

pertaining to other inmates that had no bearing on Defendant’s
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case and were burdensonme due to the volum nous nunber of docunents
enconpassed within Defendant’s request. (R 1596, 1591-92, 1594)
“The | anguage of section 119.19 and of rule 3.852 clearly provides
for the production of public records. . . . However, it is
equally clear that this discovery tool is not intended to be a
procedure authorizing a fishing expedition for records unrel ated
to a colorable claimfor post-conviction relief.” Sins v. State,
753 So. 2d 66, 70 (Fla. 2000).

The lower court also heard Defendant’s argunent with respect
to the public records of the City of Mam Beach. Cty of Mam
Beach objected to Defendant’s request for all the records it had
on Defendant on the basis that City of Mam Beach conplied nearly
two years prior to the date of the hearing. (R 1612) Defendant
conplains that she was denied access to records related to
Defendant’s children after they were placed into foster care at
the tinme of Defendant’s arrest. However, she fails to nention
that the lower court granted her request with respect to all
visits from DCF prior to Defendant’s arrest, including all abuse
reports. (R 1635) Cbviously, events that occurred after Lazaro's
murder have no bearing on any of Defendant’s clains and
unnecessarily threaten the privacy of Defendant’s surviving two
chi | dren.

As Defendant correctly notes, the |lower court reviewed over
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1000 pages of docunents in canera and determ ned that they were
not public record. (R 1692-93) However, Defendant fails to assert
how the lower court erred in making such its determnation.
Def endant al | eges she has been denied public records of notes from
State Attorney investigators “secret neetings” wth Gonzalez.
However, Defendant received the reports from the investigators
three interviews with Defendant. (See Defendant’s Argunent |, in
whi ch alleges the reports were a Brady violation) The |ower court
sustained the State’'s objection to the relevance of the
prosecutor’s personnel records, and Defendant has not alleged how
the lower court’s ruling was erroneous. Sims v. State, 753 So.
2d 66 (Fla. 2000).

Def endant al so conpl ai ns she was denied public records in the
possession of the Cty of Mam Beach Police Departnent and the
State Attorney’'s Ofice related to Doris Cuto, Eduardo Otero,
Jose Rosario, Jose Ventrano, M. Calderon, and Mnuael Fleitas.
(R 1569-76) After individually review ng the subject docunents,
the lower court found the docunents from the State Attorney’s
Ofice were barely legible hand-witten notes mnade by the
prosecutors reflecting “notes to thenselves” regarding cases and
t he docunents fromthe Cty of Mam Beach Police Departnent were
irrelevant to Defendant’s case and in sone instances nerely

m sfiled docunents. (R 1574) Again, Defendant has failed to

91



all ege how the lower court’s ruling msapplied the | aw under Fla
R Cim P. 3.852. Sinms v. State, 753 So. 2d 66 (Fla. 2000).

Lastly, Defendant sought the nanmes and addresses of the
jurors from Defendant’s trial, as well as any crimnal information
related to the jurors despite the fact there has never been any
allegation that any of the jurors lied 1in any manner.
Furthernmore, Defendant requested all such information w thout
providing any dates of birth, social security nunbers, addresses
or other identifying information (R 772) Def endant cites
Buenoano v. State, 708 So. 2d 941 (Fla. 1998). However that case
involved a juror who had lied about his crimnal history such that
the information related to that juror’s crimnal history becane
relevant. Id. In the instant case, there is no evidence or even
al l egation that any juror I|ied.

The lower court held extensive hearings with regard to
Defendant’s public records request and ruled on the conpliance of
every agency that Defendant challenged, including exenptions
clainmed by the agencies. Def endant has failed to establish how
the lower court erred in any of its rulings. Accordingly, the

| ower court correctly summarily denied this claim
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ARGUVMENT
| V. DEFENDANT WAS COWPETENT AT THE TIME OF
TRIAL; THUS, THE LOWNER COURT PROPERLY
DENIED TH S CLAI M

Def endant contends the | ower court erred in summarily denying
her clains regardi ng conpetency. In the course of making this
claim Defendant convolutes three separate and distinct clains:
a procedural inconpetency claim an ineffective assistance of
counsel claimregardi ng conpetency; and a substantive inctonpetency
claim Each of these clainms is analytically distinct and w thout
merit.

Wth regard to the procedural inctonpetency claim this claim
is governed by Pate v. Robinson, 383 U S. 375 (1966). However,
the trial court never received Dr. Nathanson’'s report, which
opi ned Defendant was narginally conpetent. Mor eover, the record
reflects that the three court-appointed experts, Drs. Castiello,
Schwartz, and Jacobson, all opined that Defendant was clearly
conpetent to stand trial. (S.R 828-40). Therefore, the trial
court had no basis to have a bona-fide doubt as to Defendant’s
conpetency such that an eval uation was warranted. |d.

Wth regard to Defendant’s claimthat counsel was ineffective
for failing to bring Defendant’s inctonpetence to the trial court’s
attention, this claimis refuted by the record. As previously

di scussed, defense counsel nade a strategic decision to use Drs.
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Mari na and Azan as experts over Dr. Nathanson and both of Drs.
Marina and Azan opined that Defendant was conpetent. (See
evidentiary hearing exhibit A-21) Mreover, even Dr. Nathanson
opi ned Defendant was narginally conpetent. (See evidentiary
heari ng exhibit A-22) Further, as previously stated, the three
court-appointed experts, Drs. Castiello, Schwartz, and Jacobson,
all opined that Defendant was clearly conpetent to stand trial.
(S.R 828-40). Thus, Defendant suffered no prejudice because any
subsequent doctor who would have exam ned her would have npst
likely found her conpetent, as well. See Patton v. State, 25
Fla. L. Weekly S749 (Fla. Sept. 28, 2000).

Lastly, Defendant has not mnmet her burden to establish a
substantive intonpetency claim Dusky v. United States, 362 U. S.
402 (1960). Under a substantive intonpetency claim Defendant is
“entitled to no presunption of inconpetency and nust denonstrate
his or her inconpetency by a preponderance of the evidence.”
James v. Singletary, 957 F.2d 1562, 1572 (1ith GCr. 1992).
Furt her, “neither low intelligence, ment al defi ci ency, nor
bi zarre, volatile, and irrational behavior can be equated wth
mental i nconpetence to stand trial.” Medina v. Singletary, 59 F.3d
1095, 1107 (11th Gr. 1995). Defendant has clearly not net this
st andar d. I ndeed, all the doctors that exam ned Defendant at the

time of trial, including Dr. Nathanson who found her marginally
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conpetent, opined that she was conpetent to stand trial.
Def endant has presented no evidence to support a finding that she
was, in fact, inconpetent.

As Defendant cannot establish that counsel was deficient in
securing conpetent nental health evaluations for her or that she
suffered any prejudice, the |lower court properly denied this

claim Stri ckl and.
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ARGUMENT
V. THE LOVNER COURT PROPERLY DENI ED
DEFENDANT' S CLAIM THAT SHE IS I NSANE TO
BE EXECUTED.
Def endant alleges in this claim that she is insane to be
executed but concedes that this claimis not ripe for review

Addi tional ly, Defendant has set forth no facts which support such

a claim As such, the |lower court properly denied this claim
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ARGUMENT

VI. DEFENDANT 1S NOT | NNOCENT OF THE DEATH
PENALTY.

Def endant clainms she is innocent of the death penalty because
the only aggravating factor relied upon by the trial court, HAC
is vague and overbroad because it did not advise the jury that
there could be no vicarious Iliability for this aggravating
ci rcunst ance. However, as t he i ssue concer ni ng t he

constitutionality of this aggravating circunstance was not raised

in the trial court, it is procedurally barred. Castor v. State,
365 So.2d 701 (Fla. 1978). Furthernore, to the extent it was
rai sed on direct appeal, it is also procedurally barred. Wurnos
v. State, 644 So. 2d 1012, 1020 n.5 (Fla. 1994). It should al so

be noted that the State argued at trial that there was another
aggravating factor that should have been found by the trial court,
i.e., that the homcide was commtted during the course of a
fel ony, Kkidnapping. This Court determned that it did not have
to decide on the State’'s cross-appeal, due to the applicability
of the HAC aggravator. See Cardona v. State, 641 So. 2d 361 (Fl a.
1994). Moreover, as Lazaro was in Defendant’s custody during the
ei ghteen nonths in which he was abused and eventually nurdered

vicarious liability would not be an issue.
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CONCLUSI ON
For the foregoing reasons, the trial court’s order denying
Def endant post conviction relief from his convictions should be
af firnmed.
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