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STATEMENT OF THE CASE AND FACTS

TRIAL

This Court summarized the facts of the crimes on direct appeal as follows:

On February 18, 1994, Pam Edwards, asenior at Eckerd College
in St. Petersburg, Florida, droveto the OcalaNational Forest, where she
met her brother, John Edwards, afreshman at FloridaState University in
Tallahassee, Florida. The two planned on camping in the forest for the
weekend and eventually decided to campin HopkinsPrairie. They were
setting up camp when Loran Cole briefly stopped by their campsite.
Cole soon returned to the campsite, introduced himself as"Kevin," and
helped them set up camp. After John and Pam ate dinner, Cole and
William Paul came to the Edwards campsite. Paul was carrying a
walking stick and wasintroduced to the Edwards as Col€'sbrother. The
four sat around the campfire, and at about 10:45 p.m., they decided to
walk to apond.

The four walked for a while but never found the pond. Instead, Cole
jumped on Pam and knocked her to the ground. Shegot up and tried to
run; however, Cole caught her, hit her on the back of the head,
handcuffed her, and threw her down on the ground. Meanwhile, John
had taken Paul's walking stick and was hitting him with it. Cole then
hel ped Paul subdue John and moved John on the ground next to Pam.
While they lay close to each other on the ground, John apologized to
Pam for having exposed them to the dangers of these two strangers.
Cole told the Edwards that he wanted to take their cars, and he went
through their pockets and took their personal property, including their
jewelry.

Paul took Pam up thetrail, and he was complaining about his hand and
head, which were injured in the altercation with John. Pam could hear
Cale asking John why he hurt Col€'s brother and could hear John grunt
afew times. Colethen cametowhere Pam and Paul weresitting andtold
them that they weregoing towait until John passed out. Colecalled back
to John several times, and John responded by moaning. Eventually, Cole
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told Pam he was going to move John off the trail and tie him up. Pam
then heard something that resembled a gagging sound. When Cole
returned, he said that John must be having troublewith hisdinner, hinting
that John was vomiting. John died that night from a slashed throat and
three blows to the head, which fractured his skull. The injury to the
throat caused aloss of blood externally and internally into John'slungs.

Pam, Paul, and Col ethen started walking back to Col€'scampsite.
On the way, they walked past John, and he was not moving. At the
campsite, Coleforced Pam to sleep naked by threatening her that unless
she cooperated, she and John would be killed. Cole then forced her to
have sexual intercourse with him.

The next morning, Colewent to check on John and told Pam that
John wasfine. Coleleft the campsite to purchase marijuana. When he
returned, thethree smoked marijuana, and Coleagainforced Pamto have
intercoursewith him. After eating dinner, they packed up asmuch of the
camp as would fit into the backpacks carried by Cole and Paul. Cole
then gagged Pam and tied her to two trees. Cole and Paul left in Pam's
car and went to afriend'strailer, wherethey spent thenight. Thetwo left
several items of John Edwards personal property at the trailer.
Thereafter, Cole and Paul returned Pam's car to the Ocala National
Forest and took John's car, a Geo Metro.

By the early morning on Sunday, Pam was able to free herself of
the ropes. She did not move because she was afraid that if Cole and
Paul returned and she was not there, they would hurt John. She stayed
in that spot until daylight and tried to find John. When she was unable
tofind him, sheflagged down amotorist, who took her to call thepolice.
The policereturned with Pam to the scene, and the policelocated John's
body. The body was face down and was covered with pine needles,
sand, debris, and small, freshly cut palm fronds. Both of hishandswere
inanupwardfetal position; therewasashoestring ligaturearound hisleft
wrist and a shoestring partially wrapped around his right wrist.

Police thereafter arrested Paul and Cole in Ocala on Monday,
February 21, 1994. Paul and Cole were indicted on charges of
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first-degree murder, two counts of kidnapping (sic) with aweapon, and
two counts of robbery with a weapon. Cole was also indicted on two
counts of sexual battery. Paul pleaded nolo contendere to the charges
and was sentenced to life in prison without possibility of parole for
twenty-five years on the murder charge and concurrent terms on the
remaining charges. After ajurytrial, Colewasfound guilty onal counts
of theindictment. A penalty-phasehearingwasheld, after whichthejury
unanimously recommended death. Finding four aggravators, [footnote
omitted], no statutory mitigators, and two nonstatutory mitigators,
[footnote omitted] thetrial court followed thejury'srecommendation and
sentenced Cole to death.

Colev. Sate 701 So. 2d 845, 848-850 (Fla. 1997).
On direct appeal, Cole raised fourteen issues. They were:

(1) Whether thetrial court abused itsdiscretion in allowing aportion of
Pam Edwards testimony to beread back tothejury; (2) whether thetrial
court erred in conducting portions of thetrial in the defendant's absence;
(3)whether the jury's sentencing recommendation was tainted by
improper victim-impact testimony; (4) whether the death penalty is
proportionate; (5) whether thetrial court erred in denying Cole€'smotion
for mistrial after awitness referred to Cole's "history"; (6) whether the
trial court erred in denying Cole's motion for change of venue; (7)
whether the trial court erred in overruling Cole's objection to the
introduction of several photographs; (8) whether thetrial court erredin
denying Col€e's motion to suppress; (9) whether thetrial court erred in
admitting astick purported to be the one carried by Paul; (10) whether
thetrial court erredinfailingto adequately instruct thejury; (11) whether
the trial court erred in denying Col€e's pretrial motions not to allow the
Stateto proceed on both premeditated and felony murder; (12) whether
the trial court erred in imposing an order of restitution which included
travel expensesfor aStatewitness; (13) whether Col€e'ssentencesonthe
noncapital offensesareillegal; and (14) whether section 921.141, Florida
Statutes (1993), is constitutional.

Colev. Sate, 701 So. 2d at 850 n.3. All relief was denied. 1d. at 856.



Colefiled hisinstant Rule 3.850 motion in the lower court on September 27,
1999. (R408-457). On February 18, 2000, after aHuff hearing, the Honorable William
Swigert denied most of those claimssummarily. (R 915-937).! Anevidentiary hearing
washeld on May 15, 2000, after which Judge Swigert denied the remainder of Cole's

clams.

1

This order appears in the record twce - at pages 915-937, and,
again, as an appendix to the Final Oder Denying Defendant's
Amended Mdtion to Vacate Judgenents of Conviction and Sentence
i ssued on May 24, 2000, at pages 1202-24.



POINT ONE:

Subclaim 1.

Subclaim 2.

The trial court did not err when it summarily denied Cole's
specified claimsof ineffective assistance of counsel. Colehasnot
carried is burden to show deficient performance or prejudice in

regard to any of the seven subclaims he raises herein.

Trial counsel presented extensive evidence of Cole's history of
drug and alcohol abuse, both past and at the time of the crimes.
Any additional evidence of such would have been merely
cumulative. Counsel is not ineffective for failing to present
cumulativeevidenceevenwhereit providesmoredetail. Colewas
not entitled to an evidentiary hearing on this claim of ineffective

assistance of counsel which was clearly refuted by the record.

Trial counsel presented extensive evidence of Cole's childhood
and upbringing. Hedid not call Cole’ smother to testify on these
issues because Cole directed him not, and he had evidence
sufficient, if believed by the jury, to establish these matters.
Moreover, this evidence was merely cumulative. Cole was not

entitled to an evidentiary hearing on thisclaim of ineffectivetria
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Subclaim 3.

Subclaim 4.

counsel which was refuted by the record.

Cole sclaimthat hisattorney wasineffectivein not correcting the
prosecutor’ s argument to the jury that the co-defendant’s hand
was broken making it unlikely he would use it to kill the victim.
This is procedurally barred as prosecutorial misconduct issues
should be raised on direct appeal. Neither is there merit to the
clam for the comment was | egitimate comment on the evidence
adduced at trial. Moreover, any error was harmless due to the

overwhelming evidence of Col€e' s guilt.

Cole' stria attorney did not render ineffectiveassistancein failing
to ask that the heinous, atrocious, or cruel jury instructioninclude
a limitation that only the actions occurring while the victim is
conscious can be considered in regard to this aggravator. This
clamisprocedurally barred becauseit wasrai sed on direct appeal
andwill not berelitigated under the guise of ineffectiveassistance.
It is also without merit as the record shows that the victim was
conscious and suffered a horrible, painful death. In any event,
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Subclaim 5.

Subclaim 6.

Cole cannot show prejudice as the three remaining aggravators

overwhelm the comparatively minuscule mitigation.

Tria counsel wasnot ineffectiveinfailing to placethelife sentence
given Co-defendant Paul before the jury. Counsel was following
Cole' sdirectivein thisregard, and thus, did not render deficient
performance. Moreover, Paul’s culpability was much less than
Cole's, and so, the life sentence would not mitigate Cole's
actions. Cole can show no prgudice sufficient to meet the
Srickland standard due to the overwhelming evidence of his
greater rolein these horrible crimes, aswell as comparison of the
four strong aggravators to the relatively insignificant mitigation.
Thus, the record conclusively defeats this claim, and it was

properly summarily denied.

Cole has not carried his burden to show that his trial counsel
rendered deficient performanceby not asking for another attorney
toassisthiminCole scase. Cole s3.850 claimisconclusory and
insufficient on which to base any relief. Cole has not adequately
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Subclaim 7.

POINT TWO:

alleged how a second attorney would have benefitted him so
significantly asto have changed the outcome of the proceedings
inhisfavor. Theclaimisalsowithout meritinthat astrial counsel
admitted below, Col€'s case is not complex. Having failed to
sufficiently allegeeither deficient performance or prejudice, much

less both asis required by Srickland, he is entitled to no relief.

Therecord conclusively refutes Cole sclamthat histrial counsel
was ineffective in failing to object to two hearsay statements at
trial. Mr. Jackson’'s statement was not one bolstering Pam
Edwards credibility and was cumulative to other properly
admitted evidence. Officer Jicha s statement was made as she
explained why she wasinvestigating an incident which occurred
out of her jurisdiction. Thejury had ample opportunity to assess
Ms. Edwards' credibility. Any complaint about these statements

should have been made on appeal and is procedurally barred.

Thetria court did not err in denying the claim that trial counsel’s
failureto reguest jury instructions on the mental health statutory

8



mitigatorsrendered himineffective. Coleconceded at trial that no
statutory mitigators applied, and he has presented no authority
holding that in the face of such aconcession, itiserror for atrial
judge not to give instructions on the statutory mitigators. This
issueis procedurally barred becauseit could have been raised on
direct appeal, and couchingit intheguiseof ineffective assistance
of counsel does not avoid that bar. The claim is aso without
merit. Col€e sexpert did not testify that whatever brain damageand
possible mental illness Cole had was of such anature and severity
to prevent himfrom appreciating thecriminality of hisconduct, or
to conform his conduct to the law, or that he was under extreme
emotional and mental distress at the time of the crime. Col€'s
malingeringwiththisexpert affected the expert opinion testimony
availableto him at trial. Thus, there was no evidence to support
such instructions. Moreover, Cole cannot demonstrate prejudice
in regard to this matter as the overwhelming aggravation far

exceeds the relatively weak mitigation.

POINT THREE: Thetria court did not err in denying the claim that trial counsel

9



POINT FOUR:

wasineffectivefor failing to hire aneuropsychologist to examine
Cole and testify at trial. Cole has not demonstrated that a
neuropsychologist was necessary to determine the extent of his
mental illnessand brain damage. Nonetheless, trial counsel hired
one. Counsel had no reason to believe that expert was in any
manner ineffective. Cole has not shown that his counsel’s
performancein regard to thisexpert wasdeficient. Neither hashe
demonstrated prejudice. The four strong aggravators so far
outweigh the mental health mitigation, even wereit classified as

statutory rather than nonstatutory as found by the trial court.

Cole received a competent neuropsychological evaluation. That
the expert reviewed and relied upon tests performed by other
experts does not render hisevaluation deficient. Moreover, Cole
has not demonstrated that a neuropsychol ogist was necessary to
determine the extent of his mental illness and brain damage.
Nonetheless, trial counsdl hired one. Certainly, Cole’ smalingering
contributed to an inability to make this type of diagnosis. In any
event, Cole can demonstrate no pregudice. The four strong
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POINT FIVE:

POINT S X:

aggravatorssofar outweighthe mental health mitigation, evenwere
it classified as statutory rather than nonstatutory as found by the
trial court, that there is no possibility that a life sentence would

have been imposed.

The trial court correctly excluded the testimony of proposed
defense expert Dr. Dees, allowing it to be proffered. Thereisno
requirement that additional testimony must be accepted merely
because it differs from that of the expert trial counsel used. Any
differencewasinthedegree of impairment - afactor which Cole's
malingering madedifficult to determineat thetimeof hiseval uation
by Dr. Berland. Moreover, Cole cannot show prejudice. Given
the unanimous death recommendation and that four strong
aggravators were weighed against little mitigation, had the two
mental state statutory mitigators been found, there would have
been no reasonabl e possibility that the sentence would have been

life.

Thetrial court did not err when it denied Col€’ s specified claims
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Subclaim 1.

Subclaim 2.

of ineffective assistance of counsel after an evidentiary hearing.
Cole has not carried is burden to show deficient performance or

prejudice in regard to any of the five subclaims he raises herein.

Thetrial court correctly denied Col€ sclaimthat hisattorney was
ineffective becausehedid not personally individualy questionfive
gigiblejurorsduring the second round of jury selection. All of the
prospective jurors were thoroughly questioned. That the
prosecutor and the judge asked the questions of the subject five
does not render defense counsel’ s performance deficient in not
also inquiring of them. In the absence of a specific omitted
guestion which pregudiced Cole, his clam is insufficient.
Moreover, he has utterly failed to show pregjudice, and there is

none.

The trial court did not err when it denied Cole's claim that his
attorney was ineffective when he acquiesced to Cole’ s directive
not to use a peremptory challenge to remove a particular juror.
Colewaswell awareof hisattorney’ sobjectionto Juror Cuitts, and
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Subclaim 3.

Subclaim 4.

the reason for it, i.e., the jurors occupation. Counsel’s tactical
decision, comporting with hisclient’ sdirective, wasnot deficient

performance. Neither has Cole demonstrated prejudice.

Trial counsd wasnot ineffectivefor faillingto call the co-defendant
at trial. The matters Cole claims the co-defendant could have
testified towereintroduced at trial through other witnessesand/or
evidence. Counsdl’s tactical determination that based on the
deposition taken of the co-defendant, it wastoo risky to call him
was nhot deficient performance. Moreover, Cole did not want his
attorney to call the co-defendant. Cole has not shown any

prejudice from the tactical decision not to call the co-defendant.

The trial court correctly denied Cole's claim that his attorney
rendered prgjudicially deficient assistancein failing to object toa
phrase used inthe prosecutor’ sopening statement. Counsel made
atactical decision not to object to thisin order to avoid calling
more attention to it. Moreover, at the end of the opening
statement, counsel moved for amistrial, but rejected the curative
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Subclaim 5.

POINT VII:

offered to avoid emphasizing the statement. Cole has
demonstrated neither deficient performance nor preudice.
Further, the issue is procedurally barred as prosecutorial

misconduct issues are properly raised on direct appeal.

Trial counsel’s decision to call a State witness as a Defense
witness was not deficient performance. The rules of evidence
precluded presentation of thetestimony the defensewanted placed
beforethejury on crossexamination of the State’ switness. Tria
counsel madeareasonable, tactical decisionto call thewitnessfor
the defense even though it cost him opening and rebuttal closing

argument. Cole has shown no prejudice.

The tria court did not err in denying Cole's motion to release
semen samples to be tested for a DNA match with the co-
defendant. Thisissueis procedurally barred for failureto raiseit
attrial or onappeal. Theevidence presented at trial clearly shows
that Cole, not the co-defendant, raped Ms. Edwards. Indeed,
Col€e'sconfession to that crime was admitted in evidence at trial.

14



POINT VIII:

POINT | X:

Further, Cole has shown no prejudice in regard to the murder
because even if the co-defendant also raped Ms. Edwards, same
would not mean that she was confused about who killed her
brother at an earlier time. Moreover, theevidenceoverwhelmingly

establishes Col€e' s guilt.

Cole did not carry his burden to prove that the penalty phase or
postconviction courts permitted nonstatutory aggravators to be
presented and considered. Theissueisprocedurally barred asto
the penalty phase becauseit could have been raised on appeal. It
Is procedurally barred as to both the trial and postconviction
courts because the issue was not properly raised in those courts.

Moreover, Cole has shown no prejudice.

The tria court correctly denied Cole' s Brady claim. Prosecutor
King did not state that he did not call the co-defendant at trial
because he thought the co-defendant woul d takethe blamefor the
crimes. The evidence to the contrary was not credible. The
prosecutor never felt that it was possible that the co-defendant dlit
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POINT X:

POINT XI:

Mr. Edwards' throat. This Court should uphold the credibility
determination made by the postconviction court. Thetria evidence
established that Colekilled Mr. Edwardsby dlitting histhroat, and
thereis no crediblereason to believe that the co-defendant would
have testified favorably to Cole. He has not met any of the three

Brady prongs.

The tria court correctly denied Col€'s claim that he should be
permitted to interview hisjurors. Heraisesno specific allegations
of juror misconduct. Thedueprocessclaimisprocedurally barred

because it was not raised on appeal. Itisalsolegaly insufficient.

Cole's clam that Florida Statute 921.141(5) is vague and
overbroad because it does not adequately instruct the jury in the
consideration of aggravatorsand mitigatorswas correctly denied.
Jury instruction issues are barred on postconviction motion
because they should have been raised on direct appeal. Counsel
isnot ineffective for failing to object to the standard instructions.
Neither is Col€ sautomatic aggravator claim properly beforethis
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Court in a postconviction proceeding; it is also without merit.
Likewise, Col€'s burden-shifting and weighing complaints are

procedurally barred and meritless.

POINT XII: Cole has demonstrated no harmful error, and so, there isno
cumulative error. Even if some errors occurred, they do not
cumulatively entitle Cole to relief. To the extent that the aleged
errorscould have beenraised onappeal, thisclaimisprocedurally

barred.

Coleis entitled to no relief.

POINT |

THE TRIAL COURT DID NOT ERR IN SUMMARILY
DENYING COLE’S SPECIFIED CLAIMS OF INEFFECTIVE
ASSISTANCE OF PENALTY PHASE COUNSEL.

Thestandard of review of Rule3.850 summary denial iscompetent, substantial
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evidence. Diazv. Dugger, 719 So. 2d 865, 868 (Fla. 1998). The subject subclaims
weredenied without holding an evidentiary hearing. Thus, the competent, substantial
evidence standard applies.

To show ineffective assistance of trial counsel, the defendant must show that
his counsel’ s performance, including both acts and omissions, fell outside the wide
range of reasonable professional assistance. See Robinson v. State, 707 So. 2d 688,
695 (Fla. 1998); Kennedy v. Sate, 547 So. 2d 912 (Fla. 1989). Thereis a strong
presumption that counsel rendered effective assistance, and the defendant carriesthe
burdento proveotherwise. Id. Thedistorting effectsof hindsight must beeliminated,
and the action, or inaction, must be evaluated from counsel’ s perspective at thetime.
Id. See Strickland v. Washington, 466 U.S. 668, 690 (1984). Evenif the defendant
shows deficient performance, he must also prove that the deficiency so adversely
prejudiced him that there is a reasonable probability that except for the deficient
performance, the result would have been different. 1d.; Gorhamv. Sate, 521 So. 2d
1067, 1069 (Fla. 1988)(citing Strickland, 466 U.S. at 687).

Reasonable strategic decisions of trial counsel will not be second-guessed.
Haliburton v. Sngletary, 691 So. 2d 466 (Fla. 1997). “’ Strategic decisions do not
constituteineffective assistanceif alternative courses of action have been considered

and rgjected.”” Rutherford v. Sate, 727 So. 2d 216 (Fla. 1998), quoting, Sate v.
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Bolender, 503 So. 2d 1247, 1250 (Fla. 1987), cert. denied, 484 U.S. 873(1987). “To
holdthat counsel wasnot ineffective],] weneed not find that he madethebest possible
choice, but that he made areasonable one.” Byrd v. Armontrout, 880 F.2d 1, 6 (8th
Cir. 1989). Tria counsel “cannot be faulted simply because he did not succeed.”
Alford v. Wainwrighht, 725 F.2d 1282, 1289 (11th Cir.), modified, 731 F.2d 1486,
cert. denied, 469 U.S. 956 (1984). A defendant is“not entitledto perfect or error-free
counsel, only to reasonably effective counsel.” Waterhousev. Sate, 522 So. 2d 341,
343 (Fla. 1988), cert. denied, 488 U.S. 846 (1988).

Inreviewing claimsof ineffective assistance of counsel, this Court “defer[s] to
the trial court in respect to findings of fact . . ..” Cherry v. Sate, 25 Fla. L. Weekly
S719, S721 (Fla. Sept. 28, 2000). Review of “whether counsel was ineffective and
whether the defendant was prejudiced by any ineffective assistance of counsel are
guestions of mixed law and fact." Id. Thisstandard of review isapplicableto Cole's
ineffective assistance of counsel issues. Seeid.

1. COLE’'SCLAIM THAT TRIAL COUNSEL FAILEDTO
PRESENT EVIDENCE OF COLE'SHISTORY OF DRUG
AND ALCOHOL ABUSE WAS CORRECTLY DENIED
WITHOUT AN EVIDENTIARY HEARING.

Cole complainsthat thetrial judge should have held an evidentiary hearing on

his 3.850 claim that histrial attorney, Don Gleason, failed to investigate and present
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evidence of Col€'s history of drug and alcohol abuse. (IB 13). He proceeds to
recount that Cole’s mother, Ann, first caught him drinking alcohol at age 10, that a
friend of Cole’'s saw him “use drugs on over one hundred occasions,” including
“drugs such as speed balls,” and that this friend knew of “Cole’s mental instability,
and theway drugs affect hisbehavior.” (1B 13). Heaso complainsthat Mr. Gleason
did not present documents referencing “drug and alcohol abuse” in “his Ohio and
Floridaprisonrecords.” (1B 14). Heclaims*“thisinformation wasavailableif counsel
investigated,” (IB 14), but fails to give any record citation or alege that any such
document was attached to his motion.

Asthetrial judge, the Honorable William T. Swigert, explained in hisdetailed
order denying an evidentiary hearing onthisclaim, Mr. Gleason presented “ extensive
evidence” of Col€e's history of drug and alcohol abuse, past abuse, “as well as
evidence of alcohol and drug use at the time of thecrime.. . ..” (R 922, 923). That
evidenceincluded the testimony of Cole’ ssister that Cole had adrug problem dating
back to age 12, and testimony from his foster mother that Cole had alcohol and drug
problems when he lived with her and that Cole had a long-term problem which
continued after heleft her home. (R 923). Moreover, at trial, Allen Detwiler testified
that he took Coleto a store shortly before the subject crimes, and Cole bought a case

of beer. Victim Pam Edwardstestified that Coletold her that hehad alot to drink and

20



added that his campsite was strewn with empty beer cans. Ms. Edwardsalso related
that she saw Cole smoke marijuana during her captivity by him, and Danielle
Zimmerman testified that she saw Colesmoking thedrug after themurder. (R923). In
addition, Defense Expert, Dr. Berland, testified to Cole’ smental ilInessand theeffects
of drugs and alcohol on someone with Col€'s problems. (R 923). Thus, as Judge
Swigert held, “[a]ny additional evidence of drug and alcohol use would have been
cumulative.” (R 923). See Jenningsv. Sate, 583 So. 2d 316, 320-21 (Fla. 1991).

Itisnot negligent tofail to call everyonewho may haveinformation about

an event. Once counsel puts on evidence sufficient, if believed by the

jury, to establish his point, he need not call every witness whose

testimony might bolster hisposition. ... Theappropriatelegal standard

IS not error-free representation, but ‘reasonableness in al the

circumstances, applying a heavy measure of deference to counsel’s

judgments.’ . ..
583 So. 2d at 321. At Jennings penalty phase, evidence from one witness indicated
that Jennings “ staggered” and said “something like, oh, | am so drunk,” and another
claimed to have seen Jennings consume “about agallon and a half of beer” withina
few hours of the crime. Id. Finding this evidence sufficient to establish the
intoxication point if believed by the jury, this Court agreed that trial counsel’s
performance was not deficient for failure to present the additional evidence of

intoxication about which Jennings complained in his postconviction motion. Id.

The alleged additional evidence of alcohol and drug use and abuse in Col€e’s
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case does not add anything of substance to the evidence presented in mitigation at
trial. The most that can be said for it isthat it may provide abit more detail. Thus,
it is merely cumulative and does not establish ineffective assistance of counsal.
Jennings. See Clisby v. Sate, 26 F.3d 1054 (11th Cir. 1994).

Moreover, itisclear that Colewasnot entitled to an evidentiary hearing onthis
claim.? In Hill v. Dugger, 556 So. 2d 1385, 1387-88 (Fla. 1990), the defendant
claimed his counsel was ineffective because he failed to present “ critical mitigating
evidence” of intoxication and mental condition. Hill had affidavits from additional
family members and friends who would have given more details of “his family
background and drug use.” Id. Healso sought to buttresstheintoxication claimswith
reportsfromtwo mental health professiona sstating that Hill’ sconduct “wastheresult
of cocaineingestion, hisbelow averageintelligence, and Jackson’ s domination.” 1d.
Hill even submitted an affidavit fromthe mental health professional whotestified at trial

to the effect that given the additional information, he would “now testify that Hill

2

Further, at penalty phase Col e *“unequivocally” said that he did
not want his nother, who is now alleged to have been one from
whom such evidence should have been obtained, to testify. (R
926). A defendant has the right to refuse to call potential
mtigation wtnesses. Cole has not carried his burden to allege
facts that, if proven, would show that no reasonable trial
counsel would have conplied with his client’s firmy expressed
instruction not to call his nother at the proceeding. Thus, he
is entitled to no relief. See Strickl and.
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suffered from extreme mental disturbance at the time of the offense and that his poor
mental ability impaired hisjudgment sufficiently toimpair hiscapacity to appreciatethe
criminality of hisconduct and to conform hisconduct to therequirementsof law.” Id.
Finally, trial counsal submitted an affidavit admitting his ineffectiveness. 1d.

This Court upheld thetrial court’ sconclusion that counsel’ s performancewas
not deficient. 1d. Indeed, the issue did not warrant an evidentiary hearing! 1d. The
additional details relating to substance abuse supplied in Col€'s pleading pale in
comparison to the details - supported by affidavits and professional reports - found
legally insufficient torequirean evidentiary hearinginHill. AsinHill, theevidenceat
issue, even if proved, “is nothing more than cumulative to the evidence aready
presented to the jury.” 1d. at 1389. Cole is entitled to no relief both because the
alleged additional evidenceismerely cumulativeandtheallegationsallegingfailureto
find and/or present the additional evidence support neither adetermination of deficient
performance nor prejudicial impact, much less both as required by Strickland. See

Hill, 556 So. 2d at 1389.

2. COLE’SCLAIM THAT TRIAL COUNSEL FAILEDTO
PRESENT EVIDENCE OF COLE’SCHILDHOOD ABUSE
AND POOR UPBRINGING WAS CORRECTLY DENIED
WITHOUT AN EVIDENTIARY HEARING.
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Colecomplainsthat trial counsel did not present hismother, Ann Cole, and his
“closest sister,” Charlie McCue, to testify of “emotional abuse” Cole claimsto have
suffered as a child. (IB 16-17). He claims that his attorney presented evidence
showing that “ Cole grew up under ‘fairly normal’ circumstances.”” (1B 17). Hesays
his attorney should have investigated and presented evidence of “how her [Ann
Col€' s] bizarre behavior affected Mr. Cole.” (1B 17).

Cole admits that at trial, his attorney presented substantial evidence of Ann
Cole sbad habits, crazy actions, and the“fact that thosewho knew Ann Colebelieved
she had mental problems,” but complains that he failed to investigate how her
“deranged behavior” affected Cole. (IB 17). He also claimsthat had counsel “made
agenuineeffort” to contact Ms. McCue, “hewould havelearned that . . . Col€ suncle
... litMr. Cole shandsonfireas punishment.” (1B 18). He a so complainsthat other
unidentified family members, former friends, and former neighborscould have offered
information about “Col€' s past drug use, family history of mental illness, and head
injuries.” (1B 18).

Cole addsthat onefriend said that Cole said that he had suffered physical and
sexual abuseat an early age. (1B 18). Obviously, since Coletold thisfriend about such
abuse, he could have told his own attorney about it, and any failure to fully and
completely discloseall information relevant to thisclaim undercutsany claimthat his
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attorney’s performance was deficient for failing to uncover this information.
Moreover, in the 3.850 motion, the only statement regarding alleged sexual abuseis
that Cole said hewas abused. Thisisno different than the claim presented at trial and
rejected at that timeand providesno basisfor relief in thispostconviction proceeding.

As the postconviction court wrote in his order, “extensive evidence of
defendant’ schildhood abuse and poor upbringing” were presented during the penalty
phase of Cole' strial. (R 924). Cole' s sisters and father testified, and Cole himself
specifically and adamantly stated that he did not want hismother totestify. (R 925-26).
Thetestimony covered physical abuse, transient and unstablelifestyle, and substance
abuse by both Cole and his parents. (R 925-26).

“Itisnot negligent to fail to call everyone who may have information about an
event. Once counsel puts on evidence sufficient, if believed by thejury, to establish
his point, he need not call every witnesswhose testimony might bolster hisposition.”
Jenningsv. Sate, 583 So. 2d 316, 320-21 (Fla. 1991). Finding the evidence presented
sufficient to establish the defense’ spoint if believed by thejury, this Court refused to
declare trial counsel’s performance deficient for failure to present the additional
evidence on theissue. |d.

The alleged additional evidence of abuse and lifestyle in Cole’s case adds

nothing of significanceto the evidence presented in mitigation at trial. Thebest view
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of it for the defenseisthat it may provide abit more detail inthoseareas. Thus, itis
merely cumulative and does not establish ineffective assistance of counsel. Jennings.
See Clisby v. Sate, 26 F.3d 1054 (11th Cir. 1994). Coleisentitledto norelief asthe
factshe hasalleged, evenif true, do not establish deficient performance or prejudice

in this case.

3. COLE'S CLAIM THAT TRIAL COUNSEL
PERFORMED DEFICIENTLY BY FAILING TO OBJECT
TO THE PROSECUTOR'S COMMENTS DURING
CLOSING ARGUMENT WAS CORRECTLY DENIED
WITHOUT AN EVIDENTIARY HEARING.

Cole complainsthat histrial counsel did not object to the prosecutor’ s closing
argument submitting that the Co-Defendant did not stab the victim because hishand
was broken. (IB 21-22). He saysthe Co-Defendant’ s hand injury was not as severe
as the prosecutor suggested. (IB 22). Cole claims that this argument was not only
misleading, but was based on facts “not in evidence” and “not true.” (IB 22).
According to Cole, his attorney should have refuted this claim in his own closing
argument and should have pointed out that the Co-Defendant could have stabbed the
victim with his other, dominant hand. (IB 23).

The postconviction court wrote:

.. . Paul’ s hand was not broken. However, it is also clear that Paul’s
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hand was badly injured . . . [and] Pam Edwards testified that Paul was
moaning and said he thought hishand wasbroken. . . . Sheaso testified
that Defendant had her roll ajoint for Paul because hishand was cut and
swollen. ... John Tomson (sic) testified that . . . Paul wasin pain and
that his hand was swollen and ‘quitelarge.’” . . . Mary Gamble testified
that . . . hishand was ‘very swollen up’ and ‘ he could barely moveit.’
... The evidence demonstrates that even though Paul’ s hand was not
broken, it wasinjured to the point that he may have had difficulty using
it. Therefore, even though the prosecutor’ s statement that Paul’ s hand
was broken was technically incorrect, it was not preudicia to the
outcome. . . . Clams of ineffective assistance of counsel are
insufficient[ly] pleaded when they fail to allege facts to demonstrate
deficient performance and prejudice.

(R 1214-15). Coleargueswiththisfinding of the postconviction court, claiming that
“the evidence shows prejudice” because the prosecutor “misrepresented the facts.”
(IB 23-24).

The prosecutorial statement at issueis: “Now this guy with a broken hand is
going to get this knife out of his pocket, get it open, go back, cut John Edwards
throat, and then get it back in his pocket, with abroken hand?’ (R 1214). Thisissue
Is procedurally barred because it could have been raised on direct appeal. Brown v.
Sate, 755 So. 2d 616, 621 n.7 (Fla. 2000). See Garcia v. Sate, 644 So. 2d 59,
62-63 (Fla. 1994)[issueraised on direct appeal even in absence of contemporaneous
objection in trial court]. Couching a direct appeal issue in terms of ineffective
assistance is an improper attempt to “have a second appeal on the merits,” and is

“properly summarily denied.” Freeman v. Sate, 761 So. 2d 1055, 1067 (Fla. 2000).
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Moreover, evenif not barred, theclaimmeritsnorelief. InMonlynv. Sate, 705
So. 2d 1, 4 (Fla. 1997), the defendant objected to a closing argument statement that
the defendant would have done the victim “’abig favor if he had shot him. It would
certainly have been alesspainful death.’” ThisCourt noted evidencethat “therewere
shotguns available” and held the argument to be a proper comment on the evidence

relating to “Monlyn’ s choice of method in committing the murder.” 705 So. 2d at 5.

The State submitsthat the Cole prosecutor’ sstatement during closing argument
wasafair comment ontheevidenceadmitted at trial. Pam Edwardstestified that Paul
repeatedly complained that his hand was broken, and Cole had her do thingsfor Paul
- such asroll ajoint for him - because of Paul’ s inability to use his hand due to the
injury. Thus, the prosecutor’ s statement that Paul’ s hand was broken was based on
Paul’ sown statementsto Ms. Edwards made at the time of the crimes. (See R 1582).
Moreover, thethrust of the prosecutor’ sargument was not that the hand was actually
broken, and thus, it was physically impossible for Paul to use it, but was that Paul
believed that it was broken, wastreating it asif it was, and therefore, would not even
attempt the things that he would have had to have done with that hand in order to slit
thethroat of John Edwards. There was no prosecutorial misconduct, and therefore,

NO error.
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Assuming arguendo that the comment was improper, there was no prejudice
because the comment clearly did not affect the outcome of the proceeding. The
evidencethat Cole, not Paul, dlit John’ sthroat isoverwhelming. SeeColev. Sate, 701
So. 2d 845, 848-49 (Fla. 1997). Thus, any error was harmless beyond a reasonable

doubt. Coleisentitled to no relief.

4. COLE’'S CLAIM THAT TRIAL COUNSEL
PERFORMED DEFICIENTLY BY FAILING TO
REQUEST A LIMITING CONSTRUCTION OF THE
INSTRUCTIONONHEINOUS,ATROCIOUS, OR CRUEL
WAS CORRECTLY DENIED WITHOUT AN
EVIDENTIARY HEARING.

Colecomplainsthat histrial counsel wasineffectivebecausehefailedto request
that the heinous, atrocious, or cruel jury instruction include alimitation that “ actions
taken after the victim is unconscious cannot be considered when considering this
aggravating circumstance.” (1B 25). He claims“[t]here was absolutely no evidence
that John Edwards was conscious during and after thetime Mr. Cole was along with
him.” (1B 26). Thisissueisprocedurally barred becauseit wasraised and rejected on
direct appeal. See Colev. Sate, 701 So. 2d 845, 852 (Fla. 1997).

In Cole, thisCourt stated theissue as: “Coleclaimsthat thetrial court erred in
instructing and finding the aggravating circumstance. . . heinous, atrocious, or cruel.”

Id. at 851. This Court proceeded to quote at great |ength the factual findings of the
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trial court relevant to thisissue. 1d. at 851-52. The facts found included that “John
was consciousfor several minuteswhile he gasped [for] air from asevered windpipe
dow]ly] fillingwith blood.” I1d. at 852. ThisCourt affirmed “thetrial court’sfinding
that this aggravator was established beyond a reasonable doubt in this murder.” 1d.
Thus, not only was the issue raised and decided adversely to Cole on direct appeal,
it was, and is, utterly without merit as the record facts are that the victim was

conscious and suffered a horrible, painful death.® See Cole, 701 So. 2d at 851-52.

In Freemanv. Sate, 761 So. 2d 1055, 1067 (Fla. 2000), the defendant raised
claims of improper prosecutorial remarksin closing argument. This court held the
clam procedurally barred because it “was raised on direct appeal and cannot be
relitigated under the guise of ineffective assistance of counsal.” Id. at 1067. Cole's
claim that although “[t]his Court upheld thetrial court’ sfinding of this aggravator,”
it “did not address counsel’ sfailure to request the unconscious limiting construction
asineffective assistance of counsel” is nothing more than an attempt to relitigate the
HAC issue under the guise of ineffective assistance of counsel. Coleisentitledtono

relief. See Medina v. Sate, 573 So. 2d 293, 295 (Fla. 1990) (citing, Blanco v.

3

Cole’s reaction to the victims “slow, choking death” was “a
j oke.” Id.
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Wainwright, 507 So. 2d 1377 (Fla. 1987)).

Finally, Cole can not show prejudice as the three remaining aggravators are
more than sufficient to outweigh the comparatively minuscule mitigation.

5. COLE'S CLAIM THAT TRIAL COUNSEL PERFORMED
DEFICIENTLY BY ALLOWING HIM TOMAKE THE DECISION
NOT TO OFFER THE CO-DEFENDANT’SLIFE SENTENCE TO
THE JURY AS MITIGATION WAS CORRECTLY DENIED
WITHOUT AN EVIDENTIARY HEARING.

Colecomplainsthat histrial counsel wasineffective becausehelet Cole“make
the legal decision not to present the co-defendant’s life sentence to the jury as
mitigation.” (IB 28). Thisissueisprocedurally barred becauseit could, and should,
have been raised on direct appeal. See McDonald v. Sate, 743 So. 2d 501, 506 (Fla.
1999). It is also barred because the issue of the proportionality of Cole's death
sentence was raised on direct appeal, Cole v. Sate, 701 So. 2d at 853; the fact that
henow basesitinadifferent ground doesnot entitle himtorelief from the procedural
bar. See Medina, 573 So. 2d at 295.

Moreover, itiswithout merit. InMcDonaldv. Sate, thedefendant claimed that
thejury should have beentold that McDonald' sco-defendant received alife sentence.

743 So. 2d at 506. ThisCourt flatly rejected that claim and denied relief. 1d. Neither

is Cole entitled to any relief on this claim.
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Finally, the State submitsthat any error in not placing thelesser sentencebefore
the jury is harmless because the Co-defendant Paul was a much less cul pable actor
than was Cole. Not only did Cole conceive of the plan, direct it, performinit asthe
dominant actor, and actually dlit the throat of the victim he had rendered helpless, he
was aso the only one who raped (twice) the female victim. Additionally, Pam
Edwardstestified that Paul wasinstrumental in convincing Colenot tokill Pam. The
far lesser degree of culpability of Paul would render any error in not presenting his
lesser sentence to the jury harmless beyond a reasonable doubt. Moreover the
overwhel ming evidence of Cole'sroleinthesehorriblecrimes, aswell ascomparison
of the four strong aggravators to the relatively minuscule mitigation, preclude any
showing of prejudice sufficient to merit relief on this claim.

6. COLE'S CLAIM THAT TRIAL COUNSEL
PERFORMED DEFICIENTLY IN FAILING TO
REQUEST THE ASSISTANCE OF CO-COUNSEL WAS
CORRECTLY DENIED WITHOUT AN EVIDENTIARY
HEARING.

Colecomplainsthat histrial attorney should have asked the court to appoint an
attorney to assist him. (IB 31). He claimsthat co-counsel would have given Attorney
Gleason more time to do legal research and investigation. (1B 31-32).

In Armstrong v. Sate, 642 So. 2d 730, 737 (Fla. 1994), the defendant claimed
that the trial judge should have granted his attorney’ s request for appointment of
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co-counsel “because of the complicated nature of thiscase.” Armstrong involved a
robbery, murder, and attempted murder of asecond victim. Id. at 730. Armstrong felt
additional counsel wasneeded to ensure proper investigation and preparation for both
phases of the case. |d. This Court held that “[a] ppointment of multiplecounsel . . . is
amatter within the discretion of thetrial judge and isbased on. . . the complexity of
agiven case and the attorney’ s effectivenesstherein.” 1d. Thetrial judge’ sdenia of
the defense request was upheld by this Court. 1d.

Relyingon ArmstronginFerrell v. Sate, 653 So. 2d 367 (Fla. 1995), thisCourt
affirmed the trial court’s denia of a request for co-counsel. Noting that Ferrell’s
counsel admitted that the casewas* not complicated,” this Court specifically rejected
“Ferrell’s invitation to adopt a rule that would require the appointment of two
attorneysin al capital cases.” Id. at 370.

In the instant case, Col€'s collateral counsel framed a barebones, conclusory
clam which “fail[ed] to allege facts to demonstrate deficient performance and
prejudice.” (R1215). Clearly, toavoid asummary denial, the Rule 3.850 motion must
“allege ‘abrief statement of facts (and other conditions) relied on in support of the
motion.’”” Asayv. Sate, 769 So. 2d 974, 989 (Fla. 2000). At aminimum, Cole was
required to state whether the case was complex, and if so, how counsel’s

effectiveness was hampered by that complexity in order to state alegally sufficient
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claim. A bareallegation that asecond attorney would have meant moretime and that
the guilt phase and penalty phase segments could have been divided between the
attorneysiswoefully insufficient to meet theAsay standard. Seegenerally Robertsv.
Sate, 568 So. 2d 1255, 1260 (Fla. 1990) [merereferenceto 3.850 motion arguments
not sufficient].

Moreover, as in Asay, there was no error in not considering this matter in
“determining the cumulative impact of counsel’s ineffective assistance,” (1B 32),
because there are no individual, harmful errorsto cumulate. 769 So. 2d at 989. See
Rosev. State, 774 So. 2d 629, 635 (Fla. 2000). However evenif someerror occurred,
it does not rise to the level necessary to merit relief. Finally, Cole’s case is
comparable to Armstrong in degree of complexity, involving arobbery, murder, and
kidnaping and rapeof asecond victim. Thus, evenif Attorney Gleason had requested
asecond attorney, it is doubtful that one would have been appointed. Certainly, the
trial judge would not have erred in exercising his discretion and denying any such
request. Thus, Attorney Gleason did not render deficient performance in failing to
request another attorney be appointed to assist him.

Moreover, Cole has not alleged facts indicating that, or how, additional legal
research regarding the statutory mitigators or additional background investigation

would haveresultedinalife sentence. Attorney Gleason reasonably stipul ated that the
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statutory mental health mitigator instructions not be given because there was no
evidence establishing them. See Point |, infra, at 40. Further, the additional
background information which Coleclaimed should have been presented at the penalty
phase was merely cumulative to that presented. See Point I, Subclaim 2, infra, at 24.
Thus, Cole has not shown, and can not show that he was prejudiced by any failureto

request a second attorney. Heis entitled to no relief.

7. COLE’'S CLAIM THAT COUNSEL PERFORMED
DEFICIENTLY DURING THE GUILT PHASE BY
FAILING TO OBJECT TO HEARSAY STATEMENTS
WAS CORRECTLY DENIED WITHOUT AN
EVIDENTIARY HEARING.

Cole complains that his trial attorney failed to object to “improper hearsay
statements.” (IB 32). They are:

A.  Mr.Jackson: “[S]he[Pam Edwards] said she had beentied up and
raped;” (R 1206); and,

B. OfficerJicha “| feltlikeshewastelling thetruth, because everything
just added up, right downtheline.” (R 1206). The postconviction judge denied both
claims, holdingthat Cole“fail[ed] to allege how hewasprejudiced by counsel’ sfailure
to object” to Mr. Jackson’s statement, and his alegation of prejudice in regard to
Officer Jicha stestimony “is entirely speculative. . ..” (R 1206).
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In Kormondy v. State, 703 So. 2d 454, 458 (Fla. 1997), the defendant
complained of improper bolstering of testimony where a “Deputy was allowed to
introduceacritical pieceof factual evidenceto thejury eventhough Longwasunable
to remember that fact...” Long had told deputy Cotton of Kormondy’s confession
to the subject murder. 1d. However, at trial, Long “could not remember the exact
details that he conveyed to the detectives.” Id. Deputy Cotton proceeded to testify
that Long said that Kormondy said that he used the victim’ sown gunto kill him. Id.

This Court agreed that Deputy Cotton’ s testimony was hearsay for which no
exception existed. 1d. However, this Court concluded that the admission of the
evidencewas harml essbecause other testimony al so established that thevictim’ sgun
killed him, and the testimony did little to identify the triggerman. Id. at 458-59.
Importantly, the declarant, Long, testified at trial and “was subjected to extensive
cross-examination;” thus, “[t]he jury was given ample opportunity to assess Long’s
credibility.” Id. This Court concluded that “in light of the totality of the evidence
presented, Cotton’s testimony cannot reasonably be said to have bolstered Long's
credibility.” Id.

In theinstant case, Mr. Jackson'’ s statement summarily repeating what victim
Pam Edwards told him upon encountering her by the roadside did not establish any

facts of the crimes themselves, except that Pam had been tied up in connection with
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the crime of rape. Thiswas not acritical issue at tria; there was no contention that
Pam had not been tied or that she had engaged in consensual sex with her brother’s
murderer. Moreover, Pam’ sown testimony established both that shewastied up and
that she was raped and went into great detail regarding both. (RDA 1134-1171). In
addition, there was physical evidence corroborating that she had been tied between
two trees. (RDA 625-26, 681). Photos of this evidence was admitted into evidence
at trial, as were the nails removed from the pine trees, with twine still tied on one.
(RDA 682, 685). Col€e' sfriend, Mary Gambl e, testified that when she asked Colewho
raped Pam, hereplied that hedid. (RDA 89). Pam’ strial testimony waslengthy, and
Cole had every opportunity to throughly crossexamineher. Thus, thejury had ample
opportunity to assess Pam’ scredibility, and admission of the hearsay statement of Mr.
Jackson was harmless. Kormondy.

Deputy Jicha made the complained-of statementsin the context of explaining
why she, a Lake County officer, questioned Pam Edwards about a crime which
occurred in Marion County. (RDA 573-575). Deputy Jicha said that she initially
thought the crime had occurred in her jurisdiction because where she went to meet
with Ms. Edwardswasin her jurisdiction. (RDA 575). “[F]ive or ten minutesinto my
conversationwith her, | found out that it happenedin Marion County.” (RDA 575-76).

Shecontinuedtotalk to Pamin an effort to determinewhether Pam wasreporting real
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events or was making a false crime report. (RDA 575). At this point, the
complained-of statement occurred as the deputy explained that she believed it wasa
report of an actual crime because “everything just added up . . ..” (RDA 575).

Defense Counsel did not object to this statement, and at no point did the
witness repeat it. A procedural bar claim cannot be avoided by raising otherwise
barred claims as ineffective assistance of counsel. Knight v. Dugger, 574 So. 2d
1066, 1072 (Fla. 1990).

To prevail on this issue, Cole must demonstrate that his 3.850 allegations
adequately alleged that his trial attorney rendered deficient performance which
prejudiced him within the meaning of Strickland. The State submits that he has not
done so. Cole sallegation wasthat thejury “likely gave Pam Edwards’ testimony .
..extraweight.” Asthepostconvictionjudgesaid, Col€ sprejudiceallegationismere
gpeculation. Such is insufficient to warrant an evidentiary hearing. See Engle v.
Dugger, 576 So. 2d 696 (Fla. 1991). See also, Roberts, 568 So. 2d at 1260
[barebones pleading insufficient to raise issue for consideration].

However, assuming that trial counsel’ s performancewasdeficientinfailingto
object and that thejury may have given some* extraweight” to Pam’ stestimony based
on the officer’'s statement, Cole is still not entitled to relief. The overwhelming

evidence of his guilt is such that there is no reasonable possibility, much less
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probability, that absent any “extraweight” given Pam’ stestimony thejury would have
found Cole not guilty or recommended alife sentence. Moreover, itisclear fromthe
record that Pam Edwardswasregarded asahighly credible witnessindependently of
any testimony of Deputy Jicha. Pam'’s testimony was corroborated by physical
evidence, timing, and Col€ sadmissionsto others. Thereisno reasonable possibility
that the jury gave Pam’'s testimony extra weight because of Deputy Jicha's
complained-of statement; and, moreimportantly, thereisno reasonablepossibility that
Colewould not have been convicted or that thejury recommendation for deathwould
have been different had thejury not given Pam’ stestimony thealleged extraweight due
to the complained-of statement of the deputy. Col€’s instant claim was properly

denied without an evidentiary hearing; he is entitled to no relief.
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POINT 11

THE TRIAL COURT DID NOT ERR IN DENYING COLE’S
CLAIM THAT COUNSEL’'S FAILURE TO ASK FOR AND
ARGUE THE INSTRUCTIONS REGARDING THE MENTAL
HEALTH STATUTORY MITIGATORS WAS INEFFECTIVE
ASSISTANCE OF PENALTY PHASE COUNSEL.

Coleclaimsthat histrial counsel wasineffectivebecausehefailedtoask for jury
instruction on the two mental state statutory mitigators. (IB 36). Since Dr. Berland
testified that Colehassomemental illnessand may have somebrain damage, collateral
counsel concludesthat Cole was entitled to the statutory mitigation instructions. (1B
37).

The standard of review of ineffective assistance of counsel claimsisde novo.
See Sephens v. Sate, 748 So. 2d 1028, 1033 (Fla. 1999). However, the factual
findings of the postconviction court are controlling. Id. In Cole's case, the
postconviction court found as a fact that Defense Counsel and the prosecutor
“conceded that no statutory mitigators applied.” (R 1195). Cole scollateral counsel
has cited no case holding that in the face of aconcession, itiserror for atrial court to
fall to give jury instructions on the statutory mitigators even if there is arguable
evidence which might support the giving of those instructions when properly
requested. The State hasfound noneand submitsthat thisissueisprocedurally barred

as jury instruction issues could, and should, have been raised on direct appeal.
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Occhiconev. Sate, 768 So. 2d 1037, 1050 (Fla. 2000); Thompson v. Sate, 759 So.
2d 650, 665 (Fla. 2000). Cole's attempt to couch this claim in the guise of an
Ineffective assistance issue does not avoid the procedural bar. Asayv. State, 769 So.
2d 974, 989 (Fla. 2000).

Assuming arguendo that theclaimisnot procedurally barred, it iswithout merit.
In Geraldsv. Sate, 674 So. 2d 96 (Fla. 1996), the defense presented expert testimony
that Geraldshad anti-social personality disorder, bipolar manic disorder, anexplosive
temper and an aggressive acting out profile. Where the doctor did not testify that
these conditionswere present and affecting Geraldsinasignificant manner at thetime
of the murder, there was insufficient evidence to support the giving of the statutory
mental mitigation instructions. Id. at 101.

Dr. Berland did not testify that whatever brain damage and possible mental
ilIness he suspected Cole had was of such anature and severity that it prevented him
from appreciating the criminality of his conduct, was unable to conform his conduct
to the essential requirements of thelaw, or was under extreme emotional and mental
distress at the time of the crime. Thus, even had the trial judge been asked to give
those instructions, there would have been no error in arefusal to do so. Geralds.
Neither wastrial counsel ineffective for stipulating that the instructions not be given

where the judge could have refused arequest to give them.
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Finaly, asthepostconvictionjudgeheld, evenif “trial counsel wasdeficient for
failing to request statutory mitigationinstructions, Defendant hasfailed to demonstrate
that said deficiency wasso prejudicial that without it the outcome at sentencing would
have been different.” (R 1197). The overwhelming aggravation far exceeds the

relatively weak mitigation. Coleis entitled to no relief.
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POINT 111

THE TRIAL COURT DID NOT ERR IN DENYING COLE’S

CLAIM THAT COUNSEL FAILED TOHAVE A COMPETENT

NEUROPSYCHOLOGICAL EVALUATION PERFORMED,

RENDERING HIM INEFFECTIVE.

As with the previous ineffective assistance of counsel claim, the standard of
review isdenovo. See Sephensv. Sate, 748 So. 2d 1028, 1033 (Fla. 1999). However,
all factual findings of the postconviction court are controlling. Id.

Cole complains that his trial counsel did not hire a neuropsychologist to
completely determine“the extent of organic braininjury and theway it impacted Mr.
Coleduring thisincident.” (1B 41-42). However, therecordisclear that trial counsel
did, infact, hireand consult with aneuropsychologist, Dr. David Bortnik, to evaluate
Cole for potential mitigation purposes. (R 1467). On August 31, 1995, Attorney
Gleasonwrote Dr. Bortnik and forwarded select recordson Coleto himfor hisreview
and usein evaluating Cole. (R 1473). That letter reflectsthat Attorney Gleason had
previously spoken with Dr. Bortnik about Col€e scase. (R 1474). Moreover, therein,
he advised Dr. Bortnik “how he can get a hold of Dr. Berland to discuss the
particulars of Dr. Berland’ sinvolvement in thiscase,” including providing “aphone

number.” (R 1475).

Thereafter, on September 19, 1995, Attorney Gleason telephoned Dr. Bortnik.

43



(R1476). Again, on September 11, 1995, trial counsel called Dr. Bortnik.* (R 1477).
During this latter conversation with the doctor, Attorney Gleason learned that Dr.
Bortnik had concluded that Cole was neuropsychologically sound.> (R 1478).

At the evidentiary hearing, Attorney Gleason said that he could not remember
“at this point” whether he discussed the specifics of Dr. Bortnik’s examination and
evaluation of Cole with the doctor.® (R 1502). Neither did trial counsel have
independent recollection of the note he wrote in the file regarding Dr. Bortnik’s

conclusion of neuropsychological soundness. (R 1508). Attorney Gleason testified

4
Apparently, counsel’s phone call did not put himin contact with
the doctor, but Dr. Bortnik returned the call later that sane
day, and the two professionals spoke about Cole’'s case. (R
1477-78).

5

The defense trial file indicated that Attorney G eason had al so
spoken W th “a neur opsychi atri st or psychol ogi st from
Gainesville,” Dr. Bordini, about Cole' s case. (R 1515-16).

Attorney d eason could not independently recall any specifics of

his consultation with Dr. Bordini. (R 1516).

6
In his initial brief, Cole clains that “[minimally conpetent

counsel woul d have | ear ned t he requisites of a
neur opsychol ogi cal exam nation to ensure that his client
received one.” (1B 46). However, Cole did not carry his burden

to prove that Attorney d eason did not do so nuchless show that
Attorney d eason had any reason to believe that Dr. Bortnik had
no followed any such “requisities.” In fact, when asked about
informng hinself about neur opsychol ogy, Attorney d eason
replied that he did inform hinself, relying on an expert, *“such
as a forensic psychologist,” to assist him (R 1507).
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that “today,” he did not know what Dr. Bortnik did to arrive at his diagnosis of
neuropsychological soundness, but “may have been advised by him back then.” (R
1510).

On appeal, he complainsthat Dr. Bortnik spent “one hour reviewing records,
one hour performing an examination at thejail, and one-half hour traveling.” (1B 42).
However, it isclear from therecord that Dr. Bortnik spent additional time on Cole’'s
case which was not reflected in the filling dated September 11, 1995. Attorney
Gleason testified to at least three telephone conferences he had with Dr. Bortnik.
Since these were not included on the billing, it is logical to assume that the doctor
might have also omitted telephone conferences with Dr. Berland. In any event, the
time Dr. Bortnik spent on Cole's case far exceeds the “just one hour” that Cole
claimed at the evidentiary hearing. (R 1532-33. See 1541).

At that hearing, Coleproffered thetestimony of “ Dr. Dee, aneuropsychologist”
who “testified that a neuropsychological evaluation consists of a battery of tests and
aninterview.” (1B 43). The “battery of tests’ include the Wechdler and the MMPI.
Dr. Berland had already given Cole both of thesetests, (R 1429), and theresultswere
madeavailableto Dr. Bortnik. The State submitsthat thereisno requirement that the
subsequent expert read minister these same tests, especially not where, as here, only

a brief time had passed between the compl etion of same.
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Moreover, accordingtotheinitial brief on collateral appeal, Dr. Dee concluded
that Cole*hasbraindamage,” resultingin” cognitiveimpairment” and” impul secontrol
problems.” (I 43, 44). Dr. Borland also concluded that Cole had brain damage and
testifiedtoitat trial. (RDA 1459, 1469, 1471). Additionally, Dr. Borland testified that
Cole probably suffered from some mental illness. (RDA 1452, 1463, 1473).

The State submitsthat itisapparent fromtherecord that thereason Dr. Borland
could not “ determine the extent of the mental illnessand brain damage’ was, as Cole
admitsin hisinitial brief, “because Mr. Cole malingered . . ..” (I 45). Therewasno
evidence presented at theevidentiary hearing that Dr. Borland could not have madethe
morein-depth diagnosishad Colebeentruthful. Neither wasthereany testimony that
aneuropsychol ogist was needed to determinethe extent of themental illnessand brain
damage. Thus, Coledid not carry hisburden to demonstrate that aneuropsychol ogist
was necessary inorder to determinethe extent of the mental illnessand brain damage.
Asaresult, hecannot show that histrial counsel wasineffectivefor failingto hireone.
Moreover, therecordisclear that Attorney Gleason did hireaneuropsychol ogist, and
consulted with at least two of them about Cole’s case. Thus, he has not met, and
cannot meet his burden to establish deficient performance under Strickland.

Further, Cole has not carried his burden to establish that trial counsel’s
performance wasdeficient because hedid not concludethat Dr. Bortnik’ sexamination
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and eval uation wereinadequate and hireanother neuropsychologist. WhileDr. Dees
proffered testimony was that he could not compl ete neuropsychological testing on a
person inonehour, hedid not testify that Dr. Bortnik could not have done so, but said
genericaly “I don't think it can bedone.” (R 1541). Moreover, Coledid not present
evidencethat Dr. Bortnik spent only one hour on Col€’ scase. Infact, thebill that was
introduced into evidenceat the hearing showed, asappellate collateral counsel admits,
that Dr. Bortnik spent at least 2 2 hours on Col€’' scase.” (1 42). Further, the record
showsthat he had the tests done by Dr. Borland and there was no evidence admitted
to show that he did not rely, or should not have relied on those in making his
determination. Finaly, Colehasnot shownthat trial counsel had any reasontobelieve
that Dr. Bortnik’ sexamination and eval uation wasdeficient, and nothing intherecord

indicatesthat it was.® Thus, he hasutterly failed to carry hisburden to show deficient

7

Moreover, it is clear fromthe record that Dr. Bortnik did nore
work on Cole’'s case than is reflected in the billing.

8

Cole’s claim that Dr. Bortnik's conclusion was “exactly the
opposite of Dr. Berland’s” is incorrect. Dr. Berland s belief
that although Cole’'s malingering nmade it inpossible to discern
the extent of any nental illness and/or brain damage, there was
probably something there establishes - at the nost - that the
physi cal condition of brain damage (and possibly mental illness
of sone type) existed. However, Dr. Bortnik’ s conclusion that
Cole was neuropsychologically sound indicated there was no
functional brain damage. Since only functional brain danmage
should be considered as mtigation, there was no real conflict
between the two professionals’ conclusions. However, if there
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performance under Srickland, much lessprejudice. Afteral, thetrial court found and
weighed the mitigation relating to his brain damage and mental illness. The little
additional weight, if any, that might have been given to this mitigation had it been
labeled "statutory” would not be sufficient to outweigh the four strong aggravators.

Coleis entitled to no relief.

were, Cole clains that a neuropsychologist is the best qualified
to make the determnation of the extent of brain damage. | f
that is so, his claim that trial counsel rendered deficient
performance in accepting the opinion of the neuropsychol ogi st
over that of Dr. Berland is specious.
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POINT 1V

THE TRIAL COURT DID NOT ERR IN DENYING COLE’S
CLAIM THAT THE NEUROPSYCHOLOGIST WHO
EVALUATED COLE DID NOT RENDER HIM ADEQUATE
MENTAL HEALTH ASSISTANCE AS REQUIRED BY AKE V.
OKLAHOMA.

The standard of review of Rule 3.850 denial after an evidentiary hearing is
competent, substantial evidence. Blancov. Sate, 702 So. 2d 1250, 1252 (Fla. 1997).
“[T]hisCourt will not substituteitsjudgment for that of thetrial court on questions of
fact. .. credibility of thewitnesses. . . [and] the weight to be given to the evidence
..... ld. This claim was denied after an evidentiary hearing, and therefore, the
competent, substantial evidence standard applies.

Colecomplainsthat he* did not receive aprofessionally adequate mental health
evauation” asrequired by Akev. Oklahoma, 470U.S. 68 (1985). (1 48-49). Heclaims
that Dr. Bortnik did not do an adequate job * because he did not perform acompetent
neuropsychological evaluation.” (I 49). He says that the time Dr. Bortnik spent
reviewing Col€'s records and with Cole was too short and made a determination

regarding Col€' s neuropsychological soundness “absolutely impossible.”® (1 49).

9

Cole clains that Dr. Bortnik spent one hour reviewing Cole's
records and another hour interview ng Cole. He clains that
those were the only two hours Dr. Bornik spent on his evaluation
of Cole. However, he points to no evidence in the record which
indicates that the total time Dr. Bortnik spent on Cole’ s case
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“[T]heclaim of incompetent mental healthevaluationisprocedurally barredfor
falluretoraiseit on direct appeal.” Cherry v. Sate, 25 Fla. L. Weekly S719, S721
(Fla. Sept. 28, 2000). Claimswhich could have been raised on direct appeal are not
cognizableinaRule3.850 motionfor postconvictionrelief. Johnsonv. Sate, 593 So.
2d 206 (Fla. 1992).

Moreover, the clamiswithout merit. In Mann v. Sate, the defendant claimed
that he should have been extended an evidentiary hearing on hisclaim that he did not
receive effective mental health assistance under Ake. 770 So. 2d 1158, 1164 (Fla.
2000). This Court noted that “Ake requires that a defendant have access to a
‘competent psychiatrist who will conduct an appropriate examination and assist in
evaluation, preparation, and presentation of thedefense.”” 1d. RegjectingMann’sclaim

of an Ake violation, this Court said:

was two hours. There is no such evidence at the record citation
specified in the initial brief. Indeed, at page 1435, M.
G eason was asked if he asked Dr. Bordnik how long it took him
to arrive at the conclusion that Cole was neuropsychol ogically
sound, and the attorney responded that he did not recall. (R
1435). It is Cole’'s burden to establish his clains. Kennedy v.
State, 547 So. 2d 912 (Fla. 1989). Moreover, the record
indicates that Dr. Bortnik evaluated Cole after Dr. Borland did,
and therefore, it is logical to assune that Dr. Bortnik had Dr.
Borland’ s test results and did not need to repeat those in order
to evaluate Cole. (See R 1434-37). The tests that Dr. Borland
adm nistered were sone of the sane ones that Dr. Dee later
claimed Dr. Bortnik should have adm nistered and considered in
reachi ng a neuropsychol ogi cal determ nation. (See R 1530-34).
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Therecordrevealsthat [ Dr.] Carbonel performed an extensiveevaluation
of Mannthat included neuropsychol ogical testing based on hishistory of
serious acohol and substance abuse and his history of head injury.
Carbonel testified that, in addition to interviewing Mann, she reviewed
numerousdocumentsincluding affidavitsfromfamily members, Mann’'s
childhood health records, recordsfrom correctional institutions, hospital
records, and expert testimony from prior proceedings. Carbonel also
testified that she did a lengthy psychological evaluation of Mann and
conducted varioustestsincluding aMinnesota Multi phasic Personality
Inventory (MMPI) and aWechder Adult Intelligence Scaletest, among
others. Based on this evaluation, Carbine was able to testify to the
existence of the two statutory mental mitigators.

Therecord demonstratesthat Mann' s expert performed all the essential

tasksrequired by Age. Thus, Mann’ srequest for an evidentiary hearing
was properly denied.

Dr. Robert Borland, aforensic psychol ogist, performed an extensiveeval uation
of Coleand testified at trial.*® (RDA 1415 - 1504). He administered two MMPI’sto
Cole, the first being in February, 1994, and the second in September, 1995. (RDA
1453). Cole was dishonest and malingered during the first MMPI. (RDA 1451).
Col€e' sdishonesty included responses which indicated problemswhich Cole did not
have. (RDA 1451).

After administering the second MMPI, Dr. Borland determined that Cole had

10

Sone “44 pounds” of information on Cole was sent to Dr. Berl and
by trial counsel. (R 1471).
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some psychotic mood disturbance and del usional paranoid thinking, but could not say
how serious it was because of the lies Coletold in performing the earlier test. (RDA
1452-53, 1455). In fact, Dr. Borland had to admit that he had doubts about the
truthfulness of most of the second test. (RDA 1454, 1455). Moreover, when Dr.
Borland confronted Cole about his dishonesty on the tests, Cole admitted that he had
not been entirely truthful intheinterview with thedoctor either. (RDA 1459-60). Asa
result of hisdishonesty, Dr. Borland had to admit that he did not know whether Cole
had faked the WAIS test which was also administered.*

Dr. Borland reviewed the large packet of information on Cole sent from the
Ohio State Prison and saw no indication of mental illnessthere. (RDA 1484-85). He
also administered the Scal e Four of the psychopathic deviant scale; Cole scoredinthe
top two percent of the country for anti-socia thinking and criminal activity. (RDA
1495). Moreover, Col€' s history showed agreat deal of sociopathic activity. (RDA
1497). Dr. Borland concluded that nonetheless, Cole did suffer from some form of
mental illnessor psychosisand “ probably had someindeterminate brain damage.” (R
1194; RDA 1498).

Thetrial court found that Cole had “ organic brain damage and mental ilIness.”

11

Cole’s score was alnpbst dead average; Cole is of normal
intelligence all the tinme. (RDA 1493-94).
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(R 1194). Slight to moderate weight was given to this mitigating factor. (R 1194).

Attheevidentiary hearing, it was established that Attorney Gleason spokewith
Dr. Bordnik about Col €' scasetwo or threetimesand sent him voluminousdocuments
includingtheMMPI doneby Dr. Borland, psychol ogical screening reportsfrom DOC,
Cole's arrest statement, and Cole's father’ s deposition. (R 1475, 1479, 1480). In
addition, Attorney Gleason put Dr. Bordnik “in contact with Dr. Borland.”** (R
1480).

Thus, the record demonstrates that Cole's experts, Dr. Berland and Dr.
Bordnik, performed all the essential tasksrequired by Ake. SeeMann. Certainly, Cole

has not carried his burden to establish otherwise. Heis entitled to no relief.

12

Moreover, the record indicates that Attorney disten also tal ked
wi th anot her neuropsychol ogi st about Cole - a Dr. Bordini from
Gainesville who then had an office in Ccala as well. (R
1515-16).
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POINT V

THE TRIAL COURT DID NOT DENY COLE A FULL AND
FAIR EVIDENTIARY HEARING IN VIOLATION OF DUE
PROCESS WHEN HE REFUSED TO CONSIDER THE
TESTIMONY OF DR. DEESWHICH HEALLOWED COLETO
PROFFER FOR THE RECORD.

The standard of review of the denial of aRule 3.850 claim after an evidentiary
hearing is competent, substantial evidence. Blanco v. Sate, 702 So. 2d 1250, 1252
(Fla. 1997). Thetria court’s judgment on “questions of fact . . . credibility of the
witnesses. . . [and] theweight to begiventotheevidence. . .” prevail.ld. Thisclam
was denied after an evidentiary hearing at which the mental state expert’ stestimony
was proffered. Thus, the competent, substantial evidence standard applies to this
clam.

Cole complainsthat he should have been permitted to present the testimony of
Dr. Dee at the postconviction evidentiary hearing. (IB 50-51). He claims that the
doctor’ s testimony was relevant to Claim 2, Issue 1, on which the court granted a
hearing. (IB 51). The postconviction court specified three witnesses from which it
would hear at the hearing and reserved ruling on two other potential defensewitnesses,
Dr. Deeand Co-defendant Paul. (IB 51). At the hearing, the court declined to permit
Dr. Dee to testify except in proffer form.

Coleclamsthat Attorney Gleasontestified at theevidentiary hearing that “hedid
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not know whether Mr. Cole had a competent neuropsychological evaluation (VII,
1434-39)).” (1B 51). However, Attorney Gleason’ stestimony at the citation offered
wasthat hedid not remember hisdiscussionswith Dr. Bordnik, (R 1436. SeeR 1434,
1435, 1437, 1438), not that the doctor did not render Cole a competent
neuropsychological exam. Further, Attorney Gleason testified that he did not
remember whether Cole was evaluated by adoctor other than Dr. Bordnik, although
hisfileindicated that at | east one other neuropsychologist, Dr. Bordini, was consulted.
(R 1434, 1515-16).

Moreover, at the evidentiary hearing, postconviction counsel told thejudgeto
“rely onwhat he[Dr. Berland] testified to at trial,”** and asked tobe“allowed. . . [t0]
proffer the testimony of Dr. Dee.” (R 1518). On appeal, he claims that Dr. Dee
“found Mr. Cole's brain damage resulted in the two statutory mental health
mitigators.” (IB 52).

Dr. Berland did not find either statutory mitigator. Neither did Dr. Bordnik.
Therefore, evenif Dr. Deefound both mental state mitigatorsand testified to same at

trial, thereisno reason to believe that thejury, or the judge, would have credited his

13

The trial court agreed not to hear from Dr. Berland “because he
testified at trial,” only to have postconviction counsel claim
to object to the court not allowing them put Dr. Berland on the
stand. (R 1523).
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testimony over that of Dr. Berland. Dr. Berland said Coleisamalingerer, and thejury
and judge may well have rejected the findings of Dr. Dee on that basis alone.
Moreover, the State contends that in his proffer, Dr. Dee did not make afirm
finding of either statutory mitigator. When asked about extreme mental or emotional
disturbance, Dr. Dee said “| tried to distinguish between mental and emotiondl, . . . |
don’'t know if that’s the intent of the statute . . ., but | try to. And | interpret the
mental as meaning cognitive impairment. And . . . [h]e does show that. He shows
impairment in memory functioning . . ..” (R 1540). Regarding the other mental state
statutory mitigator, Dr. Dees said that Cole “showed difficulties in conforming his
conduct to the dictates of thelaw,” but he did not see*any evidence that he wouldn’t
have been able to appreciate the wrongfulness of hisconduct.” (R 1541). The State
submits that Dr. Dee made no firm finding of either statutory mental state mitigator.
Assuming arguendo that both statutory mitigatorswerefound and presented at
the penalty phase, the State contendsthat Col e hasnot carried hisburden to show that
thefinding of same would have affected his sentence. Thejury recommended death
for him unanimously, and there were four strong aggravators to be weighed against
miniscul e nonstatutory mitigation and thetwo mental state mitigators (had they been
found). Under the horrible facts and circumstances of the instant case, there is no

reasonabl e possi bility that thejury recommendationwould havebeenfor life, even had
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both statutory mitigators been found. Coleis entitled to no relief.
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POINT VI

THE TRIAL COURT DID NOT ERR IN DENYING COLE’S

CLAIM THAT TRIAL COUNSEL’'S PERFORMANCE WAS

INEFFECTIVE DURING THE GUILT PHASE OF THE TRIAL.

The standard of review for ineffective assistance of counsel claimsisde novo.
See Sephensv. Sate, 748 So. 2d 1028, 1033 (Fla. 1999). However, dl factual findings
of the postconviction court are controlling. 1d.

To show ineffective assistance of trial counsel, the defendant must show that
his counsel’ s performance, including both acts and omissions, fell outside the wide
range of reasonable professional assistance. See Robinson v. Sate, 707 So. 2d 688,
695 (Fla. 1998); Kennedy v. Sate, 546 So. 2d 912 (Fla. 1989). There is a strong
presumption that counsel rendered effective assi stance, and the defendant carriesthe
burdento proveotherwise. Id. Thedistorting effectsof hindsight must be eliminated,
and the action, or inaction, must be evaluated from counsel’ s perspective at thetime.
Id. See Strickland v. Washington, 466 U.S. 668, 690 (1984). Evenif the defendant
shows deficient performance, he must also prove that the deficiency so adversely
prejudiced him that there is a reasonable probability that except for the deficient
performance, the result would have been different. 1d.; Gorhamv. Sate, 521 So. 2d
1067, 1069 (Fla. 1988)(citing Strickland, 466 U.S. at 687).

Reasonable strategic decisions of trial counsel will not be second-guessed.
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Haliburton v. Sngletary, 691 So. 2d 466 (Fla. 1997). “’ Strategic decisions do not
constituteineffective assistanceif alternative courses of action have been considered
and rgjected.”” Rutherford v. Sate, 727 So. 2d 216 (Fla. 1998), quoting, State v.
Bolender, 503 So. 2d 1247, 1250 (Fla. 1987), cert. denied, 484 U.S. 873 (1987). “To
hold that counsel wasnot ineffective|,] weneed not find that he madethebest possible
choice, but that he made a reasonable one.” Byrd v. Armontrout, 880 F.2d 1, 6 (8th
Cir. 1989). Tria counsel “cannot be faulted simply because he did not succeed.”
Alfordv. Wainwright, 725 F.2d 1282, 1289 (11th Cir.), modified, 731 F.2d 1486, cert.
denied, 469 U.S. 956 (1984). A defendant is “not entitled to perfect or error-free
counsel, only to reasonably effective counsel.” Waterhousev. Sate, 522 So. 2d 341,
343 (Fla. 1988), cert. denied, 488 U.S. 846 (1988).

Inreviewing claimsof ineffective assistance of counsel, this Court “defer[s] to
the trial court in respect to findings of fact . . ..” Cherry v. Sate, 25 Fla. L. Weekly
S719, S721 (Fla. Sept. 28, 2000). Review of “whether counsel was ineffective and
whether the defendant was prejudiced by any ineffective assistance of counsel are
guestions of mixed law and fact. Id. Thisstandard of review isapplicableto Cole's
ineffective assistance of counsel issues. Seeid.

1. COLE’'S CLAIM THAT TRIAL COUNSEL WAS

INEFFECTIVE FOR FAILING TO CONDUCT
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INDIVIDUAL VOIR DIRE OF FIVE ELIGIBLE JURORS
DURING THE SECOND ROUND OF JURY SELECTION
WASCORRECTLY DENIED AFTER AN EVIDENTIARY
HEARING.

Colecomplainsthat histrial counsel should have conducted individual voir dire
“onfiveof theeleven eligiblejurorsduring the second round of voir dire. (1B 53). He
chargesthat his attorney “chose not to ask those five potential jurors any questions’
inorder to“get to his*other things.”” (1B 54). Cole claimsthat “the compl ete absence
of individual voir dire should clearly constitute deficient performance.” (1B 54). He
complains he was pregudiced in that two of these five found him guilty and
recommened the death penalty. (IB 54).

The postconviction court denied this claim, finding that thorough voir dire
guestioning of all prospective jurors occured. (R 1190). He further found that the
decision of defense trial counsel “not to question each individual prospective juror
personally . .. wasatactical decision.” (R 1190). The judge ruled that Cole had not
demonstrated deficient performance in regard to this claim, and therefore, had not
proved his ineffective assistance clam. (R 1190).

On appeal, Cole complainsthat trial counsel did not testify at the evidentiary
hearing that hisfailureto testify was atactical decision. (IB 55). However, itisthe

defendant who bearsthe burden to prove hisallegations. He should have asked tria
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counsel if the decision was atactical one. It isclear that the postconviction judge,
whowasalsothetrial judge, believed that trial counsel had indicated hisdecision not
to question a few of the jurors was a tactical one. Cole has not demonstrated
otherwise. Heisentitled to no relief.

Moreover, more importantly, the finding that a “thorough voir dire. . . with
Defendant’ strial counsel an active participant” soundly defeats Col€ sinstant claim.
There is no requirement that in order to render reasonable performance, a defense
counsel must individually question each propective juror during voir dire. See
Johnston v. Dugger, 583 So. 2d 657, 662 (Fla. 1991). In fact, Cole's failure to
specifically identify what question(s) his counsel failed to ask and how the omission
prejudiced him renders this claim legally insufficient. Moreover, where the judge
guestioned the jurors, acomplaint that Defense Counsel did not do so lacked merit.
See Teffeteller v. Dugger, 734 So. 2d 1009, 1020 (Fla. 1999).

Finaly, Cole has shown no prejudice. The fact that two of these jurors
ultimately sat on the jury that unanimously recommended a death sentence does not
establish the prejudice prong of Strickland. To establish prejudice, at a minimum,
Cole must prove that had these jurors been asked certain specific questions, their
truthful answerswoul d have caused themto be dismissed from serviceon Col € sjury,

and that subsequently chosen jurorswould not have voted with the other 10 members
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of the jury to recommend the death penalty. The State submits that Cole could not
meet the prejudi ce showing because even had two other jurors been selected and had
they voted for alife sentence, the 10 remaining votes for a death recommendation
would still have resulted in a death recommendation. Finally, there is no reasonable
possibility, much less probability, that had the jury vote been 10 to 2 instead of 12 to
0, thetrial judge (who was a so the postconviction judge) would have imposed alife
sentence. Indeed, the record indicates to the contrary. On the evidence before the
Court, there is no reasonable possibility that Cole would have received a sentence

other than death. He is entitled to no relief.

2. COLE'S CLAIM THAT TRIAL COUNSEL WAS
INEFFECTIVEFORFAILING TOUSE A PEREMPTORY
CHALLENGE TO REMOVE A JUROR WHICH COLE
INSISTED BE SEATED WAS CORRECTLY DENIED
AFTER AN EVIDENTIARY HEARING.

Colecomplainsthat histrial attorney should have used aperemptory challenge
to remove Juror Cuitts. (1B 55-56). He claimsthat thisjuror’ s status as an employee
at the Florida State Penitentiary required removal. (1B 56). He acknowledgesthat the
trial court offered to* resolveany potential prejudicethat wouldresultif Mr. Colewere

sent to” FSP “by transferring Mr. Cole or keeping him in Marion County.” (1B 56).

He says, however, that his attorney should still have used one of the available
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peremptory challenges to remove Juror Cuitts. (1B 56).

The postconviction court denied this claim, finding factually that trial counsel
had a general rule to exclude law enforcement employees from a jury and had
discussed “the advisability of using a peremptory challenge to remove Cutts’ with
Cole. (R1190-91). However, Cole*advised histrial counsel that he wished Cuttsto
remain onthejury and asked him not to” peremptorily challenge Juror Cutts. (1B 56).
As aresult of having only the prospective juror’s occupation in favor of removal
balanced with Cole’ s adamant request that Cutts be retained, defense“ counsel made
a tactical decision not to exclude Cutts . . ..” (IB 57). Cole clams this was an
unreasonable decision and rendered counsel’ s performance deficient. (1B 57).

On appedl, collateral counsel claimsthat trial counsel should have goneagainst
hisclient’ sadamantly expressed wishesbecause“ heknew that Dr. Berland determined
that Mr. Coleismentally ill and has brain damage.” (IB 57). Heclaimsprgudicein
that had Juror Cutts been stricken, “thereisareasonable possibility that thejuror who
served would have found Mr. Cole not guilty of first degree murder, guilty of alesser
included offense, or recommended a life sentence.” (IB 58). This prgjudice
component is nothing but sheer speculation - speculation which the State submitsis
wholly unreasonable under the clear and overwhelming facts of the instant case.

Moreover, the other 11 jurorsall voted to recommend the death penalty, and thereis
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no reason to believethat the result would not have been the same had adifferent juror
filled Mr. Cutts' seat.

Therecord supportsaconclusionthat thedecisiontoretain Mr. Cuttsmay have
been astrategic decision. Such decisionsregarding unused peremptory challengesdo
not provideabasisfor relief. See United Statesv. Smmons, 961 F.2d 183, 186 (11th
Cir. 1992). It is Col€ s burden to prove otherwise, and he has not done so. Having
failed to establish ineffective assistance in regard to the decision to proceed to trial
with Juror Cutts, Coleis entitled to no relief.

3. COLE'S CLAIM THAT TRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO PRESENT THE
TESTIMONY OF COLE'S CO-DEFENDANT WILLIAM

PAUL WAS CORRECTLY DENIED AFTER AN
EVIDENTIARY HEARING.

Cole complainsthat histrial attorney rendered deficient performance by “not
calling co-defendant . . . Paul to testify.” (IB 58). Collateral counsel complains that
trial counsel should have called Paul to “ establish Paul kept theincriminating weapon
in his pocket, had a motive to kill John Edwards (Edwards hurt him), had the

opportunity, and only fibers from Mr. Paul were found on Edwards.”** (IB 58). He

14

These facts were established at trial through evidence other
than testinony from the codefendant. (See RDA 946, 966, 1190,
1191, 1055).
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saysthat Attorney Gleason wasineffectivefor not calling Paul “ [ b]ecause most of the
evidencetendingto establish Mr. Coleastheactual killer wascircumstantial ....” (1B
58).

The postconviction judge denied this claim pointing out that Attorney Gleason
took Paul’ s deposition pre-trial and learned that Paul identified Cole as John’ skiller
and raped Pam. (IB 59). Moreover, Paul’ s testimony at deposition was consistent
with his immediate post-arrest statement to police. (IB 59). Subsequently to the
deposition and before the trial, Paul wrote Attorney Gleason and said “he would not
willingly testify . . ..” (IB 59).

Further, the testimony of Pam Edwards corroborated Paul’s testimony
regarding the identity of John’skiller and the person who twice raped her. (1B 59).
Her testimony was consistent with the statement Paul gave police and his deposition
testimony. (1B 59). Attorney Gleason “had no reason to believe that William Paul’s
testimony would be helpful to hisclient. Therefore, he made atactical decision not to
cal” him. (IB 59). Moreover, Cole, after having been given a copy of Paul’s
deposition, “concurred with counsel’ s decision.” (1B 59).

Despite al of the above, collateral counsel contends that Attorney Gleason’s
decision regarding calling Paul to testify “was not reasonable.” (IB 60). Collateral

counsel contendson appeal that had Paul been called, “ counsel could have established
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that Paul’ sdominant hand was hisright, hisleft hand wasnot . . . broken, so he could
havekilled Edwards.” (IB 60). Again, collateral counsel claimsthat Cole sagreement
with counsel’ stactical decision not to call Paul should be disregarded because Cole
is“mentally ill and brain damaged.” (1B 60).

He adds that the rather significant barrier to obtaining Paul’ stestimony in the
face of hisadamant refusal to testify could have been overcome by calling Paul “asa
hostile witness’ and using “leading questions to elicit the testimony.” (1B 60).
However, no citation is offered to establish that the use of leading questions will rip
testimony from the mouth of awitness who adamantly refusesto testify. The State
contendsthat thereis none, and any claim to the contrary is sheer speculation which
does not support Cole’' s claim for relief. Having utterly failed to establish that Paul
would havetestified had hebeen called, muchlessthat histestimony would have been
favorable to him, Cole has not carried his burden to establish deficient performance
or prejudice.

Neither hasheestablished that thetactical decisionwasunreasonablein light of
all of thefactsand circumstances. The postconviction judge found sufficient factsto
support thistactical decisionindependently of Cole’ sconcessiontothestrategy. Cole
has failed to carry his burden to establish that the tactical decision made by tria

counsel was unreasonable, and therefore, he has not shown deficient performance.
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Finally, the claim that there is a reasonable possibility that the jury would not
havefound Coleguilty or recommended death had Paul testified that heisright-handed
and hisleft hand was not broken isabsurd. The clear evidence adduced at trial was
that Loren Cole dliced the throat of John Edwards, and neither the fact of Paul’s
right-handedness, nor that his left hand was not broken, would have lessened the
import of that evidence one whit. Cole has utterly failed to carry his burden to
establish that he was prejudiced by his attorney’ s decision not to call Paul. Heis

entitled to no relief.

4. COLE’'S CLAIM THAT TRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO OBJECT TO THE
PROSECUTOR’'S OPENING STATEMENT IS
PROCEDURALLY BARRED AND WAS CORRECTLY
DENIED AFTER AN EVIDENTIARY HEARING.

Cole complainsthat histrial attorney rendered ineffective assistance when he
failed to object to the prosecutor’ s opening statement wherein hetold thejury that the
victims found “mankind at its worst” in the Ocala National Forrest. (IB 60). Trial
counsel did not object at the time of the statement because he did not want to
emphasizeit. (R 1192). Thisisareasonable, tactical decision, and whether to object

under such circumstances cannot be ineffective assistance of counsel. See

Rutherford, 727 So. 2d 216, 223 (Fla. 1998).
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Instead of objecting, counsel waited until the conclusion of the opening
statement and moved for amistrial. Thetrial court denied the motion, but offered a
curative instruction. However, counsel’s experience having taught him that such
instructions are not often helpful, together with his desire to avoid emphasizing the
offensive comment, resulted in histactical decision not to accept the offered curative.
(R 1192). Thedecision to object or not, isamatter of trial tacticswhichisleft to the
reasonablediscretion of trial counsel. Muhammad v. Sate, 426 So. 2d 533, 538 (Fla.
1982), cert. denied, 464 U.S. 865 (1983). Cole complains that this was an
unreasonable tactical decision. (IB 62). That collateral counsel disagrees with the
strategic decision made by trial counsel isnot thetest for ineffective assistance. Card
v. Dugger, 911 F.2d 1494, 1507 (11th Cir. 1990) [Although collateral counsel might
have chosento raisetheissuein termsof acomment on theright to remain silent, that
current counsel would have done so is not the test for ineffective assistance.]. This
court has recognized that "defense counsel may conclude that a curative instruction
will not cure the error and choose not to request one." Kearsev. Sate, 770 So. 2d
1119, 1129 (Fla. 2000).

Moreover, to the extent that the issue should have been raised on direct appeal,
but was not, it is procedurally barred in this proceeding. Rutherford, 727 So. 2d at

218-19; Johnsonv. State, 593 So. 2d 206, 208 (Fla. 1992), cert. denied, 113 S.Ct. 119
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(1992). Colecannot avoid thisbar by couching the claim asan ineffective assistance
clam. Rutherford, 727 So. 2d at 218-19 n.2.

Further, the attempt to raise a prosecutorial misconduct issue grounded on
Strickland “for failure to raise an appropriate objection . . . must fail under this
Court’ sdecisionin Gaskin v. State, 737 So. 2d 509, 520 n.6,7 (Fla. 1999). In Gaskin,
the prosecutorial misconduct allegations were “legally and facially insufficient to
warrant relief under therequirementsof Strickland . . .” because Gaskin did not allege
“how the outcome of his trial would have been different had counsel properly
objected” to the comments. Id. Cole' sclaim likewise fails because he did not state
how the outcome of his case would have been different had Attorney Gleason
objected to the prosecutor’s “mankind at its worst” comment.

Coale has not met his burden of proof and is entitled to no relief. Gaskin. See
Taylor v. Wainwright, 1989 WL 126490 (MD Fla. 1989) [ Counsel moved for mistrial
at end of opening statement; Defendant has burden to establish that counsel’ sfailure
to make contemporaneous objection “was objectively unreasonable and rose to the
level of deficient performance.”].

5. COLE'S CLAIM THAT TRIAL COUNSEL WAS
INEFFECTIVE FOR CALLING JOHN THOMPSON AS

THE SOLE DEFENSE WITNESS WAS CORRECTLY
DENIED WITHOUT AN EVIDENTIARY HEARING.
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Cole complains that trial counsel Gleason should not have called John
Thompson to ask whether Mary Gamble ever told him that Cole had confessed to
cutting John’ s throat. (IB 62). He claimsthat since the State had earlier called Mr.
Thompson, the defense could have asked itsquestion on crossand preserved theright
to opening and rebuttal closing argument. (IB 62-63). He does not argue that the
evidence impeaching Ms. Gambl€e's confession testimony should have been omitted
altogether if it was not admissible on cross exam.

Attorney Gleason choseto call Mr. Thompson “to establish that Mary Gamble
never told him that Mr. Cole confessed to her” in order to “discredit her prior
testimony” regarding Cole’ sconfession. (IB 63). He*believed therules of evidence
prevented himfrom eliciting theinformation hewanted oncross. . ,” and so, hecalled
Thompson asadefensewitness. (IB 63). Thus, Coleclaimsthat thefailureto ask the
guestion on cross cannot be atactical decision. (IB 64). He further asserts that had
the question been asked on cross, he“ probably could have’ been permitted to ask the
guestion and have it answered, and therefore, counsel’ s performance was deficient.

In Gudinasv. Sate, thiscourt said: “[T]herulesof evidenceare not suspended
because Gudinas chose to present only one witness in his guilt phase defense and

forfeited hisfinal closing argument.” 693 So. 2d 953, 965 (Fla. 1997). At trial, the
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State called John Thompson before calling Mary Gamble. (RDA 809, 874). AsMr.
King pointed out at theevidentiary hearing: “[T]herulesof evidencewouldrequirethe
other witness be put on, and when the witness with impeaching information called to
impeach after thewitness had testified, and not before. Andthe caselaw andthecode
are pretty clear about that.” (R 1590). Thus, contrary to Col€e' s contention on appeal,
in order to icit testimony from Mr. Thompson which would impeach Ms. Gamble,
Mr. Thompsonwould haveto testify after Ms. Gamble. Asaresult, Attorney Gleason
was forced to make Mr. Thompson his witness in order to solicit the subject
testimony. That thetrial judge indicated that he might have disregarded the rules of
evidence had Attorney Gleason tried to circumvent the rule and get the testimony in
on cross does not make Attorney Gleason ineffective for calling Mr. Thompson in
accordance with the rules of evidence. Cole has not shown that Attorney Gleason
rendered deficient performance in this regard.

Neither has he shown prejudice. Cole alleges prejudice in that the right to
opening and rebuttal closing argument was forfeited, and had that not occurred,
Attorney Gleason could have corrected the statement that Paul’ shand was broken and
otherwiserefuted the State’ sclosing argument. (1B 64). Hemakesthefurther leap that
had this been done, the jury “likely” would not have returned a guilty verdict or

recommended death. (1B 64).
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The State contendsthat thereisno reasonabl e possibility that had Colehad both
theopening and rebuttal closing argument, hewould have prevented either aconviction
or adeath recommendation. The overwhelming evidence of both the commission of
afirst degree murder and morethan sufficient aggravatorsto compel adeath sentence
soundly defeat this claim.

Moreover, correcting the statement to reflect that Paul only thought his hand
was brokenwould do little, if anything, to further Cole sdefense. Obvioudly, if Paul
thought his hand was broken, he would be much less likely to try to useit to kill a
healthy, athletic victim such asJohn Edwards. Clearly, Attorney Gleason could have
corrected this statement with an objection rather than it requiring arebuttal closing
argument had he thought the point worth making.

Cole hasfailed to establish that any of theforegoing five claims show deficient
performance or prejudice on the part of trial counsel Gleason. There being no
instances of deficient performance or prejudice proved, thereisnothing to cumul ate,

and Coleisentitledtonorelief. See Rosev. Sate, 774 So. 2d 629, 635 (Fla. 2000).
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POINT VII

THE TRIAL COURT DID NOT ERR IN DENYING COLE’S

MOTION TO RELEASE SEMEN SAMPLES TO BE TESTED

FOR DNA.

The standard of review of Rule 3.850 claims which are denied without an
evidentiary hearing is competent, substantial evidence. Diazv. Dugger, 719 So. 2d
865, 868 (Fla. 1998). Thisclaimwas denied at the Huff hearing on February 14, 2000.
(R 900). Thus, the competent, substantial evidence standard applies.

Cole complains that at the Huff hearing, he asked “to have semen samples
released for DNA testing,” and the postconviction judge denied the motion. (1B 65).
He claims that if semen found in victim Pam Edwards vagina proved to be Co-
defendant Paul’s, it would have “impeached” Pam’s testimony and have cast
reasonabl e doubt “ on her testimony that Paul did not havethe opportunity tokill” her
brother. (IB at 66). He further makes the absurd claim that “[d]ue to the obvious
stress the victim was under, it is reasonable to assume that she was confused which
co-defendant committed the sexual battery and the killing.” (IB 66).

Thisclamisprocedurally barredfor failuretoraiseitinthetrial court at thetime
of trial (or onappeal). Clearly, DNA testing of thetype Cole now seekswasavailable
in 1995 when the trial was held, as well as in 1994 when the crime occurred. See

Zeigler v. State, 654 So. 2d 1162, 1164 (Fla. 1995). Such aclamisclearly subject
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to aprocedural bar, id, and therefore, Cole' s claim is barred.

Moreover, Pam Edwards' testimony is not confused! It is clear that she well
knows that Cole twice raped her and that he was the one who had the opportunity to,
and did, cut her brother’ sthroat. Thereis not one scrap of evidence to support the
absurd claim that she was confused due to stress and did not know who raped her.*°
Neither isthere any evidence to support the ” Stockholm effect” claim made for the
first time on appeal from the denial of the postconviction motion. Any such issues
could and should have been raised at trial or on direct appeal and are procedurally
barred. Steinhorst v. State, 412 So. 2d 332 (Fla. 1982), cert. denied, 522 U.S. 1022
(1997).

These claims are also barred because they were not timely raised in the
postconviction motion. “Thiswas not an instance where the Defendant was rushed
to meet the one-year deadline to get apetition filed. He had plenty of time, and only
last September finally got apleading filed.” (R 900). Thepostconvictionjudgedenied
the motion. (R 900).

Moreover, even if Paul had sex with Pam, that does not mean that Pam was

15

Not only did Pam Edwards tell Deputy Jicha that Cole was the
only one of the two perpetrators who raped her, Cole told his
close friend, Mary Ganble, that he was the one that raped Pam
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confused as to who had the opportunity to kill her brother. The evidence at trial
established that thetwo perpetrators and thevictimingested marijuanaat the campsite
at thetimeof therapeswell after themurder, (RDA 1150, 1186), but no evidencewas
presented to indicate that Pam Edwards had a significantly diminished ability to
perceive events at the time her brother waskilled. Thus, even if Pam was confused
about Cole being the one who raped her - which the State strongly contends that she
was nhot - such does not support the conclusion that she was also confused about
which perpetrator had the opportunity to cut her brother’ s throat.

Moreover, the evidence of Col€e's guilt of the murder and the rapes of Ms.
Edwardsisoverwhelming, and evenif Paul aso raped Ms. Edwards, Col€'sconviction
for the murder and the rapesisnot called into question. Thisclamisutterly without

merit, and Coleis entitled to no relief.
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POINT VIII

COLE HAS NOT SHOWN THAT THE PENALTY PHASE OR
POSTCONVICTION COURTS PERMITTED
NONSTATUTORY AGGRAVATORSTOBEPRESENTED AND
CONSIDERED.

The standard of review for this claim of improper jury instruction is abuse of
discretion. Jamesv. Sate, 695 So. 2d 1229, 1236 (Fla. 1997). Cole has not met that
standard.

Cole's claim is procedurally barred as to penalty phase presentation of
nonstatutory aggravators because the issue could and should have been raised on
direct appeal. Teffeteller v. Dugger, 734 So. 2d 1009, 1029 (Fla. 1999); Lopez v.
Sngletary, 634 So. 2d 1054, 1058-59 (Fla. 1993). Moreover, itisprocedurally barred
on postconviction because the issue was not raised below. Postconviction counsel
did not fileamotionfor rehearing, or otherwise object or call thematter to the attention
of the postconviction court, and the issue may not be raised for the first timein this
Honorable Court. Steinhorst v. Sate, 412 So. 2d 332 (Fla. 1982), cert. denied, 522
U.S. 1022 (1997); Jennings v. State, 26 Fla. L. Weekly S178, S181 (Fla. Mar. 22,
2001).

Assumingthat theclaimisnot procedurally barred, itiswithout merit. It seems

clear that the postconviction court’ suse of non-statutory in the context of aggravating
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circumstanceswasadlip of thetongue. Certainly, it wasnot intended asafinding by
thepostconviction court that the sentencing court found non-statutory aggravatorsand
weighed them in making its sentencing determination.

Moreover, the postconviction court’s statement was not that non-statutory
aggravating circumstances were considered by any court, but only that they were
“prevented” [presumably presented]. (R 1197). Most likely, what the postconviction
court referred to as non-statutory aggravating circumstances was merely the
eggregious facts. See generally, Parker v. Sate, 641 So. 2d 369, 377 (Fla
1994)[what defendant saw asnonstatutory aggravatorswere*“simply facts.”]. Clearly,
thefactsin Cole scasewell support each of the four statutory aggravatorsfound, and
Cole has demonstrated no prejudice from the postconviction court’s reference to
“non-statutory aggravating circumstances.” Cole has not demonstrated, and can not
demonstrate, any prejudice, andtherefore, any error washarmlessbeyond areasonable

doubt. Heisentitled to no relief.
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POINT 1X

THE TRIAL COURT DID NOT ERR IN DENYING COLE’S
CLAIM THAT THE STATE WITHHELD EXCULPATORY
EVIDENCE IN VIOLATION OF BRADY V. MARYLAND.

The standard of review of Brady v. Maryland, 373 U.S. 83 (1963) issuesis
competent, substantial evidence supporting thetrial judge’ sdeterminations. Way v.
Sate, 760 So. 2d 903, 911 (Fla. 2000). A trial court’ sfactual findings on conflicting
evidence must be upheld where such evidence is present. Id.

Under Brady anditsprogeny, adefendant must provethree elementsto prevail.
They are: (1) Theevidenceisfavorabletothedefendant; (2) it was suppressed by the
State; and, (3) the defendant was prejudiced by same. Rosev. Sate, 774 So. 2d 629,
634 (Fla. 2000). “[T]o show pregjudice. . ., the defendant must establish that ‘there
isareasonable probability that the result of the trial would have been different if the
suppressed [evidence] had been disclosed . . ..”" Id.(quoting, Strickler v. Greene,
527 U.S. 263, 289 (1999). Thus, to establish sufficient prejudice, the defendant must
show the evidence is “sufficient to undermine confidence in the outcome.’”
Id.(quoting United States v. Bagley, 473 U.S. 667, 682 (1985).

Cole complains that the State withheld valuable evidence exculpatory to his
defenseto the effect that thetrial prosecutor wasafraid that if Codefendant Paul were
totestify, hewould“’ admit and take the blamefor thewholeincident.”” (1B 72). He
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bases this claim on a brief conversation State Attorney and trial prosecutor, Bradley
King, had with Cole smother’ sfriend, Eleanor Simpson, after theoral argument held
in Cole sdirect appeal. (1B 72). Mrs. Simpson’ saffidavit relating her version of this
conversation was typed by Cole’'s mother, Ann, “and included some mistakes and
some false information.” (1B 73).

Indeed, therecord showsthat Mrs. Simpson’ saffidavit contained information
which was rank hearsay and untrue which she had represented as a matter of fact.®
(R 1552-54, 1556). Shefalsely identified the Assistant Attorney General at the ora
argument as one of the prosecutors at Cole's trial, which Mrs. Simpson said she
attended. (R 1544, 1551-52). Mrs. Simpson described herself as“a court watcher,”
and said she has been victimized by Florida' s judicia system to the tune of “over
400,000 dollars....” (R 1548, 1549). Mrs. Simpson admitted that she had ahearing
impairment - which was obvious at the hearing - but said it was of recent onset. (R
1552, 1561). Mrs. Simpson saidthat “ Ann[Col €] wasn't anywherearound” when she

talked to Mr. King, but later admitted that Ann Colewaswith her at the oral argument

16

Most of the hearsay statenents in her affidavit “was hearsay
from Ann Cole,” who typed the docunent. (R 1553). However, Ms.
Sinpson testified that she read it carefully before executing it
and “wouldn’t have sent it out if | hadn't read it.” (R
1555-56) .
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beforethis Court, and that she and Col€ smother had along standing relationship. (R
1547, 1555, 1566).

State Attorney Brad King a so testified beforethe postconvictionjudge. Hesaid
that the Assistant Attorney General had nothing to do with the prosecution of Loran
Cole“until the appellate process.” (R 1576). Herecalled the conversation with Mrs.
Simpson and intentionally kept it brief “ because of some things that she said caused
me . . . to be leery of her and what | said to her.” (R 1577). He “answered her
guestions as politely . . ., but as briefly as| could.” (R 1577).

Mr. King testified that when Mrs. Simpson “ asked mewhy didn’t | put William
Paul onthe stand,” hetold her he“didn’t needto....” (R 1576). Heexplainedto her
“that we had agood case without him; hewasthere and he could have been called, but
| chosenot to call him; and, in part, . . . because | could never tell for acertainty what
he would say if he testified.” (R 1576). He said that Mrs. Simpson’ s report that he
said hewas afraid Paul would take the blame for the murder was“not . . . an accurate
reflection of what | said.” (R 1576-77).

Mr. King further testified that there has never been atime when he had any
indication that Paul was the onewho dlit John’ sthroat. (R 1578). It hasaways been
hisopinionthat Colewastheactual killer. (R 1578). Mr. King “understood that there

was some possibility” that Paul would testify differently at trial than he had in his
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previous statements, but “had no indication at any point during the entire process of
the trial that he would, in fact, do that.” (R 1597).

It boiled down to atactical decision by the seasoned prosecutor. “[W]e had
astrong case without William Paul; . . . hewasn’'t necessary . . . there was no reason
for meto call him and there was no reason . . . to take any risk that he would get on
the stand and change histestimony . . ..” (R 1597-98).

The credibility determination was for the postconviction trial judge, not this
Honorable Court. That judgefound that “Mrs. Simpson’ scredibility isin doubt.” (R
1198). Moreover, Col€ sposition that Mrs. Simpson was the more credibleis belied
by the record, as set-out above. Further, Mr. King's statement that Paul was not
called because the State had a strong case against Cole without him is borne out by
the overwhelming evidence of Cole's guilt of John Edwards' murder and his
gualification for the death penalty under the laws of this State. In the unlikely event
that this Court would ignore settled caselaw to the contrary and indulge Cole by
making a credibility determination of its own, the record from the hearing would
compel the same conclusion reached by the lower court, i.e., Mr. King’s testimony
was the most credible and defeats the instant claim.

Cole has presented no evidence of a Brady violation. There simply was no

information favorableto Coleinregard to Mr. Paul, much less any that waswithheld
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by the State. Moreover, Cole has made absolutely no showing of any prejudice. Inhis
post-arrest statementsand in hisdeposition, Mr. Paul maintained that Loran Coledlit
John’ sthroat. Pam Edwards' trial testimony verified Mr. Paul’ sclaimsinthat regard.
Cole has not aleged any credible reason to believe that Paul would have testified
favorably to Cole. Clearly, Cole has not met any prong, much less all three required

prongs, of the standard for Brady relief.

82



POINT X

THE TRIAL COURT DID NOT ERR IN DENYING COLE’S
CLAIM THAT HE SHOULD HAVE BEEN PERMITTED TO
INTERVIEW JURORS TO DETERMINE IF ANY JUROR
MISCONDUCT OCCURRED.

The standard of review of Rule 3.850 claims which are denied without an
evidentiary hearing is competent, substantial evidence. Diazv. Dugger, 719 So. 2d
865, 868 (Fla. 1998). Thisclaimwas denied at the Huff hearing on February 14, 2000
asfactually insufficient. (R 1221). Since there are no specific allegations of any type
of juror misconduct, no hearing was appropriate. Thus, the record supportsthetrial
judge’ s decision not to hold an evidentiary hearing on this claim.

M oreover, Colecomplainsthat therulespreventing himfrominterviewing jurors
to determine “jury bias and misconduct” deny him due process and access to the
courts. (IB 76-77). Thisissue is procedurally barred because it was not raised on
direct appeadl, itisalsolegally insufficient. Arbelaezv. Sate, 775 So. 2d 909, 912 (Fla.
2000). In Arbelaez, this Court said:

Thetria court did not address Arbelaez’ s claim that he was prohibited

from interviewing the jurors. While we would normally send an

unaddressed claim back for thetrial court to rule upon, we concludethat

remand on this issue is unnecessary because the claim is both
procedurally barred and legally insufficient. Any claims relating to

Arbelaez’ sinability tointerview jurorsshould and could have beenraised

on direct appeal. See Smith. Furthermore, Arbelaez did not make a

prima facie showing of any juror misconduct in his postconviction
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motion below. Instead, he appears to be complaining about a
defendant’ sinability to conduct ‘fishing expedition’ interviewswiththe
jurorsafter aguilty verdict isreturned. Thus, evenif the clam were not
procedurally barred, Arbelaez would not be entitled to relief on the
grounds he asserted and no evidentiary hearing was required on this
clam.

(footnotes omitted) 1d. Cole’'s claim islikewise barred.

Heis entitled to no relief.
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POINT XI

THE TRIAL COURT DID NOT ERR IN DENYING COLE'’'S
CLAIM THAT FLORIDA STATUTE §921.141(5) ISFACIALLY
VAGUE AND OVERBROAD AND DID NOT GIVE THE JURY
ADEQUATE GUIDANCE ON THE ISSUE OF WEIGHING
MITIGATING AND AGGRAVATING CIRCUMSTANCES.
Colecomplainsthat Florida Statute 8921.141(5) isfacialy vague and overbroad
and does not adequately instruct the jury in the consideration of mitigating and
aggravating circumstances. (1B 78). He claimsthat the jury instructions shifted the
burden of proof that death isnot the appropriate sentenceto him because he began the
penalty phase with an automatic aggravator by virtue of his conviction of felony
murder. (1B 79-80). Headdsthat thejury was* essentially told” that if an aggravating
circumstance was established, “it need not consider mitigating circumstances unless
those mitigating circumstances were sufficient to outweigh the aggravating
circumstances.” (1B 79).
The State submits that the standard of review of the constitutionality of
Florida sjury instructionsit appearsto bedenovo. See Armstrongv. Harris, 773 So.
2d 7, 11 (Fla. 2000)[ proposed constitutional amendment]. Pure questionsof law are

reviewed under thede novo standard. Id.; Dempsv. Sate, 761 So. 2d 302, 306 (Fla.

2000).
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However, jury instruction issues are barred on postconviction motion because
they could and should have been raised on direct appeal. See Asay v. Sate, 769 So.
2d 974, 989 (Fla. 2000). Moreover, the burden-shifting jury instructionissuein the
context of ineffective assistance of counsel for failure to object has been considered
and rejected in Shellito v. Sate, 701 So. 2d 837, 842-43 (Fla. 1997). Indeed, the
standard instruction approved in Shellito wasused intheinstant case, andtrial counsel
isnot ineffective for failing to object to it. See Downsv. Sate, 740 So. 2d 506, 518
(Fla. 1999).

Moreover, Cole's claim that he began the penalty phase with an automatic
aggravator “has been repeatedly rejected by state and federal courts.” Johnson v.
Sate, 660 So. 2d 637, 647 (Fla. 1995), cert. denied, 116 S.Ct. 1550 (1996). To the
extent Cole implies that Attorney Gleason was ineffective for failing to raise this
meritless claim, he isincorrect.

In any event, the “automatic aggravator” claim has been held procedurally
barred in a3.850 proceeding where it was not raised on direct appeal. Millsv. Sate,
No. SCO1-775 at 7-8 (Fla. April 25, 2001); Arbelaez v. Sate, 775 So. 2d 909, 919
(Fla. 2000). See Lopez v. Sngletary, 634 So. 2d at 1056). Ineffective assistance
claimscannot be used to obtain asecond appeal. Rutherfordv. Sate, 727 So. 2d 216

(Fla. 1998); Medina v. State, 573 So. 2d 293 (Fla. 1990).
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Finally, Cole's claim that the jury was told “it need not consider mitigating
circumstances unlessthose mitigating circumstances were sufficient to outweigh the
aggravating circumstances’ is procedurally barred. Theissue could and should have
been raised ondirect appeal . Teffeteller v. Dugger, 734 So. 2d 1009, 1029 (Fla. 1999).

Coleis entitled to no relief.
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POINT XII

THE TRIAL COURT DID NOT ERR IN DENYING AN
EVIDENTIARY HEARING ON THE CLAIM THAT THE
COMBINATION OF PROCEDURAL AND SUBSTANTIVE
ERRORS CUMULATIVELY DEPRIVED COLE OF A
FUNDAMENTALLY FAIR TRIAL.

The State submits that the standard of review of claims of cumulative error is
denovo. See Armstrong v. Harris, 773 So. 2d 7, 11 (Fla. 2000). Pure questions of
law are reviewed under the de novo standard. 1d.; Dempsv. Sate, 761 So. 2d 302,
306 (Fla. 2000).

Cole claims that the numerous errorsin his penalty phase proceeding “when
considered as awhole, virtually dictated the sentence of death.” (1B 81). He alleges
that “[r]epeated instances of ineffective assistance of counsel and the trial court’s
numerous errors’ cumulated to “taint” his penalty phase proceeding. (1B 81).

In Rose v. Sate, 774 So. 2d 629, 635 (Fla. 2000), this Court rejected such a
cumulative error claim. This Court said: “[C]laims of cumulative error are properly
denied where the Court has considered each individual claim and found the claimsto
be without merit.” 774 So. 2d 629, 635. Where each point lack merits, thereisno
cumulative error. 1d.; Sreci v. Sate, 773 So. 2d 34, 41 (Fla. 2000).

Moreover, even assuming arguendo that some errors occurred, same - when

cumulated - do not result in a finding of prejudice in the sense of being significant
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enough to have made a difference in the outcome of the guilt or penalty phase. The
evidenceof both guilt of first degree murder in the death of John Edwardsand thefour
strong aggravatorsis overwhelming! The mitigation, including all of that urged by
Coaleinthisproceeding, palesin comparisontotheaggravators. Loran Coleisentitled
to no relief. See Rose, 774 So. 2d 629, 635.

Finally, to the extent that the alleged errors could have been raised on direct

appeal, this claim is procedurally barred.

CONCLUSION

Based upon the foregoing arguments and authorities, the 3.850 trial court's

denia of relief should be affirmed.
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