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STATEMENT OF THE CASE AND FACTS

The facts of this case are summarized in this Court’s

opinion in Jones’ direct appeal, Jones v. State, 569 So. 2d 1234

(Fla. 1990):

During the evening of July 26, 1987,
Jones and his codefendant, Chris Reesh, went
target shooting wth a 30-30-caliber rifle
near Rodman Dam in Putnam County. Jones’ s
car became stuck in the sand pits. At about
m dni ght, they flagged down a fisherman who
was |leaving the area and asked if he could
pull them out. The fisherman indicated that
he could not but told themto seek help from
the driver of a Chevrolet pickup truck
parked in the parking |ot. I nside the cab
of the pickup Matthew Paul Brock and Kelly
Lynn Perry were sl eeping.

Between 12:30 and 1:30 a.m, a twelve-
year-old boy who was canping at the Rodman
Dam Canpground awoke to the sound of three
gunshots fired in rapid succession. Lat er
that norning, a Rodman Dam concessi on wor ker
noticed cigarette packets, broken glass, and
blood in the parking |ot. She followed a
trail of blood and drag marks across the
parking lot for about 160 yards to a wooded
area where she discovered Brock’s body I|ying
in the wunderbrush. She called the Putnam
County Sheriff’'s Ofice. During the search
of the area, deputies discovered Perry’s
partially clothed body about twenty-five
feet deeper into the underbrush.

At trial, Dr . Bonofacia Fl ora, a
forensic pathologist, testified that Brock
died instantly from two wounds to the head
from a high-powered rifle. Perry died from
a single shot to the forehead, also caused
by a high-powered rifle.

Matt hew Brock’s brother and sister-in-
law testified to having seen the victinms
pi ckup, while in Jones’s possession, parked
at a convenience store in Green Cove Springs
at approximately 7 a.m on July 27. They
observed bullet holes in the w ndshield and



a 30-30-caliber rifle inside. Ri chard Brock
confronted Jones, who was a stranger to him
and asked him where he got the truck. Jones
told him he had just purchased the truck for
$4, 000 and drove away.

On August 16, Jones was arrested in
Kosci usko, M ssissippi, by the M ssissippi
H ghway Patrol for possession of a stolen
not or vehicl e. The next day, Detective
David Stout and Lieutenant Chris Hord of the
Put nam County Sheriff’'s O fice interviewed
Jones in M ssissippi. Li eutenant Hord
testified that after advising Jones of his
Mranda rights, Jones gave a statenent
inplicating hinmself at the scene but blam ng

Reesh for having shot both victins. Jones
admtted driving the pickup to M ssissippi,
where he planned to get rid of it. In

addition to signing a waiver-of-rights form
Jones also signed a consent to search the
trailer in which he had been living at the
Li ght house Children’s Hone in M ssissippi.
In the trailer, Detective Stout recovered
pay stubs from Perry’ s enployer in Palatka
bearing her fingerprint. A calendar bearing
Perry’s nanme was also recovered from the
bottom of a nearby dunpster.

On August 20, Jones was transported from
M ssissippi to Florida. Li eutenant Hord
testified that at the outset of the trip, he
rem nded Jones that his Mranda rights were
still in effect. Jones then volunteered a
second st atenent which was reduced to
witing and signed after their arrival at
t he Putnam County jail. In this statenent,
Jones admtted that his earlier statenent
was true, except that he had reversed his
and Reesh’s roles in the nurder.

The state’s case was conpleted with the
testinony of Rhonda Mrrell, who was Jones’s
ex-fiancee. She testified that Jones had
told her that he had taken her father’s
rifle for target shooting and that “he had
shot those two people. He didn't remenber
doing it, but he had done it.” She al so
testified that Jones had told her that he
had pawned the rifle, and she identified
Jones’s signature on a pawn ticket dated



August 19, 1987. The rifle was retrieved
froma Jacksonville gun and pawn shop
Jones offered no evidence during the

guilt phase. The jury returned guilty
verdicts on all charges.
Duri ng t he penal ty phase, Jones

presented the testinmony of Dr. Harry Krop, a
forensic psychol ogi st, who diagnosed Jones
as having a borderline personality disorder.
He testified t hat Jones’ s st epnot her
described Jones as “alnost |like an aninmal.”
At the age of eleven, Jones was hospitalized
for three weeks for psychiatric treatnent.
He was di agnosed as a borderli ne
schi zophrenic due to his difficulty dealing
with reality and his environnent. After his
rel ease from the hospi t al , a court
adj udi cat ed Jones dependent, | at er
delinquent, and finally referred him to a
children’s hone.

569 So. 2d at 1235-36 (footnote omtted). Following the trial
the jury recommended, and the court inposed, two death sentences
for the nurders of Brock and Perry. On appeal, this Court found
that the following penalty phase errors warranted a new
sentencing proceeding: the giving of a jury instruction on the
hei nous, atrocious, or cruel aggravating factor; the adm ssion
of inproper testinony by the wvictins’ relatives; the jury's
inability to consider the potential sentence of inprisonnent;
and the introduction of evidence of lack of renorse. 569 So. 2d
at 1240.

Prior to the resentencing, a hearing was held on a notion

filed by the State requesting that a psychol ogical expert



exam ne Jones, which the trial court denied (RS. V1/57-84).1
After the judge announced that he was denying the State’'s
nmotion, the prosecutor asked if he should prepare an order, or
if the court would be preparing its own (RS. V1/79). The judge
advi sed that the prosecutor could prepare the order, and run it
by defense counsel (RS. V1/79). The prosecutor indicated that

he woul d prepare a proposed order for consideration (RS. V1/79).

The resentencing proceeding was held in March, 1991. Once
again, Dr. Harry Krop, a clinical psychologist, testified for
the defense as to mtigation. Krop had conducted eval uati ons of
425 first degree nurder defendants, and had testified in about
35 to 40 of their cases (RS. V5/810, 814). Krop had seen Jones
on four occasions: QOctober 27, 1987; March 8, 1988; February 20,
1991; and March 6, 1991 (RS. V5/816). Krop explained his

interview process, getting as much history as possible and

conducting a nental status exam (RS. V5/817). In addition, in
this case, Krop perforned extensive testing, i ncl udi ng
intellectual, neur ol ogi cal , and personality testing (RS.

References to the record from Jones’ resentencing appeal,
Florida Suprenme Court Case No. 78,160, will be cited as “RS.”
foll owed by the appropriate volune and page nunber; references
to the record in this postconviction proceeding, Florida Supremnme
Court Case No. SC00-1492, will be cited as “PC.” followed by the
appropriate volune and page nunber.
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V5/817). He tested Jones on two of the four tinmes they net; the
other two tines were primarily interviews (RS. V5/817-818).

Dr. Krop noted that he was fortunate in this case to have
had a great deal of background material to review (RS. V5/818).
He had been given sone background information before he first
met Jones, and then had been provided with a lot of additiona
materials at a later time (RS. V5/818). He recalled having
revi ewed docunented psychol ogical records, jail records, schoo
records from elenmentary through high school, juvenile and HRS
records, psychol ogical reports fromDr. Cosnma and Dr. Rodriguez
records from Morton Plant psychiatric facility where Jones had
been admtted on two different occasions, investigative reports
relating to the nurders, a neurological report, a presentence
investigation, admnistrative mlitary records (although he
noted that he was not able to get any mlitary psychol ogi cal
records), depositions, and the entire trial transcript (RS.
V5/ 818- 820) . In addition, Krop stated that although famly
menbers were unfortunately not available to speak with him he
did interview several people famliar wth Jones’ background,
i ncluding Ashley Jeter from Rodeheaver Boys Ranch; Judy Watson
a teacher; and Captain MIller fromthe Pal atka Police Departnent
(RS. V5/818-819). Moreover, Krop felt confortable relying on

the self-history which Jones provided because there were records



docunenting Jones’ nental history and reports by his father,
step-nother, and nental health experts; Krop had talked to a
former t eacher and others that had known Jones; t he
psychol ogi cal testing revealed that Jones’ validity scales were
normal ; and Jones had not denied his culpability, but had
admtted his involvenent from the beginning, which was unusual
for someone charged with a crinme such as this (RS. V5/823-825).
According to Krop, there were no significant discrepancies
bet ween Jones’ verbal report and the other factual information
whi ch Krop had access to, so Krop did not believe that Jones

self-report was particularly self-serving (RS. V5/825).

Dr. Krop offered extensive details about Jones’ background
and childhood. Jones’ parents were divorced when he was young,
and he lived with his nother until he was five years old (RS
V5/ 826) . There were no records from that tine, and Jones only
remenbered being alone a |lot and out on the street unsupervised
(RS. V5/826-827). Jones cane to live with his father at five or
six and, according to the father and step-nother, Jones was very
primtive and animalistic; he had no table manners, no socia
skills, was not potty-trained, and had difficulty getting along
wth his peers and with other people in general (RS. V5/827-
828) . He would throw his food, then eat too nuch and throw up

(RS. V5/828).



Al t hough his behavior inproved sonewhat as he |earned nore
appropriate social skills, he continued to exhibit problens, and
his parents took himto a psychiatrist when he was eleven (RS
V5/ 828) . He was diagnosed with a schizophrenic reaction to
chi | dhood and hospitalized at a psychiatric facility for three
weeks; about a nonth or so after his release, he was
hospitalized again (RS. V5/829). He was then treated on an
out patient basis, but continued to have problens (RS. V5/829).
Jones was sent to live at Lighthouse Children’s Hone in Al abang,
a religious oriented hone for behavior problens, for about a
year and a half from 1981 to 1983 (RS. V5/829). Si x nont hs
after he returned home, his famly still could not deal wth
him and he was sent to Rodeheaver Boys Ranch in January, 1984
(RS. V5/829). He was released from the boys ranch on April 24,
1986, with the idea that it would be in his best interest to
join the mlitary, which he did (RS V5/829-830). He had
graduated from hi gh school and had done well enough academ cally
to join the mlitary (RS. V5/830). Krop noted that Jones was
never really successful at anything except school (RS. V5/830).
He did not do well in the mlitary; he had adjustnent
difficulties, and saw a nental health professional four or five
times (RS. V5/831). He was given an honorabl e discharge under

general conditions, which is less than satisfactory adjustnent,



and was released fromthe mlitary on May 1, 1987 (RS. V5/831
834).

Jones noved to Cl earwater and worked for several weeks, but
then returned to Palatka in order to get back together with his
girlfriend (RS. V5/834-835). He got a job where his girlfriend
wor ked at Wal-Mart, but was asked to |leave for fraternizing with
ot her enpl oyees (RS. V5/835). He was unenployed from that tinme
until commtting these nurders in July (RS. V5/835). Hi s
relationship with his girlfriend was unstable; they tal ked about
marriage, but his girlfriend s nmother commtted suicide and the
girlfriend broke off their engagenent a few weeks before the
murders (RS. V5/835). In addition, his father died after an
extended illness in January, 1987, which contributed to Jones
depression as well as his decision to leave the mlitary, as
that was sonething that his father had wanted him to do (RS
V5/ 836) .

Dr. Krop testified that Jones had an average to above-
average |1Q was not insane or inconpetent, and was not
substantially inpaired beyond appreciating the crimnality of
his actions or in his ability to follow the |aw, although Jones
suffered an enotional disturbance, Krop would not characterize
it as “extrene” (RS. V5/820-822, 849-853). However, Jones had

suffered depression and mod swings all of his life (RS



V5/ 822) . Krop would not diagnosis ongoing depression as it
seened this was a situational thing, depending upon the
particular stressors in Jones’ envi ronnent , but clinical
i ndi cators of depression had been described by various people,
including nmental health professionals, since Jones was eleven
years old (RS. V5/822). Krop was aware of prior diagnoses of
borderline schizophrenic syndrone of adolescence and borderline
personality disorder; Krop had diagnosed borderline personality
di sorder hinself prior to reviewmng these records, so the
records were nerely independent corroboration  of Krop’ s
di agnosis (RS. V5/832). On cross-examnation, Krop denied
having sufficient data to diagnose antisocial personality
di sorder; although Krop was aware of incidents where Jones
exhibited antisocial behavior, there was not a sufficient
pattern of antisocial behavior, and Jones had not been di agnosed
with a conduct disorder as a child, so Krop did not believe an
antisocial diagnosis was appropriate (RS. V5/867, 878-896).
Krop acknowl edged that getting caught doing the type of things
that Jones had done as a child can lead to depression, but he
felt in this case that depression was nore likely a cause than
an effect of Jones’ behavior (RS. V5/879).

Dr. Krop identified a nunber of nonstatutory mtigating

circunstances which he felt applied in this case: Jones’



enotionally deprived and neglectful early environnent; the
ongoi ng enot i onal di st ur bance of borderline personal ity
di sorder, resulting in inpaired judgnent and inpaired coping
skills to deal with stress and rejection; acute depression at
the time of the offense; an ability to be rehabilitated; and the
fact that Jones would be a good prisoner in general population
(RS. V5/854-855). According to Krop, the first few years of
Jones’ life set a pattern, and despite therapy and a supportive
famly after age five or six, Jones was never able to conpensate
for his early deprivations; this is what led to the devel opnent
of his borderline personality disorder (RS. V5/854). Kr op
believed that Jones was a good candidate for rehabilitation
because he was a  bright i ndi vi dual who had accepted
responsibility for his actions, he had been described as a nodel
inmate, he was still young, and he had no significant history of
al cohol or drug-related problens (RS. V5/847-848).

Al though Dr. Krop did not believe that Jones was in a state
of psychosis at the tine of the nurders, he noted that one
characteristic of borderline personality disorder is that the
person is capable of regressing or deteriorating into a nore
severe type of nental disorder, such as psychosis; psychosis may
be exhibited when the person is under great stress (RS. V5/838-

839, 904). Anot her characteristic is that the person my
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exhibit rage reactions and antisocial behavior short of
psychosis but out of proportion to the situation; Krop believed
that this was what had happened here (RS. V5/841, 904). Kr op
noted that Jones had four mmjor “stressors” in the preceding
months, from his father’'s death, his failure in the mlitary,
his breakup with his girlfriend, and the instability in his
residence and enpl oynent (RS. V5/ 836- 837) . Jones was
hypersensitive to rejection, and had been rejected his whole
life; when Jones asked a passer-by at the dam for help with his
truck, he was turned down again (RS. V5/842-843). Jones had
even made a comment at the tinme about never being turned down
again (RS. V5/842). Thus, Krop explained, although there was no
rational explanation or justification for the murders, in Jones’
distorted perception he could justify his actions in his own
m nd, because the innocent victins were part of a world that had
rejected him (RS. V5/844-846).

At the close of the proceedings, the jury recommended death
sentences for both nurders by a vote of ten to two (RS. V2/226-
227). The trial court subsequently inposed two death sentences,
finding in aggravation 1) prior violent felony convictions
(based on the contenporaneous offenses) and 2) commtted in a
cold, calculated, and preneditated manner w thout any pretense

of nmoral or legal justification (RS. V2/253-255, 261-263). As

11



to Brock’s nurder, the court also found that it was commtted
during an arned robbery and for pecuniary gain as a single
aggravator (RS. V2/253-254). As to Perry's nurder, the court
found that it was commtted during a burglary of a conveyance
(RS. V2/261-262). The court found that no statutory mtigators
had been established, but considered nonstatutory mtigating
evidence as to Jones’ childhood, his suffering a disorder that
inpairs his coping skills, and his capacity for rehabilitation
(RS. V2/255-258, 263-266). However, the court concluded that
this evidence presented little mtigation value, and determ ned
that the aggravating factors clearly outwei ghed any statutory or
nonstatutory mtigating factors (RS. V2/258, 266).

This Court affirmed the death sentences. Jones v. State,

612 So. 2d 1370 (Fla. 1992), cert. denied, 510 U S. 836 (1993).

Jones filed a nunber of postconviction notions, the last on
Novenber 10, 1997 (PC. V1/1-54, 82-179; V2/292-432). A Huff
hearing was held on January 23, 1998 (PC. V4/626-696), and the
court thereafter granted an evidentiary hearing on Caim 29
(alleging that Jones was denied an individualized sentencing
because the prosecutor wote the sentencing orders), and
summarily denied the other clains (PC V3/505-507).

The evidentiary hearing was held on February 1, 2000 (PC

12



V3/ 532, 535-595).72 Three w tnesses were presented. Ri chard
Wi tson had been the prosecutor at Jones’ resentencing in 1991
(PC. V3/541). Wi tson revi ewed a docunent marked “Judgnent and
Sentence” (Ex. 2; PC VEx/14-22) and observed that a handwitten
word in the margin could have been his (PC  V3/542-543).
Wi tson stated expressly that he did not draft the order and he
had no recollection of how he actually got it, but noted that it
woul d not be wunusual for Judge Perry to send draft orders to
each side of the case and ask for comments (PC V3/545-546,
550). Al t hough Whitson was not positive that he had revi ewed
and marked the draft, he thought he had, and his recognition of
the word “wong” caused him to conclude there was a “high
i kelihood” that he had the chance to see the order before it
ended up in final form (PC V3/546, 550).

Panela Koller was a law clerk for several Putnam County
judges, including Judge Perry, from 1989 through 1992 (PC
V3/ 552- 553) . She recalled that Judge Perry presided over
several capital trials during that tinme, including Jones, Steven
Cheshire, and Richard Randol ph (PC V3/553). Al t hough she did
not specifically recall preparing the sentencing order in this

case, that was one of her duties as law clerk and she “certainly

The transcript from this hearing incorrectly reflects that the
heari ng was held on February 1, 1999.

13



woul d have been” involved (PC V3/553-554). She acknow edged
that she probably would have used the 1988 sentencing orders as
a tenplate or starting point in drafting the 1991 orders (PC
V3/ 554) . Koller identified a docunent, Ex. 4 (PC VEx/33-41),
as one that appeared to have cone from her conputer (PC
V3/ 555) . She recognized the type face and observed that the
handwitten marks were hers (PC V3/555). She did not recal
having sent a draft of the order to the State Attorney’'s Ofice
(PC. V3/556).

Robert MLeod had been the prosecutor at Jones’ initial 1987
trial (PC. V3/560). He testified that he drafted the sentencing
order, Ex. 5 (PC. VEx/42-45), and had it typed at the State
Attorney’'s Ofice (PC V3/562). He would not have drafted it
unl ess requested to do so by the court, and would not have
recei ved gui dance by the court as to the substance of the order,
but would have drafted it based upon what was perceived as the
evidence from the sentencing hearing (PC. V3/563). He thought
he had also drafted the sentencing order in the Colina case,
which he also tried before Judge Perry; he recalled the judge
asking him to prepare a proposed sentencing order, but he was
not sure if it was in this case, or Colina, or both (PC
V3/ 563) . By 1991, MlLeod was in private practice and he had

nothing to do with Jones’ resentencing (PC. V3/566).

14



Based on the testinony presented, the court bel ow concl uded
that Judge Perry and his law clerk drafted the resentencing
orders, and that no ex parte contact between the judge or
judicial staff and the State or defense had occurred (PC
V3/ 606- 607) . Thus, the court ruled that this postconviction
claim had no nerit, and denied Jones’ notion (PC. V3/605-607).

Thi s appeal foll ows.

15



SUMVARY OF THE ARGUMENT

| . The trial <court did not err in denying Jones
post conviction claimregarding the prosecutor’s alleged drafting
of the sentencing orders. The evidentiary hearing explored the
circunstances of this claim and the court concluded that no
i nproper ex parte contact had occurred and that the sentencing
order was prepared by Judge Perry and his law clerk. These
factual findings are supported by the evidence. The judge bel ow
applied the correct law to the facts as found, and his denial of
t he i ssue should not be disturbed.

1. The trial court did not err in sunmarily denyi ng Jones’
other factual clains. Jones’ clains in this issue were
factually insufficient and/or procedurally barred, and were
properly denied wi thout a hearing.

L1l The trial court’s ruling of a procedural bar as to
the other issues raised in the postconviction notion was
correct. These issues all could and shoul d have been presented
on direct appeal. This Court has repeatedly recognized that
such clainms are not cognizable in a notion for postconviction
relief, and no error has been identified in the summary denia

of these cl ai ns.
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ARGUMENT

| SSUE |
VWHETHER THE LOWER COURT ERRED I N DENYI NG
JONES' DUE PROCESS CLAIM FOLLONNG THE
EVI DENTI ARY HEARI NG

Jones initially contests the denial of his due process claim
whi ch was subjected to an evidentiary hearing below. This claim
asserted that Jones was denied his right to an individualized
sentencing determ nation and a reasoned weighing of aggravating
and mtigating circunmstances when the trial court delegated its
responsibility to prepare the sentencing order to the
prosecutor. As part of this claim Jones alleged that the trial
judge engaged in an inproper ex parte comrunication with the
St at e. However, a review of the testinony presented at the
evidentiary hearing supports the court’s concl usions bel ow that
no ex parte contact occurred and that the resentencing judge did
not abandon any of hi s constitutional or statutory
responsibilities in inposing the death sentences on Jones.

The standard of review to be applied to a trial court’s
ruling on a postconviction notion followng an evidentiary
hearing recognizes that as long as the trial court’s findings
are supported by conpetent substantial evidence, a review ng
court will not substitute its judgment for that of the tria

court on questions of fact, the credibility of the w tnesses, or
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the weight to be given to the evidence by the trial court.

Mel endez v. State, 718 So. 2d 746 (Fla. 1998); Blanco v. State,

702 So. 2d 1250, 1252 (Fla. 1997). Were, as here, the tria
court correctly applied the law to supported factual findings,

the lower court’s ruling nust be upheld.

A Del egation of Sentencing Authority

The evidentiary hearing below was granted on Jones’ claim
that the trial court inproperly delegated responsibility for the
drafting of the sentencing order to the prosecutor. However, at
the hearing, the judge’'s law clerk testified that she was
responsible for drafting the order (PC  V3/553, 555). The
prosecutor also testified that, although he believed that he may
have reviewed a draft order, he did not prepare the order (PC
V3/ 545) . The trial court’s order denying relief on this issue
noted this testinony fromthe law clerk and the prosecutor and
that it had not been refuted (PC. V3/606). The court concluded
that “neither the trial judge nor his law clerk had any ex parte
communi cations with either the State or the Defense in the
drafting of the 1991 re-sentencing order,” and therefore Jones’
claimas to this issue was without nerit (PC V3/606-07).

Jones asserts that the court below erred in concluding that

the circunstances regarding the drafting of the sentencing
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orders from the initial 1988 trial were not relevant to the
claim of error concerning the drafting of the 1991 resentencing
or ders. He suggests that the circunstances of the 1988 orders
must be considered because the resentencing prosecutor admtted
that he may have reviewed a draft sentencing order in 1991 and
because sone portions of the 1988 orders were incorporated into
the 1991 resentencing orders. According to Jones, the fact that
the trial judge inproperly delegated this responsibility to the
State in 1988, in the absence of any evidence to the contrary,
denonstrates that the sanme practice occurred in 1991.

First of all, there was “evidence to the contrary,” since
the prosecutor testified that he did not draft the 1991 orders
(PC. V3/545). Furthernore, Jones’ argunent m sconstrues the
burden of proof at a postconviction evidentiary hearing. It was
not up to the State to prove at the hearing below that no
inpropriety occurred in 1991; it was up to Jones to establish
the alleged error. Certainly the obvious differences by the
j udge between 1988 and 1991 -- the fact that in 1988 he had the
State prepare the order, and in 1991 he had his law clerk
prepare the order -- weighs heavily against any presunption that
Judge Perry inproperly delegated this responsibility to the
State in 1991. Addi tionally, Jones’ concern that parts of the

1988 orders were incorporated into the final 1991 orders is
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unjustified; as the judge below noted, the simlarities in the
orders can be explained by the fact that the same facts and
i ssues were involved in both cases. Mre inportantly, there are
significant differences between the 1988 and 1991 orders, and

for that matter, between the draft 1991 orders submtted at the
hearing below and the final 1991 orders which were signed and
filed in the record (conpare, Ex. 1-5 [PC. VEx/1-45], with RS

V2/ 252- 267) .

For exanple, in 1988, the two sentencing orders were
identical except for the victinms’ nanes. In those orders, the
judge applied the pecuniary gain and CCP aggravating factors,
and expressly rejected the HAC factor. The court considered and
rejected the statutory mtigating factors of no significant
crimnal history, extrene nental disturbance, and age; it also
rejected any nonstatutory mtigation, comenting only briefly on
Dr. Krop’s diagnosis of a borderline personality disorder. The
1991 orders, on the other hand, offer different findings with
regard to the separate victins. The aggravating factors
di scussed are prior violent felony convictions, CCP, and (as to
Brock) during the course of a robbery conbined with pecuniary
gain, and (as to Perry) during the course of a burglary. The
statutory mtigating factors addr essed are substanti a

i npai rment, extrene disturbance, and age. A nuch nore extensive
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di scussion of the nonstatutory mtigation provided by Dr. Krop
is included and such mtigation is specifically found and
wei ghed. Thus, it is obvious that the two sets of orders are
not even simlar as to the particular aggravating, statutory
mtigating, and nonstatutory mtigating factors addressed. And
al t hough, for exanple, the finding of CCP is simlar with regard
to both the 1988 and 1991 orders, the |anguage and di scussion of
this factor is different, wth entire paragraphs deleted from
the 1988 orders and ot her paragraphs added to the 1991 orders on
this factor al one.

There are also significant differences between the draft
1991 orders admtted at the hearing below and the final 1991
orders filed by the court. For exanple, the final orders
i nclude language in the pecuniary gain aggravator found as to
Brock’s murder acknow edging that it must be taken in
conjunction wth the during the ~course of the robbery
aggravator; this |anguage was not included in the drafts. I n
the discussions on CCP, the draft orders include sone |anguage
from the 1988 orders which is deleted from the final versions;
in addition, the final version includes a discussion about
Krop’s testinony that Jones regarded the victins as part of a
world that had rejected him [|anguage which is not included in

either of the drafts provided. As to the mtigation, the fina
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orders included I|anguage noting that even if the rejected
statutory mtigation had been proven, it would only be entitled
to little weight and woul d not outweigh the aggravating factors;
this language is not included in the drafts. Per haps nost
significant, the nonstatutory mtigation which is given no
weight in the draft orders is found and given little weight in
the final versions. Substantial differences in the discussions
of Jones’ capacity for rehabilitation are also apparent. These
di fferences between the 1991 drafts and the final 1991 orders
clearly denonstrate that the judge carefully considered the
final product and provided the individualized weighing of
aggravating and mtigating circunmstances required. See, Mrton
v. State, 26 Fla. L. Wekly S$S429 (Fla. June 28, 2001) (rejecting
argunent that death penalty was unlawfully inposed because the
trial judge adopted a mpjority of the findings fromthe origina

sentencing judge’s order, noting that the differences between

the two orders denonstrated the necessary independent wei ghing).

Jones insists that relief is necessary because the draft
orders were found in the possession of the State Attorney’s
Ofice. Al t hough prosecutor Wi tson suggested that it was not
unusual for Judge Perry to provide proposed orders to both sides

of a case for their review, Jones attenpts to refute this

22



possibility by alleging that testinony from Howard Pearl in an
unrel ated case denonstrates that did not happen here. It must
be noted that Jones’ reliance on Pearl’s testinony in an
unrel ated case is sorely msplaced and should be stricken from
his brief (see, Appellant’s Initial Brief, p. 15, n. 5). Such
testinony is not part of the record in this case and was not
offered for consideration to the judge below The State
di sputes the representations and characterizations of Pearl’s
testinmony as offered; if Jones thinks this testinony 1is
necessary for consideration in this case, he should nove this
Court to supplenent the record.

It is apparent that Jones cannot establish a due process
viol ation herein w thout speculation that what happened in this
case in 1988 reoccurred in 1991, on top of speculation that
Pearl’s testinony in the Randol ph case refutes the possibility
that Judge Perry sent proposed orders to both parties for their
review in 1991, as suggested by Richard Witson' s testinony.
Clearly, postconviction relief <cannot be granted based on

specul ati on. Maharaj v. State, 25 Fla. L. Wekly S1097, 1099

(Fla. Nov. 30, 2000).
Curiously, Jones seens to suggest that relief is warranted
in this case even if Judge Perry del egated the responsibility to

his law clerk to draft the sentencing orders (Appellant’s
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Initial Brief, p. 20). Yet there was no evidence bel ow which
suggested that Panela Koller drafted these orders wthout the
necessary input from the judge. Nei t her due process nor the
statutory requirenment that the judge prepare an order sentencing
a defendant to death is inplicated nerely because a law clerk
assists with the actual drafting of the order, and Jones has
offered no authority to conpel the granting of relief on these
facts.

In Card v. State, 652 So. 2d 344, 345-46 (Fla. 1995), this

Court addressed a claim that the prosecutor had prepared a
sentencing order for the judge pursuant to an ex parte
communi cat i on. This Court noted that, if the allegations of
inpropriety were proven, the question presented was whether the
defendant was deprived of an independent weighing of the
aggravating and mtigation factors. This question was to be
resol ved through consideration of the nature of the contact
between the judge and the prosecutor, when the judge was
provided the order, and when copies of the order were given to

the defendant. See also, State v. R echmann, 25 Fla. L. Wekly

S163, S165 (Fla. 2000) (upholding trial court’s award of a new
sentenci ng proceeding on this issue, where there was no evidence
that the trial judge specifically determ ned the aggravating or

mtigating circunstances that applied). 1In the instant case, no
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evi dence of any contact between the judge and the prosecutor was
presented; no evidence as to when the judge received the order
was presented; and no evidence as to when copies of the order
were provided to the defendant was presented. On these facts,
denial of this claimwas proper.

Finally, Jones is also mstaken in his assertion that the
proper relief in this case, had inpropriety been established, is

the inposition of a life sentence pursuant to Van Royal v.

State, 497 So. 2d 625 (Fla. 1986). This assertion is refuted by

Patterson v. State, 513 So. 2d 1257, 1261-63 (Fla. 1987). I n

Patterson, after reviewng the statutory requirement for an
i ndependent judicial determination as to the weighing of
aggravating and mtigating circunstances, this Court held that
“Van Royal does not require us to inpose a life sentence under
the circunstances of this case, where we have received an
erroneous sentencing order as part of the record on appeal.”
Simlarly, any erroneous order filed in the instant case would
not conpel the inposition of a life sentence; Jones has offered
no relevant authority for a life sentence under these
ci rcunst ances.

Jones has failed to denonstrate that he was denied an
individual, judicial determnation as to the weighing of the

aggravating and mtigating circunstances in this case, and
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therefore his claimwas properly deni ed.

B. Ex Parte Contact

Jones offers as a secondary issue to this claim that his
constitutional rights were violated by an inproper ex parte
communi cation between the trial court and the State regarding
the drafting of the sentencing order. At the hearing below, no
direct evidence of any such conmunication was presented; both
prosecutor Wiitson and clerk Koller testified that they had no
recol lection of any such contact (PC V3/550, 556). The court
bel ow expressly found that “neither the trial judge nor his |aw
clerk had any ex parte communications with either the State or
the Defense in the drafting of the 1991 re-sentencing order”
(PC. V3/606-607).

According to Jones, there was significant record evidence
of such inproper communication in 1991, even without regard to
the undi sputed inpropriety which occurred in 1988. Jones then
recites Koller's testinony as to her inability to explain why a
draft of the sentencing order from her conputer was found in the
state attorney's file, as well as the testinony of the
prosecutor on resentencing acknow edging a |Ilikelihood that he
reviewed the 1991 resentencing orders. However, Jones ignores

the perfectly innocent explanation -- that it was not unusual
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for Judge Perry to provide proposed orders to both sides in a
case -- offered by Richard Witson (PC. V3/550).

Unfortunately, since both Judge Perry and Howard Pearl| died
prior to the hearing, there can be no affirmative evidence on
this point either way. In the absence of such evidence, Jones
i nproperly specul ates that defense counsel had no know edge of
any communi cation which may have occurred between the court
staff and the prosecutor. Postconviction relief cannot be
prem sed on such specul ation. Maharaj, 25 Fla. L. Wekly at
S1099. Since Jones’ claimof an inproper ex parte comrunication
was not proven factually, this Court nust affirm the |ower

court’s rejection of this issue.
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| SSUE 11
VWHETHER THE TRIAL COURT ERRED | N SUMVARI LY
DENYI NG OTHER FACTUAL CLAI M5
Jones next asserts that the trial court erred in sumarily
denyi ng other clains which allegedly should have been subject to
evidentiary devel opnent at a hearing. Although trial courts are
encouraged to have evidentiary hearings on postconviction
nmotions, if the notion |acks substantial factual allegations, or
where alleged facts do not render the judgnent vulnerable to
col | at er al att ack, the notion may be summarily deni ed.

Steinhorst v. State, 498 So. 2d 414, 414-415 (Fla. 1986); Porter

v. State, 478 So. 2d 33 (Fla. 1985). A hearing is only
warranted on an ineffective assistance of counsel claim where a
def endant alleges specific facts, not conclusively rebutted by
the record, which denonstrate a deficiency in performance that

prejudi ced the defendant. LeCroy v. Dugger, 727 So. 2d 236, 239

(Fla. 1998); Cherry v. State, 659 So. 2d 1069, 1072 (Fla. 1995);

Jackson v. Dugger, 633 So. 2d 1051, 1055 (Fla. 1993); Mendyk v.

State, 592 So. 2d 1076, 1079 (Fla. 1992); Roberts v. State, 568

So. 2d 1255, 1256-1260 (Fla. 1990), cert. denied, 515 U S. 1133

(1995); Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989).

Jones had the burden of establishing a prima facie case of a
legally valid claimin order to receive an evidentiary hearing.

Freeman v. State, 761 So. 2d 1055, 1061 (Fla. 2000). Since the
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postconviction clainms addressed below did not render Jones’
convictions or sentences vulnerable to collateral attack, for
the reasons that follow, the trial court properly denied these
clainms without an evidentiary hearing.

A trial court’s summary denial of a notion to vacate nust
be affirmed where the court properly applied the law and
conpetent substantial evidence supports its findings. Daz v.

Dugger, 719 So. 2d 865, 868 (Fla. 1998), cert. denied, 526 U S

1100 (1999). This Court nust accept the factual allegations in
the nmotion to the extent they are not refuted by the record, and
the sunmmary denial mnust be upheld if the clains are facially

invalid or conclusively refuted by the record. Peede v. State,

748 So. 2d 253, 257 (Fla. 1999).

A | neffective Assistance of Counsel at Resentencing
Jones clains that his attorney rendered ineffective
assistance of counsel during his resentencing proceeding. I n

Strickland v. Wshington, 466 U S. 668, 689 (1984), the United

States Suprene Court established a two-part test for review ng
clains of ineffective assistance of counsel, which requires a
defendant to show that (1) counsel’s perfornmance was deficient
and fell below the standard for reasonably conpetent counsel and
(2) the deficiency affected the outconme of the proceedings. The

first prong of this test requires a defendant to establish that
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counsel’s acts or omssions fell outside the wde range of
professionally conpetent assistance, in that counsel’s errors
were “so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendnent.” 466

US at 687, 690; Valle v. State, 705 So. 2d 1331, 1333 (Fla.

1997); Rose v. State, 675 So. 2d 567, 569 (Fla. 1996). The

second prong requires a showing that the “errors were so serious
as to deprive the defendant of a fair trial, a trial whose
result is reliable,” and thus there is a reasonable probability
that, but for counsel’s errors, the result of the proceedings
woul d have been different. 466 U. S. at 687, 695; 705 So. 2d at
1333; 675 So. 2d at 569. A proper analysis requires that
counsel’s performance be reviewed with a spirit of deference;
there is a strong presunption that counsel’s conduct was
reasonable. 466 U.S. at 689.

In this sub-issue, Jones alleges that his attorney was
deficient for failing to investigate and present additional
mtigation evidence regarding his difficult background and
dysfunctional famly life; for failing to provide his nental
health expert with the necessary history and records; and for
failing to object to the trial court’s refusal to give a jury
instruction on the mtigating factor of “extreme nental or
enotional distress.” Jones’ argunent on this sub-issue is

basically a recitation of the allegations concerning his famly
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and background, with a prelimnary comment as to the standard of
review and a conclusory suggestion of prejudice asserting that
“Had counsel perforned effectively ... M. Jones would not now
be facing execution” (Appellant’s Initial Brief, p. 48).

Jones’ brief fails to nmention that nuch of the information
he provides in postconviction was presented to his resentencing
jury through the testinony of Dr. Krop. Notably, Dr. Krop
testified at the resentencing about Jones living wth his nother
at a young age, and acting like a primtive animal when his
fat her and step-nother gained custody when Jones was five or siXx
(RS. V5/826-828). He noted Jones had been admtted to a
psychiatric facility when he was eleven, and diagnosed with a
schi zophreni c syndrone and borderline personality disorder (RS.
V5/ 828, 832). He noted Jones was sent to live at a children’s
home in Alabama and later to the Rodeheaver Boys Ranch in
Pal atka (RS. V5/829). Krop discussed Jones’ ongoi ng depression,
his father’'s death, his failure in the mlitary, and his
relationship with his girlfriend (RS. V5/831, 834-836).

The only new information revealed in the postconviction
notion concerned additional facts about Jones’ Ilife with his
nmot her prior to age five, and about hardshi ps that Jones’ nother
faced in her life. Sonetine after Jones’ trial and
resentencing, his sister had hired a private investigator to

| ocate Jones, and discovered him on Florida's death row (PC.
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V2/ 330). Al t hough the sister’s reappearance in Jones’ |ife may
provi de some mtigation which was not presented to his jury, the
failure to pr esent this i nformation S obvi ously not
attributable to any deficiency on the part of defense counsel
since the sister was clearly not available to Jones at the tine
of trial or resentencing. Furthernore, the information she
provi des, according to the notion, does not add significantly to
the mtigating evidence which was presented to Jones’ jury
t hrough Dr. Krop. Therefore, these allegations did not conpel
an evidentiary hearing.

The claim that counsel failed to provide necessary
information to Dr. Krop was insufficient by its failure to
allege what information was not provided or what affect the
information may have had on Krop's concl usions. This claimis

also refuted by Krop's testinony outlining the extensive

background materials which he reviewed, i ncluding schoo
records, jail records, psychol ogi cal records and reports,
mlitary records, juvenile and HRS records, i nvestigative
records, and trial testinony (RS. V5/818-820). Krop also

interviewed several individuals that were famliar with Jones

background, and commented that Jones’ famly was unfortunately
not available for himto interview (RS. V5/818-819). Thus, no
heari ng was warranted on this claim

Jones does not attenpt to explain how his counsel’s alleged
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failure to object to the trial court’s refusal to give a jury
instruction on extrene disturbance could have been either
deficient or prejudicial. In fact, counsel did request the
instruction, and the denial of the instruction was specifically
upheld by this Court in Jones’ appeal. Jones, 612 So. 2d at
1375.

Clearly, his claimin this regard is factually insufficient.
See, LeCroy, 727 So. 2d at 239 (noting defendant’s burden to
all ege specific facts which are not conclusively rebutted by the
record and which denonstrate a deficiency on the part of counse
that was detrinmental to the defendant). The trial court’s
summary denial of this claimwas proper.

On these facts, Jones has failed to offer sufficient
all egations of any attorney deficiency to warrant an evidentiary

hearing on this claim However, Strickland also counsels that,

if it is easier to dispose of an ineffectiveness claim on the
ground of |ack of sufficient prejudice, it is not necessary to
address whet her counsel’s performance fell below the standard of
reasonably conpetent counsel. 466 U.S. at 697. In this case
even if deficient performance is presuned, the |ack of prejudice
is clear.

I n Buenoano v. Dugger, 559 So. 2d 1116 (Fla. 1990), tria

counsel had allegedly failed to present mtigating evidence that

Buenoano had an inpoverished childhood and was psychol ogically
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dysfunctional . Buenoano’s nother had died when Buenoano was
young, she had frequently been noved between foster honmes and
or phanages where there were reports of sexual abuse, and there
was avail able evidence of psychological problens. W t hout
determ ning whet her Buenoano’s counsel had been deficient, the
court held that there could be no prejudice in the failure to
present such evidence in light of the aggravated nature of the

crime. See also, Routly v. State, 590 So. 2d 397, 401-402 (Fl a.

1991) (additional evidence as to defendant’s difficult chil dhood
and significant educational/behavioral problens did not provide
reasonable probability of |ife sentence if evidence had been

presented); Rutherford v. State, 727 So. 2d 216, 224-225 (Fla.

1998) (postconviction identification of evidence cumulative to
that at trial will not establish ineffectiveness of counsel).

In light of the testinony that was presented at the
resentencing, the newy proffered evidence is not conpelling.
This is not a case where the postconviction notion reveal ed
substantial mtigation that had not been presented at trial.

In order to establish prejudice to denonstrate a Sixth
Amendnent violation in a penalty phase proceeding, a defendant
must show that, but for the alleged errors, the sentencer would
have weighed the balance of the aggravating and mtigating
factors and found that the circunstances did not warrant the

death penalty. Strickland, 466 U.S. at 694. The aggravating
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factors found in this case were: prior violent felony
convictions; «cold, calculated, preneditated; and during the
course of other felonies. This was a senseless, brutal double
murder conmitted in order to obtain the victims truck. Jones
has not and cannot neet the standard required to prove that his
resentencing attorney was ineffective when the facts to support
the aggravating factors are conpared to the purported mtigation
now argued by col |l ateral counsel

The investigation and presentation of mtigating evidence
in this case was well wthin the realm of constitutionally
adequate assistance of counsel. Trial counsel conducted a
reasonabl e investigation, presented appropriate penalty phase
evidence, and forcefully argued for the jury to recomrend
sparing Jones’'s life. There is no prejudicially deficient
performance shown in the allegations regarding the way Jones was
represented at the his resentencing. This Court nust affirmthe
ruling below because clains which are facially invalid or
conclusively refuted by the record are properly sunmarily

deni ed. Freeman, 761 So. 2d at 1061; Peede, 748 So. 2d at 257.

B. Denial of Mdtion to D smss Counsel Due to Conflict
Jones’ next claim attacks the summary denial of his
assertion that he was denied his rights to counsel, equal

protection, and due process by his trial counsel’s conflicts of
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i nterest. Jones fails to explain why an evidentiary hearing
woul d be necessary where these conflict issues were thoroughly
litigated at the tinme of the resentencing and on appeal. Jones,
612 So. 2d at 1372-73. Since the conflict issue was rejected on
direct appeal, this claim is procedurally barred and was

properly sunmmarily deni ed. Mann v. State, 770 So. 2d 1158,

1164, n. 2 (Fla. 2000); Cherry, 659 So. 2d at 1072.

C. | nef fecti ve Assi stance of Counsel Due to the Concession
of Guilt in Cosing Argunent

Jones also offers an allegation of ineffective assistance
of counsel premsed on his trial attorney’'s strategy of
admtting that Jones was the person to have killed the victins

in this case. Jones relies on Nixon v. Singletary, 758 So. 2d

618 (Fla. 2000), to assert that this strategy automatically
entitled him to an evidentiary hearing on this claim Jones
claims that his attorney did not discuss this strategy with him
and that, on these facts, ineffectiveness is established per se
and no prejudi ce need be proven.

As Jones expl ains, counsel’s concession of Jones’ identity
as the killer in this case occurred during his closing argunent
to the jury. This is an inportant distinction from N xon, where
counsel conceded gquilt in opening statenent, prior to having
subjected the State’s case to adversarial testing. Recentl vy,

this Court recognized that a concession of gquilt in closing
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argunent is an acceptable strategy that does not require a

defendant’ s consent. In Atwater v. State, 26 Fla. L. Wekly

S395 (Fla. June 7, 2001), this Court addressed and rejected al
of the arguments currently advanced by Jones in this sub-issue:

I n claim 1 of hi s noti on for
postconviction relief, Atwater argues that

during cl osi ng argunent s, hi s counsel
forcefully argued in favor of second-degree
mur der , di splayed gruesone crinme scene

phot ographs to the jury, argued the crine
was one  of mal i ce, and rejected any
consideration of manslaughter because the
facts supported a nore serious offense.
Def ense counsel’s actions, Atwater argues,
were nore |like those of a prosecutor than a
def ense attorney. Atwater states that he
did not consent to defense counsel’s
strategy to concede guilt to any crine. He
argues that conceding guilt is equivalent to
a gquilty plea, and defense counsel was
required under Nixon v. Singletary, 758 So.
2d 618 (Fla. 2000), to secure Atwater’s
explicit consent bef ore maki ng any
concession to any elenent of the crine
charged, even if the concession was to a
| esser included offense.

Not al | deci sions of counsel are
revi ewable under Strickland as constituting
i neffective assistance of counsel. “[ Al ny

specific discretionary or judgnental act or
position of trial counsel, whether tactical

or strat egi c, on an i nquiry as to
ef fectiveness of counsel” wi | not be
considered under Strickland. McNeal v.
State, 409 So. 2d 528, 529 (Fla. 5th DCA
1982). Sonetinmes concession of qguilt to

sone of the prosecutor’s claims is good
trial strategy and within defense counsel’s
discretion in order to gain credibility and
acceptance of the jury.

ih'seeking f ederal habeas corpus relief,
McNeal again alleged that his trial counse

37



i nproperly conceded gui | t wi t hout hi s
consent . The Eleventh Circuit agreed that
defense counsel’s decision to concede guilt
to a lesser charge was a tactical decision
and not reviewable as an ineffective
assi stance of counsel claim “I'n view of
the overwhel mng evidence against MNeal,
including a tape recording of his confession
to the shooting, the strategy of trial
counsel was proper and would not anount to a

constitutional violation.” MeNeal V.
Wainwight, 722 F.2d 674, 676 (11th Cr.
1984). The Eleventh GCircuit distinguished

Mc Neal from a situation where defense
counsel concedes guilt to the offense
charged and nmakes a plea for |eniency. The
|atter situation requires a client’s
consent. The former is counsel’s strategy
that may bind a client even when nade
W t hout consultation. See MNeal, 722 F.2d
at 677 (citing Thomas v. Zant, 697 F.2d 977

987 (11th G r. 1983)).

In |ight of the evidence against
Atwat er, defense counsel properly attenpted
to maintain credibility with the jury by
being candid as to the weight of the

evi dence. Faced with the prospect of a
guilty verdict for first-degree nurder and
in light of the State’'s evidence, defense

counsel s concession, which was made only in
rebuttal to the State’s closing argunent,
was reasonable and does not anobunt to a
constitutional violation. The concession
was made to a lesser crinme than charged,
during rebuttal closing argunent, and after
a neaningful adversarial testing of the
State’s case. See, e.qg., Brown v. State,
755 So. 2d 616 (Fla. 2000) (holding that
concession of quilt of |lesser offense did
not require defendant’s consent and was
proper strategy in attenpt to avoid death
sentence in light of overwhel mng evidence).

EVén i f defense counsel had denied that
Atwater was guilty of any crinme, there is no
reasonable possibility that the jury would
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have reached a different conclusion given
the evidence against him See Patton v.
State, 25 Fla. L. Wekly S749 (Fla. Sept.
28, 2000) (finding the facts counsel
conceded were supported by overwhel m ng
evidence and even if counsel had denied

these facts, there was no reasonable
possibility the jury would have rendered a
different verdict). Therefore, the trial

court properly denied Atwater’s claim that

defense counsel was ineffective for nmaking

certain concessi ons wi t hout Atwater’s

consent .
26 Fla. L. Wekly at S396-397. Atwater expressly rejected the
argunent presented herein that the concession of guilt as to
sone elenents of this offense, on these facts, anmobunted to a
| ack of counsel altogether, resulting in a presunption of

unreliability as in United States v. Cronic, 466 U.S. 648

(1984). In the instant case as well, overwhelmng evidence
established Jones’ identity as the killer, and the concession of
identity did not occur wuntil counsel had forcefully subjected
the State’s case to an adversarial testing. Ther ef or e,
counsel’s adoption of this reasonable strategy did not provide
a basis for a finding of ineffectiveness or conpel an

evidentiary hearing on this claim

D. Violation of Ake v. Ckl ahoma

Jones also clains that he was denied his right to adequate

mental health assistance as guaranteed under Ake v. klahons,

470 U.S. 68 (1985). Although the heading of this issue asserts
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that Jones was “denied requested experts,” his claim as pled
merely repeats his assertion that his attorney failed to provide
his expert, Dr. Krop, with necessary docunents, or to prepare
Dr. Krop for testifying. According to Jones, Dr. Krop did not
interview lay w tnesses that knew about Jones’ life, and if he
had been properly prepared, Krop should have found the statutory
mental mtigators to apply. Furthernore, Jones asserts that
counsel was ineffective for failing to use Dr. Krop’s testinony
in the guilt phase to support a defense of second-degree nurder.

Jones’ allegations are clearly insufficient to warrant any
relief. Jones does not identify any particular information
whi ch was not known to Dr. Krop, and does not attenpt to explain
how any such information could have nade a difference. He
offers no specific facts to support his conclusion that Dr. Krop
was not prepared and did not provide adequate assistance. See,

QCcchicone v. State, 768 So. 2d 1037, 1050, n. 10 (Fla. 2000)

(claim that counsel were ineffective for failing to provide
mental health experts with background information w thout nerit
because Occhicone did not allege what information counsel failed
to provide).

As noted previously, Dr. Krop testified extensively at trial
about Jones’ chil dhood and background; Jones has not identified
any errors or omssions in the background testinony given by

Krop at trial. Furthernore, he has not alleged how the
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provision of any additional background information would have
affected Krop’s opinions at the tinme of trial. Jones’ failure
to allege any information which should have been, but was not,
provided to the expert precludes the granting of relief in this
I ssue. He has sinply not provided sufficient facts to have
warranted an evidentiary hearing. He has not identified any
specific deficiency with regard to his nental health eval uation
or with Dr. Krop' s concl usions. He has not cited any rel evant
mental health evidence which was available at the time but not
considered by his expert. Jones does not even claimthat a new
expert could offer addi tional , favorable nental heal t h
testinony, but even if he did, such would not be a sufficient

basis for relief. Engle v. Dugger, 576 So. 2d 696, 700-01 (Fl a.

1991) (“This is not a case ... in which a history of nental
retardation and psychi atric hospi talizations had been

overl|l ooked”); Correll v. State, 558 So. 2d 422, 426 (Fla. 1990);

HIll v. Dugger, 556 So. 2d 1385, 1388 (Fla. 1990), cert. denied,

116 S. C. 196 (1995); Stano v. State, 520 So. 2d 278, 281 (Fla.

1988) (“That Stano has now found experts whose opinions may be
nore favorable to himis of little consequence”).

Mental heal th eval uati ons may be considered constitutionally
i nadequate so as to warrant a new sentencing hearing where the
mental health expert ignored “clear indications” of either

mental retardation or organic brain damage. Rose v. State, 617
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So. 2d 291, 295 (Fla.), cert. denied, 510 U S. 903 (1993); State

v. Sireci, 502 So. 2d 1221, 1224 (Fla. 1987). In order to
obtain an evidentiary hearing on this claim Jones nust have
alleged nore than the conclusory argument presented in his
not i on. Engle, 576 So. 2d at 702. Since he has failed to
specifically identify any inadequacies in his nental health
exam nation, or to otherwse show that his nental health
assistance was constitutionally ineffective, this claim was
properly sunmarily deni ed.

In addition, the facts which Jones asserts are refuted by
the transcript of Dr. Krop's testinony. Krop stated that he had
reviewed a great deal of Dbackground information, and had
interviewed wtnesses famliar wth Jones’ background (RS
V5/ 818-819). He had conducted extensive testing of Jones, both
before the initial trial and again prior to the resentencing
(RS. V5/816-818). He related information about Jones’ prior
mental health history, including his hospitalizations as a child
and the diagnoses of schizophrenic syndrone in adol escence and
borderline personality disorder, all of which he found to be
consistent with his own conclusions (RS. V5/829, 832). Si nce
the record denmonstrates that Krop perforned all the essential
tasks required by Ake, including an extensive evaluation wth
neur ol ogi cal testing, review ng nunerous docunents, interview ng

individuals famliar wth Jones’ background, and considering
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Jones’ extensive psychiatric history, the request for an
evidentiary hearing on this issue was properly denied. See,

Mann v. State, 770 So. 2d 1158, 1164 (Fla. 2000) (hearing on

this claim properly denied where record reflected that Mnn's
expert performed the essential tasks required).

Jones’ assertion that counsel should have used Dr. Krop
during the guilt phase to support a defense of second-degree
murder is simlarly insufficient. Jones does not explain how

this testinmony would be admi ssible. See, Chestnut v. State, 538

So. 2d 820 (Fla. 1989) (evidence of dimnished nental capacity
short of insanity i nadm ssi bl e to establish | ack of
prenedi tation). Jones does not allege any facts from Krop’s
testinony, or any other opinion, suggesting that Krop would have
testified that Jones was not capable of preneditation. Krop’ s
testi nony does not address preneditation, and does not offer any
basis for consideration of this claim Absent sone indication
that Krop would have supported the defense theory, there was no
reason for an evidentiary hearing to explore this issue.

Once again, Jones’ <claim in this regard is factually
insufficient. LeCroy, 727 So. 2d at 239; Jackson, 633 So. 2d at
1054. This Court mnust affirm the ruling below because clains
which are facially invalid or conclusively refuted by the record
are properly summarily deni ed. Freeman, 761 So. 2d at 1061;

Peede, 748 So. 2d at 257. On the facts of this case, the tria
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court’s summary denial of this claimwas proper.

E. | neffective Assistance of Counsel at Cuilt Phase
Jones’ next claim is a nyriad of conclusory statenents

asserting counsel’s alleged failure to adequately litigate the

not i ons to suppress statenents and evi dence. Jones
characterizes his arrest and extradition as illegal but makes no
showing of any inpropriety as to his custody. He criticizes

counsel for failing to explore potential nental health issues
whi ch, he asserts, would have established his particular nenta
and enotional difficulties that drove him to “confess all,”
rendering the post-arrest waiver of his rights invalid.

Jones once again fails to provide any particular basis for

relief. He does not attenpt to identify any possible police
m sconduct in hi s arrest, extradition, or custodi a
i nterrogation. The fact that nental problens nmay have

contributed to his wllingness to waive his right to remain
silent would not be a reason to suppress his statenents. See,

Colorado v. Connelly, 479 U.S. 157 (1986). H s repeated

assertions that counsel should have presented Dr. Krop as a
guilt phase witness and should not have conceded guilt in his
cl osing argunent have been addressed el sewhere, and clearly do
not conpel any relief. Hs clains that counsel did not

adequately cross examne witnesses and failed to secure a DNA
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expert are also insufficient, since neither the wtnesses nor
the advantage of having a DNA expert are even generally
identified. Such conclusory allegations cannot serve as a basis
for an evidentiary hearing. Kennedy, 547 So. 2d at 913.

Once again, although he faults counsel for allegedly failing
to investigate, he characteristically fails to offer any
information or evidence that could have been discovered had
addi tional investigation been undertaken. His failure to allege
specific facts or to suggest how the outcone of his trial could
have been affected had the <case been tried differently
establishes that again no claimworthy of an evidentiary hearing

has been presented. As in Ragsdale v. State, 720 So. 2d 203

208 (Fla. 1998), “[Jones] has provided insufficient facts as to
what woul d have been introduced or how the outcone would have
been different had counsel acted otherwise” to obtain an
evidentiary hearing. Thus, the court below properly sunmarily
denied his allegation of guilt phase ineffective assistance of
counsel

Once again, his claim in this regard is factually
i nsufficient. See, LeCroy, 727  So. 2d at 239 (noting
defendant’s burden to allege specific facts which are not
conclusively rebutted by the record and which denonstrate a
deficiency on the part of counsel that was detrinmental to the

def endant). The trial court’s summary denial of this claim was
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proper.

F. State Wthheld Material, Excul patory Evidence
Jones also clainms that the trial court should have granted
an evidentiary hearing on his assertion of a violation of Brady

v. Maryland, 373 U S. 83 (1963). He alleges that wtness

interview notes which would have revealed a w tness recounting
a runor that Jones “does drugs” and is “always high” and
“frequently drunk” should have been disclosed to the defense
prior to trial. According to Jones, if his jury had heard of
his history of drug abuse and the effect of his substance abuse
on his nental illness, he would not have been sentenced to
deat h.

Jones’ does not identify the particular wtness that
allegedly provided this information to |aw enforcenent.
However, it is clear that information about Jones’ drug use, if
true, would have been known by Jones prior to trial. O course,
if the witness was only repeating runors of drug use that were
not true, such information would be neither relevant nor
mat eri al . If Jones did in fact use drugs, this information
woul d have been known to him and therefore not the basis of a
true Brady claim See, (QOcchicone, 768 So. 2d at 1042 (Brady
claim properly summarily deni ed where defendant knew of evidence

all egedly w thheld). On these facts, summary denial was
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appropri ate.

G Cumul ative Error

Jones also asserts that the court below should have
permtted his claim of cunulative error to be litigated at the
evidentiary hearing. This Court has routinely found this claim
to be procedurally barred in postconviction proceedings. See,

Oven v. State, 773 So. 2d 510, 515 (Fla. 2000). Furt her nor e,

since no showing of constitutional error has been made wth
regard to any of the clains currently or previously presented,
no relief is warranted. In the absence of any denonstrated
errors, this claim nust be rejected as neritless. Downs V.

State, 740 So. 2d 506, 509, n. 5, (Fla. 1999); Mndyk v. State,

592 So. 2d 1076, 1081 (Fla. 1992).

H. | neffective Assistance of Counsel for Failure to Object
to Prosecutorial M sconduct

Jones also asserts that he should have been granted an
evidentiary hearing on his claim of prosecutorial m sconduct,
because it included an allegation that his trial counsel was
ineffective for failing to object. It is facially apparent that
this claim is an inproper attenpt to recast a procedurally
barred direct appeal issue into a <claim of ineffective
assi stance of counsel, and therefore summary deni al was

appropri ate. See, Robinson v. State, 707 So. 2d 688, 699 (Fla.
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1998) . Even if considered, however, the claim did not warrant
an evidentiary hearing.

Jones cites tw instances of alleged inpropriety: the
prosecutor asking potential jurors during voir dire if they
could vote for a death sentence if the aggravating circunstances
“required or called for” it, and the prosecutor’s explanation,
in closing argunent, of the existence of aggravating factors.
Jones’ assertion that the prosecutor, in these instances,
inferred that the penalty determ nation was a counting rather
than a weighing process is clearly refuted by the record. The
transcript reflects that the jury was repeatedly and correctly
instructed on the law and on their obligation to weigh any
aggravating factors against any mtigating factors. The judge
and both attorneys consistently rem nded the jury of the proper
| egal anal ysis. Nothing in any of the coments by the
prosecutor suggests any other process. Since there is no
showi ng of prosecutorial msconduct, defense counsel could not
be deened ineffective for failing to object. Thus, the court

bel ow properly summarily denied this claim

| neffective Assistance of Counsel for Failing to Qbject
to Consideration of Inproper Victimlnpact Evidence

Jones next <clainms that his trial attorney should have
objected to the judge s consideration of inproper victiminpact

evidence, and that this allegation warranted an evidentiary
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heari ng bel ow He relies on a presentence investigation which
included a statenent by one of the victins’ nother indicating
her opinion that Jones should receive the death sentence. Once
again, this is an issue which could have been raised on direct
appeal, and Jones cannot avoid the application of a procedura
bar by recasting the claim as one of ineffective assistance of
counsel . Robi nson, 707 So. 2d at 699. I n addition, Jones does
not identify any support for his claim that the trial court
considered this statenent in the PSI when sentencing Jones to
death. The lack of specific facts to support this claimrenders
it facially insufficient, and the court below properly denied
the claimw thout a hearing.

In conclusion, all of the issues summarily denied by the
court below were properly resolved. No evidentiary hearing was
warranted on any of the clains presented in this issue, and
therefore this Court nust affirm the denial of postconviction

relief as to these cl ai ns.
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ISSUE I11
VWHETHER THE TRIAL COURT ERRED | N SUMVARI LY
DENYI NG OTHER LEGAL CLAIMS AS PROCEDURALLY
BARRED.

Jones’ final issue challenges the finding of a procedura
bar as to a nunber of other clains presented in his
post convi ction notion. The law is well established that these
clainms, all of which could and shoul d have been raised on direct
appeal, are clearly procedurally barred. In fact, Jones does
not even attenpt to denonstrate that the lower court’s rulings
were erroneous, but repeatedly asks this Court to reconsider
prior opinions, overrule precedent, and grant relief. No
reasonabl e basis for doing so has been offered.

Because these issues are not cognizable in postconviction
and therefore not properly before this Court, no standard of
review i s applicable.

Case law anply supports the summary rejection of these
cl ai ns. Sub-issues A, B, D, E, and F. all present
all egations of jury instruction error. Any such errors would
obviously be reflected in the trial transcript and therefore
available for consideration as classic direct appeal issues.

Oven v. State, 773 So. 2d 510, 515, n. 11 (Fla. 2000);

Ccchi cone, 768 So. 2d at 1050, n. 3; Gorhamyv. State, 521 So. 2d

1067, 1070 (Fla. 1988). Sub-issue C. asserts that the trial

court failed to find mtigation, also an obvious direct appea
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i ssue. Mann, 770 So. 2d at 1164, n. 2; Harvey v. Dugger, 656

So. 2d 1253, 1256 (Fla. 1995). Sub-issue G asserts that the
death penalty sentencing statute is wunconstitutional, a claim
which this Court has repeatedly rejected as barred in
postconviction as well as neritless. Onen, 773 So. 2d at 515

n. 11; Mnn, 770 So. 2d at 1164, n. 2. Sub-issue H alleges
t hat Jones’ sentence inproperly rests on an automatic
aggravating factor, during the course of a felony, which again
has been repeatedly rejected as both barred and w thout nerit.

Sireci v. State, 773 So. 2d 34, 45 n. 11 (Fla. 2000); Hudson v.

State, 708 So. 2d 256, 262 (Fla. 1998). This Court nust affirm

the summary deni al of each of these clains.
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CONCLUSI ON

Based on the foregoing argunents and authorities, the denial
of postconviction relief should be affirned.
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