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PRELIMINARY STATEMENT

Appellant, defendant inthetrial court below, will bereferredto as“ Appellant”,
“Defendant” or “Spann”. Appellee, the State of Florida, will be referred to as the
“State”. Referencesto the record will be by the symbol “R”, to the transcript will be
by the symbol “T”, to any supplemental record or transcript will be by the symbols
“SR” or “ST”, and to Spanns' brief will be by the symbol “IB”, followed by the
appropriate page numbers.

STATEMENT OF THE CASE AND FACTS

Attria, Appellant agreed that Lamar Miller (“Miller”) wasan expert who could
render an opinion with regardsto the authenticity of documents and/or identification
of signatures or handwriting (T. Vol. 25 p. 2548). Appellant never claimed that
handwriting analysisdid not satisfy Frye, he objectedto Miller’ stestimony that Spann
had i ntentionally disguised or distorted hishandwriting when giving exemplars(T. Val.
25 p. 2565). In the instant case, after hearing Miller’s proffered testimony, the trial
court followed Frye and found that (1) Miller’s testimony would assist the jury in
determining a fact in issue; (2) that Miller’s testimony was based on scientific
principleswhich had gained acceptancein thefield of forensic document examination,
and (3) that Miller was qualified to render an opinion on the subject. (T. Vol. 25 p.

2583). Therecord reflectsthat Miller testified that the distortion aspect is not anew



or recently developed area of document examination, rather it has been a part of the
literature since the early 1900's. (T. Vol. 25 p. 2554-2555).

At tria the state proved that Miller's testimony is based upon scientific
principlesaccepted intheforensicfield. Miller testified that document examinersare
certified by anational organization called the American Board of Forensic Document
Examiners(T. Vol. p. 2556). He stated that this organization proscribesthetraining
and that theidentification of distorted and disguised handwriting isrecognized by this
organization (T. Vol. 25 p. 2560-63). In support of histestimony, Miller relied upon
theHarrison textbook whichiscited with approval by the American Board of Forensic
Document Examiners (T. Vol. 25 p. 2561-2563).

Philmore testified that Spann had written him aletter while they wereinjall,
encouraging him to testify that Spann had nothing to do with the murder of Kazue
Perron (T. Vol. 26 p. 2700). Philmore also detailed the pawn robbery and explained
that Spann was not sati sfied with themoney Philmore and SophiaHutchinswere able
toget (T.Vol. 26 pp. 2657-2668). Spann and Philmore decided to rob abank the next
day andto carjack afemale, kill her and take her car useit asagetaway (T. Vol. 26 p.
2668). Thefollowingday, November 14, 1999 they two men car jacked K azue Perron,
droveto aremote location, and killed her so she could not identify them and took her

gold Lexus to use as a getaway after the bank robbery (T. Vol. 26 p. 2669-2676).



Philmoretestified that Kazue Perron begged for her life and that he shot her because
Spanntoldhimtodoit(T. Vol. 26 p. 2681-2682). Philmoretestified that heand Spann
robbed the bank and used the Lexus as agetaway (T. Vol. 26 pp. 2689-2694). The
two men picked up Keyontra Cooper and Toya Stevens, and were spotted by the
police, and fled at high speeds (T. Vol. 26 pp. 2689-2694). It was Philmore's
testimony that he originally was not going to cooperate but had heard that Spann had
told meninjail that Philmorewould do whatever hewanted because hewasdumb (T.
Vol. 26 p. 2699).

In this case, on May 25, 2000 defense counsdl Little informed the court that
Spann wanted to waive the presentation of mitigating evidence. (T. Vol. 30 p. 3161).
Thetria judgeasked counsd if after investigation hereasonably believed that therewas
evidencethat could be presented and counsel answeredyes(T. Vol. 30p. 3161). The
judge asked what the statutory and non-statutory mitigatorswere(T. Vol. 30p. 3161).
Little stated that there was evidenceto support the statutory mitigator that Spannwas
an accomplice with arelatively minor rolein the murder (T. Vol. 30 p. 3161). With
respect to non-statutory mitigation, Little stated that he and Udell had contacted
Spann’ smother, brother, and sister, all of whomwould testify that hewasagood son,
and sibling, when he was ayoung man. The only negative testimony would be that

when he reached a certain age he began to hang around with abad crowd. Counsel



alsointendedto present, through prison records, an argument that A ppellant would be
capable of living in an open prison environment without being athreat to himself or
anybody else (T. Vol. 30 p. 3162). Udell informed the court that Appellant was
initially examined by Dr. Patrillo who administered the WAIS test and some
standardized intelligence and neurol ogical tests. However, at hissecond appointment,
Appellant refused to be examined by Dr. Patrillo (T. Vol. 30 p. 3163). Udell advised
the court that counsel had investigated school records, social records, met with other
family membersin West Palm and Tallahassee, and reviewed the criminal records of
Spann and Philmore (T. Vol. 30 p. 3164). The judge asked if they found any
mitigation with respect to school and socia records, meeting with theother family, and
in the criminal history and Little answered that there wasnone (T. Vol. 30 P. 3164).
Littletold the judgethat hefound no other mitigating evidence and that hetold Spann
that they can and arewilling to present mitigation. Spannwasadvised by Littlethatin
the absence of mitigating evidence, the court would have nothing but aggravating
factors to consider and would most likely recommend death. Even knowing this
Appellant still did not want them to go forward (T. Vol. 30 p. 3165).
The following colloguy occurred between the trial judge and

Spann:

THE COURT: And Mr. Spann, the mitigating evidence



that’s been discussed on the record by Mr. Little, that's
been discussed with you sir?

THE DEFENDANT: Yes Ma am

THE COURT: And would you concur that your counsel
has recommended that you present this evidence, please,
sir?

THE DEFENDANT: Yes.

THE COURT: Mr. Spann, you understand that the law
provides that in the penalty phase, first it is determined
whether any sufficient aggravating circumstancesexist that
would justify thedeath penalty. And Second, whether there
are any mitigating circumstances to outweigh the
aggravating circumstances?

Mr. Bakkedahl, could you state on the record for my
benefit aswell asthedefendant’ s, the statutory aggravating
circumstances the state intends to rely upon, please?

MR.BAKKEDAHL:YesMa am. |’mlookingfor my death
penalty memorandum. | have it here somewhere. Mr.
Colton hid it on me. Your Honor, the state would be
intending to rely on the following aggravating
circumstances. The Defendant has previously been
convicted of a violent felony. For the record, those
offenseswould include homicide conviction,—mand aughter,
conviction out of Tallahassee, that is; shooting a deadly
missile; possession by aconvicted felon, conviction out of
Palm Beach County. And then out of Orange County, an
escape with a battery. And that’s Orange County. We
would also berelying onthewitnesselimination aggravator,
cold—we would be relying on the cold, calculated and
premeditated aggravator. We would be relying on the
pecuniary gain aggravator. Wewould berelyingonthe“in
thecommission of afelony” aggravator. | believethat’sit.



THE COURT: Mr. Spann, hearing these statutory
aggravatorsonwhichthestateintendstorely, and knowing
what the law is, that I’ve just explained to you, it is my
understanding that notwithstanding your counsels
recommendation that you present mitigators, again knowing
that the law would require a weighing of the aggravating
factors, mitigating factors, that itisyour wishtowaiveyour
right to present any mitigating evidence?

THE DEFENDANT: Yes, itis.

THE COURT: And, Sir, are you on any medication today,
please?

THE DEFENDANT: Presently, no.

THE COURT: And, sir, have you been on any medication
throughout the trial.

THE DEFENDANT: No.

THE COURT: Mr. Spann, | am sure, sir, that you are
disappointed with the verdict. This oftentimes happens
with defendants. And based on that disappointment they
make a decision not to present mitigating evidence. Once
that waiver ismade, if you decide not to continuewith your
waiver, that would not be the basis of areason to overturn
the case, or an issue on appeal. The appellate courts have
foundthat thosewaiversarevalid. Doyou understand that,
please?

THE DEFENDANT: Yes, Ma am.

THE COURT: Oftentimes, sir, when Defendantsmakethis
decision, they regret it. Once we go through the penalty
phase, there’ sno mitigation presented, sentenceisimpose,
you will haveto live with this decision, sir.



THE DEFENDANT: Yes, Ma am.

THE COURT: It's one that you need to think about and
don't make in a reaction of disappointment. Do you
understand, please.

THE DEFENDANT: Yes, | thought about it sincel cameto
jail in*97.

THE COURT: Okay, sir. Thank you very much. Court’s
pr_epare_d to rule on the defendant’ s requested waiver of
mitigation.

(T. Vol. 30 pp. 3165-3168)

At this point, the state asked defense counsel if they had uncovered any
evidenceof headinjuries, physical illnessor mental illnessin Appellant’ sbackground
and defense counsel informed the court that A ppellant had beenin acar accident and
that he went to the emergency room but was not admitted to the hospital (T. Vol. 30
p. 3169). Defense counsel stated that there were no records of who treated Appellant
and Appellant said that hedid not think it wasaseriousinjury and had not complained
of aheadinjury (T.Vol.30p. 3169). Thestateaskedif any family membersindicated
that therewasabehavioral changein Appellant after the accident and defense counsel
said no (T. Vol. 30 p. 3170. The state asked if there were any significant childhood

IlInesses and defense counsel said no (T. Vol. 30 p. 3170).

TheAppellant wasswornin and thejudge asked himif hewished towaiveand



instruct counsel not to present any mitigating evidenceand A ppellant said that washis
wish (T. Vol. 30 p. 3170). Thetria court found that Appellant had given afree and
voluntary waiver with regardsto the presentation of mitigation evidence(T. Vol. 30P.
3177).

On May 30, 2000, a status hearing was held wherein the trial court gave
Appellant the opportunity to change his mind about thewaiver (T. Vol. 30 p. 3183).
Defense counsel stated that Appellant had not changed his mind and wanted to be
released from the courtroom because he did not want to participate in the case (T.
Vol. 30 p. 3183).

The following colloquy occurred between Spann and the judge;

THE COURT: Mr. Spann, itismy understanding obviously
from your attorney that he has spoken with you again this
weekend, aswell asthismorning. And again, youwishto
waive your ability to present mitigating factors on your
behalf during this phase of the trial; isthat correct, sir?

THE DEFENDANT: Yes, Ma am.

THE COURT: And once again, just to confirm that you
understand that the instructionswould be given to thejury
would be, they are to determine what if any aggravating
factorsthere may be and then review the mitigating factors
and do a weighing process. And as such their advisory
sentence would be based through my instructions on
whether themitigating circumstanceswould be sufficient to
outweigh the aggravating circumstances, if any. S o ,
knowing thelaw, onceagain, sir, did youwishtowaivethe



presentation of any mitigating factors?
THE DEFENDANT: Yes.
(T. Vol. 30 pp. 3183-3184).

Atthestatushearing held on May 25, 2000, defense counsd Littlea soinformed
thetrial court that Appellant did not want ajury recommendation for his sentence, he
wanted thejudgeto sentencehim (T. Vol. 30 p. 3173). Littletold thecourt that he had
encouraged Appellant to seek and advisory verdict (T. Vol. 30 p. 3174).

The following colloquy occurred between the court and Spann:

THE COURT: Mr. Spann, what isyour level of education,
Sir?

THE DEFENDANT: Ninth grade

THE COURT: How old are you , please?

THE DEFENDANT: Twenty-siX.

THE COURT: Do you understand what is going on?
THE DEFENDANT: Yes, ma am.

THE COURT: And, Mr. Little indicated that this is
something you’ ve thought about and talked to him about;
Isthat correct, please?

THE DEFENDANT: Yes, Ma am.

THE COURT: Sir, doyou understand that thejury advisory
sentence to beimposed isentitled by law and will be given



great weight by this court in deciding what sentence to
impose?

THE DEFENDANT: Yes, ma am.

THE COURT: It isonly under the rarest of circumstances
that the Court would impose a sentence other than that
which the jury recommended. Do you understand?

THE DEFENDANT: Yes.

THE COURT: And | think what is key is that if the jury
recommends life, then | must be-l must give that
recommendation great weight. And again, only under the
rarest of circumstances could | impose a sentence other
than alife sentence. Do you understand?

THE DEFENDANT: Yes.

THE COURT: And, sir, | have no ideawhat sentence this
court would impose with regardsto the penalty. | haven't
heard any of the aggravating factors that are going to be
argued. | haven’'t weighed them as required by law. But,
again, if thejury wereto recommend alife sentence, despite
what | thought thelaw would require, thelifesentenceinal
likelihood is that which would be imposed. Do you
understand?

THE DEFENDANT: Yes, | do.

THE COURT: Again, asyou and | previoudly discussed,
I’m sure you are disappointed with the verdict, and | don’t
want that to be the motivator for you to not ask for a jury
advisory opinion in thiscase. I’'m going to ask you about
this again, but | want you to think about the fact that you
don’tknow what ajury’ sgoingtodo. A jury very well may
make alife recommendation in thiscase. And, only if by

10



clear and convincing evidence, reasonable men couldn’t
differ, only with that standard could I not go with what the
jury’srecommended. Do you understand please?

THE DEFENDANT: Yes| do.

THE COURT: Given that, and knowing what the status of
thelaw isand what we' ve discussed, areyoutelling methat
you wish to waive your right to ajury recommendationin
this case, please?

THE DEFENDANT: Yes, | do.

THE COURT: Have you had the opportunity to fully
discuss this with your counsel ?

THE DEFENDANT: Yes, | have.

THE COURT: And with regards to both the mitigating
evidence and the jury recommendation, are there any
guestions that you have of your attorney?

THE DEFENDANT: No.

THE COURT: Or of the Court?

THE DEFENDANT: No.

THE COURT: And you've had sufficient time to full
discuss both these issues with Mr. Little; is that correct,
please?

THE DEFENDANT: Yes, maam

THE COURT: Did you wish to be heard counsel?

MR. BAKKEDAHL: No, ma am.

11



THE COURT: The Court finds the Defendant has given a
freeand voluntary waiver with regardstothe— anintelligent
waiver with regards to the presentation of mitigating
evidence, as well as to his right to a jury advisory
recommendation with regards to a sentence.

(T. Vol. 30 pp. 3174-3177).

Atthestatushearing held on May 30, 2000, thejudge againinformed Appellant
that the court would place great weight on the advisory recommendation and only
under the rarest of circumstances would she impose a sentence other that which is
recommended (T. Vol. 30 p. 3185). Appellant said that he still wished to waive the
advisory jury verdict (T. Vol. 30 p. 3185). The Appellant signed awritten waiver of
theadvisory jury verdict in court on May 30, 2000 (T. Vol. 30 p. 3194, Penalty Phase
Exhibit 1).

On June 2, 2000, the Spencer hearing was held and both sides presented | egal
argument (T. Vol. 3pp. 379). Thetrial court entered it’ s sentencing order on June 23,
2000. Thetria court found the following five aggravators had been proven; (1) The
defendant was previously convicted of another capital felony or of afelony involving
theuseor threat of violenceto the person, (2) The capital felony was committed while
the defendant was engaged, or was an accomplice, in the commission of, or attempt

to commit, or flight after committing or attempting to commit, kidnapping, (3)The

capital felony wascommitted for the purpose of avoiding or preventing alawful arrest

12



or detection for the crimesfor which the defendant was ultimately convicted, (4) The
capital felony wascommitted for pecuniary gain, (5) Thecapital felony wasahomicide
and was committed in a cold, calculated, and premeditated manner without any
pretense of moral or legal justification (T. Vol. 3 pp. 379-382). Thetria court found
no statutory mitigation but found the following non-statutory mitigators had been
proven; (1) the defendant had been a good son according to his mother, and a good
brother according to hissiblings, and was agood student up to apoint (little weight),
(2) Thedefendant wasnot the personwho fired thefatal shotsinthemurder for which
he is to be sentenced (very little weight), (3) The defendant is capable of livingin a
prison population without serious difficulty or doing harm to another (some weight),
(4) The defendant’ s wife would testify that the defendant was a good husband and
father (slight weight), (5) the P.S.I reflectsthat the defendant’ sfather was shot to death
when the defendant was 2 to 4 years old (moderate weight) (T. Vol. 3 pp. 387-389).
The court found that the aggravating circumstances far outweigh the mitigating
circumstances and that the aggravating circumstances in this case are appalling (T.
Vol. 3p 390). Thecourt found that the aggravating circumstances greatly outweigh
therelatively insignificant non-statutory mitigating circumstances(T. Vol. 3 p. 390).

The tria court sentenced the defendant to death (T. Vol. 3 p. 391)

13



SUMMARY OF THE ARGUMENT

POINT I: Thetrial court properly admitted the expert testimony of Lamar Miller asthe

science of handwriting meets the Frye standard of admissibility.

POINT II: The tria court followed the dictates of Koon and properly found that
appellant made a knowing and voluntary waiver of the presentation of mitigating
evidence,

POINT Ill: Thetrial court properly found that appellant freely and voluntarily made
aknowing and intelligent waiver of the advisory.

POINT IV: Therecord supportsthetrial courtsfinding of the aggravating factor that
the appellant was previously convicted of another capital felony or of a felony
involving the use or threat of violence to a person.

POINT V: The trial court properly found separate aggravating circumstances of,
during the commission of afelony(kidnapping), pecuniary gain, and avoid arrest, as
each aggravator is supported by separate and distinct aspects of the crime.

POINT VI: Thetrial court properly considered and weighed the mitigation proffered
by appellant that was supported by the record aswell astheinformation contained in
the P.S.I

POINT VII: Thetria court properly assigned weight to the mitigating factors.

POINT VIII: The death sentence is proportional.

14
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ARGUMENT

POINT |
THE TRIAL COURT PROPERLY FOUND THAT THE
HANDWRITING ANALYSIS SATISFIED THE FRYE
STANDARD FOR ADMISSIBILITY.
The Appellant claims that the admission of the forensic document examiner,

Lamar Miller’s, testimony was error because the “science” of handwriting analysis

does not meet the Frye v. United States, 293 F. 1013 (D.C. Cir. 1923) standard for

admissibility.  Appellant asserts that since some federa courts have excluded

handwriting analysisasascience, under Daubert v. Merrel Dow Pharmaceuticals, Inc.,

509 U.S.579(1993), and that thisanalysisislessrestrictivethan Frye, thenthisCourt
should regect handwriting analysis as a science.

Thisissueisnot properly preserved for appellatereview. Itiswell established
that for an issue to be preserved for appeal, it must be presented to the lower court
and “the specificlegal argument or ground to be argued on appeal must be part of that

presentation if it isto be considered preserved.” Archer v. State, 613 So. 2d 446 (Fla.

1993) (quoting Tillman v. State, 471 So. 2d 32, 35 (Fla. 1985)). See also, Steinhorst

v. State, 412 So. 2d 332, 338 (1982). At trial, Appellant agreed that Lamar Miller
(“Miller”) wasan expert who could render an opinion with regardsto the authenticity

of documentsand/or identification of signaturesor handwriting (T. Vol. 25 p. 2548).
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Appellant never claimed that handwriting analysisdid not satisfy Frye, he objected to
Miller’ stestimony that Spann had intentionally disguised or distorted hishandwriting
when giving exemplars(T. Vol. 25 p. 2565). Hence, theissue presented by Appellant

isnot properly beforethis Court and the Court should affirm Appellant’ s conviction.

However, should thiscourt reach themerits, it will find no error asthetrial court
properly admitted Lamar Miller’ sexpert testimony becauseit satisfied Frye. Further,
the testimony relating to the Appellant’ s distorted handwriting was relevant to show
his consciousness of guilt.

Application of ade novo standard of review is appropriate when a Frye issue

isinvolved. Brimyv. State, 695 So. 2d 268, 274 (Fla. 1997), Hadden v. State, 690 So.

2d 573, 579 (Fla. 1997), Stokes v. State, 548 So. 2d 188 (Fla.1989). Under the de

novo standard of review, an appellate court freely considers the matter anew asif no
decision had been rendered below. An appellate court’s “principal mission” isto
resolve questions of law and to refine, clarify, and develop legal doctrines. Elder v.
Holloway, 984 F.2d 991 (9th Cir. 1993) (Kozinski, J., dissenting from thedenial of a

suggestion for rehearing en banc), adopted by Elder v. Holloway, 510 U.S. 510, 516,

114 S.Ct. 1019, 1023, 127 L .Ed.2d 344 (1994) (holding theissueisaquestion of law,

not one of “legal facts,” which is reviewed de novo on appeal).
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Appellant claimsthat handwriting analysis has been under recent scrutiny and
that somefederal courtshavefound that handwriting analysisdoesnot satisfy theless
restrictive Daubert standard. Appellant cites to three federal district court casesto
support hisclaimthat handwriting analysiscan not beregarded asscientific knowledge
under Daubert and claims that it is time for Florida courts to reconsider the
admissibility of handwriting identification.

Thiscourt hassaid that “ despite thefederal adoption of amorelenient standard

in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) we have

maintained the higher standard

of reliability as dictated by Frye’. Ramirez v. State, 651 So. 2d 1164 (Fla. 1995).

Recently, in Hadden v. State, 690 So. 2d 573(Fla. 1997), this court reiterated it’s

stancethat the question of the appropriate standard of admissibility of novel scientific
evidence of any kind was resolved by this Court in favor of the Frye test. See, e.q.,

Stokesv. State, 548 So. 2d 188 (Fla. 1989). In Stokes, thisCourt specifically rejected

a balancing approach as being too impractical and difficult to apply, and stated that
the Frye standard is the proper standard for admission of novel scientific expert
testimony. 1d. at 194-95. Inreaching that conclusion, this Court found thefollowing
reasons for the continued use of the Frye test compelling:

The underlying theory for this rule [Frye ] is that a
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courtroom is not a laboratory, and as such it is not the
place to conduct scientific experiments. If the scientific
community considersaprocedure or processunreliablefor
Its own purposes, then the procedure must be considered
less reliable for courtroom use. 1d. at 193-94.
Furthermore, inU.S. v. Paul, 175 F.3d 906, 910 (11th Cir. 1999), the Eleventh
Circuit found that handwriting analysisisadmissible under Daubert and doesqualify
asreliable scientific evidence. The Eleventh Circuit reasoned that courts have long

received handwriting analysisasadmissibleevidence, citingto U.S. v. Jones, 107 F.3d

1147 (6th Cir. 1997), and U.S. v. Velasguez, 64 F.3d 844 (3d Cir. 1995). Hence,

Appelant’s claim that it istime for florida courts to reconsider the admissibility of
handwriting analysis is without merit.

Turning to the Frye analysis, “[u]lnder Frye, it must be shown that a scientific
principle or test is ‘ sufficiently established to have gained general acceptance in the

particular field inwhichit belongs.”” Fryev. United State, 293 F. 1013, 1014 (D.C.

Cir. 1923). Asthis Court has opined:

[T]he burden is on the proponent of the evidence to prove the general
acceptance of both the underlying scientific principle and the testing
procedures used to apply that principle to the facts of the case at hand.
Thetria judge hasthe soleresponsibility to determinethisquestion. The
general acceptance under the Frye test must be established by a
preponderance of the reasoning

Ramirez, 651 So. 2d at 1168. Before admitting the testimony of an expert witness
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concerninganew scientific principle, thetrial court must determine: (1) whether such
expert testimony would assist the jury in understanding the evidence or in deciding a
fact inissue; (2) whether such testimony is based on a scientific principle which has
gained general acceptanceinthat particular scientific community; and (3) whether the
expert witnessissufficiently qualified to render an opinion onthesubject. 1d. at 1166.

In the instant case, after hearing Miller’ s proffered testimony, the trial court
followed Frye and found that (1) Miller's testimony would assist the jury in
determining a fact in issue; (2) that Miller’s testimony was based on scientific
princi pleswhich had gained acceptancein thefield of forensic document examination,
and (3) that Miller was qualified to render an opinion on the subject. (T. Vol. 25 p.
2583). Taking each Fryerequirement inturn, thiscourt will find that Lamar Miller’s
testimony satisfied Frye and was properly admitted.

Miller’ sexpert testimony assisted the jury in understanding the evidenceor in
deciding afact inissuein the instant case. The record clearly supports the fact that
testimony about the variationsand distortionsof Appellant’ shandwriting would assist
the jury in determining whether or not Appellant wanted to prevent the state from
discovering that hewrote aletter to Philmore asking him to testify that A ppellant had
nothing to do with the murder. This fact bore on Spann’s state of mind and

consciousness of guilt.
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The fact that Miller is an expert in the field can not be challenged since
Appellant agreed that Miller was an expert and could render an opinion with respect
to theauthenticity of documents, and/or identification of signaturesor handwriting. (T.
Vol. 25 p. 2548). Moreover, therecordreflectsthat Miller testified that the distortion
aspect isnot anew or recently devel oped area of document examination, rather it has
been a part of the literature since the early 1900's. (T. Vol. 25 p. 2554-2555).

At trial the state proved that Miller's testimony is based upon scientific
principlesaccepted intheforensicfield. Miller testified that document examinersare
certified by anational organization called the American Board of Forensic Document
Examiners(T. Vol. p. 2556). He stated that this organization proscribesthetraining
and that theidentification of distorted and disguised handwriting isrecognized by this
organization (T. Vol. 25 p. 2560-63). In support of histestimony, Miller relied upon
theHarrison textbook whichiscited with approval by the American Board of Forensic
Document Examiners(T. Vol. 25 p. 2561-2563). Hence, it has been established that
handwriting analysis is based on scientific principles which have gained general
acceptance in that particular scientific community. As such, Miller was correctly
permitted to opine about Spann’ s handwriting and the comparison between the letter
sent to Lenard Philmore and the exemplars given by Spann.

However, should the court find that it was error to admit Miller’ s testimony,
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such was harmless. The focus of a harmless error analysis “is on the effect of the

error onthetrier-of fact.” Statev. DiGuilio, 491 So.2d 1129, 1139 (Fla. 1986). “The

guestion iswhether thereisareasonablepossibility that theerror affected theverdict.”
Id. Giventhefacts of this case, thereis no reasonable possibility that the admission
of the experts testimony affected the verdict.

At trial it was established that Spann wrote to Philmore in jail encouraging
Philmoreto falsely testify that Spann had nothing to do with the murder (T. Vol. 26
p. 700). Therecordreflectsthat both men weredisappointed with the money obtained
in the pawn shop robbery so they conspired to carjack awoman and rob a bank the
following day (T. Vol. 26 p. 2668). The plan was to abduct a woman because it
would beeasier, kill her and use her car asthe getaway vehicle after the bank robbery
(T.Vol. 26 p. 2669). The record reflects that the two men abducted Kazue Perron,
killed her and used her car to escape after they robbed thefirst bank of Indiantown (T.
Voal. 26 p. 2669-2676). It wasPhilmore' stestimony that heoriginally wasnot going to
cooperate but he had heard that Spann had told men in jail that Philmore would do
whatever he wanted because he was dumb (T. Vol. 26 p. 2699).

From the foregoing, it is clear that there is no reasonable possibility that the
admission of Miller's testimony affected the verdict. Without question, had this

evidence been excluded, the result of the proceedings would not have changed. The
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evidence remained that Spann had written to Philmore telling him to say that Spann
wasnot involved. Further, Philmore outlined Spann’ scomplicity and leadershiprole
in the murder and other felonies. Assuch, exclusion of the fact that Spann attempted
to disguise his handwriting when giving exemplars would not have resulted in an
acquittal at trial. This court should affirm.
POINT II

THE TRIAL COURT FOLLOWED THE PROPER

PROCEDURE WITH RESPECT TO THE

DEFENDANT’S WAIVER OF MITIGATION AT THE

PENALTY PHASE.

Appellant challengesthat the acceptance of hiswaiver of mitigation on several

levels, alleging that the dictates of Koon v. Dugger, 619 So. 2d 246 (Fla. 1993) were

not met. First he asserts that his counsel failed to provide the trial court “with any
details or substance regarding the mitigating evidenceinthiscase”, or to providethe
trial court withavailablerecords(l.B. 51). Second, Spann maintainsthat thetrial court
erred in not compelling defense counsel “to provide an adequate proffer of what the
mitigating evidence would be’ (I.B. 51). This alleged failure, Spann Submits,
precluded thetria court from evaluating whether Spann’s waiver of mitigation was
knowingandvoluntary (1.B.51). Third, Appellant claimsthe*inadequate proffer” by

defense counsel makes “it impossible for this court to conduct [it’ s| proportionality
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review” (1.B. at 51-52). Ashislast argument, Spann submitsthat these errorscarried
over into the Spencer* hearing because the trial court did not conduct another Koon
inquiry to determine whether Spann knew that mitigating factors could have been
presented at this stage (1.B. 52). Therelief Spann seeksis a new penalty phase.

Thiscourt will find that the record supportsthetrial judge’ sdetermination that
the waiver was knowing and voluntary following aproper Koon hearing. The death
sentence should be affirmed.

The standard of review iswhether or not the trial court abused it’ sdiscretion
by honoring Appellant’ srequest to waive the presentation of mitigation. Muhammed
v. State, 782 So. 2d 343, 361 (Fla. 2001). Under the abuse of discretion standard of
review, the appellate court payssubstantial deferencetothetrial court’sruling. A trial
court’ sdetermination will be upheld by the appellate court "unlessthejudicial action
isarbitrary, fanciful, or unreasonable, which is another way of saying that discretion

Is abused only where no reasonable man would take the view adopted by the trial

court." Canakarisv. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980). The abuse of
discretion standard is one of the most difficult for an Appellant to satisfy. Ford v.
Ford, 700 So. 2d 191, 195 (Fla. 4th DCA 1997). Discretion isabused only when the

judicial actionisarbitrary, fanciful, or unreasonable, which is another way of saying

1Spencer v. State, 615 So. 2d 688 (Fla. 1993).
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that discretion is abused only where no reasonable person would take the view

adopted by thetrial court. Trease v. State, 768 So. 2d 1050, 1053, n. 2 (Fla. 2000),

citing Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990).

“When a defendant, against his counsel's advice, refuses to permit the
presentation of mitigating evidenceinthe penalty phase counsel must informthe court
on the record of the defendant's decision. Counsel must indicate whether, based on
hisinvestigation, he reasonably believesthereto be mitigating evidencethat could be
presented and what that evidence would be. The court should then require the
defendant to confirm on the record that his counsel has discussed these matterswith
him, and despite counsel's recommendation, he wishes to waive presentation of
penalty phase evidence.” Koon at 250. InFarr v. State, 621 So. 2d 1368,1369 (Fla.
1993) thiscourt stated “[w]erepeatedly have stated that mitigating evidence must be
considered and weighed when contained anywhere in the record, to the extent it is
believable and uncontroverted. That requirement applies with no less force when a
defendant arguesinfavor of thedeath penalty, and evenif the defendant asksthe court
not to consider mitigating evidence.”

In Chandler v. State, 702 So. 2d 186, 199 (Fla. 1997), this court stated that

“[w]eestablished the Koon procedure due to our concern with the problemsinherent

in atrial record that does not adequately reflect a defendant's waiver of hisright to
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present any mitigating evidence. This court went on to state that it’s primary reason
for requiring thisprocedurewasto ensurethat adefendant understood theimportance
of presenting mitigating testimony, discussed theseissueswith counsel, and confirmed
in open court that he or she wished to waive presentation of mitigating evidence.” 1d.
Only then could the trial court, and this Court, be assured that the defendant
knowingly, intelligently, and voluntarily waived thissubstantial andimportant right to
show the jury why the death penalty should not be imposed in his or her particular
case. Id. Chandler’ sattorney listed the penalty phase witnessesthat hewould call and
noted that they would all say good things about Chandler and told the court that he
had discussed this with Chandler. Id. The following colloquy occurred between the
trial court and Chandler:

Court: Okay. Mr. Chandler, | don't necessarily mean for

your lawyer to stay here and stand here and tell me exactly

what these people would say, but | presume that he has

been over with you the possibility of calling any and al

family membersthat you haveto speak about you and your

life and background and anything that would be favorable

to thisjury in making thisdecision. Has he gone over that

with you?

Chandler: Yes, he has, and | have made a decision, your
Honor, to call no one.

Court: Anddoyou understand, sir, that | anobliged totell

you by law that this could be a mistake because these
people could very well put some favorable information
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before this jury to persuade them to recommend a life
sentence, as opposed to a death sentence? Do you
understand that?

Chandler: Yes, | do.

Court: Andyou've had plenty of timetotalk thisover with
your lawyer?

Chandler: Yes.

Court: Anditisyour decisionthat you haveinstructed your
lawyer not to call these people. Isthat correct?

Chandler: That's correct.
Court: Isthereanything el se we need to put on the record?
Chandler 702 So. 2d at 199-200.

Thiscourt found that the above colloquy demonstrated that thetrial court acted
fully in compliance with the Koon requirement that a defendant knowingly and
intelligently waive the presentation of mitigating evidence on therecord. Moreover,
this court further found that defense counsel complied with hisdutiesunder Koon by
Investigating Chandler's background, having witnessesready and avail ableto testify,
and adequately outlining the favorable character evidence that Chandler's witnesses
would have presented. Accordingly, this court found no error in the trial court's
acceptance of Chandler'swaiver. Id. at 199-200.

Recently, in Overton v. State, 26 Fla. L. Weekly S592 (Fla. September 13,
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2001) this court found the following:

Turning to the record before us, we note at the outset that
the procedures required by Koon were satisfied. First,
defense counsel informed the trial court that Overton did
not wish to present any mitigating evidence. Counsel
specificaly advised the trial court that "over the past two
years' Overton had been steadfast in his position that if he
were convicted, he "did not want any mitigation being
presented on his behalf in any manner whatsoever."
Defense counsel added that the defense had prepared a
memo for the court outlining "things that we could have
brought out in mitigation."

Thefollowing occurred betweenthetrial court and Overtonwhenthetrial court
asked him if he wanted to present mitigation:

Overtonreplied"No, | don't want any mitigation." Thetrial
court explained to Overton the procedures that would take
place during the penalty phase. Thedefendant stated onthe
record that his reasons for not wanting the presentation of
mitigating evidencewere: (1) "l didn't commit the crime”;
(2) "I trust the appellate system. | figureI'm going to have
achanceto haveit reversed"; and (3) "I'm not going to put
my family and friendsthough thisstuff." Thejudgeassured
the defendant that: "[1]f you have any misconception that
mitigation would somehow undermine your position on
appedl, that'snot so" and "[y]ou don't have to expose those
people you choose to insulate from the stresses and
pressures of this sort of proceeding. You can still insulate
them and present mitigation through other forms of
evidence." The defendant responded: "But if this had
happened to some member of my family or some friends,
| wouldn't care if the guy drank too much sugar or salt or
what they said when he was a kid, there's no excuse for
what happened...." Overton further affirmed that his

27



attorneys had tried to convince him to present mitigating
evidence, but that he had instructed hisfamily and friends
to not cooperate. Overton laughed when the judge asked
whether someone had promised himanythingto enticehim
togiveup "thisimportant right." Hesimply added: "I'll just
takeit to the appellate court.” Thejudge again advised the
defendant: "l just can't help but point out to you what |
believe to be some of the fundamental flaws in your
reasoning process, because you do not necessarily, again,
compromiseany appellateissues[by presenting mitigating
evidence]." Overton added that he was "fully aware of
what's going on" and that he "know[s] a lot about the
processin the courtsand what [he] didn't know, Mr. Smith
and Mr. Garcia has [sic] explained it to me. They're not
real happy with my decision, but it is my decision.”

Overton, 26 Fla. L. Weekly S592.

This court found that when the trial court handled other related matters and
again questioned the defendant asto his decision to not present mitigating evidence,
and the defendant, once again, stated on the record that he did not wish to present any
evidencein mitigation. The court ultimately concluded that the defendant had " made
aknowing, voluntary decision even in the face of advice from competent counsel to
thecontrary. Overton, 26 Fla. L. Weekly S592. This court found no error and found
that the post-guilt phase record was indicative of ajudge who conscientiously and
deliberately examined the information available while respecting the wishes of the
defendant. |d.

In this case, on May 25, 2000 defense counsel Little informed the court that
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Spann wanted to waive the presentation of mitigating evidence. (T. Vol. 30 p. 3161).
Thetria judgeasked counsd if after investigation hereasonably believed that therewas
evidencethat could be presented and counsel answeredyes(T. Vol. 30p. 3161). The
judge asked what the statutory and non-statutory mitigatorswere(T. Vol. 30p. 3161).
Little stated that there was evidenceto support the statutory mitigator that Spannwas
an accomplice with arelatively minor rolein the murder (T. Vol. 30 p. 3161). With
respect to non-statutory mitigation, Little stated that he and Udell had contacted
Spann’ smother, brother, and sister, all of whomwould testify that hewasagood son,
and sibling, when he was ayoung man. The only negative testimony would be that
when he reached a certain age he began to hang around with abad crowd. Counsel
alsointended to present, through prison records, an argument that A ppellant would be
capable of living in an open prison environment without being athreat to himself or
anybody else (T. Vol. 30 p. 3162). Udell informed the court that Appellant was
initially examined by Dr. Patrillo who administered the WAIS test and some
standardized intelligence and neurol ogical tests. However, at hissecond appointment,
Appellant refused to be examined by Dr. Patrillo (T. Vol. 30 p. 3163). Udell advised
the court that counsel had investigated school records, social records, met with other
family membersin West Palm and Tallahassee, and reviewed the criminal records of

Spann and Philmore (T. Vol. 30 p. 3164). The judge asked if they found any
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mitigation with respect to school and socia records, meeting with theother family, and
in the criminal history and Little answered that there wasnone (T. Vol. 30 P. 3164).
Littletold the judgethat hefound no other mitigating evidence and that hetold Spann
that they can and arewilling to present mitigation. Spannwasadvised by Littlethatin
the absence of mitigating evidence, the court would have nothing but aggravating
factors to consider and would most likely recommend death. Even knowing this
Appellant still did not want them to go forward (T. Vol. 30 p. 3165).
The following colloguy occurred between the trial judge and

Spann:

THE COURT: And Mr. Spann, the mitigating evidence

that’s been discussed on the record by Mr. Little, that's

been discussed with you sir?

THE DEFENDANT: YesMa am

THE COURT: And would you concur that your counsel

has recommended that you present this evidence, please,

Sir?

THE DEFENDANT: Yes.

THE COURT: Mr. Spann, you understand that the law

provides that in the penalty phase, first it is determined

whether any sufficient aggravating circumstancesexist that

wouldjustify thedeath penalty. And Second, whether there

are any mitigating circumstances to outweigh the

aggravating circumstances?
Mr. Bakkedahl, could you state on the record for my
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benefit aswell asthedefendant’ s, the statutory aggravating
circumstances the state intends to rely upon, please?

MR.BAKKEDAHL:YesMa am. I’mlookingfor my death
penalty memorandum. | have it here somewhere. Mr.
Colton hid it on me. Your Honor, the state would be
intending to rely on the following aggravating
circumstances. The Defendant has previously been
convicted of a violent felony. For the record, those
offenseswoul d include homicide conviction,—mand aughter,
conviction out of Tallahassee, that is; shooting a deadly
missile; possession by aconvicted felon, conviction out of
Palm Beach County. And then out of Orange County, an
escape with a battery. And that’s Orange County. We
would al so berelying onthewitnesselimination aggravator,
cold—we would be relying on the cold, calculated and
premeditated aggravator. We would be relying on the
pecuniary gain aggravator. Wewould berelyingonthe“in
thecommission of afelony” aggravator. | believethat’sit.

THE COURT: Mr. Spann, hearing these statutory
aggravatorsonwhichthestateintendstorely, and knowing
what the law is, that I’ve just explained to you, it is my
understanding that notwithstanding your counsels
recommendation that you present mitigators, again knowing
that the law would require a weighing of the aggravating
factors, mitigating factors, that itisyour wishtowaiveyour
right to present any mitigating evidence?

THE DEFENDANT: Yes, itis.

THE COURT: And, Sir, are you on any medication today,
please?

THE DEFENDANT: Presently, no.
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THE COURT: And, sir, have you been on any medication
throughout the trial.

THE DEFENDANT: No.

THE COURT: Mr. Spann, | am sure, sir, that you are
disappointed with the verdict. This oftentimes happens
with defendants. And based on that disappointment they
make a decision not to present mitigating evidence. Once
that waiver ismade, if you decide not to continuewith your
waiver, that would not be the basis of areason to overturn
the case, or an issue on appeal. The appellate courts have
foundthat thosewaiversarevalid. Doyou understand that,
please?

THE DEFENDANT: Yes, Ma am.

THE COURT: Oftentimes, sir, when Defendantsmakethis
decision, they regret it. Once we go through the penalty
phase, there’ sno mitigation presented, sentenceisimpose,
you will have to live with this decision, sir.

THE DEFENDANT: Yes, Ma am.

THE COURT: It's one that you need to think about and
don't make in a reaction of disappointment. Do you
understand, please.

THE DEFENDANT: Yes, | thought about it sincel cameto
jail in*97.
THE COURT: Okay, sir. Thank you very much. Court’s
prepared to rule on the defendant’s requested waiver of
mitigation.

(T. Vol. 30 pp. 3165-3168)
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At this point, the state asked defense counsel if they had uncovered any
evidenceof headinjuries, physical illnessor mental illnessin Appellant’ sbackground
and defense counsel informed the court that A ppellant had beenin acar accident and
that he went to the emergency room but was not admitted to the hospital (T. Vol. 30
p. 3169). Defense counsel stated that there were no records of who treated Appellant
and Appellant said that hedid not think it wasaseriousinjury and had not complained
of aheadinjury (T.Vol.30p. 3169). Thestateaskedif any family membersindicated
that therewasabehavioral changein Appellant after the accident and defense counsel
said no (T. Vol. 30 p. 3170. The state asked if there were any significant childhood
IlInesses and defense counsel said no (T. Vol. 30 p. 3170).

TheAppellant wasswornin and thejudge asked himif hewished towaiveand
instruct counsel not to present any mitigating evidenceand A ppellant said that washis
wish (T. Vol. 30 p. 3170). Thetria court found that Appellant had given afree and
voluntary waiver with regardsto the presentation of mitigation evidence(T. Vol. 30P.
3177).

On May 30, 2000, a status hearing was held wherein the trial court gave
Appellant the opportunity to change his mind about thewaiver (T. Vol. 30 p. 3183).
Defense counsel stated that Appellant had not changed his mind and wanted to be

released from the courtroom because he did not want to participate in the case (T.
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Vol. 30 p. 3183).
The following colloquy occurred between Spann and the judge;

THE COURT: Mr. Spann, itismy understanding obviously
from your attorney that he has spoken with you again this
weekend, aswell asthismorning. And again, youwishto
waive your ability to present mitigating factors on your
behalf during this phase of the trial; isthat correct, sir?

THE DEFENDANT: Yes, Ma am.
THE COURT: And once again, just to confirm that you
understand that the instructionswould be given to the jury
would be, they are to determine what if any aggravating
factorsthere may be and then review the mitigating factors
and do a weighing process. And as such their advisory
sentence would be based through my instructions on
whether themitigating circumstanceswould be sufficient to
outweigh the aggravating circumstances, ifany. S o ,
knowingthelaw, onceagain, sir, did you wishtowaivethe
presentation of any mitigating factors?
THE DEFENDANT: Yes.
(T. Vol. 30 pp. 3183-3184).
The court then listed the possible mitigation as follows: 1) defendant was an
accomplicewitharelatively minor role, 2) they would have called hismother, brother,
and sister to testify that he was a good son and brother, but later in life got in with a

bad crowd, 3) his mother would testify that he was a good student in school, 4) the

defense would present a prison record that reflects Appellant could live in a prison
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environment without doing harm to others, 5) Appellant met with Dr. Patrillo who
reached no conclusionswith respect to A ppellantsmental state because of Appellant’s
unwillingness to be evaluated but that there were no competency issues, 6) social
records could have been presented, 7) defendant had a head injury though not a
significant injury, and 8) Folia Spann would have testified that Spann was a good
husband and that they had a four year old child (T. Vol. 30 pp. 3188-3190).

Hence, in comparison to Chandler and Overton, theinstant record establishes

that thetrial court more than satisfied the dictates of Koon. Spann was made aware
of his right to present mitigation and the record is indicative of a judge who
conscientiously and deliberately examined theinformation avail ablewhilerespecting
Spann’swishes. Inthis case defense counsel satisfied Koon and informed the court
what mitigation would have been presented. Spann failsto explain how this proffer
Isinadequate. Moreover, Spann unequivocally stated that he had thought about this
walver sincehewasputinjail in 1997 and hewished to waive mitigation. Furthermore,
Appellant was given a second opportunity to decide to present mitigation and he

refused. Hence, there was no error and the death sentence should be affirmed. 2

2WWhi l e the state recognizes this court’s decision in
Muhammad v. State, 782 So. 2d 343 (Fla. 2001) (requiring
preparation of a PSI in every case where the defendant is not
challenging the inposition of the death penalty or refuses to
present mtigating evidence), this decision is not applicable to
Spann because he was sentenced prior to the date the opinion was
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POINT I11
THE TRIAL COURT PROPERLY FOUND THAT THE
DEFENDANT KNOWINGLY AND VOLUNTARILY
WAIVED THE ADVISORY JURY.

Appellant arguesthat thetrial court’ sfinding that A ppellant freely and voluntarily
made a knowing and intelligent waiver of the advisory jury is not supported by the
record (1B at 54). Appellant also claimsthat the collogquy conducted by thetrial court
was inadequate and incomplete because Appellant’s participation was limited to
affirmationsand hewas not told that thetrial court could reject hiswaiver (1B 54-59).
As his last point, Appellant asserts that the trial court erred by not exercising it’s
discretion and requiring an advisory jury.  This claim is meritless as the record
reflects that Appellant freely and voluntarily waived the advisory jury and the tria
court’s colloquy was proper. Thetrial court did not abuse it’s discretion by failing
toinformthe Appellant that it did not haveto accept hiswaiver because, implicitinthe
fact that Appellant hasto ask to waivetheadvisory jury isthat thetrial court may reject
hiswalver.

The standard of review is abuse of discretion. State v. Carr, 336 So. 2d 358

(Fla.1976). Under the abuse of discretion standard of review, the appel late court pays

issued, it is notable that the trial court's decision to order
the preparation of a PSI in this case is consistent with this
court’s decision in Mihammd. See Also Overton v. State, 26
Fla. L. Weekly S592 (Fl a. Septenber 13, 2001).
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substantial deferenceto thetrial court’sruling. A tria court’s determination will be
upheld by the appellate court "unless the judicia action is arbitrary, fanciful, or
unreasonable, whichisanother way of saying that discretion isabused only whereno

reasonable man would take the view adopted by the trial court.” Canakaris v.

Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980). The abuse of discretion standard is
oneof themost difficult for an appellant to satisfy. Fordv. Ford, 700 So. 2d 191, 195
(Fla. 4th DCA 1997). Discretion isabused only whenthejudicial actionisarbitrary,
fanciful, or unreasonable, whichisanother way of saying that discretionisabused only
where no reasonabl e person would take the view adopted by thetrial court. Treasev.
State, 768 So. 2d 1050, 1053, n. 2 (Fla. 2000), citing Huff v. State, 569 So. 2d 1247,
1249 (Fla. 1990).

With respect to Appellants waiver of the advisory sentence, the record must
affirmatively show that he voluntarily and intelligently waived the right to have a

sentencing jury render its opinion on the appropriateness of the death penalty.

Lamadline v. State, 303 So. 2d 17, 20(Fla. 1974) See Also Carr, 336 So. 2d at 359
(Fla.1976)(wheredefendant entered awritten waiver whichthetrial judgefound was
fredly, intelligently, and voluntarily made). The tria judge, upon a finding of a
voluntary andintelligent waiver, may in hisor her discretion either requirean advisory

jury recommendation, or may proceed to sentence the defendant without such
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advisory jury recommendation. Carr at 359; Seealso Palmesv. State, 397 So. 2d 648,

656 (Fla.1981), Sireci v. State, 587 So. 2d 450 (Fla. 1991), Muhammad v. State, 782

So. 2d 343, 361(Fla. 2001).°

Intheinstant case, at the hearing held on May 25, 2000, defense counsel Little
informed the trial court that Appellant did not want a jury recommendation for his
sentence, he wanted the judge to sentence him (T. Vol. 30 p. 3173). Littletold the
court that he had encouraged Appellant to seek and advisory verdict (T. Vol. 30 p.
3174).

The following colloquy occurred between the court and Spann:

THE COURT: Mr. Spann, what isyour level of education,
Sir?

THE DEFENDANT: Ninth grade
THE COURT: How old are you , please?

THE DEFENDANT: Twenty-six.

SAppellant cites to State v. Arthur, 374 S.E. 2d 291 (S.C
1988), to illustrate the principle that the acceptance of a
jury waiver nust be based on a witten record and that this
can be acconplished only through a searching interrogation of
the accused. However the decision in Arthur, was nodified by
State v. Or, 403 S.E. 2d 623 (S.C. 1991), holding that the
wai ver may be established by a coll oquy between the court and
t he accused or between the court and defense counsel or both.
Moreover, Arthur is inapplicable to the instant case because
the trial court in Arthur conducted no colloquy and there was
no witten record. Arthur, 374 S. E 2d at 293. Hence,
Appellant’s reliance on Arthur is m spl aced.
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THE COURT: Do you understand what is going on?
THE DEFENDANT: Yes, ma am.

THE COURT: And, Mr. Little indicated that this is
something you’ ve thought about and talked to him about;
Isthat correct, please?

THE DEFENDANT: Yes, Ma am.

THE COURT: Sir, doyou understand that thejury advisory
sentence to beimposed isentitled by law and will be given
great weight by this court in deciding what sentence to
impose?

THE DEFENDANT: Yes, ma am.

THE COURT: It isonly under the rarest of circumstances
that the Court would impose a sentence other than that
which the jury recommended. Do you understand?

THE DEFENDANT: Yes.

THE COURT: And | think what is key is that if the jury
recommends life, then | must be- must give that
recommendation great weight. And again, only under the
rarest of circumstances could | impose a sentence other
than alife sentence. Do you understand?

THE DEFENDANT: Yes.

THE COURT: And, sir, | have no ideawhat sentence this
court would impose with regardsto the penalty. | haven't
heard any of the aggravating factors that are going to be
argued. | haven’'t weighed them as required by law. But,
again, if thejury wereto recommend alife sentence, despite
what | thought thelaw would require, thelifesentenceinal
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likelihood is that which would be imposed. Do you
understand?

THE DEFENDANT: Yes, | do.

THE COURT: Again, asyou and | previoudly discussed,
I’m sure you are disappointed with the verdict, and | don’t
want that to be the motivator for you to not ask for a jury
advisory opinion in this case. I’'m going to ask you about
this again, but | want you to think about the fact that you
don’tknow what ajury’ sgoingtodo. A jury very well may
make alife recommendation in thiscase. And, only if by
clear and convincing evidence, reasonable men couldn’t
differ, only with that standard could I not go with what the
jury’srecommended. Do you understand please?

THE DEFENDANT: Yes| do.

THE COURT: Given that, and knowing what the status of
thelaw isand what we' vediscussed, areyoutelling methat
you wish to waive your right to ajury recommendationin
this case, please?

THE DEFENDANT: Yes, | do.

THE COURT: Have you had the opportunity to fully
discuss this with your counsel ?

THE DEFENDANT: Yes, | have.

THE COURT: And with regards to both the mitigating
evidence and the jury recommendation, are there any
guestions that you have of your attorney?

THE DEFENDANT: No.

THE COURT: Or of the Court?

40



THE DEFENDANT: No.
THE COURT: And you've had sufficient time to full
discuss both these issues with Mr. Little; is that correct,
please?
THE DEFENDANT: Yes, ma am
THE COURT: Did you wish to be heard counsel?
MR. BAKKEDAHL: No, ma am.
THE COURT: The Court finds the Defendant has given a
freeand voluntary waiver with regardsto the— anintelligent
waiver with regards to the presentation of mitigating
evidence, as well as to his right to a jury advisory
recommendation with regards to a sentence.

(T. Vol. 30 pp. 3174-3177).

Atthestatushearing held on May 30, 2000, thejudge againinformed Appellant
that the court would place great weight on the advisory recommendation and only
under the rarest of circumstances would she impose a sentence other that which is
recommended (T. Vol. 30 p. 3185). Appellant said that he still wished to waive