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STATEMENT OF THE CASE AND FACTS

A jury convicted Sweet of first-degree nurder for killing

thirteen-year-old Felicia Bryant during a residentia

The

facts

are set out nore fully in this Court’s

affirmng his convictions and death sentence:

On June 6, 1990, WMarcine Cofer was
attacked in her apartnent and beaten and
robbed by three nen. She could identify two
of the nmen by their street nanes. On June
26, 1990, she was taken by Detective
Robinson to the police station to |ook at
pictures to attenpt to identify the third
assail ant. When Robi nson dropped Cofer off
at her apartnent, WIIliam Sweet was standing
nearby and saw her leave the detective.
Unknowmn to Cofer, Sweet had previously
inplicated hinself in the robbery by telling
a friend that he had commtted the robbery
or that he had ordered it done. Cofer asked
her next-door neighbor, WMittie Bryant, to
allow the neighbor’s daughters, Felicia
thirteen, and Sharon, twelve, to stay wth
Cofer in her apartnment that night. Mattie
agr eed, and the children went over to
Cofer’s apartnment around 8 p. m

At approximately 1 a.m that evening,
Sharon was watching televison in the living
room of Cofer’s apartnment when she heard a
loud kick on the apartnent door. She
reported this to Cofer, who was sleeping in
the bedroom but because the person had
apparently left, Cofer told Sharon not to
worry about it and went back to sleep.
Shortly thereafter, Sharon saw soneone
pulling on the Iliving room screen. She
awakened Cofer. The two then went to the
door of the apartnent, | ooked out the
peephole, and saw Sweet standing outside.
Sweet called Cofer by nane and ordered her
to open the door.

burgl ary.

opi ni on



At Cofer’s direction, Felicia pounded on
the bathroom wall to get Mattie s attention
in the apartnent next door, and a few

mnutes later Mattie cane over. The four
then lined up at the door, wth Cofer
standing in the back of the group. When

t hey opened the door to |eave, Sweet got his
foot in the door and forced his way into the
apart nment. Sweet’'s face was partially
covered by a pair of pants. He first shot
Cofer and then shot the other three people

killing Felicia. Six shots were fired.
Cofer, Mattie, and Sharon were shot in the
t hi gh, ankle and thigh, and buttock,
respectively, and Felicia was shot in the
hand and in the abdonen.

Sweet was convicted of first-degree
murder, three counts of attenpted first-
degree nurder, and burglary. The jury
recommended a sentence of death by a vote of
ten to two, and the trial court followed
this recommendati on.

Sweet v. State, 624 So.2d 1138, 1139 (Fla. 1993), cert. denied,

510 U. S. 1170 (1994). On appeal this Court affirnmed the tria
court’s finding that the four aggravators of prior violent
felony convictions; commtted to avoid arrest; commtted during
a burglary; and cold, calculated, and preneditated (CCP) had
been establi shed. Id. at 1142-43. This Court also recognized
that the trial court found lack of parental guidance as a
nonstatutory mtigator and affirned Sweet’'s death sentence for

t he hom cide. 1d.



Sweet filed a notion for postconviction relief in the sunmer
of 1995. (1 1 et seqg.).* Following public records disclosure,
Sweet filed an anended postconviction notion in Septenber 1997
(I'l 210 et seq.), and the state filed a witten response. (Il
339 et seq.). The circuit court scheduled a hearing pursuant to

Huff v. State, 622 So.2d 982 (Fla. 1993), for Novenber 14, 1997.

(rr 387). Sweet’'s collateral counsel, however, noved to
continue the Huff hearing several tinmes (Il 392; |1l 401, 407),
and that hearing was eventually held on February 20, 1998. (111
422) .

The anended notion raised twenty-eight issues, and on My
13, 1998 the circuit court set an evidentiary hearing for August
5-6, 1998 on the followng clains: VII(B) trial counsel, Charlie
Adans, failed to investigate and present evidence of other
suspects; VIII Adans failed to present as potentially mtigating
evidence Sweet’'s background history; XXVII Adans failed to
present background information to the nental health experts; and
XXVI11 whether the nental health experts conducted an adequate
eval uati on. (I'V 605-06). Sweet filed nunmerous public records
requests after that order. (E.qg., IV 608, 636, 640, 643, 647

667, 681, 687, 694, 697, 701, 708, 729; V 846, 851, 854, 859).

! “I 1 et seq.” refers to page 1 and foll ow ng pages of
volune | of the record on appeal in these postconviction
pr oceedi ngs.



The circuit court disposed of those requests at a hearing on
Cctober 9, 1998 (VII 1308-70, VIII 1371-1422), and reschedul ed
the evidentiary hearing for the week of January 25, 1999. (Vv
915).

Sweet presented testinony from several wtnesses at the
evidentiary hearing. The state recalled one of Sweet’s
witnesses and then called Ernest MIller, the psychiatrist who
exam ned Sweet prior to trial, as its wtness.

Li ndsey Moore testified that he and Adans shared office
space (VIII 1454) and that he agreed to cross-exam ne several
W t nesses when Adans asked him to do so a few weeks before
trial. (Vi1 1455, 1469). Moore had no contact w th Anthony
McN sh, Dale CGeorge, or Jessie Gaskins (VIIlI 1455) and admtted
that he did not know what preparations Adans had nmade for trial
(VI 1469). He did not renmenber nuch about what MN sh woul d
have testified to, but knew that MNi sh saw three people in the
well-traveled alley behind Cofer’s apartnent before the
shooting, that MN sh’s eyesight was poor, and that the people
he saw did not appear to be arned. (VI 1472-73). The only
thing Mbore renmenbered about Dale George was that there was no
evidence that George was present during the shooting. (VI
1473). Regardi ng Jesse Gaskins, More recalled that Gaskins

i ndi cated he had seen a nasked man at Cofer’'s door, but did not



know why Gaskins was not called as a wtness. (VI 1473-74).
He agreed, however, that presenting a w tness who would identify
Sweet as that man would be a bad idea. (VIII 1474).

Jethro Tooner, a psychologist, was hired to exam ne Sweet
by collateral counsel. After going through the tests he gave to

Sweet, the people he talked with, and the materials he reviewed

(Vi1 1503-32), Toonmer concluded that Sweet had an 1Q of 84
(VI 1555) and that Sweet had no organic inpairnent. (Vi1
1561-62) . Based on his nother’s being an alcoholic and Sweet’s

stuttering, neningitis, head injury, and wuse of Ritalin,
however, Tooner suspected organic brain damage even though Sweet
exhi bi ted none and Toonmer could find none. (VIIlI 1563-64).

He di agnosed Sweet as having a personality disorder rather
than a major nental illness. (VIIl 1568-69). Tooner discounted
Dr. Mller’s pretrial conclusion that Sweet was conpetent
because he saw no data (presumably, from testing such as he had
conducted) to support that concl usion. (I'X 1578-79). He al so
di sagreed with MIller’s diagnosing Sweet as having antisocial
personal ity disorder because Sweet had no formal diagnosis of a
conduct disorder before he was eighteen years old. (I' X 1580).
Tooner has always used juvenile diagnosis of a conduct disorder
as a prerequisite for di agnosing anti soci al personal ity

di sorder. (IX 1584).



Based on Sweet’s early devel opnent, Tooner opined that Sweet
was too inmpulsive to preneditate the crinme that occurred in this
case for the cold, calculated, and preneditated (CCP) aggravator
to be applicable. (1X 1591-94). He also thought that Sweet was
i ncapable of I|ong-range planning and that the avoid/prevent
arrest aggravator, therefore, could not be found. (IX 1594-95).
Toonmer opined that, due to Sweet’s history, he was unable to
conform his conduct to the requirenents of the |law and that, due
to what he diagnosed as a borderline personality disorder, Sweet
was under the influence of an enotional disturbance at the tine
of the nmurder. (IX 1595-96).

On cross-exam nation Toonmer admtted that he had testified
for defendants in death penalty cases, but that he had never
testified for the state in such a case. (I X 1600-01). Tooner
could not say that Dr. MIller’s conpetency evaluation was not
conducted properly. (I'X 1602). Toonmer agreed that, at the
penalty phase, Deone Sweet’'s testinony set out nmany of the
deprivations that Sweet experienced. (I'X 1604-05). He al so
agreed that the records showed that Sweet did not |ose
consci ousness or bleed when he hit his head as a child and that
Sweet never suffered a head trauma that caused a neasurable
anmount of brain damage. (I X 1606-08). Tooner’s tests showed no

evi dence of brain damage. (I'X 1612). Toomer acknow edged t hat



Sweet has an extensive juvenile record, including violent crinmes
(I' X 1614-15) and stealing. (I'X 1619-20). He admtted that
Sweet had never been given psychiatric treatnent, other than the
use of Ritalin, and that Sweet was never suicidal.? (IX 1626).
Toormer was of the opinion that Sweet knew the difference between
right and wong at the tine of the nurder. (I'X 1628). After
stating that his diagnosis of borderline rather than antisocia
personality disorder was based on the lack of a juvenile
di agnosi s of conduct disorder (11X 1630-31), Tooner admtted that
such a formal diagnosis is not required for an adult diagnosis
of antisocial personality disorder and that Sweet’s behavior as
a juvenile net the criteria for conduct disorder. (IX 1632-37).
Tooner found no evidence that Sweet was under the influence of
al cohol or drugs at the tinme of the crine. (I X 1651). On
recross-exam nation Tooner agreed that an inpul sive-act defense
woul d be inconsistent with a defense of innocence. (I'X 1674-
75) .

Emly Shealey was Sweet’'s foster nother for two years,
starting when he was eight years old. (I'X 1686-87, 1689). She

testified that Sweet said his nother drank and could not keep

2 According to the Diagnostic and Statistical Mnual of

Mental Disorders (4th ed. 1994), the “DSM 1V’ that Tooner relied
on: “I'ndividuals with Borderline Personality Disorder display
recurrent suicidal behavior, gestures, or threats.” 1d. at 651

-7-



her ki ds. (I'X 1687). Sheal ey also stated that she got Sweet
strai ghtened out about his school work and that he cal med down
and did better on Ritalin. (I'X 1688). On cross-exam nation
Shealey said that the things that had to be straightened out
concerned Sweet’'s stealing. (I'X 1690). She also stated that
Sweet got in trouble for acting up at school. (IX 1692).
Sheal ey was the person who caused Sweet to be put on Ritalin
whi ch i nproved his behavior. (IX 1693).

Sweet’s sister Deone was the only defense witness at the
penalty phase of his trial. (DAR XXVI I | 1242).3 On direct
exam nation at the evidentiary hearing she admtted that their
not her was an al coholic and that their father Powell was never
around when they were grow ng up. (I X 1695-96). Deone al so
testified that Esau Brown, one of her nother’s boyfriends, was
the only father that she and her two younger brothers knew even
t hough Esau and Bertha fought. (IX 1696-1700). Bertha noved to
Jacksonvill e when Deone was eight to get away from Esau. (I X
1700-01). Because their nother drank, Deone becane the nother
for her two younger brothers. (11X 1702). Wen asked why, given
all the problems wth Bertha, she testified at Sweet’s trial

that she had a nornmal relationship with her nother, Deone

3 “DAR XXVIII| 1242" refers to page 1242 of volume XXVII1 of
the record in Sweet’'s direct appeal to this Court of his
convictions and sentence, case no. 78, 629.

-8-



responded “that was the life, the only life |I knew so it was
normal for nme.” (I'X 1705). Deone testified that Sweet had
behavi or problens in school, that they were put into foster care
and then sent back to their nother and that, when Sweet returned
from the boy' s school in Mirianna, he noved in with her because
Bertha had returned to Mam, at which point Deone becane
Sweet’s | egal guardian. (I'X 1706-12). On cross-exam nation
Deone admtted that she was nore aware of the problens at hone
than Sweet because she was older and that Sweet was never
physi cal |y abused. (I'X 1716). On redirect Deone stated that
she talked on the telephone with Adans several tinmes and also
saw hi m several tinmes to talk about her brother and their I|ives.
(1 X 1720).

At the evidentiary hearing Bertha Mae Sweet, Sweet’'s nother,
outlined her history with her ex-husband, Powell Sweet, and
their six children (I1X 1722-25) and admtted to drinking and
l[iving with violent boyfriends (1X 1727-32) and that the state
removed Sweet and a sister and brother from her custody although
they were |ater returned. (I'X 1734, 1736-38). She related
Sweet’s bout with neningitis while a toddler (IX 1732-33) and
that he fell on his head when about three years old. (I1X 1734).
Bertha Mae stopped giving Sweet Ritalin when he was returned to

her because it made him “drugged out or sonething.” (11X 1739).



She also admtted that Sweet had been in trouble with the |aw
and was put into several juvenile prograns and that she
abandoned her children and returned to Mam while Sweet was in
the Dozier School for Boys. (I'X 1742-43). She deni ed being
contacted by Sweet’s trial counsel and averred that she would
have testified for her son if contacted. (IX 1743-45).

On cross-exam nation Bertha Mae admtted that Sweet was an
unruly child who fought and also ran away and that he was
arrested for battery in 1981 (IX 1745-47). She acknow edged
t hat Sweet began stealing noney from her when he was around four
years old and that he continued to steal things throughout his
teens. (I X 1747-48). Additionally, she admtted that Sweet was
arrested for stealing a bicycle in 1981, but did not renenber
the 1983 arrest for petit theft, the burglary arrest in 1983, or
the trespass arrest in 1985. (11X 1749-50).

Charlie Adanms, Sweet’'s trial counsel testified extensively
at the evidentiary hearing. As to the current conplaint about
not calling wtnesses, Adans testified on direct exam nation
that the theory of defense was that Sweet did not commt the
nmurder, conbined with lack of evidence and misidentification,
and agreed that evidence of other potential suspects would have
been hel pful. (X 1783-85). Regardi ng Anthony MN sh, Adans

renenbered that MN sh knew Sweet and did not think Sweet was

-10 -



one of the people he saw in the alley. (X 1790). Adans
subpoenaed McNish to testify and tried to find him when he did
not appear. (X 1791). Adans recalled virtually nothing about
Dal e George. (X 1793-97). Adans renenbered nore about Jesse
Gaskins and his account of being forced to knock on Cofer’s door
by a masked man. (X 1797-99). He rejected Gaskins as a
W t ness, however, because, at one point, Gaskins said the nman
| ooked |ike Sweet. (X 1799-1800). Adans agreed with coll ateral
counsel that Sweet’'s case would have been stronger wthout
Sol onon Hansbury’s testinony that Sweet confessed to him while
injail. (X 1803).

On cross-exam nation Adans testified that Sweet did not have
an alibi. (X 1832). MN sh told himthat he wanted to testify,
and Adans had no reason to think that he would not appear at
trial. (X 1833). McNish did not ask for transportation to
court. (X 1833). As to Dale CGeorge, Adans agreed that he did
not consider Dale George a suspect because there was no reason
to believe that Cofer and Sharon Bryant, both of whom knew
CGeorge, would have msidentified himif he had been the shooter.
(X 1836). Regardi ng Gaskins, Adans agreed that it would have
been damaging to have Gaskins admt that he identified Sweet as

the man who made him knock on Cofer’s door. (X 1837). Adans

-11 -



did not call Gaskins because, unless he testified, the state
could not introduce his identification of Sweet. (X 1838-39).

As to the penalty phase of Sweet’s trial, Adans testified
on direct examnation that he prepared for the penalty phase by
speaki ng W th Sweet , hi s not her, si ster, girlfriend,
girlfriend' s nother, and one set of foster parents. (X 1805).
He thought he renmenbered having sonme school and jail records,
but did not use them (X 1808). Adans did not recall why he
did not wuse those records, but thought it mght have been
because they contained harnful material, although now he would
probably use such materials. (X 1809-10). He did not try to
find nmental health records on Sweet’s relatives. (X 1810-12).
The foster nmother he spoke wth was rejected as a wtness
because of what she told him (X 1811). Adans could not recal
if he knew that Sweet had taken Ritalin or that Sweet had spina
meningitis or a head injury while very young. (X 1812). He did
not seek any evidence beyond Deone’'s testinony to docunent
Bertha's al coholism or her abandoning her children. (X 1813-
14). When collateral counsel asked if Dr. MIler’s conpetency
report contained potential mtigating evidence, Adans did not
know. (X 1815). After counsel took him through that report
itemby item Adans stated that he did not use the report in the

sentenci ng phase and did not renenber if he argued its contents

-12 -



as mtigation. (X 1816-17). Adans agreed that “all the stuff
we just discussed” mght have affected the aggravators. (X
1818). He al so agreed that having testinony that the statutory
mental mtigators applied to Sweet m ght have hel ped. (X 1819).
On cross-exam nation Adanms confirnmed that he had nunerous
di scussions wth Deone. (X 1825-26). He recalled asking her
for the nanes of relatives that mght be hel pful, but she gave
him no useful informtion. (X 1826). Adans spoke with Bertha
Mae and told her she should attend the trial, but could not
remenber whether she said she would not attend the trial or
would try to do so; she did not attend. (X 1826-27). He asked
Sweet if he should call Bertha Mae as a penalty-phase w tness
and Sweet told Adans that he did not want his nother to cone to
Jacksonvi l | e. (X 1827). At one time Sweet’s girlfriend was
willing to testify at the penalty phase, but changed her m nd
when she | earned that Sweet was involved with another woman. (X
1828). The gqgirlfriend’s nother was not wlling to testify
because of what her daughter said. (X 1828). Adans rejected
the foster nother as a w tness because she said that Sweet “is
a pretty bad individual.” (X 1828-29). Besi des cont ai ni ng
possi bly hel pful material, Dr. Mller’s report also contained
his diagnosis of Sweet as being antisocial or a sociopath which

woul d not have been hel pful. (X 1839). Adans acknow edged t hat

-13-



he had been able to keep details of Sweet’s juvenile record out
of evidence and that introducing nore information about Sweet’s
background could have opened the door for the adm ssion of the
juvenile crimnal history. (X 1840). He also acknow edged t hat
the state would be allowed to attenpt to rebut any nental health
mtigation. (X 1841).

Ant hony McNish testified that he saw three nen in the alley
near Cofer’s apartnment and that none of them was Sweet. (X
1862- 66) . He also stated that: no arrangenent was nmade for him
to testify at trial; he never read the subpoena; he did not go
to court because he had to babysit his daughter at her nother’s
house; Adans told him he would provide transportation, but no
one cane to pick him up; and Adans knew the |ocation of the
house where he was. (X 1871-75). On cross-exam nation MNi sh
acknow edged that he knew he had been subpoenaed and that he was
supposed to appear at trial, as well as that his current
testinmony was an attenpt to help Sweet. (X 1880-81). McNi sh
admtted that he is currently in prison and had been convicted
of seven felonies. (X 1883). He agreed that, in his
deposition, he said he left the alley because he saw a police
officer and did not want to be stopped because he was carrying
drugs. (X 1886). McNi sh also admitted that his eyesight was

and is bad and that he did not get a good look at the three
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people he saw in the alley. (X 1892, 1893-94). McNE sh
acknowl edged that, in his deposition, he said he heard shots
five mnutes after leaving the alley (X 1898) and that he was
“far away” from Cofer’s when he heard the shots. (X 1906).

Sol onon Hansbury testified that he lied at trial when he
stated that Sweet confessed to him while they were inmates at
the Duval County Jail. (X 1909-11). He also admitted that he
has been convicted of nore than ten felonies, that he is now
serving a life sentence, and that snitches are not viewed
favorably by other prisoners. (X 1916-19).

Sweet’s last witness was attorney WIIiam Sal non. Sal non
has been an attorney since the md 1970s (X 1924) and was
accepted by the circuit court “as a person qualified to render
opinions in the area of capital nurder cases.” (X 1928).
Sal non stated that Adanms was ineffective for failing to call
George, Gaskins, and MN sh as defense w tnesses. (X 1934).
Al t hough he found presenting CGeorge to be closer question,
Sal non stated that Adans “[a] bsolutely” should have investigated
CGeorge and considered him as a possible suspect. (X 1935).
After opining that Adans was ineffective regarding MNi sh,
whet her or not he was properly subpoenaed (X 1938-39), Sal non
stated that “there is a reasonable probability that had M.

McNish testified the result of this case would have been
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different.” (X 1939). Sal non based this bald statenment on his
opinion that MN sh “would present the strongest evidence of
ot her suspects raising reasonable doubt as to the identification
or the jury accepting the testinony that” Sweet was the shooter.
(X 1939). He stated that Gaskins’ testinony would have given
the jurors “food for thought” (X 1941) and that Gaskins’
identification of Sweet would not have “troubled [hin] a bit.”
(X 1942).

On cross-exam nation Salnon agreed that, if a wtness had
not previously failed to appear and had assured an attorney that

he would show up for trial, assumng that the w tness would do

SO was not unreasonabl e. (X 1958). He al so acknow edged t hat
jurors can disregard testinony they do not believe. (X 1958-
60) . Sal nron saw no problem with MN sh's credibility with a

jury even though McNish testified that he now recogni zes one of
the three people in the alley, but refused to identify that
person. (X 1960-63). Sal nron acknowl edged that the state could
have inpeached Gaskins wth his prior statenment if he
equi vocated on identifying Sweet. (XI 1970-71). He finally
admtted that if “it was going to be harnful to your client the
strategi c decision would be not to put himon, certainly.” (X

1972). Salnon reluctantly agreed that it would not have been
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unreasonable to conclude that Cofer and Sharon would have
identified George if he had been the shooter. (Xl 1974-76).

In Sal non’ s opi nion, Adans’ performance in the penalty phase
was al so ineffective. (X 1943-44). According to Salnon, juries
“are in ny estimation desperately seeking that information that
will allow them to make sure that they are doing the right
thing,” i1.e., recommend life inprisonnent. (X 1944-45). He
felt that the information from Tooner on statutory nmental health
mtigators and the nonstatutory material testified to by famly
menbers was evidence that, again, the jury was “desperately
seeking.” (X 1944-46). In Salnon’s view, Adans should have
ignored Sweet’s instructions and pursued all possible mtigating
evi dence because “the effective |awer doesn’'t even listen to
that. . . . He uses it if anything as a challenge to do a better
job on presenting mtigating evidence.” (X 1947). Sal non
t hought Adans’ not using a nental health expert to rebut the
aggravators was ineffective because he, personally, could see no
strategic reason not to use information that mght dilute the
i npact of the aggravators. (X 1948-49).

On cross-examnation Salnon stated that Adans  was
ineffective for not Kkeeping evidence of Sweet’s prior robbery
from the jury. (X 1966). When infornmed that the issue was

rai sed on direct appeal and that the Florida Suprene Court found
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that prior robbery both adm ssible and relevant and affirnmed the
fel ony-nmurder aggravator, Salnon admtted that he had not read
the Court’s opinion. (X 1967). Sal non agreed that putting on
extensi ve penalty-phase evidence opens the door to introducing
damagi ng evidence and that telling the jury that the defendant
was a sociopath who repeatedly commtted crines would not be
hel pful. (XI 1984-85). He also agreed that jurors could reject
expert testinony that they found to be biased, unreasonable, or
rebutted. (Xl 1986). Salnon agreed that parts of Dr. Mller’'s
report were damaging and that Adans successfully kept Sweet’s
juvenile record out of evidence. (XI 1987). Sal non stated that
he has been a crimnal defense lawer for nore than twenty
years, that he has been affiliated with the Gainesville Citizens
Against the Death Penalty, that he feels that the death penalty
is inmoral, and that he received $5,000 for his testinony in
Sweet’s case. (Xl 1990-91).

On redirect Salnon agreed with collateral counsel that the
nmore powerful the aggravation the nore rebuttal information an
attorney mght want to present. (Xl 1997-98). On recross he
agreed that the nore powerful the aggravation is the less likely
a jury is to believe that it is outweighed by the mtigation.

(XI 1998).
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The state recalled Salnbn as its first wtness at the
evidentiary hearing. He testified that snitches were not well
regarded in prison and that testifying against the state for a
fellow inmate would be seen by other innmates as a noble act.
(Xl 2003).

Dr. Ernest Mller, the psychiatrist who found Sweet
conpetent to stand trial, then testified as a state wtness.
Mller estimated that he had seen around 40,000 cases where
conpetency and sanity were at issue, nost of which were crimnal
cases. (XI 2015). He has been qualified in court as an expert
2,000 tinmes and has testified the mgjority of tines as a court
expert. (Xl 2016). Mller stated that he had reviewed Tooner’s
deposition and other materials relevant to the proceedings. (X
2019) . He explained his pretrial evaluation of Sweet and the
conclusions he drew regarding Sweet. (Xl 2019-26). Mller also
stated that he diagnosed Sweet as an antisocial personality and
expl ai ned that disorder. (Xl 2026-30). Sweet’s neningitis and
fall on his head would not change his opinion (XI 2031), nor
woul d Sweet’'s brothers’ violent behavior and nental illness nor
Sweet’'s experiences at the Dozier School. (X1 2032). Not hi ng
in the materials he reviewed for the hearing altered his
conclusion that Sweet has antisocial personality disorder. (X

2032) . MIller explained the basis for his opinion that Sweet
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has antisocial personality disorder and stated that a fornmal
di agnosis of juvenile conduct disorder is not necessary. (X
2032- 36) .

MIller has testified in the penalty phase of capital trials,
primarily for the defense. (Xl 2038-39). He does not think
that borderline personality disorder is the proper diagnhosis of
Sweet.* (Xl 2039-41). According to MIler, Sweet possesses the
capability to form the intent necessary for the CCP aggravator
to be applicable and the statutory nental mtigators do not
apply to Sweet’s comm ssion of this nmurder. (Xl 2042-45).

On cross-examnation MIler agreed that information about
Sweet’'s background should have been presented to the jury and
stated that he would advocate using a nental health expert at
the penalty phase of all capital cases. (XI 2050-52). He al so
agreed that Sweet’s famly history could be used as nonstatutory

mtigation. (X1 2053). MIller agreed with collateral counsel

* The DSM IV at 647 states that, while there are shared
personality features anong individuals wth antisocial and
borderline personal ity di sorders, “It]he i kelihood of
devel oping Antisocial Personality Disorder in adult Ilife in
increased if the individual experienced an early onset of
Conduct Disorder (before age 10 years) and acconpanying
Attention-Deficit/Hyperactivity Disorder. Child abuse or
negl ect, unstable or erratic parenting, or inconsistent parental
discipline may increase the Ilikelihood that Conduct D sorder
wll evolve into Antisocial Personality Disorder.” Furthernore,
“[i]ndividuals with Antisocial Personality D sorder tend to be
|l ess enotionally unstable and nore aggressive than those wth
Borderline Personality Disorder.” 1d. at 649.
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that this incident could have been inpulsive which could have
been used to argue against CCP. (Xl 2053-54).

MIller stated on redirect that the majority of the materi al
he reviewed before the hearing confirmed his original
concl usi ons. (X1 2056). He agreed that nmany people have
backgrounds as bad as Sweet’'s but do not nurder other people.
(X1 2059). MIller acknowl edged that introducing Sweet’s
background could lead to the introduction of evidence that
ot herwi se m ght not have been admtted and would result in the
jurors learning that Sweet consistently engaged in antisocial
and crim nal behavior since the age of four. (Xl 2060-61).

After the evidentiary hearing, both sides filed witten
cl osing argunents. (VI 970-1022; VI 1023-60). The circuit
court issued its order denying relief on Mrch 30, 2000 (Vi

1075-97), and this appeal foll owed.
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SUMVARY OF ARGUNMENT

| SSUE |

The circuit court did not err in holding that trial counsel
did not render ineffective assistance by not having Anthony
McN sh, Jessie Gaskins, and Dale George testify at Sweet’s
trial. As the court found followng the evidentiary hearing,
Gaskins’ testinony would have bol stered the state’s case, MNi sh
was not credible, and no evidence was presented to show that

George was a vi abl e suspect.

| SSUE 11

The circuit court did not err in holding that trial counsel
rendered effective assistance at the penalty phase. As the
court found, the testinony about Sweet’s background presented at
the evidentiary hearing was cumulative to that introduced at
trial and the evidence in the —case contradicts the

postconviction nmental health expert’s opinions.

| SSUE 111
The circuit court properly denied the claimof innocence and

commtted no error inits consideration of that claim

| SSUE |V
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The circuit court did not err in finding that Sweet received
an adequate conpetency evaluation prior to trial and that

counsel was not ineffective regarding that eval uation

| SSUE V
The circuit court did not err in denying various clains

summarily.

| SSUE VI
Contrary to Sweet’s claim the record is not inconplete and
did not contribute to his inability to neaningfully raise clains

in this appeal.
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ARGUMENT
| SSUE |

WHETHER THE CIRCU T COURT CORRECTLY HELD
THAT TRIAL COUNSEL WAS NOT | NEFFECTI VE
REGARDI NG | NVESTI GATION O THE CASE AND
OTHER SUSPECTS.

Sweet argues that Adans was ineffective for not considering
Dale George a suspect, for not presenting Jessie Gaskins’
testinony, and for not ensuring that Anthony MN sh appeared at
trial. (Initial brief at 58). He contends that the circuit
court erred in denying this claim There is no nerit to this
i ssue, however

The alleged failures regarding other suspects is claimVIIB
of the amended notion (Il 237-41) one of the clainms included
within the scope of the evidentiary hearing. After that
hearing, the circuit court stated the follow ng regarding claim
VIIB in denying relief:

In the defendant’s second claim under
this ground, he alleges that counsel failed
to investigate other possible suspects who
would have had a notive to kill Marcine
Cofer. The first two such suspects were the
two ot her perpetrators that Cof er had
identified to the police as having been
involved in the prior robbery of her. Thi s
Court finds that no evidence was presented
at the hearing as to why Cofer (and Sharon
Bryant) would not have identified either of
these two individuals as the nurderer, given
Cofer’s previous identification of them as
two of the robbers. The only other person
that the defendant suggests had a notive to
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kill Cofer was Dale George. Dale CGeorge was
not only Cofer’s boyfriend, he lived wth
Cofer, and he was known to Sharon Bryant.
There was no evidence presented as to why
George would have had any problem getting
into the honme that he lived in, as did the
murderer, nor why either Cofer or Bryant
would not have identified George as the
person they saw through the peep hole in the
front door and who had shot them

As part of this claim the defendant
goes on to expand his first claimunder this

ground - t hat counsel had failed to
investigate and present the testinony of
certain individuals. The first person the
def endant al | eges counsel shoul d have
investigated and called as a wtness at
trial was Jessie (Gaskins. Gaskins had

previously identified the defendant as the
person who had allegedly forced himto knock
on Cofer’s door . Counsel ’ s heari ng
testinony establishes his strategic decision
not to establish a third identification of
the defendant as the nurder[er] (especially
by a witness that the State had not even
cal |l ed). Even the defendant’s capital trial
expert, WIliam Salnon, after acknow edging
that identification and a |ack of evidence
were the proper theories of the defense in
this case, admtted that he would not put a
wi tness on the stand who would bol ster the
State’s case. Wile Gaskins later indicated
an inability to say for certain that the
defendant was the man, he never said that
t he defendant was not the nman. The second
person was Anthony MNi sh. The evi dence at
the hearing established that counsel had
listed and intended to use MNsh as a
W t ness, t hat McN sh appear ed at a
deposition by the State pursuant to a
subpoena, that MN sh had assured counsel
that he would appear at trial, that he had
been subpoenaed by counsel to appear at
trial (but had not read that subpoena), and
that counsel secured a recess in the trial
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to go to MNsh's house and to MN sh’'s
grandnother’s house in order to |locate
McNi sh, but was unsuccessful [] in his
efforts. This Court specifically finds that
counsel was not ineffective in his efforts
to secure MN sh's appearance at trial.
Mor eover, gi ven McNi sh’ s I nconsi st ent
testinony at the evidentiary hearing and
conpl ete evasiveness regarding a critical
piece of newly divulged evidence - sone
ei ght years after the fact, the jury would
find McNish’s testinony to be as incredible
as this Court found it to be, and therefore,
the defendant has also failed to show any
actual prejudice as well.

(VI 1082-83).

To prove that counsel rendered ineffective assistance, Sweet
must denonstrate both that Adans’ performance was deficient,
i.e., that he made such serious errors that he did not function
as the counsel guaranteed by the Sixth Anmendnent, and that the
deficient performance prejudiced him i.e., “counsel’s errors
were so serious as to deprive the defendant of a fair trial, a

trial whose result is reliable.” Strickland v. Washi ngton, 466

U S 668, 687 (1984). A postconviction novant nust nake both
showi ngs, i.e., both inconpetence and prejudice. 1d.; Kinmmelnman

v. Mrrison, 477 U S. 365 (1986); Asay v. State, 769 So.2d 974

(Fla. 2000); Cherry v. State, 659 So.2d 1069, 1073 (Fla. 1995)

(“The standard is not how present counsel would have proceeded,
but rather whether there was both a deficient performance and a

reasonabl e probability of a different result.”) (enphasis in
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original). This standard “is highly demanding.” Kimelmn, 477
U S at 382. Only those postconviction novants “who can prove

under Strickland that they have been denied a fair trial by the

gross inconpetence of their attorneys wll be granted” relief.

Id.; Rogers v. Zant, 13 F.3d 384, 386 (11th Cr. 1994) (cases

granting relief will be few and far between because “[e]ven if

many reasonable |awers would not have done as defense counsel

did at trial, no relief can be granted on ineffectiveness
grounds unless it is shown that no reasonable lawer, in the
ci rcunstances, would have done so. This burden, which is

petitioner’s to bear, is and is supposed to be a heavy one.”)

(enmphasi s supplied).
Moreover, “[t]he proper neasure of attorney perfornmance
remains sinply reasonableness wunder prevailing professional

norns.” Strickland v. Washington, 466 U. S. at 688. Counse

should be presuned conpetent, and second-guessing counsel’s

performance through hindsight should be avoided. Id. at 689;

Ki mel man; Wiite v. Singletary, 972 F.2d 1218 (11th G r. 1992);

Atkins v. Singletary, 965 F.2d 952 (11th Cr. 1992); Shere v.

State, 742 So.2d 205 (Fla. 1999); Wite v. State, 664 So.2d 242

(Fla. 1995).
Wiile the standard for a postconviction novant claimng

counsel was ineffective is a demanding one, conpetent trial
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counsel nust performat mninum | evel, not a nmaxi num one. “The
test has nothing to do with what the best |awers would have
done. Nor is the test even what nobst good |awers would have
done. W ask only whether sone reasonable |awer at the tria
could have acted, in the circunstances, as defense counsel acted

at the trial.” VWite, 972 F.2d at 1220; see also Hendricks v.

Cal deron, 70 F.3d 1032, 1039 (9th Gr. 1995) (Strickland v.

Washington requires only mniml conpetence); Teffeteller v.

Dugger, 734 So.2d 1009, 1022 n.14 (Fla. 1999) (“the |egqal
standard is reasonably effective counsel, not perfect or error-
free counsel”). When considering ineffectiveness clains, a
court “need not determ ne whether counsel’s perfornmance was
deficient when it is clear that the alleged deficiency was not

prejudicial.” WIllianmson v. Dugger, 651 So.2d 84, 88 (Fla.

1994) .

When considering ineffective assistance clains, this Court
will defer to the circuit court’s findings of fact and wll
review the <conclusions regarding deficient performance and

prej udi ce de novo. Cherry v. State, 25 Fla.L.Wekly S719, S721

(Fla. Septenber 28, 2000); Stephens v. State, 748 So.2d 1028,

1033-34 (Fla. 1999) (sane); Blanco v. State, 702 So.2d 1250,

1252 (Fl a. 1997) (if the factual findings followng an

evidentiary hearing are supported by conpetent substanti al
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evi dence, an appellate court wll not substitute its judgnent
for the circuit court’s on questions of fact, credibility, or
wei ght) . The circuit court’s findings are supported by the
record evidence from both the evidentiary hearing at the trial,
and its conclusion that Adans’ assistance was not deficient and
that Sweet suffered no prejudice is supported by both the
evidence and the |aw. The denial of relief on this claim
t herefore, should be affirned.

As set out in the statenment of the case and facts, Adans
testified that he did not consider Dale George to be a suspect
because none of the surviving victins, all of whom knew George,
identified himas the shooter. George lived with Cofer, and, as
noted by the court, would have had no problem getting into the
apart nent. The court’s finding that no evidence was presented
as to why the eyewitnesses did not identify himis supported by
the record and should be affirmed, as should the conclusion that
Adans was not ineffective for not pursuing George as a suspect.

Adans also testified that he was concerned that Jessie
Gaskins’ identification of Sweet as the man who forced him to
knock on Cofer’s door would allow the state to inpeach himif he
testified that he could not identify Sweet. The circuit court
noted that even Sweet’'s expert, WIIliam Sal non, admtted that he

would not put a witness on the stand who would bolster the
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state’s <case by providing a third identification of the
defendant. This finding of fact is also supported by the record
and should be affirmed as well as the court’s conclusion that
Adans had good reason for not <calling Gaskins and was,
t herefore, not ineffective.

Also as Adans testified, he was confident, after neeting
w th Anthony McNi sh at the beginning of trial, that McN sh would
answer the subpoena and appear to testify for Sweet. \Wen that
did not happen, Adans secured a continuance to |ook for MN sh
(DAR XXVI 999-1000). Wien he returned to court, Adans reported
that he had gone to the hones of Dboth MNsh and his
grandnot her, but could not find MNi sh. (DAR XXVI 1001-02)
McNish’s testinony at the evidentiary hearing was riddled with
i nconsi stenci es. Assuming that his trial testinony would have
been simlar, these inconsistencies, coupled wth his poor
eyesight, crimnal record, and deposition testinony that he was
a considerable distance from the shootings in both space and
time, would not have caused the jury to reject Manuela Roberts’
testinmony that Sweet told her he robbed Cofer or Cofer and
Bryant’s eyewitness identification of Sweet as the shooter. The
record supports the circuit court’s finding McNish not to be a
credible witness, and that factual finding should be affirned,

as should the court’s conclusion that Sweet denpnstrated neither
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deficient performance nor prejudice regarding MN sh’s not

testifying at trial. See Haliburton v. Singletary, 691 So.2d

466, 470-71 (Fla. 1997) (counsel’s decision not to use a
possible wtness was not “so patently unreasonable that no
conpetent attorney would have chosen” to forego presenting the

W tness’ testinony), quoting Palnmes v. Wainwight, 725 F. 2d

1511, 1521 (1ith Gr. 1984) (quoting Adans v. Wainwight, 709

F.2d 1443, 1445 (11th Gir. 1983)).

Sweet conplains that the circuit court ignored Salnon’s
testinony that he considered Adans ineffective regarding CGeorge,
Gaskins, and MNi sh. (E.g., initial brief at 62-64). A finder
of fact, however, is not required to accept expert opinion
testinmony because such opinions “are not necessarily binding

even if wuncontroverted.” VWlls v. State, 641 So.2d 381, 390

(Fla. 1994); see also Walker v. State, 707 So.2d 300 (Fla.

1997); Wiornos v. State, 676 So.2d 972 (Fla. 1995); Wiornos v.

State, 644 So.2d 1000 (Fla. 1994). Moreover, this argunment
ignores the circuit court’s assessnment of Sal non’s testinony:

[ T] he defendant also presented the opinion
testinmony of a defense expert in capital
trials, M. WIIliam Sal non, Esquire. M.
Salnmon testified that the theories of the
defense presented by defendant’s trial
counsel, identity and a lack of evidence,
were the proper theories to be used under
the facts of this case. However, M. Sal non
also testified that counsel should have
presented the testinony of wtnesses during
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the guilt phase and potentially mtigating
evidence during the penalty phase despite
the fact that this evidence would lead to
ot her evidence which would be, at a m ninum
as detrinental to the defendant’s case as it
woul d be potentially favorable to his case
. This Court finds that reasonable
attorneys would strongly disagree with these
opi nions, especially to the extent that they
would be in violation of this State’'s code
of professional conduct. Accordingly, this
Court found M. Salnon’s opinions to be of
no assistance to this Court.

(VI 1095-96) . These findings of fact and «credibility
determ nation are supported by the record, see X 1924-70, Xl
1971- 2001, and shoul d not be di sturbed.

Finally, Sweet conplains about the circuit court’s denia
of claimVIIA a subpart of his claimthat Adans was ineffective
at the guilt phase of his trial. (Initial brief at 61-62). I n
denying this claimthe Court stated:

The defendant’s first claim under this
ground is that counsel allegedly failed to
conduct an adequate pre-trial investigation
and preparation of the defendant’s case. As
the defendant acknow edges, the defendant
was initially represented by the Public
Defender’s O fice, and his trial counsel was
not appointed until five nonths after the
defendant’s arrest, only one nonth prior to
when the speedy trial period would have
expi red. Counsel sought and was granted two
conti nuances of several nonths in duration

for i nvestigative pur poses, and t wo
conti nuances of a few weeks in duration for
health reasons. When counsel attenpted to
obtain yet another continuance, this Court
denied that request. The defendant nakes
t he concl usory al | egati ons t hat hi s
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attorneys’ preparation was inadequate due to
counsel’s health problens, and due to a
break down in communications between [him
and his attorney. The defendant cites to a
statenent he nmade in court as support for
his allegation that there was a break down
in comruni cations. In point of fact, the
defendant’s statenent clearly shows that the
def endant was pushing counsel [to] bring the
case to trial, and was unhappy that counsel
was not doing so, which is dianetrically
opposed to counsel being able to take the
time to adequately prepare for trial

Furt her, this Cour t deni ed counsel’s
additional requests for nore continuances.
This Court finds that this claim is, at
best, facially insufficient. The def endant
al so makes the conclusory allegations that
counsel “failed to conduct an adequate voir
dire; to object to the introduction of
inflammatory and inproper evidence; and
failed to present adequate argunent to the

jury.” The defendant nerely cites to the
record on appeal in support of these
al | egati ons. This  Court finds these

all egations to be facially insufficient.
(vl 1081). Sweet disagrees with the court’s assessnent of what
he raised in this subclaim but the judge s findings accurately
reflect the statenent of the claim in the amended notion for
postconviction relief. See |1 234-37. No error has been
denonstrated in the court’s finding this subclaim to be
conclusory, ill-pled, and not supported by the record. See
Sweet , 624 So.2d at 1139-42 (no error regarding the

conti nuances); Ragsdale v. State, 720 So.2d 203, 207 (Fla. 1998)

(“A summary or conclusory allegation is insufficient to allow
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the trial court to exam ne the specific allegations against the
record”). The denial of this subclaimshould be affirned.

Sweet has failed to show that the circuit court erred in
denying his claim that Adans failed to investigate and present
his case properly. He presented nothing at the evidentiary
hearing to refute the overwhelm ng evidence of his guilt. See

Rut herford v. State, 727 So.2d 216, 220 (Fla. 1998). Therefore,

this Court should affirmthe denial of this claim

| SSUE 11
VWHETHER THE CIRCU T COURT CORRECTLY FOUND
THAT TRIAL COUNSEL WAS NOT | NEFFECTI VE
REGARDI NG THE PENALTY PHASE
In this issue Sweet argues that Adans was ineffective during
the penalty phase for not introducing nore testinony about his
life and background and for not introducing any testinony by a
mental health expert. The «circuit court, however, fully
considered the testinony at the evidentiary hearing and properly
concl uded that counsel was not ineffective. Thus, there is no

merit to this claim

In deciding this claim the court stated:
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GROUND _EI GHT

The def endant clainms that counsel
rendered ineffective assistance of counsel
by failing to investigate and ©prepare
avai lable mtigation evidence regarding the
def endant’ s background. The evidence at the
hearing failed to even show that counsel’s
performance was deficient. Counsel spoke to
the defendant’s nother (Bertha Me Sweet),
but the defendant instructed counsel that he

did not want his nother to testify. An
attorney cannot be ineffective for follow ng
his <client’s instructions. Rivera V.

Florida, 717 So.2d 477 (Fla. 1998). Counse
spoke to the defendant’s sister (Deone

Sweet) and ultimately present ed her
testinmony during the penalty phase of the
trial. Counsel asked the defendant’s sister

if she knew of other relatives that could
provide favorable testinmony and the sister
said that she did not. Counsel spoke to one
of the defendant’s foster nothers (Emly
Sheal ey) and given her indication that the
def endant was a pretty bad individual, chose
not to call her as a wtness. The
princip[al] evidence the defendant presented
at the hearing in support of this claim was
the testinony of the defendant’s nother
(whom the defendant had excluded from his
trial), his sister (who did testify at

trial), and the foster not her (Emly
Sheal ey), whose testinony denonstrated that
counsel’s assessnment was accurate, i.e.

that her testinony could have been far nore
damagi ng to the defendant than hel pful.

Wi |l e the avail abl e background evi dence

showed t hat t he def endant had a
di sadvantaged chil dhood, t hat fact was
brought to the jury's attention through the
defendant’s sister’s trial testinony. Any
attenpts to I ncrease t he anount of
information in support of that fact would
have backfired, in that it would have

resulted in a wealth of information that the
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def endant  was, in fact, a really Dbad
i ndi vidual, despite the efforts of his ol der
sister and foster famlies to make up for
the lack of his nother’s care. Johnson v.
State, 660 So.2d 637 (Fla. 1995). In sum
the evidence presented at the hearing failed
to establish that counsel’s perfornmance was
deficient wunder the instant circunstances,
let alone that the defendant was prejudiced
as a result of the allegedly deficient
per f or mance.

(VI 1084- 85) . Sweet conplains that the «circuit court

m sconstrued the evidence presented in this case (initial brief

at  74-79)

health experts’

circuit

ef f ect

and chides the court for not nentioning t

he nental

testi nmony. (Initial brief at 80-82). The

court, however, fully considered the possible mtigating

of

MIler and Tooner’'s testinony later in

denying relief:

The defendant clains that the nental
health professionals who examned him fail ed
to render adequate nental health assistance.
Specifically, the defendant asserted that,
“The experts relied alnost exclusively on
information they received from M. Sweet; no
i ndependent investigation into M. Sweet’s
famly history was undertaken. Further, had
this information been taken into account,
the conpetency experts my have reached

significantly di fferent concl usi ons
favorable to his defense in both phases of
his trial.” So as to ensure that the

def endant was not prejudiced at trial, this
Court granted the defendant a hearing on
this claim so as to allow him to establish
whet her the experts would have fornmed a
different opinion in light of his proffered
addi tional factual information. | nstead of
doing that, however, the defendant chose to
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call his own nental health expert, which he
also asserts his trial counsel should have
done at trial.

The defendant presented the testinony of
Dr. Jethro W Tooner, Ph.D., who has a
private practice in clinical and forensic
psychol ogy, and who is also a professor at
Florida International University in Mam,
Fl ori da. This Court accepted Dr. Tooner as
qualified to render opinions in the area of
forensic psychol ogy. The defendant had
provided Dr. Tooner wth a copy of Dr.
Mller’'s final report and asked him to
conduct his own nental health evaluation,
and then to provide the defendant with his
i npressions and evaluations regarding Dr.
Mller's report. Dr. Toomer noted the
various tests that he had admnistered to
the defendant, and then noted that he had
not admnistered the Mnnesota Miltiphasic
Personality Inventory (commonly referred to
as the MWI) test, because that test was
used for psychiatric patients who were
hospitalized or suffering from severe forns

of mental illness, and, “There is nothing
suggesting the existence of any severe form
of mental illness or major nental illness
wth respect to M. Sweet ....” Dr. Tooner

also found no clinical evidence that the
defendant suffered from an organic brain
di sorder (although he stated his opinion,
not diagnosis, that there was a possibility
of an organic brain disorder of a *“sub-
clinical level”). Dr. Tooner testified that
the defendant’s scores on the various
intelligence tests placed him in the “low
average range” (as opposed to the superior
or deficit ranges) and that the defendant
had obtained his GED while incarcerated at
some poi nt.

Dr. Tooner stated his opinion that the
defendant has a “borderline personality
di sorder,” that he was not able to conform
his conduct to the requirenents of the |aw
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at the tinme of his offense, due to the
“ITnpul siv[i]ty” associ at ed with hi s
di sorder, that the avoid arrest aggravator
was inapplicable to the defendant due the
inmpulsiv[i]Jty associated with his disorder,

and t hat t he col d, cal cul at ed, and
premedit at ed aggr avat or was al so
i nappl i cabl e due to t he def endant’s
inability to engage in *“higher or der
t hi nki ng, ” whi ch was rel ated to t he

i nmpul siv[i]ty associated with his disorder.

Even Dr. Tooner’s opinions would not
have establish[ed] a statutory mtigating

factor. Jones v. State, 612 So.2d 1370
(Fla. 1992). At best, his testinony would
relate to non-statutory mtigation.
However, this Court finds that the evidence
in this ~case contradicts Dr. Toomer’ s
opi ni ons. The evi dence at trial

overwhel m ng showed the defendant’s notive
and intent to elimnate the victinlwtness
to his prior robbery of that victim and the
defendant’s own incul patory statenents to
Manuel a Roberts and Sol onobn Hansbury provide
the icing on the cake.

Dr. Tooner also disagreed wth Dr.
Mller's finding as to the defendant’s
conpetence to stand trial, and Dr. Mller’s
opinion that the defendant has an anti-
social personality disorder. Dr. Toomner
testified that he could not say that Dr.
MIller’s examnation was not conpetently
done, r at her, he sinply indicated his

unwi | | i ngness to accept Dr. MIller’'s
findi ngs because he had not seen any data in
the report in support of Dr. Mller's
findi ngs. This Court rejects Dr. Tooner’s

i nconsi stent opinion that the defendant was
not conpetent to stand trial.

As to Dr. Mller’s opinion that the
defendant has an anti-social personality
di sorder, Dr. Tooner disagreed wth this
opi nion on the ground that the defendant had
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never previously been diagnosed as having a

“conduct disorder.” Dr. Tooner testified
t hat , “Vandal i sm st eal i ng, property
destruction, truancy,” are al |

characteristics of conduct disorder. As the
State denobnstrated on cross-exanm nation of
Dr. Toomer, there is a wealth of evidence of
these factors throughout the defendant’s
life, and noreover, of the comm ssion of
violent offenses as well. Accordingly, this
Court rejects Dr. Toonmer’s opinion in this
regard, as it is inconsistent wth Dr.
Mller's opinion, it [is] inconsistent with
his own criteria, and it 1s inconsistent
with the evidence in this case. Rose .
State, 617 So.2d 291 (Fla. 1993). Moreover,
Dr. Mller testified that the additional
evi dence, that the defendant contends that
he did not consider, would not have changed
his opinion that the defendant has an anti -
social personality disorder. Br eedl ove v.
State, 692 So.2d 874 (Fla. 1997). Had Dr.
Toomer’s testinony been presented at trial
it would have [led] to contrary evidence by
the State, which would have [led] the jury
to the conclusion that the defendant has an
anti-social personality disorder. Van Poyck
v. State, 694 So.2d 686 (Fla. 1997).

(VI 1092-95).

This claimis governed by the sane standards as set out in
i ssue I, supra. First, Sweet nust establish deficient
performance by Adans that prejudiced him i.e., he nust show
that, but for Adans failure to present the currently advanced
testinmony at the penalty phase, he would not have been sentenced

to death. See Cherry, 25 Fla.L.Wekly at S721; Asay. Second,

this Court will review the court’s concl usi ons as to

i neffectiveness de novo. Cherry; Stephens. Finally, the
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circuit court’s findings of fact wll not be disturbed if

supported by conpetent substantial evidence. Cherry; Stephens

The record supports the circuit court’s  findings and
concl usi ons.

Deone testified during the penalty phase that their nother
drank and that they did not know their father; that she, being
the oldest of the three youngest children, essentially raised
Sweet; that Sweet was good with her young daughter; and that
they were put into foster care because of their nother’s
al coholism and neglect. (DAR  XXVII1 1241-48). Adans
successfully objected to the state’s attenpt to elicit testinony
from Deone about Sweet’s juvenile crimnal record and
convi ctions. (DAR XXVI1I 1251). In closing argunent Adans
argued that Sweet should not be sentenced to death because of
hi s abysmal upbringing and | ack of parental support and gui dance
and because the state had not established sufficient
aggravators. (DAR XXVII1 1266-70).

Sweet argues that Adans shoul d have presented nore testinony
about what mserable parents his were. More information,
however, is not necessarily better. As set out above, the jury
was informed of the problens with Sweet’s upbringing. Moreover
Adans testified at the evidentiary hearing that he contacted

Deone and Bertha Mae as well as Sweet’'s girlfriend and her
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nmot her and that Sweet directed himnot to have his nother attend
the trial. As the circuit court noted, a client’s direct

instructions nust be taken into consideration. See Rut herford,

727 So.2d at 225; R vera v. State, 717 So.2d 477 (Fla. 1998);

Sinse v. State, 602 So.2d 1253, 1258 (Fla. 1992) (“counsel cannot

be deened ineffective for honoring the client’s w shes”).
This is not a case such as those relied on by Sweet -

Thonpson v. Wainwight, 787 F.2d 1447 (1ith Cr. 1986), and

Thomas v. Kenp, 796 F.2d 1332 (1ith Gr. 1986) - where counsel

failed to prepare.®> Instead, the circuit court correctly found
that the evidentiary hearing testinony from Sweet’'s nother,
sister, and foster nother would have been cunul ative to what was

presented at the penalty phase. See Cherry, 25 Fla.L. Wekly at

S721; Patton v. State, 25 Fla.L Wekly S749, S752 (Fla.

Sept enber 28, 2000); Downs v. State, 740 So.2d 506, 513-17 (Fla.

1999); Teffeteller, 734 So.2d at 1021.

Sweet’s conplaint about Adans’ failure to present nental

health testinony at the penalty phase is also neritless. As

> Sweet’'s reliance on Ragsdale v. State, 720 So.2d 203
(Fla. 1998), is also msplaced. In Ragsdale, this Court held
that Ragsdale’ s allegations about counsel’s ineffectiveness at
the penalty phase were sufficient to warrant an evidentiary
heari ng and remanded for such a hearing. In this case, on the
other hand, the <circuit court granted Sweet an evidentiary
hearing on a claim simlar to Ragsdale s, but Sweet was unable
to prove that his claimhad any nerit.
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this Court stated in Walls, 641 So.2d at 390, expert opinion

testinony can be rejected even if uncontroverted. Mor eover
such “testinony gains its greatest force to the degree it is
supported by the facts at hand, and its weight dimnishes to the
degree such support is lacking.” Id. The circuit court was
justified in rejecting Toonmer’s testinony and in finding that it
was controverted by the facts.

As set out in the statenment of the case and facts, for
exanpl e, Tooner thought that Sweet had organic brain danage, but
could find no evidence of such damage. Toomer disagreed with
MIller’s opinion that Sweet has an antisocial personality
di sorder, but admtted that Sweet’s juvenile behavior supported
Mller’s opinion. The court’s findings of fact regarding
Toonmer’s testinony are supported by conpetent substantia
evi dence and shoul d not be di sturbed.

Sweet’s claimthat MIller stated that the statutory nenta
mtigators applied (initial brief at 80-81) is incorrect as is
his claimthat MIller said the CCP aggravator did not apply to
this hom ci de. (Initial brief at 81). Instead, the record of
both the evidentiary hearing and the trial supports the circuit
court’s conclusions regarding the aggravators established in
this case and the lack of statutory mtigators. See Sweet, 624

So. 2d at 1142-43.
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The record al so supports the court’s finding that, even with
the additional evidence provided at the hearing, Mller’s

opi nion that Sweet was conpetent and had antisocial personality

di sorder would not have changed. See Breedlove v. State, 692
So.2d 874, 877 (Fla.1998) (where additional information would
not change original expert’s opinion, there is no reasonable

probability of a different penalty result). Mor eover,

antisocial personality disorder is not a mtigator. Gerlaugh v.

Stewart, 129 F.3d 1027 (9th Gr. 1997); Schneider v. Delo, 85

F.3d 335 (8th Cr. 1996); Weks v. Jones, 26 F.3d 1030 (11th

Cr. 1994); Harris v. Pulley, 885 F.2d 1354 (9th Cr. 1988);

Carter v. State, 576 So.2d 1291 (Fla. 1989); see also Van Poyck
v. State, 694 So.2d 686 (Fla. 1997). As the court noted,
testinony about Sweet’s antisocial personality disorder would
have opened the door for the state to explore Sweet’'s lifelong
history of crimnal behavior. See Asay, 769 So.2d at 988;
Br eedl ove, 692 So.2d at 877; Rose, 617 So.2d at 294-95.

Addi tionally, Sweet again conplains that the circuit court
di sregarded Sal non’s testinony about mtigation. (Initial brief
at 81). As stated in issue |, supra, however, the court’s
rejection of Salnon’'s testinony was justified. As to that
opi nion about the introduction of mtigation, the court also

stated: “Indeed, it was clear that M. Salnon was of the opinion
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that any potentially mtigating evidence should be presented in
any capital case, regardless of whether the evidence will also
have a detrinental inpact on his client’s case, even in the face
of his client’s desire that the evidence not be presented.” (Vi
1095). The court’s findings regarding Salnon are supported by
the record and shoul d not be disturbed.

This Court has stated that the purpose of its de novo review
of ineffectiveness clains is “to ensure that the law is applied
uniformy in decisions based on simlar facts and that the
defendant’s representation is wthin constitutionally acceptable
paraneters.” Stephens 748 So.2d at 1034. I nstead of the cases
cited by Sweet, this Court has found counsel to have acted
reasonably and w thout prejudicing the defendant in numerous
cases on very simlar facts as to the investigation and

presentation of penalty-phase evidence. E.q., Cherry, 25

Fl a. L. Weekl y at S720-23; Johnson v. State, 25 Fla.L.Wekly S578,

S582-85 (Fla. July 13, 2000); Asay, 769 So.2d at 985-88; Jones v.

State, 732 So.2d 313, 319-20 (Fla. 1999); Rutherford, 727 So.2d

at 220-26; Robinson v. State, 707 So.2d 688, 695-96 (Fla. 1998);

Breedl ove, 692 So.2d at 877-78;, Rose, 617 So.2d at 293-94.
Gven the facts of this case -- the indiscrimnate shooting of
four people while trying to kill a wtness against him -- and

t he aggravators established by the state, there is no reasonabl e
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i kelihood that the additional evidence presented at the hearing

woul d have resulted in a life sentence for Sweet. E.q., Asay,

769 So.2d at 988; Jones, 732 So.2d at 320-21; Rutherford, 727

So.2d at 225-26; Haliburton, 691 So.2d at 471.

As with many other cases, counsel could have done nore.
That, however, is not the standard by which ineffectiveness
clains are gauged. I nstead, and especially when neasured
against truly conparable cases, it is obvious that the circuit
court correctly found that Sweet failed to prove that Adans was

ineffective regarding the penalty phase. Therefore, the denia

of relief should be affirned.

ISSUE 111

VWHETHER THE CIRCU T COURT PROPERLY
CONSI DERED SVEET’ S CLAI M OF | NNOCENCE

Sweet raised a claim of actual innocence and innocence of
the death penalty in his anended notion for postconviction
relief. (rr 282). The claim contains no allegation of
i neffectiveness and consists of a single conclusory paragraph.
The circuit court summarily denied the claimas foll ows:

GROUND TWELVE

The defendant clainms that he is innocent
of first degree nurder and that he is
i nnocent of the death penalty. First, this
Court finds this <claim to be facially
i nsufficient. Second, this Court finds that
the evidence presented at the hearing (in
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regards to counsel’s investigation of other
W tnesses, of the defendant’s background
hi story, and of the defendant’s nental
health evaluation and mtigation) not only
failed to support this claim but was, in
fact, contrary to this claim The evidence
negated other possible suspects wth a
notive to kill Marcine Cofer, it established
that the State could have provided the jury
wth a wealth of other bad character

evi dence about t he def endant, and it
est abl i shed t hat t he ment al heal t h
eval uati on of t he def endant was not
defi ci ent, and that the nental heal t h

expert’s opinion would not have been

different if the additional evidence had

been brought to his attention. Accordingly,

this Court finds this claimto be neritless

as well.
(VI 1086).

Now, Sweet clains that the court erred by not considering

“the cunmulative effect of all the evidence presented at” his
trial (initial brief at 84) and “all the evidence not presented

at” his trial. (Initial brief at 86). In making this claim

Sweet cites Kyles v. Witley, 514 U S. 419 (1995), Swafford v.

State, 679 So.2d 736 (Fla.1996), and State v. QGunsby, 670 So.2d

920 (Fla. 1996), cases dealing with the cunulative analysis to
be enployed in considering alleged violations of Brady V.
Maryland, 373 U S. 83 (1963), and newly discovered evidence.
Sweet, however, nade no definite Brady claim in his anended
notion and failed utterly to prove that any Brady violation

occurred.
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Moreover, contrary to his claim (initial brief at 84),
GQunsby is not exactly on point. Instead, in that case, this
Court reversed for a new trial because of Brady violations and
counsel’s ineffectiveness at the penalty phase. Here, however,
Sweet established no Brady violation and, as explained in issue
1, supra, the circuit court did not err in denying the penalty-
phase i neffectiveness claim

Sweet’s contention that there was no evidence to connect him
to the robbery of Cofer that precipitated this hom cide ignores

Manuel a Roberts’ testinony at trial.® (DAR XXV 911; see also

Sweet, 624 So.2d at 1139). Contrary to his claim that only
“Sol onon Hansbury’s false testinony” linked him to the nurder
(initial brief at 85), two eyew tnesses identified Sweet as the
shoot er. The circuit court, as was its prerogative as the
finder of fact, found “Hansbury’'s current testinony that he |ied

at trial to be incredible.” (VI 1084). See Arnstrong v. State,

642 So.2d 730 (Fla. 1994) (recanted testinony is exceedingly

unreliable); Bell v. State, 90 So.2d 704 (Fla. 1956) (sane);

Henderson v. State, 135 Fla. 548, 185 So. 625 (1938) (sane).

6 It also ignores the stipulation that: Cofer was robbed

by three arnmed black nmen on April 6, 1990; Cofer went to the
police departnent on April 26, 1990 and was driven hone in a
police vehicle; Sweet was near her residence when she returned;
the hom cide occurred that night; between April 6 and 26 Sweet
told Roberts about the robbery; and Sweet told Hansbury that he
had robbed Cofer. (DAR Il 240).
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Concl usory allegations are insufficient to state a claimfor
relief. See Asay, 769 So.2d at 982; Ragsdale, 720 So.2d at 207.
The <circuit court, therefore, properly denied the innocence
claim because it was insufficiently pled. The court also
properly found the claim to be neritless because it was not
supported by the evidence presented at trial or at the
evidentiary hearing. Sweet denonstrated neither his innocence
in fact nor of the death penalty and has failed to show that the
circuit court erred in its consideration of his claim of
i nnocence. The denial of that claim therefore, should be

af firned.

| SSUE 1V
WHETHER THE CIRCU T COURT CORRECTLY FOUND
THAT TRIAL COUNSEL WAS NOT | NEFFECTI VE
REGARDI NG SWEET'S ORI G NAL EVALUATION BY A
MENTAL HEALTH EXPERT.

Sweet argues that Adanms was ineffective because Mller
examned him prior to trial only for conpetency, Adans did not
provide MIller with background information that mght have |ed
to the introduction of mtigating evidence, and Adans did not
ensure that Sweet had an adequate nental health exam nation.
There is no nerit to this claim

This issue is a conmbination of clains VIII (penalty-phase

i nef fectiveness), XXVI | (failure to provide Mller W th
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background i nformation), and XXVII1 (1 nadequate conpetency
evaluation). (Il 244-54, 319-35). The circuit court’s findings
regarding nost of this argunent are quoted in issue I|l, supra,
and wll not be repeated here. The court sunmmarized the
evidentiary hearing testinony and found that the evidence did
not support the conclusions of Tooner and Sal non that nental
health mtigation would have altered the outcone of the penalty
phase and that Adans was ineffective for not discovering and
introducing the testinony presented at the evidentiary hearing.
(VI 1092-96). The court also stated the following in finding
that claim XXVIl had no nerit:

The defendant clainms that his trial
counsel failed to provided the two Court
appoi nted nental health examiners wth
sufficient background information to allow
them to adequately evaluate the defendant’s
conpetency to stand trial. Qddly  enough,
while taking the position in his instant
motion, that he should basically have as
long as he wants to file his postconviction
motion, he also wishes to capitalize[] on
the faded nenory of his trial counsel, about
matters that occurred sone eight years ago,
in support of this claim This Court need
not deci de whether counsel’s perfornance was
deficient, as this Court finds that the
evi dence failed to establish act ual
prej udi ce. Wllianmson v. Dugger, 651 So.2d
84 (Fla. 1994); Kennedy v. State, 547 So.2d
912 (Fla. 1989).

This Court appointed two independent
mental health professionals to exam ne the
defendant, Dr. Ernst C Mller, MD., and
Maritza Cabrera, MA. , CRC Their final
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report consists of pages 312-313 A of the
record on appeal (also received in evidence
at the hearing as Defendant’s Exhibit #2).
The report shows that the examners were, in
fact, aware of much of the information that
the defendant contends his counsel did not
provide them wth. The information in the
report is stated in concise summarizations,
as opposed to being recited in the detail
that the defendant has stated it in his
not i on. The defendant did not <call Dr.
MIller as a wtness at the hearing to
establish his alleged lack of adequate
information; rather, the State called Dr.
MIller and established that his opinion
would not have been different even when
specifically considering the facts not
specifically not ed in hi s report.
Ther ef or e, this Court finds t hat t he
evidence failed to establish any prejudice

to t he def endant’ s ment al heal t h
exam nat i on. WIllianson, supra; Kennedy,
supr a.

(VI 1091-92). As set out in the statenent of the case and facts
and the circuit court’s findings quoted in issue |Il, supra, the
record supports the court’s concl usions.

Sweet relies on nunerous federal cases to support his
argunent, but all are factually distinguishable from this case.

In Baxter v. Thomas, 45 F.3d 1501 (11th G r. 1995); Cunni ngham

v. Zant, 928 F.2d 1006 (11th Cr. 1991); Mddleton v. Dugger,

849 F.2d 491 (11th Gir. 1988); Magill v. Dugger, 824 F.2d 879

(11th Gr. 1988); and Stephens v. Kenp, 846 F.2d 682 (1lth Gr.

1988), trial counsel were deened ineffective for failing to find

and/or use the defendants’ psychiatric and nedical records in
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mtigation. In Lloyd v. Witley, 977 F.2d 149 (5th Gr. 1992);

El | edge v. Dugger, 823 F.2d 1439 (11th CGr. 1987); and Bl ake v.

Kenp, 758 F.2d 523 (11th G r. 1985), counsel were ineffective,
respectively, for failing to hire a nental health expert,
failing to contact the defendant’s famly, and for failing to
prepare in any way whatsoever for the penalty phase.

Here, on the other hand, Sweet had no history of nental
health problens. |Instead, he had been di agnosed with antisoci al
personality disorder, which is not mtigating and which would
not have convinced the jury to recomend less than a death
sent ence. Moreover, as explained in issue 11, supra, Adans
contacted Sweet’'s nother, sister, girlfriend and her nother, and
one set of Sweet’'s foster parents, and the <circuit court
correctly found that he was not ineffective.

Again, this Court should conpare cases with simlar facts
when considering ineffectiveness clains. Stephens, 748 So.2d at
1034. Instead of the cases cited by Sweet, his case is nore
simlar to numerous cases where this Court has affirnmed the
circuit courts’ finding that the defendants failed to prove the

sane clainms that Sweet has made. E.qg., Cherry, 25 Fla.L.Wekly

at S721-22; Johnson, 25 Fla.L.Wekly at S583; Asay, 769 So.2d at

985-87; Jones, 732 So.2d at 320; Rutherford, 727 So.2d at 222-

24: Breedl ove, 692 So.2d at 877-78. Sweet has denonstrated no
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error in the circuit court’s denial of claims VIII, XXVIl, and
XXVII1 of his postconviction notion, and that denial of relief

shoul d be affirned.
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| SSUE V
VWHETHER THE CI RCU T COURT PROPERLY SUMVARI LY
DENIED SEVERAL OF SWEET'S POSTCONVI CTI ON
CLAI M5
Sweet argues that the circuit court erred in summrily
denying several <clains raised in his postconviction notion.

There is no merit to this claim

In Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990), this

Court stated: “The purpose of an appellate brief is to present
argunents in support of the points on appeal. Merely making
reference to argunents below w thout further elucidation does
not suffice to preserve issues, and these clains are deened to

have been waived.” See Teffeteller, 734 So.2d at 1020; Cool en

v. State, 696 So.2d 738, 742 n.2 (Fla. 1997); Kight v. Dugger,

574 So.2d 1066, 1073 (Fla. 1990); Roberts v. State, 568 So.2d

1255, 1260 (Fla. 1990); see also Shere, 742 So.2d at 217 n.6

(“I'n a heading in his brief, Shere asserts that the trial court
erred by summarily denying nineteen of the twenty-three clains
raised in his 3.850 notion. However, for nost of these clains,
Shere did not present any argunent or allege on what grounds the
trial court erred in denying these clains. W find that these
clains are insufficiently presented for review"”). Most of the

conplaints raised in this issue are stated in a sentence or two.
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As such, they do not conply with Duest and should be summarily

deni ed.
1. Failure to inpeach the state’s wtnesses. This was
claim VIIC in the anmended notion. (I 241-43). The circuit

court denied this subclaimas foll ows:

The defendant’s third claim under this
ground is that counsel allegedly failed to
properly cross-examne Marcine Cofer and
Sol onon Hansbury at trial (Hansbury
testified at trial regarding the defendant’s
confession to him. The defendant contends
t hat counsel should have attenpted to
i npeach Cofer’s identification of hi m
t hrough evidence of her drug usage. The
def endant acknow edges that counsel was
restrained in his efforts to do this through
a pre-trial order of this Court. The tria
transcripts rebut this claim in that the
jury did hear evidence that Cofer sold
drugs, used drugs, and that she had drugs in
her system on the night of the nurder.
Moreover, the defendant fails to allege why
the jury would disbelieve Cofer’s positive
identification of the defendant in the face
of such corroborating evidence as the
positive identification of the defendant by
Sharon Bryant, the defendant’s possession of
the jewelry he had stolen from Cofer during
the prior robbery, and the testinony of the
defendant’s confession to both Sol onon
Hansbury and Manuela Roberts. As for
Sol onon Hansbury, the trial transcripts show
that counsel did extensively cross-exan ne
Hansbury and the defendant fails to allege
what additi onal cross-exam nation counsel
shoul d have [perforned]. As part of this
claim the defendant presented the recanted
testinmony of Hansbury at the evidentiary
heari ng. However, Hansbury admtted that he
is now serving a life sentence wthout the
possibility of parole, that snitches are not
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highly regarded in prison, and that the
inmates consider it an admrable thing to
testify on Dbehalf of anot her i nmat e.
Hansbury’s trial testinony was consistent
with the other evidence in this case. Thi s
Court finds Hansbury’'s current testinony
that he lied at trial to be incredible.
This Court finds that there is no reasonable
probability that any of the clainms raised
under this ground would ©probably have
resulted in a different outconme at trial.
WIllianmson v. Dugger, 651 So.2d 84 (Fla.
1994); Kennedy v. State, 547 So.2d 912 (Fl a.
1989) .

(VI 1083-84). These findings are supported by the record of
both the trial and the evidentiary hearing. E.q., DAR Il 206

DAR Il 219; DAR Il 240; DAR XXIlIl 506 et seq.; DAR XXVI 929 et
seq.; DAR XXVI 989; X 1908-23. The findings of fact are correct
and should not be disturbed by this Court. Sweet has shown no
error in the circuit court’s conclusion that he suffered no
prejudi ce, and that finding should be affirned.

2. Qutside influences on the jury. This was claim [ X in
the anended nmotion (Il 254-56), and the circuit court found it
procedurally barred because Adans objected at trial and the
claim coul d have been raised on appeal. (VI 1085). The court
fully explored this alleged incident at trial (DAR XXIV 572-
601), and the summary deni al should be affirned.

3. Failure to object to vague aggravators. This is a
conbination of clains 1V, V, and X in the anmended notion. (1
226- 30, 256-58). The circuit court summarily denied these
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clains as procedurally barred and, in the case of clains IV and
V, devoid of nerit. (VI 1078-80, 1085-86). Sweet has shown no

error, and the summary denial should be affirned. See Sireci v.

State, 773 So.2d 34, 40, n.10 (Fla. 2000); Asay, 769 So.2d at
989.

4. Sweet’ s absence. This was claim XIlIl in the anended
motion (Il 283-84), and the circuit court found it to be
procedurally barred, facially insufficient, and neritless. (W
1087). The record supports this ruling (e.g., DAR XI X 145; DAR
XX 150, 152; DAR XXI'l 309; DAR XXI'lIl1 367; DAR XXIV 607), and the

summary deni al should be affirned. See Bottoson v. State, 674

So.2d 621, 622 n.1 (Fla. 1996).

5. Mer cy. This was claim XIV in the anmended notion (I
285-87), and the circuit court found it to be procedurally
barred and wi thout nerit. (VI 1087). This ruling is correct,
see Asay, 769 So.2d 989, and should be affirned.

6. Burden shift. This was claim XVIIl in the anended
not i on. (I 295-99). The court’s holding this claim to be

procedurally barred and neritless (VI 1088-89) is correct and

should be affirnmed. Arbelaez v. State, 775 So.2d 909, 915 (Fl a.
2000); Asay, 769 So.2d at 989.
7. State m sconduct - destruction of evidence. Thi s was

claimVl in the anended notion. (Il 230-31). The circuit court
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denied this claim as facially insufficient because Sweet failed

to allege bad faith as required by Arizona v. Youngblood, 488

US 51 (1988), and Merck v. State, 664 So.2d 939 (Fla. 1995),

and because it is neritless. Sweet has denonstrated no error
and the sunmmary deni al shoul d be affirned.

8. Prosecutorial m sconduct. This was claim XIX in the
anended notion (Il 299-304), and the circuit court held it to be
procedurally barred. (VI 1089). No error has been denonstrated

and the summary deni al should be affirned. See Asay, 769 So.2d

at 989.

9. Nonst at utory aggravators. This was claim XXV in the
anended notion (Il 315-16), and the court found it to be
procedurally barred. (VI 1091). Sweet has denonstrated no
error in the summary denial, which should be affirned. See

Knight v. State, 746 So.2d 423, 431 (Fla. 1998).

10. Trial court’s consideration of mtigators. This was
claim XXIV in the anended notion. (I'r 310-14). The court held
that the claimwas procedurally barred and neritless. (VI 1090-

91). Sweet has shown no error, and the summary deni al should be

affirmed. See Sireci, 773 So.2d at 40 n.10; Asay, 769 So.2d at
989.
11. Unconstitutional aggravators. This may be a repeat of

clains 1V, V, and X (see nunber 3 supra) or may be claim XVl
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(cunmul ative error) in the amended notion (Il 292-94), which the
court denied as procedurally barred. What ever this allegation
refers to, Sweet has denonstrated no error, and the court’s

summary denial should be affirned. See Freeman v. State, 761

So.2d 1055, 1068-69 (Fla. 2000) (“A postconviction novant nust
specifically identify t he cl ai ns whi ch denonstrate the
prevention of a fair trial. Mere conclusory allegations do not

warrant relief”); Duest; Shere.

12. State’s m sconduct. Under si gned counsel was unable to
determ ne what in the anmended notion this allegation refers to.
It may be any or all of claims VI, XIV, XVII, Xl X (see nunbers

5 7, 8, and 11, supra), and XXVI (violation of Caldwell v.

M ssissippi, 472 U S. 320 (1985)). (rr 317-19). The court

found the last claim to be procedurally barred. (VI 1091).
Sweet has shown no error in the summary denial of this claim or

the others, and that denial should be affirned. See Arbel aez,

775 So.2d at 915.

As stated earlier, this issue is insufficiently briefed.
Moreover, the allegations of ineffectiveness are insufficient to
overconme the procedural bars and lack of nerit. See Asay, 769

So.2d at 989. Therefore, this claimshould be denied summarily.

| SSUE VI
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WHETHER  THE RECORD ON  APPEAL IS SO
| NCOWPLETE THAT SWEET CANNOT MEANI NGFULLY
RAI SE CLAIMS I N TH S APPEAL.

Sweet clainms that three pages of the transcript of the
evidentiary hearing (IX 1594-95, 1601) are mssing and that he
“iI's being denied his right to appeal because this Court’s review
cannot be constitutionally conplete.” (Initial brief at 100).
There is no nerit to this claim

There are several problenms with this claim When counsel
di scovered the mstake in the transcripts, he could have asked
this Court for supplenentation of the record and asked the court
reporter to produce copies of these pages wth the text
conplete. However, he did not do this.

More inportantly, however, counsel has a copy of the
conplete transcripts. Appendix A contains pages |X 1594 through
1602 of the record on appeal. Appendix B contains the
correspondi ng pages, 172 through 180, of the transcript of
testinony taken on January 25, 1999 that was sent to the parties
and the circuit court followng the evidentiary hearing for use
in preparing the parties’ <closing argunments and the court’s
order. In fact, collateral counsel cited what is now |IX 1594
through 95 in his closing argunent. (VI 1015). The state also
cited the allegedly mssing text in its closing argunent. (VI

1044- 45) .
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Apparently, the lack of text on pages |X 1594, 1595, and
1601 resulted from sone nmalfunction in the court reporter’s
equi pnent when a copy of the transcripts was generated for
transmttal to this Court. However, counsel has had a copy of

the conplete transcript since 1999 and has not shown that the

current claim has any nerit. Therefore, this issue should be
deni ed. ’
! Sinmultaneously with this brief the state is filing a

motion to anmend the record to substitute pages 172, 173, and 179
from the January 25, 1999 transcript for pages |X 1594, 1595
and 1601 of the record on appeal.
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CONCLUSI ON

For the foregoing reasons the state of Florida asks this
Court to affirmthe circuit court’s denial of Sweet’'s notion for
post conviction relief.

Respectful ly subm tted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

BARBARA J. YATES
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR NO. 293237

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414-3300 Ext. 4584

COUNSEL FOR APPELLEE

CERTI FI CATE OF SERVI CE
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Jackson, Assistant Capital Collateral Regional Counsel, Ofice
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Post O fice Drawer 5498, Tallahassee, Florida 32314-5498, this

11th day of May 2001.

BARBARA J. YATES
Assi stant Attorney General
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| hereby certify that this brief conplies with the font

requi renents of Fla.R App.P. 9.210.

BARBARA J. YATES
Assi stant Attorney General
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