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PRELI M NARY STATEMENT

This appeal is fromthe denial of WIliam Sweet's notion for
post-conviction relief by Crcuit Court Judge Frederick B. Tygart,
Fourth Judicial Grcuit, Duval County, Florida. This proceeding
chal | enges both M. Sweet's conviction and his death sentence.
References in this brief are as foll ows:

"R ___." The record on direct appeal to this Court.

"PCR ___." The post-conviction record on appeal .

All other references will be self-explanatory or otherw se
expl ai ned herew t h.

CERTI FI CATE OF TYPE SI ZE AND STYLE

This Initial Brief has been reproduced in Courier, 12 point

t ype.



REQUEST FOR ORAL ARGUNVENT

The resolution of the issues in this action will determ ne
whet her M. Sweet lives or dies. This Court has not hesitated to
allow oral argunent in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral argunent
woul d be appropriate in this case, given the seriousness of the
clains involved and the stakes at issue. M. Sweet, through counsel,

accordingly urges that the Court permt oral argunent.
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STATEMENT OF THE CASE

A | NTRODUCTI ON
When the United States Suprenme Court handed down their decision

in Strickland v. WAshington, the Court made it clear that every

def endant was entitled to conpetent counsel in order to ensure that
the state's case was subjected to a fair adversarial testing. Based
on the facts devel oped at the evidentiary hearing below, it is clear
that WIlliamEarl Sweet's counsel, M. Charlie Adans, did not
conpetently represent himin either phase of his capital trial.

M. Sweet was convicted and sentenced to death for the nurder
of Felicia Bryant. He was also convicted of attenpted nurder in the
shootings of Marcine Cofer, Sharon Bryant, and Mattie Mae Bryant in
the sane incident that resulted in Felicia Bryant's death. The
State's theory of this case was that Marcene Cofer, an admtted drug
deal er, was the intended victimbecause she was previously the victim
of an assault and robbery in her home during which three nen entered
her apartnment, hit her on the head wwth a gun, beat her, and stole
nmoney, jewelry and cocaine. The State suggested that M. Sweet was
involved in that incident and that he planned to kill M. Cofer so
that she would not identify him

The murder occurred in Ms. Cofer's apartnent at about one
o'clock in the norning on June 27, 1990, where Felicia and Sharon

Bryant were visiting. Felicia and Sharon, who were twelve and



thirteen years old at the tine, were watching television while M.
Cofer slept. They heard noise outside her front door and went to
wake her up. M. Cofer told themnot to worry and went back to

sl eep. When the noises continued, the girls again woke Ms. Cofer.

Ms. Cofer and Sharon Bryant both | ooked out the peephole in the front
door and saw a man standing outside. M. Cofer becane frightened and
told Felicia to knock on the wall to summon her nother who lived in

t he next apartnent.

Mattie Mae Bryant heard the knock and came down to Ms. Cofer's
apartnent, entering through the front door. She had earlier seen two
men outside Ms. Cofer's front door when she | ooked out a w ndow in
her apartnent. They planned to | eave the apartnent together and go
to the Bryant's apartnent. M. Cofer wote a note to her boyfriend
and got her gun. Ms. Bryant held a knife that she had brought from
her own apartment for protection. They lined up in front of the door
preparing to |l eave. Felicia Bryant was in front and she opened the
door. As she did so, a man whose face was di sgui sed pushed the door
open, entered the apartnent and began shooting. Ms. Bryant did not
see the man's face. Sharon Bryant testified that she did not see his
face but that she saw a flash of a ring that she was able to identify
as the sanme ring she had seen on the nman outside the door. M. Cofer
saw the man's eyes and nose. Felicia Bryant was fatally shot. Ms.

Cofer, Ms. Bryant, and Sharon Bryant were all wounded.



Ms. Cofer was shown a photo line-up at the hospital that night
and she identified M. Sweet. Sharon Bryant al so chose M. Sweet
froma photo line-up. Aside fromthe identifications of these two
W t nesses, the State presented Manuell a Roberts, a friend of M.
Sweet, who testified that he was joking around about being invol ved
in the robbery at Ms. Cofer's apartnment. She admtted that she did
not know whet her he was invol ved. Solonon Hansbury also testified
for the State that M. Sweet nmade incrimnating statenents at the
jail. He admtted that he received a deal fromthe State in exchange
for his testinony. The State presented no physical evidence
connecting M. Sweet to this crine.

Post - convi ction counsel for M. Sweet has presented unrebutted
evidence regarding his trial counsel's deficient performance at both
the guilt/innocence and penalty phases of his trial. Despite readily
avai | abl e evi dence casting substantial doubt on the State's evidence
and its theory of prosecution, M. Adans inexplicably failed to
chal l enge the State's case against M. Sweet. And at the penalty
phase, he presented only one witness, M. Sweet' sister, despite the
avai lability of other w tnesses who could chronicle M. Sweet's
deprived childhood. M. Sweet's trial attorney also failed to secure
a nmental health expert to assist at the penalty phase despite the
evi dence there was a history of nental illness in M. Sweet's famly

as well as conpelling mtigation that could have been presented and



explained to the jury with the assistance of an expert. The famly
menbers who testified at the evidentiary hearing denonstrate that
significant mtigation evidence was available if only M. Adans had
made the slightest effort to investigate his client's background.

While M. Adans admtted that he | abored under the pressure of
chronic illness and an unnanageabl e casel oad due to his acceptance of
conflict appointnents throughout the Fourth Judicial Crcuit, no
other factor had a greater inpact on the outconme of M. Sweet's trial
than his attorney's inexperience. M. Adans had never before tried a
capital case and admtted that he did not even know how to use an
investigator. Despite his own |ack of capital experience, he
i nexplicably recruited a civil rights |lawer, also with no death
penal ty experience, to act as his second chair. The investigator who
briefly worked on M. Sweet's case until the noney ran out did not
even know that M. Sweet was facing the death penalty.

The effects of M. Adans' inexperience pernmeated M. Sweet's
trial. He was unqualified to direct his investigator and never asked
his co-counsel to do anything in preparation for the penalty phase.
Hi s inexperience also resulted in insufficient funds, because he
sinply did not know how nuch noney to request fromthe court, which
inturn resulted in a cursory investigation that failed to yield any
results. Notably, Anthony MNi sh, whose testinony woul d have cast

doubt on the State witnesses' identification of M. Sweet, was



di scovered by M. Sweet hinself, and even then M. Adans'

i nexperience caused a glitch -- the witness was inproperly
subpoenaed, did not show up to trial despite his warning to M. Adans
that he | acked transportation, and as a result, the jury that
convicted M. Sweet never heard his testinony.

While M. Adans' inexperience nmay explain why the defense
portion of the penalty phase consists of ten transcript pages, it
does not excuse his failure to present guilt phase evidence that
supported his theory that M. Sweet was innocent and had been
msidentified by the State's witnesses. He failed to investigate
evi dence of other suspects, did not recognize the possibility of
Marci ne Cofer's boyfriend being a suspect, and failed to present
Jessi e Gaski ns whose testinony woul d have rebutted the State's
evi dence against M. Sweet. These failures, particularly in |ight of
the questionable identification testinony of the State's w tnesses,
prove that M. Sweet was prejudiced by M. Adans' deficient
per f or mance.

B. THE TRI AL

M. Sweet was convicted on the testinony of Marcine Cofer and
Sharon Bryant who both testified that they saw M. Sweet through a
peephole. M. Cofer testified that she had seen M. Sweet "about
three tines" in the nei ghborhood and that she recogni zed hi m when she

| ooked t hrough the peephole in her front door. (R 509-10). Sharon



Bryant stood with Ms. Cofer and al so | ooked out the peephole. (R
616). In contradiction to Ms. Cofer's testinony that she recogni zed
the man as M. Sweet, Sharon Bryant testified at her deposition that
Ms. Cofer told her she did not know the man. (R 619). Sharon Bryant
testified that she | ooked at the man for six or seven seconds;
however, her description reveals that she renenbered nore about his
clothing and accessories than his actual appearance:

| saw a built man, he was dark. He had a |low haircut. He had

on a white T-shirt. He had rings on his fingers and a beaded

neckl ace with a cross on the end.
(R 622).! Mss Bryant admtted that she did not | ook directly at
his face and could not provide any details of his appearance aside
fromhis haircut. (R 670-71). She did notice that he was wearing
jeans and had a ring wth red, blue and turquoise on it. (R 623-24).
M ss Bryant noticed the man's ring because he had his hand raised
covering part of his face. (R 624).

After they | ooked at the man through the peephole, he left. (R

625). Ms. Cofer then sent Felicia Bryant to get the girls' nother
who lived in the next apartnment. (R 625). WMattie Mae Bryant cane to

the apartnment and Ms. Cofer let her in. (R 626). M. Cofer then

went to the kitchen to wite a note for her boyfriend (R 515). She

Detective Parker testified that Mss Bryant did not nention the
beaded neckl ace when she first described the shooter. (R 900). She
apparently added this detail only after seeing a photograph of M.
Sweet wearing such a neckl ace.



got her gun and the wonen and girls lined up to | eave the apartnent.
(R 515). Wen they opened the door, a man canme in the apartnent
shooting. (R 515). The man who entered the apartnent had a piece of
clothing covering his face. (R 517). M. Cofer testified that she
saw only his eyes and his nose. (R 527). Sharon Bryant admtted
that she did not see his face. (R 665). She saw only the flash of
his ring and believed that she recogni zed hi mby his clothing and the
ring on his finger as the sane man who was at the door earlier. (R
629, 665). \When the man cane in the door, Sharon Bryant was standing
behi nd her sister Felicia and her nother; she turned and ran when the
man started shooting and was shot in the buttocks. (R 665, 667).
M ss Bryant was asked whether she could identify M. Sweet as the
shoot er:

A | identified the clothing.
You identified a pair of jeans and a white T-shirt?
Yes.

That's all you identified?

> O » O

Yes.
(R 673).
The State's theory of this case was that M. Sweet and two
ot her nmen assaulted Ms. Cofer on June 6th and stole her jewelry,
nmoney and cocaine and that M. Sweet wanted to kill M. Cofer so that

she would not identify him M. Cofer had already identified two of



the men who robbed her, and on the night of this incident she had

| ooked at nore phot ographs of suspects. (R 533). She saw M. Sweet
on the street near her apartnment when she was standi ng outside
talking to a detective. (R 532). M. Cofer did not tell the
detective that M. Sweet was the third man who was involved in the
robbery, indicating that she did not recognize himand that he woul d
not have a notive to kill her.

Mattie Mae Bryant testified that she did not get a good | ook at
the shooter; she was only able to renmenber that he was tall and
black. (R 732). She only saw himfor "a split second" and believed
that he had a nask over his face. (R 766). Ms. Bryant admtted
t hat she has "bad eyes" and was not wearing her glasses that night.
(R 769). Before she was called downstairs by her daughter, Ms.
Bryant | ooked out her wi ndow and saw two nmen outside Ms. Cofer's

apartnment, and she heard one of themcall Ms. Cofer's nane. (R 739).

The State corroborated the testinony of these witnesses with
Sol onon Hansbury, a jail house snitch who later admtted that he lied
at M. Sweet's trial, and Manuell a Roberts. M. Hansbury testified
that he was in the jail with M. Sweet and that M. Sweet asked if he
knew a girl nanmed Marcine. (R 943). M. Hansbury said that he did
not and M. Sweet "said that's what he's supposed to have been in

for." (R 943). M. Sweet also said that he "thought Funky Larry was



going to get the blane for this" and that he "did all this shit for
not hi ng because if | knew this was going to happen, | would have
killed themall." (R 943). Wwen M. Sweet referred to Marcine, M.
Hansbury did not know whether he was saying that he had done that
crime or only had been accused of doing it. (R 944). M. Hansbury
admtted that he had a pendi ng escape charge and that in exchange for
his testinony he would get tine served rather than a consecutive year
on the escape charge. (R 952). Manuella Roberts testified that she
knows M. Sweet and had heard hi mjoking about the robbery of Marcine
Cofer. (R 912). She also testified that M. Sweet frequently jokes
around and exaggerates and that she did not know whether he was being
serious about the robbery. (R 913, 916).

Oficer Jeffery Lawence of the Jacksonville Sheriff's Ofice
testified that M. Sweet had jewelry in his pockets when he was
arrested. (R 852). Sharon Bryant testified that she | ooked at
pictures of this jewelry at the police station and recogni zed the
ring she saw on the man at the door whom she observed for severa
seconds through the peephole. (R 655-56).

The defense presented one witness: Dr. Steven Lay who
testified that Marcene Cofer had cocaine and marijuana in her system
on the night of the shooting. (R 992). He admtted that he could
not say when she had taken the drugs. (R 993). This evidence was

cunul ative to the State's evidence because Ms. Cofer had al ready



expl ai ned on direct exam nation that she was a drug dealer at the
time and that she woul d have had cocaine in her system from handling
the drug during sales. (R 534). 1In rebuttal, the State presented
Oficer Chester Potter who testified that when he interviewed M.
Cofer on the night of the shooting she was not under the influence of
drugs. (R 1007).

The defense had subpoenaed another w tness, Anthony MN sh,?
whom even the State referred to as "an eyewitness,"” but he did not
show up to testify. M. Adans admtted to the court that he had
anticipated problenms with the witness; he explained: "I went to pick
hi mup yesterday afternoon and I thought | was going to |lose him
because of the fact sonebody said he didn't live there anynore."” (R
924). He admtted that he did not have an investigator to assist him
by getting witnesses to court. (R 924). He told the court that he
had spoken to M. MNi sh the night before and that "he felt |ike he
didn't want to cone."” (R 925).

When M. McN sh was still not present at the conclusion of Dr.
Lay's testinony, M. Adans told the court what the substance of his
testi nony woul d have been. (R 997-98). M. Adans requested a
thirty-mnute recess to attenpt to find M. MN sh. (R 998). After

the recess, M. Adans told the court that he had gone to McNi sh's

2. Adans' lack of famliarity with this case and the w tness
who coul d have exonerated M. Sweet is reflected in his repeated
references to himas "Arthur" rather than "Anthony." (R 924).

10



apartnent and his grandnother's house but did not find him (R
1001). He told the court that he spoke to a young boy at M.
McNi sh' s apartnment who did not know where McNish was. (R 1002). M.
Adans told the court that he also spoke with McN sh's grandnot her and
was told that he had not been there that day. (R 1002). The court
found that M. Adans had nmade "extraordinary efforts”" to find the
witness. (R 1002). M. Adans did not object to proceedi ng w thout
the w tness.

M. Sweet was found guilty of first-degree nmurder, three counts
of attenpted first-degree nurder, and armed burglary. (R 1170).

The defense presented® one penalty phase wi tness --Deone Sweet,
M. Sweet's sister.? She testified that she and her brothers grew up
wi thout a father but that their childhood was "normal." (R 1242).
Ms. Sweet testified that their nother was an al coholic "on and off"
but that this did not affect the children. (R 1245). Fromthe tine
he was thirteen or fourteen, M. Sweet was raised by his sister who
was a single nother and still a teenager herself. (R 1245). M.

Sweet was a good uncle to Ms. Sweet's child but he did not try to

3The State's penalty phase evidence focused on proving that M.
Sweet had three prior felony convictions.

“At the conclusion of the State's evidence, M. Adans requested
a recess "so we can see who our witnesses are out there?" (R 1241).
Apparently, M. Adans did not even know at this point whether he had
any penalty phase w tnesses and who they m ght be. The court gave
hima ten mnute recess to prepare for M. Sweet's penalty phase.
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hel p her financially. (R 1246). M. Sweet's testinony conprises
five transcript pages.

M. Adans' closing statenent, which is also only five pages
| ong, was not an inpassioned plea to save his client's life. It was
not a summary of conpelling mtigation evidence that could have
persuaded the jury to recomrend life. It was a ranbling, alnost
i ncoherent, statenment that only briefly addressed the issue of
mtigation. M. Adans began by attenpting to cast doubt on the
State's guilt phase evidence and the reliability of the eyew tnesses.
(R 1265-66). He then argued that the State had not proved that M.
Sweet had conmtted any prior violent felonies, despite the testinony
of a victimand eyewitnesses to those prior crines. (R 1266-67).
For what anmounts to one page of the transcript, he addressed M.
Sweet's childhood -- the fact that he did not know his father, was
essentially raised by his sister, and that he was not a discipline
problemfor her. (R 1269). He concluded by expressing his personal
opi nion that the aggravating factors (cold, calcul ated and
prenmedi tated and avoid arrest) do not apply; he did not refer to any
evi dence to support this opinion. (R 1269). The jury recomended
the death penalty by a vote of ten to twd. (R 1278).

M. Adans presented no evidence at the sentencing hearing
before the judge. He made a brief argunent, sunmmarizing the evidence

of M. Sweet's chil dhood that was contained in the presentence
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investigation report. (R 1288-90). The court found the foll ow ng
aggravating circunstances: prior violent felony convictions; avoid
arrest; during conmm ssion of a burglary; and cold, calcul ated, and
prenmeditated. (R 1309-10). The court found no statutory mtigation
but did find that the | ack of parental guidance was a nonstatutory
mtigating factor. (R 1310). M. Sweet also received four
consecutive life sentences on the attenpted nurder and arned burgl ary
charges. (R 1313-15).
C. THE EVI DENTI ARY HEARI NG
Sol onon Hansbury testified for the State at M. Sweet's tria

and corroborated the eyew tness testinony of Marcene Cofer and Sharon
Bryant by testifying that M. Sweet confessed to him M. Hansbury
admtted at the evidentiary hearing that he lied at M. Sweet's trial
and that he received a benefit fromthe State in exchange for his
fal se testinony. (PCR 1909-10). Wen asked to explain the truth, he
answer ed:

There is no truth. | don't know the truth, you know. \What |

said in the trial was sonething that it was |ike stuff that

had heard, you know. Earl never told ne nothing. He never

told me anything, you know. Wen | nmet Earl in the hol ding

cell it was |like himtalking to sonebody el se and he was |i ke,

yeah, man, | just can't believe they cane and got ne talking

about a nurder for sonething I don't know nothi ng about.
(PCR 1910). At the tinme of M. Sweet's trial, M. Hansbury was

faci ng an escape charge, and he knew that if he offered evidence

agai nst another inmate, he could help hinmself. (PCR 1910). M.
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Hansbury did not even know the nane of the victim and the little
that he did know about the case did not cone fromM. Sweet. (PCR
1911). In exchange for his cooperation on this case, M. Hansbury
did not serve any time on the pending escape charge. (PCR 1913). At
the evidentiary hearing, M. Hansbury expl ained that he had not told
anyone since the trial that he lied against M. Sweet (PCR 1915).

In addition to this newy discovered evidence of M. Sweet's
i nnocence, post-conviction counsel presented evidence of ineffective
assi stance of counsel at both the guilt and penalty phases of M.
Sweet's trial. Charles Adans, M. Sweet's trial |awer, testified to
his total |lack of experience in capital litigation and admtted that
al t hough he believed that M. Sweet was innocent, he did not
investigate the possibility of other suspects. He also admtted that
he conducted no investigation for the penalty phase and even failed
to use the records that had been obtained by the public defender's
of fice before he got the case. Lindsey Mwore, a federal civil rights
| awyer, testified that he agreed to work on the case only because M.
Adans seened so overburdened and that his participati on was supposed
to be limted to the cross-exam nation of a few State w tnesses. He
was conpletely unprepared to present the testinony of the only
penal ty phase w tness.

Charl es Abner, the investigator who briefly worked on the case,

testified that his work was hanpered by M. Adans' failure to get
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nore noney fromthe court and that during the time he worked on the
case he did not even know that M. Sweet was facing the death
penalty. Two nmental health experts testified that there is
substantial mtigating evidence in this case that should have been
presented to the jury. One of these witnesses, who was the State
conpetency expert at trial, testified that in any capital case there
shoul d be a team of nmental health experts working on mtigation

i ssues. Post-conviction counsel also presented three w tnesses who
testified about M. Sweet's chil dhood, presenting conpelling
mtigation evidence that was never heard by the jury that sentenced
himto death. Finally, Bill Salnon, an expert in capital defense
litigation anal yzed the evidence presented in post-conviction and the
performance of M. Sweet's trial |awers, and offered his expert
opinion that M. Adanms was ineffective at both the guilt/innocence
and penalty phases and that M. Sweet was prejudiced by his

i nconpet ent perfornmance.

Li ndsey Moore, a federal civil rights lawer with no capital
experience, agreed to assist Charles Adans on M. Sweet's case
because M. Adans "was ki nd of overburdened by the work he had."
(PCR 1455). He explained that "the Court was calling [Adans] and
continually appointing himto cases while he was trying a capital
case." (PCR 1455). M. Adans approached hi m about cross-exam ning

sonme Wi tnesses, and he agreed to help in that limted capacity. Wen
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he agreed to assist at M. Sweet's trial, M. More "went into the
case with the understanding that about two or three w tnesses [he]
was supposed to cross exam ne and that was the extent of [his]

i nvol venent." (PCR 1455).

Despite M. More's understanding of his limted role at M.
Sweet's trial, he later learned that M. Adans expected himto
present the testinony of M. Sweet's sister Deone, the only defense
witness to testify at the penalty phase. M. More explained that he
and M. Adans went out |ooking for Ms. Sweet during a recess. (PCR
1463). When they returned to court, M. Myore first |learned that M.
Adans expected himto present the witness's testinony. He explained:

A And when the Court resunmed that day for the first tinme |
| earned that | was to exam ne her but | had never seen her

bef or e.

Q Okay. You had never talked to the |ady?

A Never tal ked with her.

Q And you did not prepare her to testify in any way, shape
or forn®

A | had never seen her.

Q Did you know what questions you were going to ask her?
A No.

Q How di d you determ ne what questions to ask her?

A Played it by ear.

Q So you shot fromthe hip?

A Ri ght .
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(PCR 1463-64).

In addition to being unprepared to exam ne the one penalty
phase witness, M. More testified that he and M. Adans had not even
di scussed the penalty phase. (PCR 1462). M. Moore did not
i nvestigate or obtain any school, nental health, nedical or foster
care records detailing M. Sweet's childhood. (PCR 1462). He also
did not examne Dr. MIller's report to determ ne whether it contained
potentially mtigating evidence. (PCR 1465). Despite his concern
that M. Sweet suffered fromnental inpairnments that m ght render him
i nconpetent, M. More did not attenpt to have a nental health expert
appoi nted who could testify at the penalty phase. (PCR 1465). M.
Moore al so testified that he did not attenpt to present evidence
supporting the mtigating factors and that he did not try to argue
that they applied to M. Sweet. (PCR 1465-66). M. Adans' failure
to devel op a penalty phase strategy with his co-counsel is manifested
in M. More's failure to fully develop the mtigating evidence that
was avail able fromthe one witness that was presented. Her testinony
is only five transcript pages in length and contains none of the
conpelling detail that was elicited at the evidentiary hearing.

Because he thought that his involvenent was limted to cross-
examning two or three State witnesses, M. More was not involved in
any ot her aspect of the case. He did no research regardi ng potenti al
mtigating evidence, he did not attenpt to |ocate or interview other
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suspects, and he did not otherw se assist M. Adans in devel oping
evi dence. (PCR 1459, 1462). M. Moore al so does not renenber ever
review ng an investigation report from Charles Abner. (PCR 1461).
M. Moore al so renmenbered one of the nost serious m stakes at M.
Sweet's trial: the failure to secure the presence of Anthony MN sh.
He renenbered that they did not have an investigator at the tine of
trial to attenpt to locate him (PCR 1460). He al so renenbered that
during trial, the Court gave M. Adans a thirty-mnute recess to
attenpt to find M. McN sh and that M. Adans was unsuccessful .
(PCR 1460). \When the search was unsuccessful, however, neither M.
Moore nor M. Adans resorted to the available renedies: they did not
request a capias, an order to show cause, or a continuance. (PCR
1461). M. Moore could not explain why he and M. Adans failed to
get M. McNish to trial and why they failed to properly renedy the
situation when he coul d not be found.

While M. More agreed only to cross-examne a few witnesses in
order to relieve M. Adans' burden, once the trial started he
partici pated much nore fully. M. Moore renenbered that he argued
several notions for which he was not prepared and was even bei ng
handed cases by M. Adans in the mddle of an argunent. (PCR 1456).
Aside from cross-exam ning the witnesses he had prepared for, M.
Moore admtted that he was neither conpetent nor qualified to do the

work he did on M. Sweet's case. (PCR 1469). M. More was |ater
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di sbarred by the Florida Bar Association. (PCR 1469).

Charl es Abner, the defense investigator who worked on M.
Sweet's trial, confirnmed that M. Adans' representati on was
ineffective. He testified that he, |like M. Adanms, had never worked
on a capital case before. (PCR 1442). Wile he has worked on both
crimnal and civil cases, nost of his experience is in the area of
i nsurance fraud. (PCR 1436). During the time that he was working on
M. Sweet's case, M. Abner did not even know it was a capital case.
He testified that after alnost a year had passed, he contacted M.
Adans and asked what had happened to M. Sweet. (PCR 1442). \WWen
M. Adans told himthat M. Sweet had received a death sentence, it
was the first time that M. Abner had even known that was a
possibility. (PCR 1442).

Because M. Adans failed to informhis investigator that he was
wor king on a capital case, it is no surprise that M. Abner did not
i nvestigate possible mtigation. He testified that M. Adans never
asked himto investigate M. Sweet's fam |y background, his substance
abuse history, his school or juvenile history. (PCR 1443). M.
Abner did not even interview M. Sweet as part of his investigation;
he explained that he does not like going to the jail where M. Sweet
was incarcerated before his trial. (PCR 1450).

Despite his conplete failure to investigate possible penalty

phase evidence, M. Adans did not efficiently focus his
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investigator's efforts on the guilt phase issues either. Wile he
testified that his theory of defense was innocence and

m sidentification, M. Adans did not instruct M. Abner to

i nvestigate other suspects. (PCR 1445). M. Abner expl ained that
his instructions were "to go into the area of Third, Liberty, Market
to try to locate sone wtnesses to try to find out what happened t hat
night." (PCR 1443). Despite the seriousness of the case and the

di re consequences for M. Sweet, M. Adans and M. Abner "didn't go
into any deep specific[s]" about the case. (PCR 1438).

A maj or obstacle to conducting an adequate investigation was
that M. Adans did not have enough noney to pay M. Abner for his
work. M. Abner testified that he worked on M. Sweet's case "off
and on [for] about a week-and-a-half." (PCR 1438). He admtted that
"didn't acconplish a whole |ot" because M. Adans was "runni ng out of
money." (PCR 1439). M. Abner recalls that he spoke with M. Adans
about the noney situation and told himthat he could "cone up with
sonme nore witnesses" if he had nore tine to investigate but that he
"had other work on hand that needed [his] imediate attention.” (PCR
1440). He renenbers that M. Adans provided either three or five
hundred dollars for all investigative expenses. (PCR 1440). M.
Abner testified that the m ni rum anount needed to adequately
investigate a capital case is five or six thousand dollars. (PCR

1441). He explained that "[i}f [Adans] wanted just one or two
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wi t nesses | ocated then 3- to $500 woul d suffice." (PCR 1440). M.
Abner testified that there were sufficient leads in the case to
devel op an investigation, but that his efforts were essentially shut
down before they started due to M. Adans' failure to secure adequate
funding. (PCR 1451). Al that M. Abner could recall doing during
his time on M. Sweet's case was speaking to "one young | ady" who was
going "to lead [him to soneone el se who had sone information." (PCR
1439). Due to the lack of noney, M. Abner never found that person
who was supposed to have sone information

Charl es Adans confirnmed the testinony of his investigator and
co-counsel. He explained that M. Sweet's trial was his first death
penalty case and that he had no experience working with an
investigator. (PCR 1765, 1768). Due to his inexperience, M. Adans
did not even know whet her five hundred dollars would be enough to
t horoughly investigate a capital case. (PCR 1768). He testified
that M. Abner's investigation was so insignificant that he did not
recall either talking to himor reading any investigation reports.
(PCR 1770). He renenbered that the investigation yielded no results
and M. Adans could not renenber anything that M. Abner did that
hel ped hi mrepresent M. Sweet. (PCR 1771). Wen he realized that
insufficient noney fromthe court was hindering the investigation and
his representation of M. Sweet, M. Adans noved for a continuance.

(PCR 1774). He did not, however, request nore noney fromthe court.
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(PCR 1776).

M. Adans' inexperience and the | ack of noney for investigation
were not the only obstacles in this case. M. Adans' performance was
al so hindered by his illnesses. He had both pneunonia and bronchitis
during the tinme leading up to M. Sweet's trial. (PCR 1777). In one
nmotion for continuance, M. Adans infornmed the court that during
March and April he was only in his office eight to twelve tines.
(PCR 1777).°> His health problens prevented M. Adans from
adequately preparing for M. Sweet's trial, and at a pretrial hearing
in April he could not provide a witness list for the court because he
had no wi tnesses, nor could he discuss his plan for the trial. (PCR
1778). Because he was unable to prepare on his own, M. Adans asked
Li ndsey Moore to be his second chair; he knew that M. More, |ike
hi msel f, | acked capital experience. (PCR 1780). M. More filed his
noti ce of appearance only two weeks before the trial was scheduled to
begin. (PCR 1780). Although M. Adans considered hinself primarily
responsi ble for representing M. Sweet, M. Moore cross-exam ned
several State witnesses, did half of the guilt phase cl osing
argunent, and presented the only defense witness at the penalty
phase. (PCR 1781-82).

M. Adans testified that his theory of defense was that M.

Sweet was innocent and was been the victimof msidentification by

SM. Sweet's trial began on May 20, 1991.
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the State's witnesses. (PCR 1783). He admtted that evi dence of

ot her suspects coul d have hel ped hi mprove this theory; however, he
presented no guilt phase evidence regardi ng ot her suspects. (PCR
1785, 1800). He also admitted that a police report indicating that a
State witness described the suspect as wei ghing 250 pounds, while M.
Sweet wei ghed about 180 or 190 pounds, woul d have been useful to
cross-examne the State witness at trial. (PCR 1785-86). M. Adans
did not explain his failure to use this report at trial.

On the subject of Anthony McNi sh, M. Adans provided additional
testinmony revealing his deficient representation of M. Sweet. He
remenbered that M. MN sh had seen three nmen outside the victinis
apartnment and that M. Sweet was not one of the nen. (PCR 1786).

M. Adans renenbered talking to M. MN sh several tinmes and even
remenbered | ooking for himduring M. Sweet's trial. (PCR 1786).

M. Adans did not ask his investigator to transport M. MN sh to
trial and at the tine of the hearing he denied that M. MN sh ever
told him he needed assistance. (PCR 1792, 1801). M. Adans admtted
that he wanted M. McNish to testify but could not explain why he did
not seek any of the available renmedies fromthe court when M. MNi sh
did not show up. (PCR 1791).

M. Adans testified that he never considered Dale George to be
a suspect in this case. (PCR 1794). He did renenber that M. Ceorge

had taken the clip out of Marcene Cofer's gun and that he supplied
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the State with their theory of prosecution against M. Sweet and that
this theory enbraced two powerful aggravating factors. (PCR 1794-
95). M. Adans also admtted that he had docunents in his file
indicating that M. George had been accused of donestic assault

agai nst Ms. Cofer. (PCR 1796). Wen confronted with all of these
facts at the evidentiary hearing, M. Adans conceded that he "may
have" considered M. George a suspect and that presenting himas a
w t ness woul d have been consistent with his theory of defense. (PCR
1797). However, he did not pursue this possibility at the tinme of
M. Sweet's trial. M. Adans also recalled that Jessie Gaskins was
listed by the defense as a potential wtness. (PCR 1797). At his
deposition, M. Gaskins testified that a man wearing a ski mask
forced himto knock on Marcene Cofer's door on the night of the
shootings. (PCR 1798). M. Gaskins did not say that the man was
wearing any jewelry. (PCR 1798). M. Adans agreed that M. Gaskins'
description is different fromthat of Ms. Cofer and Sharon Bryant,
which did not nention a ski mask and included nention of very
distinctive and noticeable jewelry. (PCR 1798). M. Adans excused
his failure to call M. Gaskins as a witness by explaining that M.
Gaskins said that he saw M. Sweet on tel evision when he was arrested
and that he told his wife that Sweet | ooked |ike the man who pull ed
the gun on himoutside Ms. Cofer's apartnent. (PCR 1799). However,

the actual statenent M. Gaskins nade to his wife was that the M.
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Sweet had the "sane build" as the man with the gun but that he could
not positively identify him (PCR 1800).°¢°

M. Adans also testified about M. Sweet's penalty phase. M.
Adans did not request a defense mtigation expert, and his entire
penal ty phase preparation seened to be limted to talking to Deone
Sweet, M. Sweet's sister. (PCR 1804-05).7 M. Adans thought he may
have talked to M. Sweet's nother, girlfriend and foster nother, but
his records do not reflect any of these conversations. (PCR 1805-
06).8 M. Adans offered different explanations for his failure to
present M. Sweet's nother as a witness: he testified that he told
her when the trial was and that it was Deone Sweet who told himthat
her nother would not be comng to Jacksonville to testify, but he
also relied on the excuse that M. Sweet did not want his nother to

testify, inplying that he was deferring to his client's w shes. (PCR

®ln addition, as M. Sal non explained, M. Gaskins' statenents
made to his wife when he saw M. Sweet on tel evision were
i nadm ssi bl e hearsay that should not have prevented M. Adans from
calling himas a witness. (PCR 1942).

'Ms. Sweet testified that, in her opinion, these conversations
with M. Adans had little to do with trial preparation. She
expl ained that neeting with M. Adans "was nostly like friends .
he tal ked nore like Earl's friend, you know Earl's girlfriends and
hi s hangout and stuff." (PCR 1720).

8. Sweet's nmother and foster nother testified that they were
not contacted by M. Adans and that they would have been willing to
help M. Sweet if they had been contacted. (PCR 1690, 1744).
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1827).° M. Adans testified that he did not provide any background
materials to the court-appoi nted conpetency expert and coul d not
remenber whet her he had ever spoken to himabout M. Sweet. (PCR
1804). Despite the fact that he had both an investigator and co-
counsel helping himon this case, M. Adans did not instruct either
to do anything in preparation for the penalty phase. (PCR 1806-07).
It was not until the day of her testinony that M. More net Deone
Sweet, whose testinony he presented. (PCR 1806).

In regard to docunentary evidence, M. Adans testified that he
possi bly had sone school and jail records. (PCR 1808).1% He
remenbered that before he got the case, the public defender's office
tried to get records fromthe departnent of health and human
services, but M. Adans did not know whether he ever followed up on
that or not. (PCR 1808). 1In fact, there were substantial records
docunenting M. Sweet's deprived childhood in the file when M. Adans
got the case but he did not attenpt to use themat the penalty phase.
(PCR 1808). He could not explain why he did not use the records
that were available to himand only guessed that "there nay be

sonmething in the records that say sonething else that | thought m ght

%Al t hough he is certain that he spoke with his client's nother,
M. Adans could not recall whether he discussed M. Sweet's
chi | dhood, her al coholism and her abandonnent of her children during
the conversation. (PCR 1843).

1°These jail records contain the names of four siblings of M.
Sweet who were available to testify on his behalf. (PCR 1842).
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hurt me rather than help." (PCR 1810).!'! He admtted that he would
probably use M. Sweet's school records if he were to do the trial
today, and blamed his failure to use themon his "inexperience."
(PCR. 1810).

In addition to failing to present the docunents that had been
obt ai ned by the public defender's office, M. Adans al so neglected to
seek additional records that woul d have constituted mtigation. He
did not get records that woul d have docunmented a history of nental
illness in M. Sweet's famly although he admtted that "if | knew
about it then and | thought that would help | would have tried to
obtain it." (PCR 1811). He again blaned his failure to do this on
the fact that this was his first capital case and he was
i nexperienced. (PCR 1811). He also admtted that he did not try to
get any records fromthe departnment of health and human services
al t hough he knew that M. Sweet had been in foster care. (PCR 1812).
He also failed to docunent that M. Sweet was prescribed Ritalin as a
child, suffered fromspinal neningitis, and suffered a serious head
injury as a child. (PCR 1812). 1In regard to spinal neningitis, M.

Adans admtted that he does not know what effect that can have on a

UM . Sal non explained that a failure to not present avail able
mtigation is not a strategic decision and that the goal at the
penalty phase may be to give the jury anything on which to base a
life recoomendation. M. Adans did not decide to forego sone
evidence in favor of nore powerful mtigation; rather, he failed to
present available mtigation, in the formof State records that would
have been uni npeachabl e, for no apparent reason.
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child s brain. (PCR 1812). M. Adans also failed to obtain any

evi dence regarding M. Sweet's nother's al coholism believing that
Deone Sweet's testinony on that subject was sufficient. (PCR 1813).
Agai n, al though he knew that M. Sweet's nother frequently abandoned
her children, he did not attenpt to docunent that through HRS
records. (PCR 1814).

M. Adans repeatedly blaned his failures on his inexperience
with capital cases and admtted that all of the evidence that was
available if only he had investigated woul d have been hel pful during
M. Sweet's penalty phase. (PCR 1814). Despite his lack of
experience with death penalty cases, M. Adans was aware that he
could present virtually anything about M. Sweet's background or
character at the penalty phase and he admtted that the trial judge
did not try to limt or restrict the presentation of mtigation.
(PCR 1815). M. Adans admtted that Dr. MIler's conpetency report
contained mtigation evidence on the follow ng subjects: spinal
meningitis as a child; an alcoholic nother; years spent in foster
care; delinquency and dependency in childhood; nental illness anong
M. Sweet's brothers; drug use at an early age. (PCR 1816). M.
Adans did not use this report at either the penalty phase or the
sentenci ng hearing before the judge. (PCR 1817).

M. Adans admtted that all of the available mtigation could

have made a difference at the penalty phase because it could have
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negated the cold, calculated, and preneditated aggravating factor.
(PCR 1818). He agreed that the sanme evidence could al so have had an
i npact on the avoid arrest aggravator. (PCR 1818). M. Adans was
also "quite sure" that a nental health expert's testinony that M.
Sweet had di m ni shed capacity and could not conformhis conduct to
the | aw woul d have changed the presentation of evidence to the jury.
(PCR 1819).

O her evidence that was presented at the evidentiary hearing
denonstrates that trial counsel was ineffective. M. Sweet's foster
not her and bi ol ogi cal nother both testified that they were avail able
to testify at M. Sweet's trial but that M. Adans never asked them
to testify. (PCR 1690, 1744). Their hearing testinony reveal s that
t hey coul d have provided conpelling testinony relevant to mtigation
that the jury never heard. Deone Sweet, M. Sweet's sister, also
testified at the evidentiary hearing. Although she testified briefly
at M. Sweet's trial, her hearing testinony reveals that M. Adans'
failure to prepare her for the trial, and his last mnute decision to
del egate her questioning to his co-counsel, resulted in an inadequate
exam nation that failed to elicit evidence pertinent to mtigation.
Due to trial counsel's failure to present two of these w tnesses and
his failure to prepare the other, the jury was deprived of rel evant
mtigation evidence that could have changed their recomrendati on.

Emly Shealey, M. Sweet's foster nother, testified that
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WIlliam Sweet canme to live with her famly when he was ei ght years
old. (PCR 1687). WIIliam had been in another foster hone, but the
not her of that famly essentially evicted him Ms. Sheal ey
explained: "this lady said she didn't want himthere, she couldn't
stand himbeing there any nore. So she told them she was going to
sit his clothes outside. So they just closed her hone out and
brought himto nme." (PCR 1691). Wen he arrived, WIlliamcane wth
only a few articles of clothing and no ot her possessions. (PCR
1687). WIlliamtold Ms. Shealey that his biological nother drank a
| ot and did not take care of him (PCR 1687). Ms. Shealey
testified that Wlliaminitially had sone problens at school, but

t hat when he was given Ritalin for his hyperactivity he was able to
control his behavior and did better in school. (PCR 1688). WIIliam
did very well at Ms. Shealey's hone and got along with her son as

t hough they were brothers. (PCR 1689). After tw years, WIIliam was
returned to his biological nother's custody. (PCR 1689). Ms.
Sheal ey explained that Wlliamdid not want to | eave and that he
often returned to visit Ms. Shealey and her son. (PCR 1689).

Bert ha Mae Sweet, M. Sweet's biol ogical nother, provided nore
details about M. Sweet's childhood. Ms. Sweet testified that M.
Sweet was raised without a father because his father acknow edged
only his first three sons while he never acknow edged WIlliamand his

sister Deone. (PCR 1723). Ms. Sweet testified that although her

30



marriage was good in the beginning, her husband liked to fight and he
woul d routinely beat her. (PCR 1723). She finally left her husband
when one of his beatings caused her to have a m scarriage. (PCR
1724). Even after this incident, it was at the suggestion of a
bystander that she finally left him she explained that when she
returned fromthe hospital, the |landlord "suggested that Powell was
beating nme so bad and so nuch that he eventually was going to kill
me, said it would be best if you just get out of here and | left."
(PCR 1723). During attenpted reconciliations with her husband, Ms.
Sweet becane pregnant with Deone and then WIlliam (PCR 1725).
However, they did not resune their marriage, and M. Sweet never
acknow edged his last two children. (PCR 1725).

Al t hough M. Sweet's father was not involved at all in his
life, Ms. Sweet did have a series of boyfriends who played a role in
his childhood. (PCR 1723). These boyfriends beat her in front of
her children. (PCR 1729). Ms. Sweet, in turn, beat her children,
usual |y when she "was on [a] drunken stoop"” and her enotions got "out
of whack with them" (PCR 1729). Ms. Sweet did have one boyfriend,
Esau Brown, who was good to the kids and she renenbered that during
her relationship wwth him "it was like a real famly." (PCR 1730).
However, this relationship also becane violent and ended. Ms. Sweet
testified about the incident that caused her to | eave M. Brown:

A VWhen he beat ne that's when it was all over, when | left
and that was when | cane to Jacksonville.
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Q You | eft, do you renenber hiding from Esau?

A Yes.

Q And why were you hiding from hin®

A Because he had beat nme up real bad and he said he was
?OL?g.back home and get sonething and cone back and kill ne and

(PCR 1730-31). Ms. Sweet regretted having to | eave M. Brown
because the children | oved himand called him"daddy" which they had
never done with her other boyfriends. (PCR 1731).

Ms. Sweet also confirnmed Ms. Shealey's testinony about her
al cohol addiction and inability to parent her children. Ms. Sweet
admtted that she drank up to a pint of alcohol and a six-pack of
beer each day when she was pregnant with Wlliam (PCR 1727-28).
She received no prenatal care until her seventh nonth of pregnancy
when she | ost her job because she fell and suffered an injury on the
job. (PCR 1727). At that tinme, a friend suggested welfare and Ms.
Sweet received sone nedical care. (PCR 1727). Ms. Sweet testified
that within two years of |eaving her husband she was not a good
not her because "drinking sort of took over, had top priority." (PCR
1725). Drinking was so inportant to Ms. Sweet that she would | eave
her children so that she could go out "partying" and woul d even hide
when they cane | ooking for her. (PCR 1732). Sonetines, though,
Ms. Sweet would take Wlliamw th her when she went out drinking and

when he was only two or three years old she gave himbeer to drink.
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(PCR 1735). She also took himout to pornographic novies. (PCR
1735).

When WIIliam was about seven years old, he and his siblings
were taken away by the departnent of health and human services. (PCR
1734). \Wien she was given custody of her children about two years
|ater, Ms. Sweet admtted that she was not ready to have them back
(PCR 1737). She expl ai ned:

A | had been in treatnent for a year, and HRS wor ker, she

cane and she -- we talked. She would bring themto visit in

the afternoon, and she said that she was going to give themto

me one at a tinme, one, she was going to start off with the

ol dest whi ch was Deone and then another one and then anot her

one. And then she wanted ne to be able to adjust. And finally

when she brought them and she just left them

Q Al of thenf

A Al of them all three of them

Q At the sane tinme?

A Yes, because ny thing to get prepared was |like to have

grocery, have the proper bedding for them and get a rapport

with them But she just brought them and she said, "I think

you're ready for the children, Mss Sweet," and she left them
(PCR 1737). There was sone discussion of term nating her parental
rights and putting the children up for adoption, but Ms. Sweet
testified that "evidently | said what they wanted to hear" and she
regai ned custody of her three youngest children. (PCR 1738).

However, M's. Sweet was still not prepared for the
responsi bilities of parenthood, and she started drinking again after

her children were returned to her. (PCR 1738). She also ignored
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WIlliam s medi cal needs when she stopped giving himthe Ritalin that
he needed to control his behavior. She explained: "He was |ike he
was just off into another world just sit in the corner, just sit
still just |like he was drugged out or sonething, you know. | didn't
understand it, | just couldn't stand to see himlike that because he
was busy, busy child." (PCR 1739).

Ms. Sweet also testified about childhood illnesses that
WIlliamsuffered. He had spinal neningitis which was di scovered only
after Ms. Sweet took himto the hospital four tines. (PCR 1733).
She expl ai ned that she knew Wl Iliamwas sick because he was busy
child who never sat still, but when he got sick "he would get on the
couch and he would lay his head on the armof the couch and hold his
head back and would just stay in that position . . . and he wouldn't
talk." (PCR 1733). He was like this for four days until the
hospital finally exam ned hi mand di agnosed spinal neningitis. (PCR
1734). WIlliamalso suffered a head injury when he was three-and-a-
hal f years old. (PCR 1734). Ms. Sweet expl ained how t he acci dent
occurred: "he was standing up on a banister at the apartnents sone
friends that we was visiting, . . . and he went to reach and fel
over on the concrete.” (PCR 1734). He |landed on his head on the
concrete. (PCR 1734).

Ms. Sweet |ater abandoned WIlliamin Texas with a man she had

met. She was planning to nove to Texas with this man and took
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Wlliamw th her while they | ooked for a place to live. (PCR 1740).
Ms. Sweet returned to Jacksonville without Wlliamto get a truck
and pack her belongings. (PCR 1740). While she was back in Florida,
however, she changed her m nd about noving to Texas. She expl ai ned
that she "got sober or naybe dry for a period" and | ooked at pictures
of herself in Texas and realized that she was not happy and should
not nove there. (PCR 1740). She was al so bothered by sonethi ng that
her boyfriend had said to her in Texas: "He told nme when | was --
"When | get you out here you'll be a long way fromyour famly, and |
can handl e you then.'" (PCR 1740). Although she felt intimdated by
this omnous threat, Ms. Sweet felt no such trepidations about
|l eaving Wlliamalone with this man after she decided to remain in
Florida. WIlliamwas eventually returned to Florida "by sonme agency"
because Ms. Sweet's boyfriend refused to return Wlliamto her.
(PCR 1741). Ms. Sweet abandoned WIIliam again when he was sent to
t he Dozi er School for Boys and she noved to Mam wthout telling him
before he was rel eased. (PCR 1742-43). She explained that she left
Jacksonvill e wi thout thinking of her children: "I just got away from
it, just left." (PCR 1743).

At M. Sweet's trial, his sister Deone Sweet's testinony
conprises five transcript pages. The testinony at the evidentiary
heari ng contains conpelling details and stories about M. Sweet's

chi | dhood that were never presented to the judge and jury that
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sentenced himto death. This evidence was available to tri al
counsel ; however, M. Adans' failure to interview Ms. Sweet and
prepare her testinony resulted in a brief and superficial exam nation

that failed to elicit mtigation evidence that was readily avail abl e.

Ms. Sweet confirmed her nother's testinony that her and
WIlliam s biological father never acknow edged them and that Esau
Brown was the first father-figure in their lives. (PCR 1696).
Because of the general instability of their lives, even M. Brown
"was in and out." (PCR 1697). Although M. Brown was the only
person the children ever considered a father, his relationship with
their nother becane violent, probably because of al cohol. M. Sweet
testified that there were "a lot of violent fights.” (PCR 1698).
She renenbered one fight in particular when M. Brown took "a nice,
little, strong, wood table and | just renenber seeing hi mgoing
across her head with it." (PCR 1698). M. Sweet al so renenbers
| eaving M. Brown when he threatened to beat up their nother after
wor k one day. (PCR 1699). She explained how they left him

She told ne to pack clothes and she hid under the bed at first,
and then she told ne to lock her up in the shed out back, and
pack whatever clothes that we had or whatever cause | packed so
badly, | think, I had, |like, one shoe and one piece of an
outfit. Then she told ne to unlock the door and she went next
door by the tine he cane hone. And themwe had to cone over
where she was and then the nei ghbors took us to the bus stop
and that's when we cane to Jacksonville.

(PCR 1699-1700). M. Sweet was eight years old when this occurred.
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(PCR 1701).
Ms. Sweet's other relationships were also violent. M. Sweet

testified:

It was always fights, always fights. As a matter of fact, ne

and Nat haniel, ny other brother, we was always having to junp

into the fights to help her because we even got used to

gr abbi ng boards fromoutside. And we was -- we al ways fought

men for getting themoff of our nother and making them | eave,

stop hurting her.
(PCR 1704). She and Nathaniel would not et WIliamget involved in
these attenpts to protect their nother because he was too young, but
he wi tnessed the violence. (PCR 1704). M. Sweet al so reveal ed that
her nother's boyfriends woul d abuse her: "every once in a while sone
of themwould try to be sexual with ne if they had the opportunity.”
(PCR 1704). Again, it was alcohol that prevented Ms. Sweet from
protecting her children; Ms. Sweet explained that "[n]jost of the tine
t hey had been drinking and she woul d be done fell out so they cone in
the roomat night while she asleep." (PCR 1704).

Ms. Sweet also testified about the effect of her nother's

al coholi smon her chil dhood. She explained that because of drinking,
Ms. Sweet "really sonetinmes she didn't performas a nother." (PCR
1702). As a result, Ms. Sweet, at a very young age, becane the
nmot her to her two brothers and also attenpted to take care of her
al coholic nother. (PCR 1702). Although she is only four years ol der
than Wlliam at an early age she becane a nother to him when she

was only a teenager herself, WIIliamgave her a Mother's Day card and
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told her, "you've been the nother to ne." (PCR 1705). Because this
was the only life she had ever known, it seened "normal" to her.
(PCR 1705).

Ms. Sweet also offered conpelling testinony about her nother's

absences fromthe hone:

A Well, basically the one tine that sticks out is when we
went to the foster home and | couldn't find her. And, | think,
food had ran out and, | think, the lights were off and | was

trying to get her to conme hone because of her baby, you know,
that's what we called him he was baby to us. And ny brother
got in trouble, he threw a rock through sonebody's w ndow.

Q Whi ch brot her?
A Nat haniel. And the people was going to call the police as
far as | knew, so | got scared and called a social worker. And
when she cane there and found ny nother hadn't been there in
i ke days, no food and the lights was off, she took us to a
foster hone.
(PCR 1702-03). Ms. Sweet testified that she had to search for her
not her on nore than one occasion and renenbered her nother trying to
hi de from her:
[ We knew where she was even that day and she told the people
tell us she wasn't there cause, | think, all three of us had
made, like, a trip around there to get her cause we just knew
she was in there . . . it was this house that we was going to
get her fromthat they was in there drinking and, you know, she
had spent the night, | think, a few tines.
(PCR 1703). Due to her nother's inability to care for her children,
Ms. Sweet becane close to a social worker fromthe departnent of
heal th and human services who wanted to help the children. M. Sweet

knew to call her when they were in trouble and explained that they
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needed her so often that they "knew her like famly." (PCR 1709).

The children were placed in separate foster honmes and only had
occasional visits with each other. (PCR 1708). Sonetinmes Ms. Sweet
woul d not show up for visits with her children, and other tines she
woul d be drunk for scheduled visits. M. Sweet explained: "when we
didn't see ny nother one day we all three went to where she was
living and she was drunk and unprepared.” (PCR 1709). Even after
the children were returned to their nother, she started drinking
agai n al though she initially tried to hide it. (PCR 1709).

Ms. Sweet al so recalled the occasions when her nother abandoned
Wlliam She confirnmed her nother's story that when he was only
about twelve years old she left himin Texas with one of her
boyfri ends when she returned to Florida. (PCR 1710). M. Sweet was
also the one to act as a nother to WIliamwhen he was rel eased from
t he Dozi er School for Boys. She renenbered that her nother had noved
to Mam while WIliamwas away. (PCR 1711). Wwen WIIiam was
rel eased, he went to their hone and found that his famly was no
| onger there. (PCR 1711). A neighbor told himwhere his sister was
living and he noved in with her and her infant daughter. (PCR 1711).
At this time, when she was only nineteen, Ms. Sweet becane WIllianms
| egal guardi an because their nother had conpletely failed to fulfill
her parental duties. (PCR 1712).

Al of this testinony could have been presented at M. Sweet's
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penal ty phase. However, when Ms. Sweet testified, she did not know
what kind of information could have hel ped her brother. She
testified at the hearing that she did not renenber Lindsay Mbore,

al t hough he was the attorney who presented her testinony. (PCR
1713). M. Moore did not discuss her testinony with her before the
trial. (PCR 1714). M. Sweet wanted to help her brother, but did
not know how, she explained: "the only thing |I knew was that | was
the only wwtness to help his side, that's all | knew." (PCR 1704).
The attorneys who represented himat trial did not tell her what

information they needed to help him M. Sweet offered her own

i npression of her brother's trial: "the way that the trial was going
it looked |like there was no hope for Earl." (PCR 1714). She
explained that "it didn't look Iike it was anything being done. |'m

no |l awyer and | don't know anything about |aw but it wasn't anything
bei ng done."” (PCR 1715). She expl ained that although she nmet with
M. Adans a few tines before her brother's trial, "it wasn't really
ever a case, it was nostly like friends, |like, you know, neeting a
new friend. And he talked nore like Earl's friend, you know, Earl's
girlfriends and his hangout and stuff." (PCR 1720).
Anot her witness at the evidentiary hearing provided evi dence

that coul d have changed the outconme of the guilt phase of M. Sweet's
trial. He was also available to trial counsel but was not presented

due to counsel's ineffectiveness. Anthony McNi sh testified that he
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was at the crinme scene on the night of the murder. M. MN sh's
testinony proves that M. Sweet is not the man who killed Felicia
Bryant and shot the other wonmen in the apartnent.

Ant hony McNi sh was subpoenaed by the defense to testify at M.
Sweet's trial. (PCR 1872). The subpoena that was left with M.
McNish's girlfriend did not state the date and tinme that M. MN sh
was required to appear to testify but only instructed himto contact
M. Adans' office, which he did. (PCR 1872). After getting the
subpoena, M. MN sh contacted M. Adans at his office and told him
that he was willing to testify but also told M. Adans that he needed
soneone to take himto court. (PCR 1873). He explained: "he knew I
didn't have no transportation, so when | told himthey told nme don't
worry about it but when he states don't worry about it it was like if
you don't have no way | will make arrangenent for sonebody to cone
get you." (PCR 1873). At the tinme he was expected to appear to
testify, M. MN sh was at hone taking care of his young daughter.
(PCR 1873). Meanwhile, back at the courthouse, M. Adans got a
thirty-mnute recess to find this crucial witness. (PCR 1791). He
was unsuccessful and the testinony was never presented to the jury

t hat convicted M. Sweet. 12

M. McNi sh di sputes M. Adans' testinony that he tried to find
M. MN sh at his grandnother's house. M. MNi sh testified that he
lived wwth his grandnother for nineteen years and that if anyone had
cone by looking for himor left a nessage he woul d have received it.
(PCR 1874). At the tinme that M. Adans was al |l egedly searching for
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M. MNi sh did give a deposition in this case which alerted M.
Adans to the inportance of his testinony. M. MN sh testified at
his deposition that he was in the alley outside Marcene Cofer's
apartnment at the tinme of the nurders, that he saw three nen | eaving
the apartnent, and that none of the three was M. Sweet. (PCR 1866).
Hi s evidentiary hearing testinony is consistent and denonstrates how
M. MNi sh could have changed the outcone of M. Sweet's trial. M.
McNi sh saw three men in the alley outside Ms. Cofer's apartnent.
(PCR 1863). One of these nen was wearing a black mask. (PCR 1902).
As he started to | eave the alley, he turned back and saw one of the
men at the door to Ms. Cofer's apartnent. (PCR 1863). At that
point, he left and as he exited the alley, he heard the gunshots.
(PCR 1863). M. MN sh knows that M. Sweet was not one of the
three nmen he saw because they were all about five feet, six or seven
inches tall and stocky. (PCR 1864). M. Sweet al so has a much
dar ker conpl exion than the three nmen M. MNi sh saw in the alley.
(PCR 1868). He also explained that M. Sweet has a distinctive wal k
that he could easily recognize. (PCR 1867).

M. MN sh woul d have been a credible witness to the jury
because he is Ms. Cofer's cousin who had no reason to provide fal se

testinmony contradictory to her own. In addition, although he knows

himto testify, M. MN sh was at the hone of his children's nother
taking care of them (PCR 1874). This is the |ocation where he and
M. Adans had previously nmet for an interview (PCR 1874).
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M. Sweet fromthe nei ghborhood and could positively say that he was
not one of the nmen he saw that night, he is not friends with M.
Sweet and is therefore not notivated to provide false testinony in
his defense. M. Adans testified that his theory of defense was that
M. Sweet was innocent. Clearly, a witness who could testify that he
saw three nen at the crinme scene at the tinme he heard gunshots fired
is totally consistent wwth the theory of defense and shoul d have been
presented. Despite the meager investigation conducted on this case,
M. MN sh was known to the defense and available to testify.'® The
only reason the jury did not hear his testinony is that M. Adans
failed to send soneone to pick himup and transport himto the
court house even after M. MN sh nmade it clear that he had no way of
getting there on his omm. M. Adans was ineffective for failing to
arrange transportation for M. MN sh, an avail abl e and cooperative
W t ness whose testinony could have proven the defense theory that M.
Sweet was i nnocent.

Bill Sal non was accepted by the court as an expert in capital

defense law. (PCR 1928). M. Sal non reviewed both the trial record,

BM. MNi sh becane known to M. Adans as a potential defense
Wi tness, not as a result of investigation, but by chance. He
happened to be at the courthouse on a day that M. Sweet and Ms.
Cofer were also there. (PCR 1869). Wen he heard M. Sweet say that
he and Ms. Cofer were at court for the sanme case, M. MN sh becane
curious and he told M. Sweet that he knew he was not guilty of that
crinme because he was there that night and had seen the shooters.
(PCR 1869). M. MN sh agreed to talk to M. Adans about the case,
whi ch he did several tines before trial.
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M. Adans' file, police reports, and an affidavit from Li ndsey Moore,
as well as the evidence discovered during post-conviction. (PCR
1929). He also listened to the evidentiary hearing testinony. (PCR
1930). Applying the standard established by the Suprene Court in

Strickland v. Washi ngton, M. Sal non concl uded that M. Adans'

performance was constitutionally deficient at both the guilt and
penalty phases of M. Sweet's trial. (PCR 1931, 1944). M. Sal non
is famliar wwth M. Adans’' work on capital cases because he
represented two of M. Adans' former clients on their direct appeals
to this Court. (PCR 1926).% On M. Adans' three capital cases, he
never presented a nental health expert at the penalty phase, never
convinced a sentencing judge to find a statutory mtigating factor,
and of the thirty-six jurors who nmade sentenci ng recommendati ons,
only three recormended life. (PCR 1951).

M. Sal non explained the particular areas that rendered M.
Adans' performance deficient at the guilt/innocence phase of M.
Sweet's trial. The nost fundanental error was the failure to

adequately investigate the case. (PCR 1931). M. Salnon referred to

¥l'n one of those cases, State v. Wllie Mller, M. Sal non
rai sed the issue of M. Adans' ineffectiveness although this issue
wi |l be considered on direct appeal only if there is a fundanental
deni al of the defendant's rights. In M. MIller's case, this Court
granted a resentencing and found that M. Adans' performance was so
fundanmental ly flawed during the penalty phase that it ordered that
new counsel be appointed for resentencing. 733 So. 2d 955 (Fl a.
1998) .
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this duty as "the single nost fundanental aspect of providing
effective assistance in a capital case.” (PCR 1931). This failure
to investigate prejudiced M. Sweet because it resulted in M. Adans'
failure to discover and present defense w tnesses.

M. Salnon testified that the decision whether to call Dale
Ceorge as a wtness was "a close one," but that "he was an avail abl e
suspect in the overall context of the defense that was available to
M. Sweet. M. CGeorge should have been presented to the jury as an
alternative suspect as the perpetrator of this crinme.” (PCR 1935).
Jessi e Gaskins should al so have been call ed by the defense because he
coul d have given the jury "sonething to seriously think about with
regard to in the first instance the identification of M. Sweet as
the perpetrator of this crime and certainly the other thing we tal ked
about, a lesser verdict, perhaps no conviction of first degree nurder
and perhaps also a carry over in the penalty phase."” (PCR 1941-2).
M. Salnmon testified that there is no possibility of disagreenent on
M. Adans' failure to call these wi tnesses because the decision
whet her to present their testinony could not be a strategic one in
t he absence of adequate investigation that woul d enabl e an attorney
to make reasonabl e decisions. (PCR 1974, 1971).

In regard to M. MNi sh, M. Adans was ineffective for failing
to get the witness to court. M. Salnon explained that M. MN sh

was not even properly subpoenaed because the subpoena only directed
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himto contact M. Adans' office -- it did not specify a tinme and
date for himto appear in court to testify. (PCR 1936). Based on
his own experience with "street witnesses" |like M. MN sh, M.
Sal non expl ai ned the inportance of developing a relationship with
themto ensure their appearance at trial. (PCR 1937). Even when
such a relationship has been established, it is still the attorney's
responsibility to get such a crucial witness to court; he summari zed:
"know where he is and go get him" (PCR 1993). M. Sweet was
prejudiced by M. Adans' failure to get M. MN sh to court because,
even considering the State's evidence against M. Sweet, the outcone
of the trial would have been different with his testinmony. (PCR
1938). M. Sal non expl ai ned:

M. MNshis in my opinion the wtness who woul d present the

strongest evidence of other suspects raising reasonabl e doubt

as to the identification or the jury accepting the testinony

that was presented to prove that M. Sweet was the perpetrator

of this crime. 1t goes to the absolute heart of M. Sweet's

def ense.
(PCR 1939). M. Salnon explained that M. MNi sh's testinony is
particularly inportant because his relationship with one of the
victinms lends it additional credibility in conparison to that of the
State's witnesses who had an i nadequate opportunity to identify their
assailant. M. Sal non explained that M. MN sh "woul d have put the
doubt to all of that testinony regarding the identification of the
perpetrator of this crinme and M. Sweet." (PCR 1940).

M. Salnmon also testified that the presentation of these three
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W tnesses at the guilt phase could have had an effect on the jury's
penal ty phase recommendation. He explained that "juries in capital
cases are al nost desperately looking for a way to do the right thing.
Juries are probably swayed nore powerfully by argunents and evi dence
and proof that gives thema way to avoid inposing or recomendi ng

i nposition of the death penalty." (PCR 1940). M. MN sh's
testinmony, in particular, could have been the basis for either a

| esser verdict or a life recomendation. (PCR 1941).

M. Adans' failure to investigate and prepare this case was
also reflected in his performance at trial. M. Sal non explai ned
that this failure resulted in ineffective performance on "critical
matters" such as chall engi ng evi dence sought to be introduced by the
State and the failure to prevent the State fromintroducing
prejudicial evidence such as M. Sweet's prior convictions. (PCR
1933). M. Adans also failed to render conpetent representation to
M. Sweet because his inadequate investigation resulted in a
m sunder st andi ng of the facts of the case that prevented himfrom
presenting a viable defense to the jury. M. Sal non expl ai ned that
all of these failures were reflected in M. Adans' weak and ranbling
cl osi ng statenent which was "riddl ed" with objections.?®

M. Salnon also testified that, in his expert opinion, M.

Al of the State's objections were sustained. (R 1068, 1069
1070, 1072, 1074, 1078, 1080).
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Adans was ineffective at both the penalty phase and the sentencing
hearing of M. Sweet's trial. (PCR 1943-44). He based his opinion
on the mtigation evidence that was never discovered by M. Adans,
the testinony of the nental health experts, as well as the
docunentary evidence that was available to M. Adans but not
presented. (PCR 1944). He explained that effective use of this
informati on coul d have attacked the aggravating factors relied upon
by the State and supported statutory mtigating factors. (PCR 1944).
He expl ai ned:

[Plrimarily it's a conbination of that nental health evidence

and testinony that could have been presented, and | m ght al so

add woul d have been very effective to use agai nst any nental

heal th expert the State m ght have tried to put on to rebut

w tnesses called on behalf of M. Sweet and that of the famly

menbers describing it seened to ne alnost fromthe tine of M.

Sweet's birth through his nost formative ages, that being very

young, five, six, teenager, was replete with circunstances that

were highly mtigating directly related to M. Sweet's

unf ortunat e behavi or as an adult.

He never had a chance, and again that's the kind of

evidence that in ny opinion the jury is desperately seeking and

want to have before they nmake their recomrendati on.
(PCR. 1946).

M. Sal nmon's opinion that M. Adans was ineffective at the

penal ty phase hinges on the sane failure that plagued his performance
in the guilt/innocence phase: failure to investigate and to present
the avail abl e evidence. He explained the inportance of investigation
in a capital case: "[t]here cones atinme in the trial of a first

degree murder case where the state is seeking the death penalty that
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the lawer and his investigative staff have got to singularly nake
the decision on what's going to be presented."” (PCR 1947). M.
Sal non noted that even if a client facing the death penalty objects,
his attorney has a duty to investigate his background and history:
Not only have | dealt personally but have worked wi th many
| awyers who have dealt with the probl em whether they confront a
client who often absolutely and sincerely says | do not want

that particular piece of evidence presented, whether it be the
nmot her, sister, nental health expert or mtigating evidence at

all. That's not even -- that's not a ripple in the | ake.
The | awyer doesn't -- the effective | awer doesn't even
listen to that. It makes no difference. He doesn't hear it.

He uses it if anything as a challenge to do a better job on

presenting mtigating evidence on behalf of his client at that

phase of the trial, and it wasn't done at all.
(PCR 1947). M. Salnon also testified that M. Adans was
ineffective for failing to consult a nmental health expert to testify
about mtigation. (PCR 1948). M. Adans' failure to investigate and
to have M. Sweet eval uated by an expert precluded himfrom
chal l enging the cold, calculated and preneditated aggravating factor,
whi ch he expl ai ned has a "very powerful" inpact on the jury. (PCR
1948) .

M. Sal non's opinion that M. Sweet was prejudiced by his
attorney's deficient performance at the penalty phase is supported by
the testinony of two nental health experts -- Jethro Tooner and
Ernest MIller, a forensic psychiatrist. Dr. Tooner testified that
several statutory mtigating factors apply to M. Sweet's case and

that with the help of a nental health expert, his trial attorney
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coul d have rebutted the State's evidence offered in support of
aggravating circunstances. (PCR 1591-96). Dr. MIler was appointed
by the trial court to determne M. Sweet's conpetence to stand
trial. (PCR 2019-20). He met wth M. sweet for one hour and did
not evaluate himor his case for mtigation. (PCR 2049). Although
he has a different background and approach to these issues, Dr.
MIller agreed with Dr. Toonmer that there is mtigation in this case
t hat shoul d have been presented to the jury. (PCR 2054-55). He also
supported M. Sweet's claimthat his trial counsel should have
secured the services of a nental health expert to evaluate himfor
mtigation. (PCR 2052).

Dr. Tooner evaluated M. Sweet and adm ni stered psychol ogi ca
tests, met with his nother and sister, and reviewed the reports and
records docunenting his childhood. (PCR 1502-06, 1535-37). 1In
regard to M. Sweet's childhood, Dr. Tooner testified that his
not her's problenms with al cohol and violent personal relationships
"prevented her from being able to provide the appropriate nurturing
and caring and support that is so desperately needed by everyone in
terms of their early devel opnental years." (PCR 1538). Dr. Tooner
testified that although Deone Sweet did her best to take care of her
brot her, because she had experienced the sane deficits in her
devel opnmental years, it was "extrenely difficult . . . [for her] to

try to conpensate for those particular deficits." (PCR 1539). Dr.
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Toomer described M. Sweet's childhood as "a picture of early on
[lack of] nurturance, deprivation, abandonnent, enotional abuse."”
(PCR 1542).

M. Sweet's school records reflect the instability of his
envi ronnent, showi ng that in one school year alone the famly noved
five times; this in turn had an effect on both his attendance and
performance at school. (PCR 1540). H's teachers described him as
"I nmpul sive," "easily distractible,” and unable to control his
behavior. (PCR 1546). M. Sweet was "a victimof social pronotion”
so that he passed fromone grade to the next despite his very poor
performance and inability to learn. (PCR 1546). M. Sweet's school
records reflect a child "trying to cope with a dysfunctional
environment." (PCR 1547). Dr. Tooner's opinion is supported by the
fact that M. Sweet suffered a serious head injury as a child, was
sick with spinal neningitis, stuttered, and was prescribed Ritalin.
(PCR 1547). M. Sweet had attention deficit disorder which is
organic in origin and results in "poor inpulse control, highly
distractible, difficulty focusing, poor attention span, difficulty
interacting with others.” (PCR 1548). Al of these synptons of the
di sorder woul d have been aggravated when M. Sweet's nother took him
off the ritalin during crucial devel opnental years. (PCR 1551).

M. Sweet's placenent in foster honmes is further evidence of

the instability of his childhood that underm ned his devel opnent; as
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Dr. Tooner explained, the variety of placenents show "a | ack of
stability from home which was not able to provide all of the
necessities of structure.” (PCR 1541). Dr. Tooner also gave his
opi ni on about the various prograns that M. Sweet was involved in as
a child and explained that "[t] he prograns can only be of benefit

if they provide the first plank if you wll in terns of the
devel opment of sonme foundation, and that is stability. It can't
happen if you are constantly replicating sone of the problens that
got you there in the first place, a lack of stability, noving from
one place to another, lack of continuity, |lack of sanmeness and | ack
of predictability.” (PCR 1541). Because M. Sweet was transferred
anong prograns and foster hones so frequently, the problens caused by
the deficits of his honme life were only aggravated. (PCR 1551).
Overall, his childhood environment, whether with his nother, foster
famlies, or juvenile honmes, "was not conducive to appropriate
developnment . . . to foster those kinds of adaptive skills that one
needs in order to function appropriately in society." (PCR 1552).

Dr. Tooner explained the effect that M. Sweet's inpoverished
chi | dhood had on his devel opnent:
Wthout the structure, the stability and safety it's

i npossi ble for individuals to devel op those features quote

unquot e, those characteristics that we all take for granted

t hat shoul d characterize quote unquote normally functioning

i ndi viduals, and I amtal king about the ability to engage in

hi gher order thought processes, the ability to nodul ate

enotional expression, the ability to engage in |ong range

pl anning, the abiity to engage in suppletory processes, in
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ot her words being able to conpensate and del ay gratification.
(PCR 1535-36).

In the absence of stability in early childhood, "you are going
to have an individual who is going to be inpaired intellectually and
who will spend . . . his or her life conpensating” for the inability
to reason abstractly. (PCR 1536-37, 1554). Al of the deficits
encountered by M. Sweet during his childhood are "predictors .
of psychol ogi cal deficits" in adulthood. (PCR 1542-43). Despite M.
Sweet's chronol ogi cal age, "enotionally and in terns of reasoning .

[he] is at a nuch |lower parallel chronol ogical age." (PCR 1555).
The results of M. Sweet's intelligence tests denonstrate that he is
in the | ow average range of functioning with particul ar weakness in
abstract reasoni ng, conprehension, conmobn sense reasoni ng, and soci al
judgnment. (PCR 1556-57). The results of the Bender Verbal Motor
Gestalt and Visual Mtor Recall Test also yielded significant results
denonstrating that M. Sweet falls just bel ow the psychol ogi cal
deficit cut off and just above the cut off for organic damage. (PCR
1561). There are other factors, or "red flags," indicating the
presence of organic inpairnment: an al coholic nother who drank during
her pregnancy; history of stuttering; neningitis; fall on the head
during early chil dhood; substance abuse; and prescription for
ritalin. (PCR 1563).

Dr. Tooner also testified about the aggravating and mtigating
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circunstances in M. Sweet' case. He testified that the cold,
cal cul ated and preneditated aggravating circunstance does not apply.
(PCR 1591). He explained that "the totality of that early
devel opnental trauma has served as a nodel for vacillation, erratic
behavior, inmpulsivity, lack of control, inconsistency and the |like."
(PCR 1592). Due to M. Sweet's inability to function in an abstract
manner, when confronted with enotional upheaval and pressure to act,
he acts wthout thinking so that "there is no preneditation. There
is no abstract reasoning. There is no long termplanning." (PCR
1592) .16

In regard to mtigating factors, Dr. Tooner testified that M.
Sweet was unable to conform his behavior to the requirements of |aw
(PCR 1595).1 M. Sweet's "behavior and his adaptive functioning
[are] primarily inmpulsive. |It's not based on preneditation [and] his
hi story does not enable himto devel op the nmechanisns to be able to
do that." (PCR 1595). The personality disorder that Dr. Tooner
di agnosed woul d support the mtigating factor that M. Sweet was

under the influence of an enotional disturbance. (PCR 1596). As Dr.

Errors in the transcript of the evidentiary hearing prevent
post-conviction counsel fromfully presenting Dr. Tooner's testinony
regardi ng the aggravating circunstances that were found in M.
Sweet's case. See Argunent VI.

"The evidentiary hearing transcipt is marred by errors during
Dr. Tooner's testinony regarding the mtigating factors that apply to
M. Sweet's case. See Argunent Vi
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Toomer explained, M. Sweet's behavior is reliant on other people to
the point that his independent functioning is conprom sed. (PCR
1570) .

Dr. MIller agreed with Dr. Tooner's opinion regarding the cold,
cal cul ated and preneditated factor. He explained that "at tinmes of
enotional override" he would act out inpulsively. (PCR 2042). Dr.
MIller also testified that the facts of this case suggest that the
crime was an inpulsive act. (PCR 2054). Regarding mtigating
factors, Dr. Mller's testinony supported application of the extrenme
enotional disturbance mtigating factor. He explained that while
there was no outside force creating a nental or enotiona
di sturbance, M. Sweet's personality disorder, or "characterlogic
di sturbance,” itself supports this mtigator. (PCR 2043). Wen
asked whether M. Sweet could conformhis conduct to the requirenments
of law, Dr. MIller answered that people with M. Sweet's personality
di sorder "are inpulsive, they do not |earn, they do not care what
happens in ternms of future because it's not considered. And so
whet her or not they conformis dimnished capacity." (PCR 2044).

Dr. MIler also testified about how M. Sweet's chil dhood and
background coul d have been presented to the jury during the penalty
phase. In his opinion as a psychiatrist, seventy percent of "who we
are" is genetically predetermned. (PCR 2050). In M. Sweet's case,

his genetic predeterm nation was affected by his chil dhood of
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abandonnent and negl ect by an al coholic nother, as well as his own
subst ance abuse. (PCR 2050). Dr. MIler also explained how the
juvenil e placenent that was intended to help M. Sweet actually had
the opposite effect; he described the Dozier School for Boys, where
M. Sweet was sent for *** years, as "a finishing school" where boys
encounter nore experienced crimnals and | eave nore predi sposed to
crimnal activity than when they arrived. (PCR 2051).

Dr. Mller also testified that a nental health expert should be
appointed in all cases and that optimally "a team of experts from
di fferent nental health backgrounds should be involved. (PCR 2052).
When asked whet her presenting some of the available mtigation m ght
result in the jury also hearing sone negative facts about M. Sweet,
Dr. MIller responded: "I don't see what you would have to | ose by
presenting anything you could in terns of mtigation." (PCR 2061).

SUMVARY OF ARGUNVENT

1. M. Sweet was denied effective assistance of counsel at the
guilt phase of his trial, in violation of the Sixth, Ei ghth and
Fourteenth Amendnents to the United States Constitution, when his
trial attorney failed to investigate and present evidence of other
suspects.

2. M. Sweet was denied effective assistance of counsel at

the penalty phase of his trial, in violation of the Sixth, Ei ghth and
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Fourteenth Amendnents to the United States Constitution, when counsel
failed to investigate and present to the jury and trial court anple
mtigating evidence readily available at the tine of trial.

3. The I ower court erred in failing to consider the
cunul ative effect of the newy discovered evidence of M. Sweet's
i nnocence with the evidence not presented at M. Sweet's trial due to
trial counsel's ineffectiveness.

4. M. Sweet was denied a conpetent nental health eval uation
and trial counsel was ineffective for failing to investigate and
provi de the nental health experts with avail abl e background
information and for failing to ensure that M. Sweet's nental health
eval uati on was conpetent.

5. The lower court erred in denying M. Sweet a hearing on
several clains related to trial counsel's ineffectiveness and
m sconduct on the part of the state.

6. M. Sweet is being denied a nmeani ngful opportunity to
raise clains in this appeal due to an inconplete record and errors in
the transcript of the evidentiary hearing.

ARGUMENT |
THE Cl RCU T COURT ERRED | N DENYI NG MR, SVEET' S CLAIM THAT HE WAS
DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT THE GUI LT PHASE WHEN
H S TRIAL ATTORNEY FAI LED TO | NVESTI GATE AND PRESENT EVI DENCE OF
OTHER SUSPECTS.
A. | NTRODUCTI ON.

M. Adans testified that his theory of defense was that M.

Sweet was i nnocent and had been msidentified by the State's
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W t nesses. He conceded that evidence of other suspects and evi dence
that the State's witnesses were unreliable would have hel ped to
support this theory; however, he did not use the avail abl e evidence
to his client's advantage and failed to present the evidence that
woul d have exonerated M. Sweet. As a result of M. Adans' failures,
M. Sweet did not receive the fair adversarial testing to which he is
entitled and the outcone of his trial is unreliable. The Suprene

Court established in Strickland v. Washi ngton, that "counsel has a

duty to nmake reasonabl e investigations" and that strategic decisions
not to present evidence can be nmade only after "thorough

i nvestigation of |law and facts relevant to plausible options.” 466
U S. 668, 690-91 (1984).

M. Adans offered no strategic reason for his failure to
present avail able evidence at the guilt phase and referred only to
hi s own i nexperience, his chronic sickness at the time of M. Sweet's
trial, and his excessive caseload. These excuses have no
relationship to a legitimate trial strategy. M. Adans' failure to
i nvestigate other suspects and to present the one w tness who was
handed to himby M. Sweet was deficient performance with no
strategic justification. M. Adans' failure to properly direct his
i nvestigator and to secure adequate funds to investigate a capital
case were the result of his own admtted | ack of experience, not

informed choices. M. Sweet has denonstrated that in light of the
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guestionabl e identification testinony of Marcene Cofer and Sharon
Bryant, but for M. Adans' deficient performance -- his failure to
consi der Dale George as a suspect, to present the testinony of Jessie
Gaski ns and Anthony McNi sh -- the outcone of the trial would probably
have been different. M. Sweet is entitled to a newtrial.

B. TRIAL COUNSEL'S ERRCRS.

M. Adans admtted that, due to his inexperience, he did not
know how to use an investigator. Charles Abner's testinony confirns
M. Adans' adm ssion of inconpetence. Because M. Adans failed to
request nore noney fromthe court, M. Abner had only $300 to $500 to
investigate this case. He estinmated that approxi mately $5000 and
bet ween 90 and 100 hours woul d be necessary to properly investigate a
capital case. He worked on this case for only a week-and-a-half "on
and of f" and cane up with no results; just as he devel oped a | ead on
a W tness who knew sonet hi ng about the shooting, he ran out of noney
and stopped working on the case. During the tine that he worked on
the case, he had no contact with Dal e George, Jessie Gaskins, or
Ant hony McN sh. Lindsay More, M. Adans' co-counsel, also had no
contact with Dal e George, Jessie Gaskins, and Anthony McNi sh. He
agreed to help M. Adans with the understandi ng that he woul d cross-
examne a few State wi tnesses; he was apparently uninvolved in trial
preparation or strategizing and did not know at the tinme of trial

what information these witnesses could have provided in M. Sweet's
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def ense.

M. Adans admtted that in addition to his inexperience in
capital defense work, his representation of M. Sweet was hanpered by
hi s excessi ve casel oad, as he continued to accept conflict
appoi ntnents while he worked on this case, and his chronic ill ness.
He recalled that during a significant period of tinme before M.
Sweet's trial he was in his office only 8 or 12 tines and that at a
pretrial conference in M. Sweet's case he had done no preparation
for trial and could not even tell the court what w tnesses he woul d
be calling or what theories he mght be arguing in M. Sweet's
defense. M. Adans' |ack of preparation for trial, regardless of his
casel oad and health problens, falls below the standard of

pr of essi onal performance established by Strickland. See Patton v.

State, 25 Fla. L. Wekly S749 (Septenber 28, 2000)(remandi ng for an
evidentiary hearing on trial counsel's failure to investigate and

devel op evidence that woul d have constituted a defense); Overton v.

State, 531 So. 2d 1382 (Fla. 1st DCA 1988) (ordering an evidentiary
hearing on trial counsel's failure to investigate and prepare for
trial which denied himthe opportunity to present excul patory

evidence); Warren v. State, 504 So. 2d 1371, 1372 (Fla. 1st DCA

1987) (recogni zing that trial attorney's failure to "interview an
identified avail able wi tness whose testinony m ght exonerate her

client can constitute ineffective assistance of counsel."). Al though
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he sought help in representing M. Sweet, M. Adans chose a | awyer
equal ly i nexperienced in capital defense; he could not renenber any
specific duties he delegated M. More, and he admtted that he
retained primary responsibility for defending M. Sweet.

M. Adans' theory of defense was that M. Sweet was innocent;
he admtted that evidence of other suspects would have assisted him
in persuading the jury to acquit M. Sweet. He also acknow edged
that a police report that was available to himw th a description of
t he suspect that was markedly inconsistent with M. Sweet woul d have
hel ped himto prove that M. Sweet had been msidentified. He could
not explain his failure to use this report at trial. Due to three
maj or errors, M. Adans' representation of M. Sweet was ineffective:
the failure to consider Dal e George a suspect; the failure to present
the testinony of Jessie Gaskins; the failure to ensure Anthony
McNi sh' s appearance at trial.

Dal e George was Marcene Cofer's boyfriend at the tine of the
shooting. She had previously filed several donestic violence
petitions against M. George, alleging that he had assaulted her and
threatened to kill her and that she feared for her safety. These
reports were available to M. Adans. The evidence al so showed t hat
on the afternoon before the shooting occurred, M. CGeorge took the
clip out of Ms. Cofer's gun. There was al so evidence available to

M. Adans that M. George was involved in drug dealing activity with
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Ms. Cof er which could have provided an alternative notive for this
shooting. It also should have been significant to M. Adans in his
evaluation of this case that the State's theory of prosecution
originated with M. George -- raising a red flag to an experienced
trial attorney that a potential suspect was shifting the blame to
anot her. However, none of this clicked with M. Adans, despite
his belief in M. Sweet's innocence. Wen asked whet her he
considered M. Ceorge as suspect, he responded: "I just didn't nake
the connection with Dale George as all being a possible suspect in
this case.” (PCR 1794). He agreed that casting suspicion on M.
George woul d have been consistent with his theory of defense, but
coul d not explain why he did not attenpt to do so. After being
confronted with the evidence inplicating M. CGeorge, M. Adans
admtted that if he had conducted an investigation and di scovered
this information, he may have considered M. George a suspect. Bill
Sal non, who was accepted by the trial court as an expert in capital
defense, testified that M. George should have been investigated as a
potential suspect and presented at trial.

Jessi e Gaskins was another w tness available to M. Adans who
was not independently investigated or presented at trial. H's
testi nony woul d have been inconsistent with that of Marcene Cofer and
Sharon Bryant -- the two State w tnesses whom M. Adans believed had

m sidentified his client as the shooter. M. Gaskins woul d have
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testified that he saw a man wearing a ski mask outside Ms. Cofer's
apartnment who forced himat gunpoint to knock on her door. At his
deposition, M. Gaskins testified that the man he saw was not M.
Sweet. He was not called as a witness, according to M. Adans,
because he all egedly made an out-of-court, unsworn statenment to his
wi fe that when he saw M. Sweet on tel evision, he | ooked |ike the man
he saw at Ms. Cofer's apartnent. However, at his deposition M.
Gaskins testified that he could not identify M. Sweet as the man.
M. Sal non soundly rejected the logic of this explanation: M.
Gaskins' statement to his wfe would not have been adm ssible at
trial and should not have prevented M. Adans fromcalling himas a
W t ness.

M. Adans' failure to secure the attendance of Anthony MNi sh
at trial had the greatest inpact on the outcone of this case. M.
McNi sh woul d have testified that he saw three nen in the alley
outside Ms. Cofer's apartnent door just before he heard the shots
fired and that M. Sweet was not anong them H s testinony would
have been particularly credible to the jury because he knew M. Sweet
fromthe nei ghborhood and woul d have recognized him In fact, he was
able to provide exact details describing how M. Sweet's appearance
differs fromthat of the nen he saw. However, M. MN sh is not
friends with M. Sweet and is actually related to one of the victins

in this case, Marcene Cofer, thereby adding even nore credibility to
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his testinony.

The jury did not hear this testinony because his subpoena from
M. Adanms was defective, because M. Adans did not nake arrangenents
to get M. MN sh to court despite the warnings that he had no
transportation, and because M. Adans failed to request the
appropriate renedy fromthe trial court when M. MN sh did not show
up to testify. Regarding the failure to present M. MN sh's
testinmony, M. Salnon testified that M. Adans was ineffective. He
expl ai ned that defense | awers are responsi ble for establishing a
relationship with "street w tnesses," which involves know ng where
they can be found and personally ensuring their appearance. M.
McN sh was not notivated to help M. Sweet and had no interest in the
outcone of this case; it was M. Adans who was responsi ble for
defending his client and protecting his right to a fair trial and one
of his duties was to ensure the appearance of crucial w tnesses who
coul d exonerate M. Sweet. M. Sal non expressed his expert opinion
that had M. MNi sh testified, there is a reasonable probability that
t he outconme of the case would have been different, either because the
jury woul d have acquitted or returned a | esser verdict, or because
the lingering doubt raised by his testinony would have resulted in a
life recommendati on.
C. THE G RCUT COURT ORDER

The circuit court found that M. Sweet failed to prove that M.
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Adans's guilt phase representation was ineffective. The court's
order is deficient in several respects. In regard to the failure to
i nvestigate and prepare the case, the court shifted the blame and

m sconstrued the evidence. The court stated: "The defendant nakes
the conclusory allegations that his attorney's preparation was

i nadequate due to counsel's health problens, and due to a break down
i n comruni cati ons between he and his attorney.” (PCR 1081). M.
Adans' health problens were cited as only one excuse for his |ack of
preparation; the court ignored that M. Adans al so repeatedly
referred to his inexperience in using an investigator and his
admtted | ack of judgnent when evaluating the avail able evidence. 1In
addition, the "break down in communi cation" between M. Sweet and M.
Adans to which the circuit court refers involved their disagreenent
about seeking an additional continuance (M. Sweet wanted to proceed
to trial while M. Adans protested that he was still not ready) --
due to this court's decision to grant a continuance, that

di sagreenent is irrelevant and has no inpact on M. Adans'
representation of M. Sweet. The court then concluded that M. Adans
was not to bl anme because "this Court denied counsel's additional
requests for nore continuances.”" (PCR 1081). M. Sweet has never
alleged that the failure to get nore tinme was the sole or even
primary cause of M. Adans' deficient performance at the guilt phase.

Rather, it was the failure to use that tinme to investigate and
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prepare. M. Adans sought and received continuances; yet, when the
trial began he had nothing to show for it because he had not used
that time as an effective advocate on behalf of M. Sweet.

The court also found that M. Sweet had failed to prove M.
Adans was ineffective for failing to present evidence of other
suspects. In regard to Jessie Gaskins, the court stated that
"[c]ounsel's hearing testinony establishes his strategic decision not
to establish a third identification of the defendant as the
murder[er] (especially by a witness that the State had not even
called).” (PCR 1082). The circuit court ignored M. Salnon's
testinmony that M. Gaskins' statenent woul d have been inadm ssible
and instead distorts his hearing testinony: "Even the defendant's
capital trial expert, Wlliam Salnon, . . . admtted that he would
not put a witness on the stand who woul d bolster the State's case."
(PCR 1082). In fact, M. Salnon testified that M. Gaskins' out of
court statenment "wouldn't have troubled me a bit. | don't think it
woul d have hindered the effect it would have had to the benefit of
M. Sweet." (PCR 1942). He also testified that there was no
strategic reason to justify not presenting M. Gaskins' testinony
(PCR 1972) and that "M . Gaskins would have . . . presented to the
jury certainly at | east reasonable argunent, food for though,
sonething to give those 12 people sonething to seriously think about

with regard to in the first instance the identification of M. Sweet
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as the perpetrator of this crine." (PCR 1941). After accepting M.
Sal non as an expert in capital defense, the circuit court ignored
those parts of his testinony that support M. Sweet's claimand then
distorted the testinony to support its denial of relief.

In regard to M. MN sh, the court again ignored M. Sal non's
testinmony in order to deny M. Sweet the relief to which he is
entitled. The court found that M. Adanms was not ineffective for
failing to secure M. MN sh's presence at trial because he
subpoenaed the witness and tried to find himduring a recess. First,
the court seened to forget that M. MN sh was not properly
subpoenaed and that the subpoena did not even tell himthe date and
tinme that he was expected to testify. The court also ignored M.
McNi sh's testinony regarding his |ocation on the day of trial and the
fact that no one ever contacted his grandnother on that day to
determ ne where he could be found. Al of this evidence contradicts
M. Adans' testinony regarding his efforts to find M. MN sh.® And
again M. Sal non's expert testinony requires an outcone different
fromthat reached by the circuit court: he testified that M. Adans

was ineffective in his failure to get M. MN sh to court. As a

M. Adans' testinony regarding his preparations for trial were
al so contradicted by M. Sweet's sister, nother and foster nother,
Dr. MIler, and his own |ack of any notes or billing records
docunenting the efforts he later clainmed to have nmade, thus calling
into question his testinony regarding his efforts to find M. MNi sh
as well.
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trial attorney, he explained that defense | awers are responsible for
ensuring the presence of witnesses at court and that this sonetines

i ncludes actually transporting themto the courthouse. |Issuing a
defective subpoena is not conpetent trial practice and failing to
request any of the avail abl e renedi es when McNi sh did not appear only
conpounded M. Adans' m stakes. M. Adans knew that this w tness
coul d have nmade a difference in the outconme of M. Sweet's trial

Hs failure to get M. MN sh to court was ineffective and it
prejudiced M. Sweet. The circuit court erred in denying relief on
this claim

D. CONCLUSI ON.

In Strickland v. Washi ngton, the Suprene Court expl ained the

i nportance of the right to conpetent counsel: "The right to counse
plays a crucial role in the adversarial systemenbodied in the Sixth
Amendnent, since access to counsel's skills and know edged is
necessary to accord defendants the "anple opportunity to neet he case
of the prosecution' to which they are entitled."” 466 U S. 668, 685
(1984). The Court also cautioned that the nere presence "of a person
who happened to be a lawer ... is not enough to satisfy the
constitutional command” and that the right to counsel "envisions
counsel's playing a role that is critical to the ability of the
adversarial systemto produce just results. An accused is entitled

to be assisted by an attorney ... who plays the role necessary to
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ensure the trial is fair." 1d. At M. Sweet's trial, M. Adans was
nmerely a person who happened to be a lawer. He did not fulfill his
duty to M. Sweet to advocate on his behalf, and, as a result of his
failures, M. Sweet was deprived of his right to a fair trial. This
Court must perform an i ndependent de novo review of the m xed
gquestions of |aw and fact presented in M. Sweet's ineffective

assi stance of counsel clains giving deference only to factual

findi ngs supported by conpetent substantial evidence. Stephens v.

State, 748 So. 2d 1028 (Fla. 1999). As discussed above, the findings
of the | ower court do no provide a basis for denying relief or are
not supported by conpetent substantial evidence.

The primary responsibility of a defense attorney is to

i ndependently investigate and prepare for trial. Gines v. Hopper,

575 F.2d 1147, 1148-50 (5th Gr. 1982). See also Davis v. Al abans,

596 F.2d 1214, 1217 (5th Cr. 1979)("An attorney does not provide
effective assistance if he fails to investigate sources of evidence
whi ch may be hel pful to the defense.”). Once an independent

i nvestigation has been conducted, the defense attorney nust present
"an intelligent and know edgeabl e defense" in order to ensure that

his client receives a reliable adversarial testing. Caraway v. Beto,

421 F.2d 636, 637 (5th CGr. 1970). M. Sweet has proved that M.
Adans did not investigate sources of evidence that would have enabl ed

himto prove his theory that M. Sweet was innocent; M. Adans'
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failure to investigate this case precluded himfrompresenting a
know edgeabl e and intelligent defense to the jury. Despite the
availability of evidence that could have exonerated his client, M.
Adans presented only one guilt phase witness -- a doctor who
testified that Marcene Cofer had drugs in her system a fact that had
al ready been admtted by the State. Essentially, despite his belief
in his client's innocence, M. Adans presented no defense at all.
Confidence in the outconme of M. Sweet's trial is underm ned and he
must be granted a new trial.
ARGUVMENT | |

THE Cl RCU T COURT ERRED | N DENYI NG MR. SWEET' S CLAIM THAT HE

WAS DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT THE PENALTY

PHASE.
A COUNSEL' S DEFI Cl ENT PERFORMANCE.

M. Sweet's trial counsel had no capital experience. Hi s co-
counsel also had no capital experience. The investigator who worked
on his case, on-and-off for about a week, did not even know that M.
Sweet was facing the death penalty. Charles Adans was the | ead
attorney with the responsibility of saving M. Sweet's life. He
assunmed the entire burden of preparing for the penalty phase and did
not ask his investigator or co-counsel to do anything to help him
M. Adans clainms that he spoke with M. Sweet's nother and foster
not her, but there is nothing in his trial notebook or billing records

docunenting these conversations. He also clainmed that he spoke with
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Dr. Ernest MIller, who evaluated M. Sweet for conpetency, but there
are no records reflecting this conversation and Dr. MI | er does not
remenber ever talking to M. Adans. Wether M. Adans spoke to these

ot her potential w tnesses or not, he did not present their testinony.

There was only one defense witness at the penalty phase --
Deone Sweet, M. Sweet's sister -- whose testinony was presented by
co-counsel who had never net her before. M. More's |ack of
preparation to present this witness was revealed in both the quality
and quantity of her testinony. He knew nothing about her and did not
know what potential mtigating evidence she could offer. As a
result, her testinony is five transcript pages |ong and contai ns none
of the conpelling detail about M. Sweet's chil dhood that was
presented at the evidentiary hearing. M. Sweet testified that M.
Sweet did not know his father, that their nother was an al coholic "on
and off," (although she did not know whether this affected her
brother), and that they were placed in foster care due to their
not her's neglect. (R 1245-47). In addition to presenting only the
tip of the iceberg in regard to mtigating evidence fromthis
W tness, M. More's unfamliarity with her caused himto ask
questions that elicited negative responses. For exanple, M. Sweet
characterized her childhood as "normal ," while her testinony at the

evidentiary hearing proves that it was far fromwhat nost jurors
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woul d consider normal.'® He al so asked whether M. Sweet hel ped her
financially when he was living with her and her child, presumably
because he was trying to nake the jury see M. Sweet as a responsible
famly menber, but Ms. Sweet told the jury that her brother did not
help to support her and her young child. (R 1246). Substanti al
mtigating evidence could have been presented through Ms. Sweet if
only M. Adans had taken the time to elicit it from M. Sweet rather
than wasting tinme tal king about his client's girlfriends and ot her
irrelevant matters.?°

M. Adans was al so deficient for failing to request the
appoi ntnent of a nental health expert to evaluate M. Sweet. Dr.
Ernest MIler, the court-appointed conpetency expert at trial,
believes that a "team of nmental health experts should be appointed
in every capital case to evaluate the defendant for mtigation. In
this case, there was not even one mtigation expert because M.
Adans, due to his lack of capital experience, did not think of it.

M. Adans also failed to use nental health evidence that was readily

¥The evidentiary hearing testinony from M. Sweet, Bertha Mae
Sweet, and Em |y Sheal ey was so conpelling that even the State
Attorney referred to M. Sweet's chil dhood as "very deprived." (PCR
1983) .

20 Ms. Sweet testified at the evidentiary hearing that her
brother's case never really seened |ike a case and that her neetings
with M. Adans did not focus on what could be done to save her
brother. She renenbers that M. Adans was acting |like he was M.
Sweet's friend, discussing his girlfriends and other irrel evant
matters. (PCR 1720).
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available to himdespite his owmn lack of effort on this matter. Dr.
MIller's conpetency report contains evidence that woul d have
supported statutory mtigating factors but was not presented to the
jury.

Because he presented only one witness who was not properly
prepared to testify and because he did not consult a nental health
expert, M. Adans had nothing to say in his closing argunent. He did
not refer to any statutory mtigating circunstance. During the final
nmoment s when he shoul d have provided the jury with a conpelling
argunent to spare his client's |ife, M. Adans cane up enpty-handed.
He began by trying to cast doubt on the evidence of M. Sweet's
guilt, despite the fact he was speaking to the sane jury that had
just accepted that evidence and convicted M. Sweet of first-degree
murder. (R 1265-66). Next, M. Adans tried to dispute the evidence
supporting the prior violent felony aggravating factor by casting
doubt on the wtnesses' identification of M. Sweet and arguing that
the prior crinmes were not really violent. (R 1266-67). He was
interrupted at this point by the State Attorney's objection rem nding
the jury that M. Sweet had pled guilty to one of those priors and
that M. Adans was m sstating the evidence. (R 1266).

Finally, he discussed mtigation. He remnded the jury that
M. Sweet had never known his father and characterized the effect of

this on his childhood in the foll ow ng way:

73



What you've got is a kid that the father's never taken -- never
had a parent to take himto a baseball gane or a football gane,
you've got a kid that's never had a father to take him or
participate in little | eague, teach himhow to swm teach him
how to throw a baseball, teach himhow to throw a football

But he's never had the opportunity where a father can cone in
and bring hima Christnmas present or put the lights up on a
Christmas tree or even bring in a Christmas tree. He's never
had t hat.

[H e never got the advice of a father, sit down and say son,
you shouldn't do this, you shouldn't do that. Never had the
experience, never had the spiritual upbringing of a father and
not her, when you do wong, boy, |'mgoing to whip your butt.
He's never heard that, not fromhis father.

(R 1268-69).

He rem nded the jury that M. Sweet's sister tried to raise him
because of his nother's alcoholism (R 1268). He told the jury that
Deone Sweet "had no problens with [her brother] walking in the park
with M. Sweet holding his hand and going to the stores, talking to
the kid, advising the child. She had no problens with that because
he was trustworthy. He's not an animal |ike they perpetuate.” (R
1286). M. Adans concl uded by expressing his opinion that the
evi dence does not support the cold, calculated, and preneditated or
avoid arrest aggravating factors. (R 1269-70). He concluded with
the follow ng argunent for a life recommendati on

VWhat we're asking for is not to convict this nman for over what
the testinony that was given in that trial, think about this

situation wherein which he grew up, the evidence that was
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brought out at trial, the people who testified and what those
peopl e were about and the background of those people and their
credibility of those people. And if you |look at that and you
see that that testinony that was elicited should not kill a
man.

(R 1270). The jury recomended death by a vote of ten to two.

M. Adans' testinony at the evidentiary hearing confirns that
his inexperience is the primary reason that M. Sweet is on death
row. He admtted that despite his inexperience he did not seek help
fromhis investigator or co-counsel in preparing for the penalty
phase. (PCR 1807). He explained that he had no experience using an
i nvestigator and was not even sure how much noney was necessary to
adequately investigate a capital case. (PCR 1768).2%¢ M. Adans had
sone records fromM. Sweet's chil dhood and adol escence that had been
obt ai ned by the Public Defender's Ofice before he took over the
case. (PCR 1808). Although these records would have rai sed several
red flags to a conpetent attorney to further investigate his client's
background and seek nore docunentation, M. Adans did not follow up
and try to obtain nore records. (PCR 1808-10). |In fact, M. Adans

did not even use the records he had, explaining that due to his

i nexperience, he did not know that they could have hel ped his client.

2lAs a result of M. Adans' inexperience in this area, he sought
only $500 to fund the investigation for both phases of M. Sweet's
trial. As the investigator, M. Abner, explained, he ran out of
noney after |less than two weeks and had barely begun to uncover guilt
phase wtnesses. O course he did no investigation for the penalty
phase because M. Adans never even told himthat M. Sweet was facing
the death penalty.
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(PCR 1811).

M. Adans admtted that the trial court did not try to restrict
the presentation of mtigation and that it was only his own
i nexperience that resulted in a ten-page penalty phase. (PCR 1814-
15). Aside from what Deone Sweet told him he knew not hi ng about
Bertha Sweet's al coholism which resulted in the limted presentation
at trial that she was an alcoholic "on and off." (PCR 1813).
Al t hough M. Sweet's siblings' nanes were available fromthe jail
visiting records, M. Adans did not interview themto determ ne
whet her they could help at the penalty phase. (PCR 1842). That the
failure to present mtigation was due to M. Adans' inexperience is
revealed in the fact that there was readily available mtigation in
Dr. Mller's report that was not presented for no apparent reason
(PCR 1816). This evidence was avail able despite the |ack of funds,
the failure to investigate, and counsel's inexperience. M. Adans
admtted that this evidence could have nade a difference at M.
Sweet's penalty phase, in particular by rebutting the cold,
cal cul ated and preneditated and avoid arrest aggravating factors.
(PCR 1818). He also admtted that having a nental health expert
evaluate M. Sweet for mtigation could have nade a difference to the

outcone of the penalty phase. (PCR 1819).22

22Mr. Adans did three capital trials in his career and never
presented a nental health expert. (PCR 1951).

76



B. THE PREJUDI CE TO MR SWVEET.

The evidence presented at the evidentiary hearing denonstrates
that wwth a conpetent investigation, M. Sweet's trial attorney could
have presented substantial evidence that has been accepted by this
Court as mtigation. Most significantly, M. Sweet's chil dhood which
was characterized by instability, poverty, abandonnent by his nother,
an environnent of violence, and conplete | ack of nurturance and
gui dance by a parent due to his nother's al coholism These are al

factors recogni zed by this Court as mtigation. See Poneranz v.

State, 703 So. 2d 465, 472 (Fla. 1997); Hunter v. State, 660 So. 2d

244, 254 (Fla. 1995); Foster v. State, 614 So. 2d 455, 461 (Fla.

1993); Hall v. State, 614 So. 2d 473, 478 (Fla. 1993); Mxwell v.

State, 603 So. 2d 490, 492 (Fla. 1992); Meeks v. Dugger, 576 So. 2d

713, 716 (Fla. 1991); Stevens v. State, 552 So. 2d 1082, 1085 (Fl a.

1989); Brown v. State, 526 So. 2d 903, 907-08 (Fla. 1988). The

El eventh Circuit Court of Appeals has al so addressed this kind of

evi dence and has recogni zed its inportance as mtigation: "Although
there is no per se rule that evidence of a crimnal defendant's
troubl ed chil dhood nust always be presented as mtigating evidence in
the penalty phase of a capital case, it is undoubtedly true that such

evidence wll usually present a defendant in a nore synpathetic |ight

to the jury." Devier v. Zant, 3 F.3d 1445 (11th Cr. 1993).

Dr. Tooner testified about M. Sweet's low intelligence and the
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possibility of organic damage. This Court has consistently

recogni zed lowintelligence as a mtigating factor. |In Thonpson v.

State, 648 So. 2d 692, 697 (Fla. 19**), this Court explained its

approach to the Suprene Court's opinion in Penry v. Lynaugh, 492 U S.
302 (1989), which requires that a capital sentencing jury be
permtted to consider lowintelligence as mtigation; this Court
"elected to follow the approach of the United States Suprene Court
and treat lowintelligence as a significant mtigating factor with

the |l ower scores indicating the greater mtigating influence." See

al so Henyard v. State, 689 So. 2d 239, 244 (Fla. 1997); Sinclair v.

State, 657 So. 2d 1138, 1142 (Fla. 1995); Larkins v. State, 655 So.

2d 95, 100-101 (Fla. 1995); Brown v. State, 526 So. 2d 903, 907-08
(Fla. 1988).

This Court has al so established that when trial counsel is on
notice that his client suffers fromsone nental deficiency,
reasonably effective representation requires counsel to investigate

and present independent nental health testinony during the penalty

phase. See Rose v. State, 675 So. 2d 567, 572-73 (Fla. 1996); State

v. Lara, 581 So. 2d 1288, 1290 (Fla. 1991); State v. M chael, 530 So.

2d 929, 930 (Fla. 1988); O Callaghan v. State, 461 So. 2d 1254, 1355-

56 (Fla. 1984); Perri v. State, 441 So. 2d 606, 609 (Fla. 1983). M.

Sweet was entitled to the assistance of a conpetent nental health

expert throughout his capital trial. Ake v. Cklahoma, 470 U.S. 68
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(1985). M. Adans' failure to secure a defense expert to assist in
the preparation and to testify at M. Sweet's trial constitutes

deficient performance under Strickland v. WAshington. In Hldwn v.

Dugger, 654 So. 2d 107, 110 (Fla. 1995), this Court held that a trial
attorney's failure to present mtigating nental health evidence
constitutes ineffective assistance of counsel because it deprived the
def endant of a reliable penalty phase.
C. THE CI RCU T COURT'S ORDER

The GCircuit Court denied relief based on the foll ow ng
conclusions, all of which are contrary to the lawor firmy
contradi cted by the evidence presented in this case: an attorney
cannot be ineffective for followng his client's instructions; M.
Adans made the correct decision to not present M. Sweet's foster
not her because her testinony woul d have been nore damagi ng t han
hel pful ; and the jury was thoroughly infornmed of M. Sweet's
di sadvant aged background t hrough Deone Sweet's penalty phase
testinony. (PCR 1084-85). After concluding that the penalty phase
evi dence presented by M. Adans was sufficient and that the
evidentiary hearing testinony woul d not have nade a difference, the
court concluded: "Any attenpts to increase the anount of information
in support of [his disadvantaged chil dhood] would have backfired, in
that it would have resulted in a wealth of information that the

defendant was, in fact, a really bad individual, despite the efforts
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of his older sister and foster famlies to make up for the |ack of
his nother's care.” (PCR 1085). The Circuit Court's order

i nproperly mnimzes the potential inpact of the mtigation evidence
that was presented at the evidentiary hearing and incorrectly
characterizes testinony as "damagi ng" that a conpetent |awer woul d
have presented as mitigation. In addition, the court's concl usion
that Deone Sweet's trial testinmony would not have been enhanced by
the testinony presented at the hearing is sinply contradi cted by the
evidence. Finally, the court conpletely failed to consider the
testinmony of Dr. Toonmer and Dr. MIler and trial counsel's failure to
consult and present a nental health expert.

At no time during his direct or cross examnation did M. Adans
offer a strategic reason for his failure to present mtigation
evidence. Instead, he attenpted to blame M. Sweet for the | ack of
mtigation evidence presented, and the circuit court erred in
accepting this explanation in its order denying relief. A
defendant's desire not to present mtigation evidence does not
termnate his lawer's constitutional duties during the penalty

phase. See Blanco v. Wainw.ight, 943 F.2d 1477, 1502 (11th Gr.

1991); Deaton v. Dugger, 635 So. 2d 4, 7-9 (Fla. 1994). Lawers have

a duty to investigate and present to their client the results of

investigation and their view of the nerits of alternative courses of

action. Tafero v. Wainwight, 796 F.2d 1134, 1320 (11th G r. 1986);
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Eutzy v. Dugger, 746 F. Supp. 1492, 1499 (N.D. Fla. 1989); Koon v.

Dugger, 619 So. 2d 246 (Fla. 1993). Although a client's directions
may limt the scope of an investigation, they do not excuse the
failure to conduct any investigation of his background for potenti al

mtigating evidence. See Thonpson v. Wainwight, 787 F.2d 1447, 1451

(11th Gr. 1986); Thomas v. Kenp, 796 F.2d 1332 (11th Cr. 1986).
Conpetent, effective |lawers do not blindly follow where their
clients may lead them and the circuit court erred when it relied on
this explanation to excuse M. Adans' deficient perfornmance.

The circuit court also erred when it concluded that M. Adans
made the appropriate decision to not present M. Sweet's foster
nmot her as a penalty phase w tness because she woul d have told the
jury that M. Sweet "was a pretty bad individual." (PCR 1084).2
This conclusion is based solely on M. Adans' testinony that he did
not present Ms. Sheal ey because she would have told the jury that
M. Sweet was a "bad boy" (PCR 1811) and is contradicted by M.
Sheal ey's testinony. The circuit court ignores the obviously
mtigating aspects of Ms. Shealey's testinony: that M. Sweet
arrived at her house with a small bundl e of ragged cl othes and no
ot her bel ongi ngs; that he had essentially been evicted by a previous

foster nmother who did not want to take care of hinm that he bonded

23|t is apparent fromthe hearing testinony that M. Adans did
not even speak to Ms. Shealey and that if he contacted any foster
parent it was the woman who preceded Ms. Shealey in M. Sweet's life.
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with her famly and did not want to return to his biological nother;
and that his nother drank and did not take care of her children.
(PCR. 1686-90).

Contrary to the circuit court's conclusion, Ms. Shealey did not
testify that M. Sweet was "a pretty bad individual."” M. Sheal ey
testified that M. Sweet did not do well in school because he was
hyper and "had a couple bouts;" however, she explained that after he
was prescribed Ritalin, he "cal med down" and did better in school and
t hat he al ways behaved well at her honme. (PCR 1688). She also
testified that he stole candy two or three tinmes. (PCR 1691). A
conpetent attorney could present all of this information as
mtigation: the fact that he needed Ritalin to control his behavior
is particularly mtigating in light of the fact that his nother took
himoff the drug because she did not like the effect it had on his
energy level and that Dr. Toomer testified that requiring Ritalin may
be a sign of organic damage. Finally, the fact that as an ei ght-
year-ol d boy, a disadvantaged and deprived child who had |ived
wi thout food or electricity, stole candy two or three tinmes does not
rise to the level of being "a pretty bad individual"™ and could be
seen as yet another sign of his deprived background.

This is also an insufficient reason to not present M.

Sheal ey's testinony to the jury that had already convicted M. Sweet

of one count of first-degree nmurder and three counts of attenpted
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mur der and had heard testinony about M. Sweet's role in a prior
assault and a jail riot. The Eleventh Crcuit rejected a simlar

argunent in Chandler v. United States, where the | ower court found

that the trial attorney made a cal cul ated decision not to present a
nore substantial mtigation case in order to avoid "opening the door"
to detrinental evidence. The court rejected this explanation because
there was no new damagi ng i nformation that woul d have been elicited
fromthe mtigation wtnesses and because the State had al ready
managed to present the sane kind of evidence through other w tnesses.
193 F.3d 1297, 1305 (11th Gir. 1999).

The circuit court also erred when it mnimzed the inpact that
t he hearing testinony could have had on the jury that sentenced M.
Sweet. The court's conclusion that Deone Sweet's testinony al one
sufficiently infornmed the jury about M. Sweet's background is sinply
not supported by the evidence. The evidence presented at the hearing
was not nmerely cumulative to that presented at trial, it was of a
totally different nature. M. Adans' closing statenent attenpted to
elicit synpathy for M. Sweet because he did not have a father to
teach himsports or to give himChristmas presents. This does not
even begin to capture what M. Sweet's chil dhood was really I|iKke.

M. Sweet's nother's priority was al cohol and she frequently
abandoned her children to go out partying; she took WIIliam al ong

wi th her sonetines and gave hi m beer when he was only two or three
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and even took himto pornographic novies; WIliamwtnessed his

nmot her' s boyfriends abuse her; his chil dhood was conpl etely unstable
as his nother noved to escape abusive relationships; his nother |eft
the children alone wthout food or electricity for days at a ting;
Wlliams nother left himalone in Texas with one of her boyfriends
after she decided to return to Florida; his nother did not give him
the nedication that was prescribed to control his behavior and

w t hout which he could not succeed in school. Oher mtigation

i ncludes the head injury Wlliamsuffered as a child; his untreated
spinal meningitis; the fact that his nother drank a | ot when she was
pregnant with him early substance abuse.

M. Sweet's case is like that in Ragsdale v. State, 720 So. 2d

203 (Fla. 1998), in which the trial attorney presented only one
penalty phase wi tness, the defendant's brother, who presented only
"mnimal evidence in mtigation." |In ordering a hearing on the
defendant's ineffective assistance of counsel claimin that case,
this Court recogni zed that there was mtigation evidence available to
the trial attorney, including a childhood of poverty and deprivation,
that was not presented to the jury. The fact that the defendant's
attorney presented one penalty phase witness did not cause this Court
to conclude that he had conpetently represented his client. See also

Collier v. Turpin, 177 F.3d 1184, 1201-02 (11th G r. 1999) (" Counsel

presented no nore than a hollow shell of the testinony necessary for

84



a particularized consideration of relevant aspects of the character
and record of [a] convicted defendant' before the inposition upon him
of a sentence of death.").

Finally, the circuit court erred in denying this claimbecause
it did not even nention the testinony of Dr. Toomer and Dr. Ml ler
and M. Adans' failure to present a nental health expert at trial.?

In Ragsdale v. State, this Court explained that this type of claim

"necessarily overlaps”" with an ineffective assistance of penalty
phase counsel clai mbecause both clains inpact the presentation of
mtigating evidence and the reliability of the outconme of the penalty
phase. 720 So. 2d 203, 208-09 (Fla. 1998). The circuit court erred
in failing to consider M. Adans' failure to get a nental health
expert in conjunction with his other failures to present mtigation
evidence. Dr. Tooner, or a simlar expert, would have been able to
explain to the jury the significance of M. Sweet's chil dhood and how
the instability and poverty he experienced undermned his ability to
function as an adult. Dr. Tooner was al so able to explain the
mtigating effect of M. Sweet's childhood illness (untreated spinal

meningitis), his diagnosis of attention deficit disorder and the

24When post-conviction counsel attenpted to denpbnstrate M.
Adans' ineffectiveness through reference to his perfornmance on two
ot her capital cases on which he also neglected to use a nental health
expert, the State conceded that "it's clear that [M. Adans] didn't
present [a] nmental health expert in this case. And he said it wasn't
because of a tactical reason so what else is there to know?" (PCR
1822) .

85



effect of his nother's decision to wthhold his nedication. The
circuit court also failed to consider Dr. MIler's testinony that two
statutory mtigating circunstances apply to this case: extrene
enotional disturbance and inability to conformhis conduct to the
requi renents of law. The circuit court also failed to consider Dr.
Toomer's testinony that these two mtigating factors apply to M.
Sweet .

This expert nmental health testinony is crucial for an
addi tional reason that was ignored by the circuit court: it rebuts
the State's argunent in support of two aggravating factors. M.
Adans suggested in his closing statenent that the cold, calculated
and preneditated and the avoid arrest aggravating factors do not
apply to this case. Both experts testified that M. Sweet acted
i mpul sively, especially when under stress or an enotional overl oad,
and that the cold, calculated, and preneditated aggravator woul d not
apply. Hi s argunent was unsupported by any evidence because only a
mental health expert could provide the evidence necessary to explain
M. Sweet's nental functioning to the jury. M. Salnon expl ai ned
that this type of evidence is highly persuasive to a jury and is "the
kind of evidence . . . that a jury is desperately seeking and want to
have before they nmake their recomendation.”" (PCR 1946). |If the
evidentiary hearing testinony of Dr. Toomer and Dr. MIller that these

aggravators do not apply had been presented to the jury, in addition
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to the mtigating evidence regarding M. Sweet's chil dhood and the
expert testinony regarding the applicability of statutory mtigating
ci rcunst ances, the bal ance of aggravating and mtigating factors
woul d have resulted in a life recommendation. The circuit court
erroneously denied relief on this claimwthout considering the
ment al health expert testinony which undeni ably woul d have infl uenced
the outcome of M. Sweet's penalty phase. All of this evidence that
was presented at the evidentiary hearing proves M. Sweet's claim
that his trial counsel rendered ineffective assistance and that he
was denied his right to a fair adversarial testing at the penalty
phase.
D. CONCLUSI ON.

An attorney "has a duty to conduct a reasonabl e investigation,
i ncluding an investigation of the defendant's background, for

possible mtigating evidence." Porter v. Singletary, 14 F.3d 554,

557 (11th Cr. 1994). "The failure to do so may render counsel's

assi stance ineffective." Baxter v. Thomas, 45 F.3d 1501, 1513 (11th

Cir. 1995). The courts have recogni zed that an attorney may nake a
strategic decision to not present mtigation evidence;, however, such
deci sions nust be based on the results of a conpetent investigation.

In Dobbs v. Turpin, 142 F.3d 1383, 1388 (11th G r. 1998), the court

rejected the notion that "a strategic decision can be reasonabl e when

the attorney has failed to investigate his options and nake a

87



reasonabl e choi ce between them" See also Jackson v. Herring, 42

F.3d 1350, 1367 (1l1th Gr. 1995)(trial counsel, who had a "snall
anount of information regarding possible mtigating circunstances
regarding [his client's] history, but . . . inexplicably failed to
followup with further interviews and investigation"” rendered
constitutionally deficient performance.").

M. Sweet has proved that his attorney's failure to investigate
and present available mtigation evidence denied himthe right to the

ef fecti ve assistance of counsel. Strickland v. Washi ngton, 466 U.S.

668, 686-87 (1984). This failure fell outside the range of
prof essionally conpetent performance. The evidentiary hearing
testi nony denonstrates that M. Sweet has al so satisfied the second

prong of Strickland. Substantial mtigation evidence was avail abl e

that would have resulted in a |ife recomendati on. There was no
strategic decision to not present mtigation in this case. There
was, instead, a conplete dereliction of duty by an inexperienced and
overwhel ned attorney who utterly failed to conduct any investigation
and did not even know to consult a nental health expert for

assistance. As the Eleventh Crcuit recognized in Blake v. Kenp, "It

shoul d be beyond cavil that an attorney who fails altogether to nmake
any preparations for the penalty phase of a capital nurder trial
deprives his client of reasonably effective assistance of counsel by

any objective standard of reasonabl eness.” 758 F.2d 523, 533 (11lth
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Cr. 1985).
In this case, M. Adans admtted at the evidentiary hearing
that due to his inexperience he did not recognize the mtigating
evi dence that was available to himand he did not investigate M.
Sweet ' s background to di scover what other evidence could be
presented. Hi's hearing testinony is consistent wwth his performance
at trial: at the conclusion of the State's penalty phase evi dence,
M. Adans requested a recess so that he could check the hallway to
di scover what witnesses were available to testify on behalf of M.
Sweet. Apparently, the hallway was enpty and he found only Deone
Sweet, who had not been prepared to testify, and, as a result,
provi ded only a neager sanple of the mtigation that the jury should
have heard before deciding whether M. Sweet would live or die. M.
Adans rendered ineffective assistance of counsel. Blanco v.
Singletary, 943 F.2d 1477, 1501-02 (11th Gr. 1991)("To save the
difficult and tinme-consum ng task of assenbling mtigation wtnesses
until after the jury's verdict in the guilt phase al nost insures that
w tnesses will not be available.”). M. Sweet is entitled to a new
penal ty phase.
ARGUMENT |1 |

THE Cl RCU T COURT ERRED | N FAI LI NG TO CONSI DER THE CUMULATI VE

EFFECT OF THE NEWY DI SCOVERED EVI DENCE OF MR SWEET' S

| NNOCENCE W TH THE EVI DENCE THAT WAS NOT PRESENTED DUE TO TRI AL

COUNSEL' S | NEFFECTI VENESS.

The circuit court erred in failing to consider the cunul ative
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effect of all the evidence not presented at M. Sweet's trial as

required by Kyles v. Wiitley and this Court's precedent. Swafford v.
State, 679 So. 2d 736 (Fla. 1996)(directing the circuit court to
consi dered new y di scovered evidence in conjunction with evidence

introduced in the defendant's first 3.850 notion and the evi dence

presented at trial). In State v. Gunsby, this Court ordered a new
trial in Rule 3.850 proceedi ngs because of the cunul ative effect of
Brady violations, ineffective assistance of counsel and/or newy

di scovered evi dence.

Qunsby is exactly on point here and should have been foll owed
by the circuit court. The jury in M. Sweet's case was persuaded by
the State's theory that M. Sweet intended to kill Marcene Cofer to
elimnate the possibility that she would identify himas the
perpetrator of a robbery and assault against her. There was no
evidence inplicating M. Sweet in that robbery and no evidence that
Ms. Cofer would identify himas a suspect. |In fact, on the day of
the shooting in this case, Ms. Cofer was talking with a detective
about the unidentified suspect in the robbery when she saw M. Sweet
on the street outside her apartnent. At that tinme, she did not tel
the detective that he was the third man she had been previously
unable to identify, indicating that Ms. Cofer did not and woul d not
identify M. Sweet as the perpetrator of the robbery. This theory

inplicating M. Sweet in the nurder was supplied to the police by
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Dal e George, thereby diverting suspicion away fromhinself. The only
evi dence supporting the State's theory was Sol onon Hansbury's fal se
testinony that M. Sweet nmade an incul patory statenent that he would
have "killed themall" if he had known that he woul d be arrested.

As in @Qunsby, where the jury was led to believe that the crine
was race notivated when it |ater appeared to be drug related, M.
Adans' failures and Hansbury's lies msled the jury in this case into
believing this was a sinple case of witness elimnation that went
awy. The evidence not presented at M. Sweet's trial presents a
different picture: that this crime was either drug related or an act
of donestic violence that was commtted by soneone other than M.
Sweet. Just as the eyewitnesses in GQunsby appeared solid and
irrefutable at trial but were later discovered to be highly
i npeachabl e, the identifying witnesses in M. Sweet's case could al so
have been i npeached through the testinony of Jessie Gaskins and
Ant hony McNish. In addition, an alternative suspect could have been
presented if M. Adans had pursued the information he had about Dale
CGeorge. Had the circuit court examned all the evidence that was not
presented at M. Sweet's trial, whether due to trial counsel's
i neffectiveness or because it is newy discovered, it would have
found that confidence in the outcone of M. Sweet's trial is
underm ned and that M. Sweet had proved his claimthat he is

i nnocent of first-degree nurder.
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ARGUMENT |V
THE Cl RCU T COURT ERRED | N DENYI NG MR. SWEET' S CLAIM THAT HE
WAS DENI ED A COVPETENT MENTAL HEALTH EVALUATI ON AND THAT
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO | NVESTI GATE AND PROVI DE
THE MENTAL HEALTH EXPERTS W TH BACKGROUND | NFORMATI ON AND FOR
FAI LI NG TO ENSURE THAT MR SWEET RECEI VED AN ADEQUATE
COVPETENCY EVALUATI ON

At counsel's request, M. Sweet was eval uated for conpetency to
be tried. Dr. Ernest MIler, a psychiatrist, and Maritza Cabrera, a
psychol ogi st with a Masters Degree, examned M. Sweet. Dr. Mller
spent one hour with M. Sweet and relied only on M. Sweet's self-
report regarding his background. Because M. Adans did not
investigate his client's background, he had no information to provide
to the nmental health expert to ensure that the conpetency report was
reliable. Despite his request for a conpetency evaluation, M. Adans
did not request a penalty phase expert and did not speak to Dr.

Ml ler about the mtigating evidence contained in the conpetency
report. Dr. MIller testified at the evidentiary hearing that a
"team of nental health experts should have been involved in this
case to help prepare for and present the mtigation evidence at the
penal ty phase.

Because his attorney failed him virtually none of the evidence
that was presented at the postconviction hearing through the
testimony of expert wtnesses was revealed during M. Sweet's penalty
phase. The evaluation that was conducted was grossly inadequate, due

to trial counsel's ineffectiveness and his failure to investigate
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mtigation and provide relevant information about M. Sweet to the
court-appoi nted experts. Crucial statutory mtigating circunstances
were not addressed. No adequate testing was perforned. A cursory
one- hour interview and pro forma presentati on of opinion based solely
on what M. Sweet was able to provide during this interviewis all
the nmental health assistance M. Sweet received. This is inadequate
and resulted in a denial of M. Sweet's constitutional rights. Mason

v. State, 489 So. 2d 734 (Fla. 1986). See also State v. Sireci, 536

So. 2d 231 (Fla. 1988).

Dr. MIler testified that he examned M. Sweet for one issue
only -- conpetency. (PCR 2049). He explained that his exam nation
had a limted focus and was not the sanme as what is required of an
adequate nmental health evaluation for mtigation. (PCR 2049). Dr.
MIler also testified that a nmental health expert shoul d have
eval uated M. Sweet specifically for mtigation and that there was
considerable mtigation in his background, including abandonnment by
his parents, neglect, alcoholismof his nother, and early drug abuse.
(PCR 2050, 2053). This information should have been presented to
the jury. Dr. Toonmer testified that based on Dr. MIller's conpetency
report, the evaluation was inadequate because there is no data in the
report to support the conpetency finding. (PCR 1578). Dr. Toomer
also testified that the report contained "red flags" that should have

alerted Dr. MIller to the need for further evaluation before an
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accurate diagnosis could be made. (PCR 1579-80).

M. Adans admtted that he did not talk to Dr. MIler before
his evaluation of M. Sweet. (PCR 1804). He also did not request
that a nmental health expert be appointed to examine M. Sweet for
mtigation. (PCR 1805). Although he had school and HRS records
docunenting M. Sweet's deprived chil dhood, he did not provide them
to Dr. MIler in order to ensure that the evaluation was based on
accurate information. Although Dr. MIller's report contained
information that could have been used at the penalty phase, M. Adans
did not speak to Dr. MIller about mtigation. (PCR 1816). He did
not recogni ze how the available information could have been used in
M. Sweet's defense. (PCR 1811). He admtted that this evidence
could have nade a difference at M. Sweet's penalty phase,
particularly by negating the State's evidence in support of the
aggravating factors. (PCR 1818). M. Adans bl amed his inexperience
for his many failures that deprived M. Sweet of a penalty phase
proceedi ng. (PCR 1811).

A crimnal defendant is entitled to expert psychiatric

assi stance when the State nakes his nental state relevant to

gui l t/innocence or sentencing. Ake v. Cklahoma, 470 U. S. 68 (1985).

A def endant nust have an "adequate psychiatric evaluation of [his]

state of mnd." Blake v. Kenp, 758 F.2d 523, 529 (11th Cr. 1985).

When a defendant's nmental health is at issue, counsel has a duty to
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conduct proper investigation into his client's nental health

background, O Callaghan v. State, 461 So. 2d 1354 (Fla. 1984), and to

assure that his client is provided a professional and professionally

conduct ed nental health eval uati on. Mason v. State, 489 So. 2d 734

(Fla. 1986); Mauldin v. Wainwight, 723 F.2d 799 (11th Gr. 1984).

If there is a reasonable probability that an expert would aid in the
defense and that denial of an expert's assistance would result in an
unfair trial, due process is violated if the defendant is denied that
assi stance. The assistance of a conpetent nental health expert
assures the defendant "a fair opportunity to present his defense" and
al so "enables the jury to nmake its nost accurate determ nation of the
truth on the issues before them" Ake, 470 U S. at 77. See also

Cow ey v. Strickland, 929 F.2d 640 (11th G r. 1991).

M. Adans failed to protect M. Sweet's due process rights.

His failures under the circunstances were unreasonable and M. Sweet
was prejudiced. The nental health professional also has a duty to
protect the defendant's rights and the expert violates those rights
when he fails to provide professionally adequate assistance. Mason
v. State, 489 So. 2d at 736-37. Had counsel protected M. Sweet's
right to an appropriate penalty phase nental health eval uati on and
made reasonabl e deci sions about the presentation of mtigation

evidence, there is a reasonable probability that the outcone of the

proceedi ngs woul d have been different. See Baxter v. Thomas, 45 F.3d
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1501 (11th Gir. 1995); Lloyd v. Wiitley, 977 F.2d 149 (5th Cr

1992); Cunninghamyv. Zant, 928 F.2d 1006 (11th G r. 1991); M ddl eton

v. Dugger, 849 F.2d 491 (11th Cr. 1988); Mgill v. Dugger, 824 F.2d

879 (11th Gr. 1988); Stephens v. Kenp, 846 F.2d 642 (11th Gr

1988); Elledge v. Dugger, 823 F.2d 1439 (11th Gr. 1987); Blake v.

Kenp, 758 F.2d 523 (11th G r. 1985). An adequate investigation and
appropriate nental health evaluati on would have resulted in expert
testinony supporting at least two mtigating factors and rebutting
the State's evidence in support of two aggravating factors.
ARGUVMVENT V
THE CI RCU T COURT ERRED | N DENYlI NG A HEARI NG ON CLAI M5 RELATED
TO TRI AL COUNSEL' S | NEFFECTI VENESS AND THE STATE' S M SCONDUCT
THAT MJUST BE CONSI DERED UNDER STATE V. GUNSBY FOR THEI R

CUMULATI VE EFFECT ON THE OQUTCOMVE OF MR SVEET' S TRI AL AND
PENALTY PHASE

M. Sweet's Mdtion to Vacate rai sed several different clains
supporting his argunent that his trial counsel was ineffective, but
he was granted a hearing only on the issue of counsel's failure to
i nvestigate other suspects. The circuit court erred in attenpting to
conpartnentalize M. Sweet's ineffective assistance of counsel claim
by granting a hearing only on a limted aspect of the claim The
circuit court also denied any hearing M. Sweet's clains regarding
the State's m sconduct. M. Sweet al so raised several clains
chal l enging the fairness of his penalty phase that should have been

considered wwth the claimthat his attorney was ineffective for
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failing to present mtigation evidence. The denial of a hearing on
these clains, which are related to the limted clains that were the

subj ect of the hearing, was error because State v. Gunsby and this

Court's precedent requires that the circuit court consider the
cunul ative effect of trial counsel's errors and the State's
m sconduct in order to determ ne whether confidence in the outcone of
the trial and penalty phase are underm ned.

M. Sweet's claimthat M. Adans was ineffective was presented
in three broad categories: failure to conduct an adequate pre-trial
i nvestigation and preparation of the case; failure to investigate and
present evidence of other suspects; and failure to properly inpeach
the State's witnesses Marci ne Cof er and Sol onon Hansbury. The
circuit court granted a hearing only on the claimregarding the
i nvestigation of other suspects. M. Sweet denonstrated that two
nont hs after being appointed, M. Adans told the court that he was
not prepared for trial and had not had tinme to talk to any w t nesses.
(R 60-61). Two nonths later, M. Adans still did not have any
w tnesses and told the court he did not yet have a theory of the
case: "I can't tell you what I'"'mgoing to argue in this case either
if you ask nme today nor can | tell you how | amgoing to address ny
opening statenment or ny closing statenent.” (R 136). He admtted
that serious health problens interfered with his ability to prepare

for trial. (R 145-46).
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As a result of M. Adans' failure to prepare for trial, he
failed to conduct an adequate voir dire, presented a weak cl osing
argunent that was repeatedly interrupted by objections that were
sustained; failed to object to inproper coment and inflammatory
evidence. In regard to his failure to properly inpeach the State's
W tnesses, M. Sweet has denonstrated that M. Adans had val uabl e
information that he sinply failed to use to M. Sweet's benefit. He
failed to cross-exam ne Marcene Cofer regarding her drug use to cast
doubt on her ability to accurately recall what she observed on the
ni ght of the shooting. M. Adans was also ineffective for failing to
investigate the possibility that Ms. Cofer received a deal fromthe
State in exchange for her testinmony. |In regard to Sol onon Hansbury,
the State prevented M. Adanms from questioning hi mabout a pending
burglary charge as a result of his failure to effectively argue
against the notion. This is valuable inpeachnent evidence that the
jury was entitled to know.

M. Sweet's notion to vacate presented additional exanples of
M. Adans' ineffectiveness that should have been considered in
conjunction with his failure to investigate other suspects. M.
Adans failed to adequately object when it was discovered that jurors
were subject to outside influences that encouraged themto concl ude
that M. Sweet was guilty. M. Sweet was denied his right to trial

by a fair and inpartial jury, and M. Adans was ineffective for
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failing to protect this right. M. Adans was al so ineffective for
failing to object to inproperly vague aggravating factors that
violated M. Sweet's eighth amendnent rights, including the avoid
arrest, felony nurder, and cold, calculated and preneditated
aggravators. M. Adans was also ineffective for failing to ensure
that M. Sweet was present for all critical stages of his trial and
penal ty phase. (R 145, 152, 309, 367, 607). He was also ineffective
for not objecting to inaccurate jury instructions regarding the role
of mercy in the jury's deliberations and for not requesting a speci al
jury instruction that could have properly inforned the jury. M.
Adans was ineffective for failing to effectively argue against jury
instructions that shifted the burden of proving that life was an
appropriate sentence to the defense and instructions that
unconstitutionally diluted the jury's understanding of its role in
sent enci ng.

These clains regarding trial counsel's ineffectiveness shoul d
al so have been considered in conjunction with M. Sweet's claim
regarding the State's m sconduct. The Jacksonville Sheriff's Ofice
destroyed the evidence in this case, thereby denying M. Sweet the
opportunity to confront the evidence against him M. Sweet has been
denied his right to have this evidence i ndependently tested to
devel op evidence that may further support his claimthat he is

innocent of this crinme. The State has offered no explanation for why
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this evidence was destroyed before M. Sweet's case was cl osed.

The State also denied M. Sweet his right to a fair adversari al
testing when the State Attorney exceedi ng the bounds of proper
argunent throughout M. Sweet's trial and penalty phase. M. Adans
was also ineffective for failing to object to inflamuatory and
m sl eadi ng argunent, thereby failing to protect M. Sweet's right to
a fair trial. During a pretrial hearing on the State's notion to
excl ude evidence of Marcene Cofer's drug usage, the State m sled the
court when asked directly whether there was any evidence that M.
Cofer was a drug user or was selling drugs. The State responded that
the only evidence was "street word." The State was aware of Ms.
Cofer's drug activity, based on nore reliable sources than "street

word," and intentionally msled the court and M. Adans about this
information. Wether due to the State's m sconduct or trial
counsel's ineffectiveness, this information was not properly
investigated or presented to the jury; as a result, no adversari al
testing of the State's evidence occurred.

The State al so presented i nproper argunent during the penalty
phase when it told the jury that it could not consider nercy or
synpat hy when making its sentencing recommendation. M. Adans was
ineffective for failing to object. Apparently, due to his

i nexperience and failure to educate hinself on death penalty |aw, he

did not know that synmpathy or nercy based on mtigating circunstances
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is permssible. WIlson v. Kenp, 777 F.2d 621, 624 (11th Cr. 1985).

As a result, M. Sweet's death sentence violates the eighth and
fourteenth amendnents.

The State inproperly relied on nonstatutory aggravating
ci rcunst ances when arguing for a death sentence in violation of M.
Sweet's eighth anendnent rights. The focus of the State's argunent
was that M. Sweet should be sentenced to death because he shot the
ot her people in the apartnent (other than Ms. Cofer) for "the pure
meanness of it," because he was rude to Ms. Cofer on an earlier date,
because he may have known that there were children in the apartnent,
because he was "street tough and street smart," because "assaults in
the hone are easier to conceal and nore difficult to detect," because
Ms. Cofer had done "nothing to deserve this attenpted nmurder," and
because as a juvenile M. Sweet had the benefit of sone HRS prograns.
(R 400-08, 1256-64). Al of these argunents constitute nonstatutory
aggravating circunstances that inproperly persuaded the jury to
recommend a death sentence. M. Sweet's eighth anendnent rights were
vi ol at ed because the jury's sentencing discretion was not narrowy

guided. Stringer v. Black, 503 U S. 222 (1992); Maynard v.

Cartwight, 486 U S. 356 (1988). As a result, M. Sweet's death
sentence was based on an "ungui ded enotional response"” rather than a

rati onal consideration of the evi dence. Penry v. Lynaugh, 488 U.S.

74 (1989). M. Adans was ineffective for failing to object to
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i nproper evidence and argunment. As a result of the conbined effect
of the State's m sconduct and counsel's ineffectiveness, confidence
in the outcone of M. Sweet's penalty phase is underm ned.

M. Sweet was al so denied a fair sentencing proceedi ng by
actions of the trial judge. Despite the presentation of evidence
supporting several mtigating circunstances, the trial judge found no
statutory and only one nonstatutory mtigating factor (that M. Sweet
| acked parental guidance). It is a fundanental principle of death
penalty jurisprudence that a defendant's character and background
must be considered in determ ning the appropriateness of a death

sentence. Lockett v. Onhio, 438 U S. 586 (1978); Eddings v. Okl ahonma,

455 U.S. 104 (1982); Hitchcock v. Dugger, 481 U S. 383 (1987);

Wodson v. North Carolina, 428 U S. 280 (1976).

The nonstatutory mtigation that was presented in this case has
been recogni zed by this Court and has been relied upon to reduce
sentences to life inprisonnment. These factors include the follow ng:

(1) organic brain danage, Carter v. State, 560 So. 2d 1166 (Fl a.

1990); Sireci v. State, 587 So. 2d 450 (Fla. 1991); (2) broken hone,

Brown v. State, 526 So. 2d 903 (Fla. 1988); (3) difficult and

i mpoveri shed background, Robinson v. State, 520 So. 2d 1 (Fla. 1988);

Savage v. State, 588 So. 2d 975 (Fla. 1991); Thomas v. State, 618 So.

2d 155 (Fla. 1993); (4) potential for rehabilitation, MCray v.

State, 582 So. 2d 613 (Fla. 1991); Carter; N bert v. State, 547 So.
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2d 1059 (Fla. 1990); Harris v. State, 532 So. 2d 1051 (Fla. 1988);

Brown; (5) positive traits, MCanpbell v. State, 421 So. 2d 1072

(Fla. 1982); (6) drug abuse problens, Kranmer v. State, 619 So. 2d 274

(Fla. 1993); Foster v. State, 614 So. 2d 455 (Fla. 1993); MKinney v.

State, 579 So. 2d 1993 (Fla. 1991); Downs v. State, 574 So. 2d 1095

(Fla. 1991); Carter v. State; Buford v. State, 570 So. 2d 923 (Fl a.

1990); (7) al cohol abuse, Kraner; Foster; MKinney; Downs; Buford,;

(8) potential to contribute to society, Harnon v. State, 527 So. 2d

182 (Fla. 1988); (9) acceptable behavior at trial, Parker v. State,

476 So. 2d 134 (Fla. 1985); (10) enotional disturbance or

instability, Street v. State, 636 So. 2d 1297 (Fla. 1994); Gorby v.

State, 630 So. 2d 544 (Fla. 1993); Foster; Cheshire v. State, 568 So.

2d 908 (Fla. 1990); Koenig v. State, 597 So. 2d 256 (Fla. 1992); (11)

personality change fromdrugs, Wite v. State, 616 So. 2d 21 (Fla.

1993); (12) nother was an al coholic, Klokoc v. State, 589 So. 2d 219

(Fla. 1991); Morgan v. State, 537 So. 2d 973 (Fla. 1989). The trial
judge erred when he ignored evidence which has been recogni zed by
this Court as sufficient to support a life sentence, and trial
counsel failed to effectively use this evidence to argue in favor of
alife sentence. The circuit court erred in denying a hearing on
this clai mwhich should have been considered in conjunction with the
claimregarding the ineffective assistance of penalty phase counsel.

M. Sweet was also denied his right to a fair sentencing

103



heari ng because the jury was instructed on unconstitutionally vague
aggravating factors. The circuit court erred in denying a hearing on
these clains so that they could be considered in conjunction with M.
Sweet's other penalty phase clains to determ ne the cumul ative effect
of these errors on the outconme of his trial.

The circuit court also denied a hearing of M. Sweet's cl ains
regarding the State's m sconduct. These clains should have been
considered in conjunction with the clains regarding trial counsel's
ineffectiveness. The circuit court's failure to consider the
cunmul ative effect of counsel's errors and the State's m sconduct
renders the court's analysis of M. Sweet's clains unreliable and
unwort hy of deference by this Court.

The circuit court erred because a consideration of only one
aspect of an ineffectiveness claimwthout giving M. Sweet the
opportunity to present evidence on all aspects of his trial counsel's
i neffectiveness and the State's m sconduct denied himthe opportunity
to fully prove that confidence in the outconme of his trial is
underm ned. Consideration of only one aspect of counsel's
ineffectiveness is insufficient and resulted in an unreliable

conclusion by the circuit court that M. Adans was not ineffective.
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ARGUVENT VI
MR, SWEET CANNOT NMEANI NGFULLY RAISE H'S CLAIMS | N TH S APPEAL
BECAUSE THE RECORD ON APPEAL |S | NCOVPLETE DUE TO ERRORS | N THE
TRANSCRI PT OF THE EVI DENTI ARY HEARI NG DURI NG CRUCI AL TESTI MONY
BY MR SVEET' S MENTAL HEALTH EXPERT.

Meani ngful appell ate review requires absol ute confidence in
the conpl et eness and accuracy of the record on appeal. The appeal of
any crimnal case requires that an accurate transcript and record
wi Il be provided counsel, appellant, and the appellate court. Mayer
v. Chicago, 404 U S. 189, 195 (1971)("State must provide a ful
verbati mrecord where that is necessary to assure the indigent as

effective an appeal as would be available to the defendant with the

resources to pay his own way."); Entsm nger v. lowa, 386 U S. 748,

752 (1967)("Here there is no question but that petitioner was

precl uded fromobtaining a conplete and effective appellate review of
his conviction by the operation of the clerk's transcript
procedure."). Eighth Amendnent considerations require even greater

precautions in a capital case. See Penry v. Lynaugh, 488 U S 74

(1989); Eddings v. Cklahoma, 455 U.S. 104 (1982); Lockett v. Chio,

438 U. S. 586 (1978); Wodson v. North Carolina, 428 U S. 280 (1976);

Proffitt v. Florida, 428 U S. 242 (1976); G egqg v. Georgia, 428 U.S.

153 (1976); Furman v. Georgia, 408 U.S. 238 (1972).

The transcript of the evidentiary hearing is inconplete. Dr.
Toomer was bei ng questioned by postconviction counsel about the
aggravating and mtigating circunstances. There is an entire page of
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testinmony that was not transcribed. (PCR 1594-95). This testinony
IS necessary to M. Sweet's appeal because it concerns the crucial
i ssue of which mtigating and aggravating circunstances apply to M.
Sweet's case. At another point, Dr. Toomer was testifying on cross-
exam nation. The State was attenpting to inpeach him by
denonstrating his bias against capital punishnent. Dr. Tooner had
just testified that he had never testified on behalf of the State in
a capital proceeding. He then sought to explain his testinony.
Again, there is an error in the transcript and the testinony is
m ssing. (PCR 1601). The next line of transcript is the end of a
guestion, "defendant's No. 2 in evidence --." (PCR 1602). There is
no way for counsel or this Court to determ ne how nmuch testinony is
m Ssi ng.

Florida law requires that in capital cases this Court review
"the entire record.” Fla. Stat. 921.141(4). |In capital cases, the
chief circuit judge is required to "nonitor the preparation of the
conplete record for tinely filing in the Suprenme Court." Fla.R App.P
9.140(b)(4). Critical portions of the proceedings are currently
unavail able to this Court. M. Sweet is being denied his right to
appeal because this Court's review cannot be constitutionally

conplete. Parker v. Dugger, 498 U.S. 308 (1991). This is not the

first tinme that M. Sweet's counsel has encountered problens wth the

record on appeal to this Court. He was denied a proper direct appeal
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before this Court because the record on direct appeal was inconplete.
M. Sweet raised this claimin his notion to vacate, and the circuit
court erred in denying a hearing or relief on this claim

CONCLUSI ON

Based on the foregoing argunent and authority, this Court nust
conclude that M. Sweet is entitled to relief or at a nmininuma

remand for further evidentiary devel opnent.
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