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PRELI M NARY STATEMENT

References in this brief will be consistent with those made in
Appellant's Initial Brief, with the follow ng addition:

"AB. at ." Appel |l ee's Answer Brief.
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SUMVARY OF ARGUMENTS I N REPLY

M. Sweet addresses four (4) issues in his Reply Brief:
whet her the | ower court erred in denying M. Sweet's claimthat he
was denied the effective assistance of counsel in the guilt phase of
his trial when his attorney failed to investigate and present
evi dence of other suspects (Argunent |); whether the | ower court
erred in denying M. Sweet's claimthat he was denied effective
assi stance of counsel in the penalty phase of his trial (Argunent
I1); whether the |ower court erred in failing to consider the
cunul ative effect of newly discovered evidence of M. Sweet's
i nnocence along with other evidence not presented due to trial
counsel's ineffectiveness (Argunent 111); and, whether the | ower
court erred in denying M. Sweet's claimthat he was denied a
conpetent nental health eval uation (Argument [V)

Reply Argunent |I: The State, like the | ower court, ignores
trial counsel's adm ssion of inconpetence in arguing that M. Sweet
shoul d be denied relief. The State also ignores the fact that trial
counsel's adm ssion was supported by the testinony of the trial
i nvestigator, as well as co-counsel. The |ower court ignored the
sane testinony in denying relief to M. Sweet. Trial counsel did
al nost nothing to prepare for M. Sweet's trial. The State, |ike the
| ower court, attenpts to explain (and justify) trial counsel's

performance while ignoring the fact that trial counsel utterly failed



to investigate M. Sweet's case and failed to adequately prepare for
trial.

Reply Argunent 11: The State defends the |lower court's
findings that M. Sweet's trial attorney was not ineffective for
failing to investigate because he was following his client's w shes,
but this is contrary to the | aw establishing the m ni num
responsibilities inposed on defense |awers investigating mtigation
in capital cases. Trial counsel's lack of investigation prevented
any informed decision on the part of M. Sweet. The evidence
presented at the hearing bel ow was not cunul ative to the evidence
presented at M. Sweet's trial, which consists of the testinony of
one unprepared witness and takes up only five pages of transcript.
The lower court's findings that the expert presented at the hearing
bel ow woul d have been rebutted by the State expert, and that the jury
woul d have chosen to believe the State expert over M. Sweet's
expert, is nothing nore than an assunption made w t hout the conpetent
substantial evidence required to support fact-findings.

Reply Argunent 111: The lower court was required by law to
consider the cunul ative effect of all of the newly presented evidence
and its failure to do so cannot be excused by the fact that M. Sweet

failed to allege or prove a violation of Brady v. Maryl and.

Reply Argunent |V: The State's argunent that a di agnosis of

antisocial personality disorder is not a mtigating circunstance is



contrary to this Court's decision in Murton v. State, Slip Opinion

95, 171, and such a diagnosis would not have prevented a life
sentence, especially when considered in conjunction with the
mtigation outlined in Argunent I1.

REPLY TO ARGUMENT |

The State's Answer Brief repeats the m stakes commtted by the
circuit court in denying relief. The State quotes the circuit court
order at length and summari zes the | egal standard that applies to
i neffective assistance of counsel clains. However, the State's
Answer does not read like an "answer"” at all because it fails to
address the substance of M. Sweet's argunent. The State attenpts to
defend the circuit court order w thout responding to any of the valid
criticisns raised in M. Sweet's Brief. Mst significantly, the
State ignores M. Adans' adm ssion of his inconpetence, which is
supported by the testinony of his investigator and co-counsel, and
i nstead focuses on irrelevant factors that cannot justify or explain
his representation of M. Sweet.

M. Adans admtted that he | acked experience in capital defense
wor k, that he nmade no efforts to educate hinself regarding the law in
this area, that when he sought assistance he turned to an equally
i nexperienced | awyer, that he did not know how nuch noney he needed
to effectively defend his client, and that he did not adequately

i nvestigate and prepare this case. (PCR 1768). The circuit court



and the State nake no nention of these adm ssions. M. Adans
admtted that he did not use the avail abl e excul patory evi dence. He
did not investigate the evidence pointing to other suspects. Due to
hi s i nexperience, he did not even know how to direct his

i nvestigator. (PCR 1765, 1768). M. Adans' preparation was so

i nadequate that the investigator who worked on M. Sweet's case for
about a week did not even know that his client was facing the death
penalty. (PCR 1442). The State attenpts to defend M. Adans'
performance, despite his own adm ssions that his perfornmance was
substandard, by relying on irrelevant factors that do not explain M.
Adans' failures. M. Adans hinself never tried to justify his poor
decisions and failures to adequately represent his client as
"strategic decisions.” H's performance was i nadequate and he has
admtted that M. Sweet was deprived of his right to the effective
assi stance of counsel.

The circuit court relied on M. Adans' health problens to
excuse his deficient performance, ignoring the nore significant
explanation - his inexperience and |ack of judgnent. The circuit
court also attenpted to shift responsibility fromM. Adans to the
court itself, relying on the court's denial of a continuance as the
cause of M. Adans' performance. (PCR 1081). The circuit court
also referred to the breakdown in conmuni cati on between M. Sweet and

M. Adans, in effect blaming M. Sweet for the inadequate



representation he received. (PCR 1081). Al of these factors were
referred toin M. Sweet's brief in order to provide this Court with
a conplete picture of what happened at M. Sweet's trial. However,
these issues were not the primary cause of M. Adans' deficient
performance, and they were not relied upon by M. Sweet as the basis
for relief on this claim

In relying on these factors and finding theminsufficient, the
circuit court pretended that there was no ot her evidence of M.
Adans' deficient performance that was offered at the hearing. The
circuit court ignored the testinony of the investigator Charles Abner
and co-counsel Lindsay More which supports M. Sweet's argunent that
hi s counsel was ineffective. The court did not nmake credibility
findings or explain in any other way its refusal to consider the
testimony of these two witnesses who readily admtted the m stakes
that they made on M. Sweet's case. M. More testified that he
agreed to get involved in M. Sweet's case only out of pity for M.
Adans because he was so overburdened by his casel oad and was
chronically sick during the tinme that he shoul d have been preparing
for M. Sweet's trial. (PCR 1455). He agreed to help with the
under standi ng that his involvenent would be limted to
cross-examning a few wtnesses. (PCR 1455). He did not help M.
Adans devel op the evidence, conduct the investigation, or strategize

how to best represent M. Sweet. Despite his lack of involvenent in



these crucial areas, M. More's role did expand beyond his
expectations - and beyond what he was prepared to do - once the trial
started because M. Adans was so desperately in need of assistance.
M. More freely admtted that he was neither conpetent nor prepared
to do the work he did on M. Sweet's case beyond the
cross-examnation of a few State w tnesses which was all that he
expected to do. (PCR 1469). None of this testinony was addressed
by the circuit court or the State.

This testinony is consistent wth that of Charles Abner, the
i nvestigator who briefly worked on M. Sweet's case. M. Abner's
primary area of expertise is insurance fraud, a background that did
not prepare himto work on a capital nurder case. (PCR 1436).
Despite M. Adans' testinony that he believed M. Sweet was innocent,
he inexplicably failed to instruct M. Abner to search for other
suspects or otherwi se provide himwth a theory of the defense. O
course, M. Adans could not have fornul ated a defense theory to guide
his i nvestigator because even a few weeks before trial he was unable
to articulate a defense theory when asked by the court. (PCR 1445).
He gave his investigator only general instructions to find out what
had happened. Perhaps if M. Adans had the foresight to hire an
i nvestigator who was experienced at working on nurder cases, he could
have entrusted himwth M. Sweet's case w thout explicit

i nstructions about what should be done to prepare for trial.



However, in light of M. Abner's inexperience, the attorney
responsi ble for proving M. Sweet's innocence and saving his life
shoul d have directed his investigator nore closely to ensure that the
case was properly investigated and that the rel evant evi dence was
di scovered. This was sinply a case of the blind | eading the blind.
M. Abner testified that during the brief tine that he worked
on this case, he "didn't acconplish a whole |ot" because there was
insufficient nmoney to fund a full investigation. However, he
testified that there were sufficient |eads on the case at that point
t hat he coul d have devel oped an investigation if only M. Adans had
gotten nore noney fromthe court. (PCR 1451). This testinony
proves that M. Sweet was prejudiced by his attorney's failures - as
in any case, there was evidence that could have been di scovered and
presented but was not. The result is that an innocent nan was
convicted. The circuit court and the State ignore M. Abner's
testinmony and its relevance to M. Sweet's claimthat he was denied
the effective assistance of counsel. The State's Answer sinply
m sses the point that M. Adans did nothing to prepare for M.
Sweet's trial and that his inexperience and |ack of judgnent resulted
in a deficient performance that prejudiced his client.
In regard to the evidence that was not presented at M. Sweet's
trial, the State urges this Court to accept the circuit court finding

that none of this evidence would have made a difference if it had



been presented to the jury. To make this argunent, the State nust
rely on the persuasiveness of the State witnesses' identification of
M. Sweet at the trial. However, the identifications of M. Sweet at
his trial were not as strong as the State would like this Court to
believe. Marcine Cofer testified that the shooter had a piece of
clothing covering his face and that she saw only his eyes and nose.
(R 517). Although Ms. Cofer testified that when she | ooked at the
man t hrough the peephol e she recogni zed himas M. Sweet, Sharon
Bryant directly contradicted this testinmony when she expl ai ned that
Ms. Cofer told her that she did not recognize the man. (R 619).
Mss Bryant's testinony regarding the identity of the shooter is even
weaker than Ms. Cofer's - she admtted that she noticed the man's
jewelery and clothing and did not even see his face. (R 629, 665).
The State essentially had one witness who saw the eyes and nose of a
man who entered her apartnent shooting and another w tness who
noticed a white T-shirt and jeans. Neither identification of M.
Sweet is so rock solid that this Court can assune that the evidence
that was not presented would not have made a difference.

In regard to M. Adans' failure to present the testinony of
Jesse Gaskins, the State repeats the circuit court rationale for
denying relief but does not respond to M. Sweet's Brief which
expl ai ned why the circuit court finding on this issue is erroneous.

Both the circuit court and the State m srepresent what M. Gaskin's



testinmony at trial would have been. The circuit court excused M.
Adans' failure to call M. Gaskins because "Gaskins never said that

t he defendant was not the nman." (PCR 1082). The defense does not
have to neet this burden at trial and any w tness who coul d cast
reasonabl e doubt on the State's evidence against M. Sweet should
have been called. The truth is that M. Gaskins could not identify
the man he saw outside Ms. Cofer's apartnent, but that the nan he saw
does not match the descriptions given by Ms. Cofer and M ss Bryant,

t hereby casting doubt on the already shaky identifications of the
State's w tnesses.

The State refers to M. Gaskins' "identification of Sweet as
the man who forced himto knock on Cofer's door" on the night of the
murder as the explanation for M. Adans' failure to call himas a
witness. (AB. at 27) This was the sanme excuse that M. Adans
offered at the hearing. (PCR 1799). However, both the circuit
court and M. Adans are wong. M. Gaskins never identified M.
Sweet and if he testified at trial he would have told the jury that
M. Sweet was not the man who was outside Ms. Cofer's door.
Significantly, the State pretends that M. Gaskins' hearing testinony
does not exonerate M. Sweet and attenpts to convince this Court that
his testinony at trial would have been incul patory. M. Gaskins did
make an out-of-court statenment to his wife when he saw M. Sweet on

television after his arrest. The statenent, which the State wants



this Court to believe was so prejudicial as to justify not calling
himas a witness, was that M. Sweet had the "sanme build" as the man
he saw outside Ms. Cofer's door. (PCR 1800). Even a defense
attorney with M. Adans' |imted experience and skill would be able
to mnimze the inpact of this statenment in front of the jury by

si nply asking how many other nmen in Jacksonville have that "sane
buil d". Rather than being another "identification" of M. Sweet, as
the State contends, this statenment is neaningless and has no
evidentiary value at all. This prior statenent, which M. Sal non
expl ai ned woul d not even be adm ssible at M. Sweet's trial, is
insufficient to justify the failure to present M. Gaskins as a

W t ness.

In further support of its argunent that M. Adans nade a sound
strategic decision to not call M. Gaskins, the State clains that
"even Sweet's expert, WIliam Sal non, admtted that he would not put
a wtness on the stand who woul d bol ster the State's case.” (AB. at
27) This is an accurate representation of M. Salnon's answer to a
hypot heti cal question; of course, any defense attorney, even one of
M. Adans' caliber, would not present a w tness whose testinony
bol sters the State's case. However, this was not M. Salnon's only
testinony regarding the decision to not present M. Gaskins'
testinmony. M. Salnon's real position on this issue is that M.

Adans was ineffective for not presenting M. Gaskins. M. Sal non was

10



unequi vocal on this point, explaining that M. Gaskins' hearsay
statenment woul d have been inadm ssible and that M. Gaskins
out-of-court statenment "wouldn't have troubled ne a bit. | don't
think it would have hindered the effect it would have had to the
benefit of M. Sweet." (PCR 1942). Contrary to the State's
representations, M. Salnon never defended or explained M. Adans'
failure to present M. Gaskins as a witness. M. Sal non expressly
di sagreed with this decision and provided a sound |egal basis for his
criticismof M. Adans.

The fact that M. Adans believed that M. Gaskins had

identified M. Sweet is further evidence of his failure to prepare

for trial. The statenent that M. Sweet had the "sane build" is not
an identification. |If M. Adans had prepared for trial, he would
have known this. | f he had done sone research, he woul d have known

how to exclude the statenent. Basically, if M. Adans had done the
m ni mal work required of a defense attorney, M. Gaskins would have
testified and the outcone of the trial could have been different
because the State's w tnesses woul d have been contradi cted.

Both the circuit court and the State chose to ignore the
testinmony supporting M. Sweet's argunent that he was denied the
ef fective assistance of counsel. Contrary to the State's
characterization of M. Gaskins as a witness who would identify M.

Sweet, his testinony actually supports his claimthat he is innocent

11



and contradicts the State's evidence. |If he had been called as a
w tness by M. Adanms, M. Gaskins would have told the jury that M.
Sweet was not the man he saw outside Ms. Cofer's apartnent on the
ni ght of the shooting. Even if his hearsay statenent was adm ssi bl e,
it would not have underm ned the effect that he could have had on the
outcone of M. Sweet's trial. M. Gaskins' statenent that M. Sweet,
as seen on television, had the "sane build" as the man outside the
apartnent is not, as the State describes it, an identification, it
woul d not have supported a conviction, and it should not have
deterred M. Adans from presenting himas a witness. M. Adans
admts that he | acked experience and judgnent and that he nade errors
that prejudiced his client. The failure to present M. Gaskins is
one such m stake. The "decision" to not present excul patory evidence
is not the effective representation to which M. Sweet is entitled.
In regard to Anthony McNi sh, the State again ignores all the
evi dence that supports M. Sweet's claim The State excuses M.
Adans' failure to get M. McNish to court on the day of trial by
stating that he "was confident, after neeting with Anthony MN sh at
t he beginning of trial, that McN sh woul d answer the subpoena and
appear to testify for Sweet."” (AB. at 27) This statenent is
directly contradicted by the trial record which shows that M. Adans
told the court that when he interviewed M. MN sh, he sounded |ike

he did not want to testify. (R 925). dearly, M. Adans was on

12



notice that one of the nost inportant witnesses in M. Sweet's
defense was a reluctant wtness who could not be relied upon to
appear on his owmn initiative. The State also ignores that M. MNi sh
was not even properly subpoenaed so that even if he had wanted to
appear at the trial he |lacked the necessary infornmation of when to
appear. (PCR 1936). After glossing over the issue of M. Adans'
responsibility to ensure the presense at court of reluctant
W t nesses, the State defends and repeats the circuit court's
erroneous finding that M. Adans did all he could to protect M.
Sweet's rights when the wtness did not appear. In fact, as M.
Adans and M. More admtted at the evidentiary hearing, they did not
t ake advantage of all the renedies available. 1In particular, neither
attorney sought an extended continuance to | ook for the witness or
asked the court to issue a capi as.

The State finally dism sses McNish's inportance to M. Sweet's
defense by claimng that his testinony was "riddled with
i nconsistencies.” (AB. at 27) The circuit court simlarly nade a
credibility finding against M. MNi sh w thout providing a single
exanpl e of an inconsistency. M. MNi sh testified that he was
outside Ms. Cofer's apartnent on the night of the nurder. He saw
three nen | eaving the apartnent. He was famliar with M. Sweet and
knows that he was not one of the three nmen he saw comng fromthe

apartnent that night. (PCR 1864-66). M. MN sh was also able to

13



provi de details regardi ng the physical differences between M. Sweet
and the nen he saw at the apartnment. (PCR 1864, 1868). M. Sal non
expl ained that M. MNi sh's testinony woul d have been particularly
persuasive to a jury because he is Ms. Cofer's cousin and therefore
has no incentive to testify for the defense. (PCR 1940). In
addition, while he was famliar with M. Sweet, they were not friends
and he had no notive to provide false testinony to help him There
was not hing i nconsistent about M. MN sh's testinony and the State's
mere description of it as "riddled with inconsistencies" is an
insufficient basis to uphold the circuit court's credibility finding.

The circuit court and the State attenpt to justify or explain
all of M. Adans' decisions regarding the guilt phase w thout
addressing his greatest mstake - the failure to investigate and
adequately prepare for trial. This is the nost fundanental duty of a
crimnal defense |awer and w thout adequate investigation, no other
deci sion can be reasonable. As the Suprene Court established in

Strickland v. Washi ngton, "counsel has a duty to nake reasonabl e

i nvestigations" and strategic decisions to not present evidence can
be made only after "thorough investigation of |aw and facts rel evant
to plausible options.” 466 U S. 668, 690-1 (1984). 1In this case,
there was an i nexperienced | awer who did not educate hinself in
preparation for a capital trial. There was inexperienced co-counsel

who becane invol ved out of pity for his overburdened and overwhel ned
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friend. And there was an inexperienced investigator who had
i nsufficient noney or direction to even begin to prepare the case for
trial. And there was M. Sweet who, through a conbination of

factors, was denied his right to the effective assistance of counsel.

REPLY TO ARGUMENT I

The circuit court nmade the followng errors that cannot be
def ended by the State and shoul d not be overl ooked by this Court:
(1) the court erroneously found that following a client's
instructions can excuse the conplete failure to investigate a capital
case for mtigation; (2) the court assumed w thout the conpetent
substantial evidence that is required to support fact-findings that
if Dr. Tooner testified, he would have been rebutted by a State
expert and that the jury would believe the State's expert over Dr.
Toomer; (3) the court held that all of the mtigation evidence
presented at the evidentiary hearing was cunul ative to the neager
five pages that was presented at M. Sweet's penalty phase.

The circuit court's finding that a defense attorney cannot be
ineffective for following his client's wishes is not supported by
this Court's precedent. It is clear that one of the duties inposed
on a defense attorney is to investigate the case so that his client
may make an i nformed decision regarding the presentation of

mtigation. Blanco v. Wainwight, 943 F.2d 1477, 1502 (11th Gr.

1991); Tafero v. Wainwight, 796 F.2d 1134 (11th G r. 1986); Thonpson
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v. Wainwight, 787 F.2d 1447 (11th Cr. 1986); Deaton v. Dugger, 635

So. 2d 4, 7-9 (Fla. 1994); Koon v. Dugger, 619 So. 2d 246 (Fl a.

1993). The State argues that "a client's direct instructions nust be
taken into consideration.” (AB. at 37) Wile this statenent is
true, it does not excuse the failure to investigate so that the
client's decisions are informed. Cearly, M. Adans did not do this.
As he admtted, he is not sure if he was famliar with the Suprene
Court decisions regarding mtigation, so that he woul d know what ki nd
of evidence could be presented. |In addition, due to his failure to

i nvestigate, M. Adans did not know what evi dence was avail able in
this case. It was his responsibility to save M. Sweet's life. His
failure cannot be bl amed on or excused by his client's uninforned
decisions. The circuit court's finding that M. Adans' failure to
investigate is excused because he was following his client's w shes
is contrary to the |aw establishing the m ninumresponsibilities

i nposed on defense |awers. The circuit court's finding should not
be upheld by this Court.

Despite the testinony of M. Adans, M. Abner, and M. Mbore,
the State asserts that this is not a case "where counsel failed to
prepare."” (AB. at 37) M. Adans testified that he thinks he may
have spoken to M. Sweet's nother, girlfriend, and foster nother in
preparation for the penalty phase. (PCR 1805-06). However, there

IS no docunentation in his records, such as notes or even billing
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records, confirmng this nenory and these witnesses contradict this
testimony. (PCR 1690, 1744). Although he insists that he spoke to
M. Sweet's nother, M. Adans could not renenber what they talked
about, even when he was specifically asked about M. Sweet's
chi | dhood, her al coholism and her abandonnment of her children. (PCR
1843). M. Adans did speak to Deone Sweet about the case, but she
remenbers that these conversations rarely focused on M. Sweet's
background or character and that nmeeting with M. Adans was "nostly
like friends.” (PCR 1720). At the conclusion of the State's
penal ty phase evidence, M. Adans requested a continuance. (R
1241). He explained that he needed tinme to check the hallway of the
courthouse to "see who our witnesses are out there." (R 1241).
Apparently, despite his failure to investigate and di scover
mtigation wtnesses, M. Adans held out hope that soneone woul d

m racul ously appear to save M. Sweet's |life. Yet, the State clains
that this is not a case where counsel failed to prepare.

Despite the fact that he sought the help of an investigator and
co-counsel, M. Adans made no effort to involve themin the
preparation of the penalty phase. (PCR 1806-07). M. Adans'
failures in regard to the penalty phase extend even further -
al t hough he had docunentary evidence from M. Sweet's chil dhood that
had been gathered by the public defender's office he did not use any

of it. (PCR 1808). This evidence was literally in his hands and
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required no effort on his part and yet he still failed his client by
not presenting it to the jury. M. Adans bl aned these failures on
his "inexperience" and admtted that the evidence that coul d have
been di scovered through investigation should have been presented and
that it could have nade a difference to the outconme of the penalty
phase.

M. Abner did not know that M. Sweet was facing the death
penalty. (PCR 1442). He did nothing to discover potenti al
mtigating evidence. M. Adans never instructed himto investigate
M. Sweet's fam |y background, his substance abuse history, or his
school or juvenile history. (PCR 1443). He did not even visit M.
Sweet at the jail to discuss his background because he does not |ike
to go to the jail. (PCR 1450).

M. More was simlarly uninvolved in penalty phase
preparation. He never discussed the penalty phase wwth M. Adans
because he assuned that his participation was limted to
cross-examning a few State witnesses. Al though he presented the
testinony of the one penalty phase w tness, he had never net her
before and did not know what evidence she coul d possibly provide.
(PCR 1463-64). He testified that he did not know what questions he
was going to ask and that he "played it by ear."” (PCR 1464). The
State ignores all of this evidence, which essentially anmounts to

confessions of gross inconpetence by the nen responsible for saving
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M. Sweet's life, and blithely asserts that this is not a case "where
counsel did not prepare.” |If this is not such a case, then one does
not exist.

Because M. Moore was unprepared and did not know that he was
expected to present Deone Sweet's testinony, his cursory exam nation
of her ("playing it by ear" as he described it) failed to elicit
crucial testinony that should have been presented to the jury. M.
Adans was ineffective for failing to investigate his client's life
and to uncover the conpelling evidence that was presented at the
evidentiary hearing. He did not even prepare the one penalty phase
wi tness for her testinony and at the |ast m nute passed this
responsibility on to his equally unprepared and i nexperienced
co-counsel. At trial, Deone Sweet testified for five transcript
pages about the follow ng facts:

- that she and her brothers grew up without a father;

- that their nother was an al coholic "off and on;"

- that she filled the nother role for her brother;

- that he is a good uncle to her child.

(R 1241-46). That is all the mtigating evidence the jury heard
about M. Sweet. The potential mtigating effect of this testinony
is further eroded by Ms. Sweet's testinony that her chil dhood was
"normal " and that she was unsure whet her her nother's al coholism had

any effect on her brother.
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At the evidentiary hearing, other witnesses in addition to Ms.
Sweet provided a nore conplete picture of M. Sweet. The additional
testinony not presented at trial included the followng facts: that
M. Sweet spent a significant portion of his childhood in foster care
because his nother was an al coholic who abandoned her children; that
he was prescribed Ritalin as a child and was able to control his
behavi or while on the nedication (PCR 1688); that he got al ong well
with the other children in his foster home (PCR 1689); that his
father never acknow edged his existence (PCR 1725); that his nother
was involved in a series of violent relationships and that her
children saw her being abused (PCR 1729); that his nother admtted
to beating her children when she was drunk (PCR 1729); that his
not her drank when she was pregnant with himand continued her al cohol
abuse t hroughout his childhood (PCR 1727-8); that his nother
suffered an injury during the seventh nonth that she was pregnant
with WIlliamand that prior to that incident she received no prenatal
care (PCR 1727); that Ms. Sweet woul d abandon her children to go
out drinking (PCR 1732); that she sonetines did not return home for
days with no regard to whether her children had food or even
electricity (PCR 1732); that the children were returned to her
cust ody before she was ready to becone a suitable parent (PCR 1737);
that she sonetines took Wlliamw th her when she went out to parties

and that she gave hi m beer when he was a toddler (PCR 1735); that
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she stopped giving Wlliamthe Ritalin which was the only way that he
could control his behavior (PCR 1739); that WIlliam suffered a head
injury and spinal neningitis as a child (PCR 1734); that she once
abandoned Wl liamalone in Texas wwth a forner boyfriend (PCR 1740).
Ms. Sweet did all of this because al cohol had taken over her life;
she explained that drinking "had top priority.” (PCR 1725). \Wen
Ms. Sweet wanted to escape the ness she had nade of her |ife, she
"just left,"” noving to Mam wth no concern for the future or

wel fare of her children. (PCR 1743). None of this evidence was
heard by the jury that sentenced M. Sweet to death. These w tneses
were available to testify if only they had been contact ed.

Deone Sweet's hearing testinony was al so remarkably different
fromthat at trial. At trial, she said only that their nother was an
al coholic. Yet, she also said she did not know if this had an effect
on Wlliamand that her childhool was "normal." This testinony
reveals a conplete | ack of preparation by M. Sweet's |awers. M.
Sweet had significantly nore to say about her brother's chil dhood
that a jury should have heard before deciding his fate. Because she
was not interviewed and prepared to testify, this information was not
elicited. It was the responsibility of M. Sweet's |awers to
det er m ne whet her Deone had val uable information that could help to
save their client's life. This was not done. As M. Moore

expl ai ned, he had never nmet Ms. Sweet before he presented her
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testinony and he sinply "played it by ear." M. More and M. Adans
failed their client and result is that the jury did not hear
conpelling mtigation evidence that could have been presented through
a W tness who was present, cooperative, and convincing. As wth the
docunent ary evidence that had been gathered by the public defender's
office, M. Adans had readily available mtigation and sinply failed
to present it.

Deone Sweet's hearing testinony includes the follow ng details
about WIlliam s childhood that were not presented to the jury: that
the children witnessed Ms. Sweet's boyfriends beat her (PCR
1698-1700; 1704); that they had to flee for their Iives when one of
Ms. Sweet's boyfriends threatened to kill her (PCR 1700); that Ms.
Sweet failed to protect her children fromthese nen because of her
addi ction to alcohol (PCR 1704); that the children were abandoned by
their nother without food and electricity (PCR 1702-03); that Ms.
Sweet would try to hide fromher children when they searched for her
whil e she was partying (PCR 1703); that while the children were
separated in foster care their nother would sonetines be drunk for
scheduled visits (PCR 1709). M. Sweet tried to help her brother.
However, it was beyond her ability to know what information could
have nmade a difference. She had this information and was willing to

share it with the jury if only M. Sweet's |lawers had taken the tine
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to properly interview her and educate thensel ves about their duties
to M. Sweet during the penalty phase.

The State dism sses the mtigation evidence that was presented
at the hearing by stating that "nore is not better." However, the
evidence that trial counsel failed to discover and present is not
merely nore of the sanme testinony that the jury had. Trial counse
coul d have presented a conplete picture of their client's chil dood
and the deprivations he suffered. The circuit court erred in finding
that the new evidence is cumul ative to that which was presented at
trial. This finding is directly contradicted by the evidentiary
hearing testinmony and it should not be upheld by this Court. The
State also attenpts to defend the circuit court finding in regard to
Emly Shealy (that trial counsel nade a "strategic decision"” to not
present her because she would have told the jury that M. Sweet was
"a pretty bad individual"). Contrary to the circuit court's order,
there is no "wealth"” of information that woul d have prejudiced M.
Sweet if Ms. Shealy had testified. In addition, the State cannot

respond to M. Sweet's argunent, based on Chandler v. United States,

193 F. 3d 1297, 1305 (11th Cr. 1999), that failing to present
mtigation based on the belief that doing so will result in the jury
heari ng sone negative information about the defendant (especially one

they had just found guilty of nurder) is not a strategic decision.
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The third error commted by the circuit court that cannot be
defended by the State is the conclusion that Dr. Tooner's testinony
woul d not have nmade a difference. The circuit court assunes with no
factual basis that even if Dr. Tooner testified, the jury would have
di sbel i eved hi mand accepted the testinony of a State expert. The
court explains: "Had Dr. Toomer's testinony been presented at trial
it would have lead [sic] to contrary evidence by the State, which
woul d have lead [sic] the jury to the conclusion that the defendant
has an anti-social personality disorder.” (PCR 1095). The circuit
court assunes w thout explanation that the defense expert would not
be believed. Apparently, the circuit court believes that the jury
woul d share its bias in favor of the State. As explained bel ow, even
if the jury accepted Dr. MIler's diagnosis of antisocial personality
di sorder, it would not necessarily result in a death recomendati on.

The State also msrepresents Dr. Mller's testinony to support
its argunment that the circuit court properly denied M. Sweet's
claim The State clains that M. Sweet's Brief distorts Dr. Mller's
testinmony: "Sweet's claimthat Dr. MIler stated that the statutory
mental mtigators applied (initial brief at 80-1) is incorrect as is
his claimthat MIler said the CCP aggravator did not apply to this
homcide. (Initial brief at 81)." (AB. at 39) In fact, Dr. Mller's
testinony supports M. Sweet's argunent regardi ng the aggravating and

mtigating factors. At the evidentiary hearing, Dr. MIler was asked
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whet her M. Sweet "would | ack the capacity to engage in cold,
cal cul ated, preneditation?" (PCR 2042). Dr. MIller answered in the
affirmative: "Ch, sonetines he mght. | think that basically he's
able to do this but I think at times when faced wth enotiona
override he could act out inpulsively. This is one of the signal
features. They act out on instant, pass a bank, let's rob it. |

don't like that guy's look, let's shoot him or let's snatch her
purse or whatever the inpulse mght be." (PCR 2042).

In regard to the statutory mtigating factors, Dr. MIller was
asked whether the murder in this case "was conmtted while the
def endant was under the influence of extreme nental or enotional
di sturbance.?" (PCR 2043). Dr. Mller's affirmative answer relied
on his diagnosis of M. Sweet as having antisocial personality
di sorder. He explained: "Well, depends on where you're comng from
He has, | think he's an extrene exanple of antisocial personality.
He's not a garden variety or mld version of it if you will. So if
that neans extrene the answer is yes." (PCR 2043).

Dr. MIler was al so asked whether M. Sweet's capacity "to
appreciate the crimnality of his conduct, or to conformhis conduct
to the requirements of | aw was substantially inpaired."” (PCR 2044).
Dr. MIler's answer again relied on the antisocial personality
di sorder diagnosis: "The sociopath does not, cannot govern

t hensel ves as hopefully nost of the rest of us who are supposedly
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normal can. They are inpulsive, they do not |learn, they do not care
what happens in terns of future because it's not considered. And so
whet her or not they conformis dimnished thereby." (PCR 2044).
Dr. MIller concluded: "But he's going to be under extreme duress and
not be able to performthe basis of his character which prevents him
fromdoing this. At the sane tine, it is antisocial personality,
it's not the fact that he's driven by starvation, or by sonebody
threatening to kill himif he doesn't do it or sonething of that
sort." (PCR 2045).

In addition, the circuit court conclusion that Dr. Toonmer's
testi nmony does not contradict Dr. MIler's diagnosis of antisocial
personal ity di sorder does not defeat M. Sweet's claim As this

Court recently recognized, antisocial personality disorder is a

mtigating factor. Mrton v. State, Slip Opinion 95,171 (Fla. June

28, 2001)(citing Eddings v. lahoma, 455 U. S. 104, 107, 115 (1982);

Robi nson v. State, 761 So. 2d 269, 273 (Fla. 1999), Snipes v. State,

733 So. 2d 1000, 1003 (Fla. 1999); Rutherford v. State, 727 So. 2d

216, 224 (Fla. 1998); Wurnos v. State, 676 So. 2d 966, 968, 971
(Fla. 1995)). In Mrton, three nental health experts agreed that the
def endant suffered from antisocial personality disorder but the trial
court failed to find it as a mtigating circunstance. This Court
found that the trial court had erred in failing to consider this

evi dence.

26



The circuit court order in this case assunes that Dr. Mller's
di agnosis would result in a death recommendation. The State repeats
this error: "even with the additional evidence provided at the

hearing, MIller's opinion that Sweet was conpetent and had anti soci al

personal ity disorder would not have changed." (AB. at 39) In M.
Sweet's case, there was no expert testinony at trial. Even if Dr.
MIller's opinion would not change, M. Sweet has still proved that

the presentation of a nental health expert, in conjunction with the
other mtigation witnesses who were not presented, woul d have nmade a
difference in the outcone of his penalty phase. The State's

adm ssion that "counsel could have done nore,” (AB. at 41), is a
gross understatenment of what occurred in this case.

In Collier v. Turpin, 177 F.3d 1184 (11th Gr. 1999), the

El eventh Circuit Court of Appeals found trial counsel to be
ineffective for failing to investigate and present mtigation
evidence. As in M. Sweet's case, there was one defense w tness who
testified at trial. The Court of Appeals did not rely on that one
witness's testinony to find that the additional evidence was

cunmul ative. Instead, the Court found that the trial attorney had
presented only "a hollow shell" of the evidence that was avail abl e
and necessary for a fair sentencing hearing. The jury in this case
sentenced M. Sweet to death after hearing only five pages of

testinmony fromhis sister, presented by an attorney who net her for
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the first time only mnutes earlier. The evidence presented at the
hearing is not curmul ative, and, if heard by a jury, would have
resulted in a life recomendation

REPLY TO ARGUMENT |1

The State urges this Court to deny M. Sweet's claimthat the
circuit court erred by failing to consider the cunul ative effect of
all the evidence not presented at trial because M. Sweet did not
raise a Brady claim The State argues that the authority cited by
M. Sweet in his brief are "cases dealing with the cunul ative
anal ysis to be enployed in considering alleged violations of Brady v.
Maryl and, 373 U.S. 83 (1963), and newl y di scovered evidence." (AB.
at 42) The State's position is that this claimhas no nerit because
"Sweet . . . nmade no definite Brady claimin his anended noti on and
failed utterly to prove that any Brady violation occurred.” (AB. at
42-3) The State m sunderstands the lawin this area which applies to
cases such as this one even when there is not a Brady claim United

States v. Burgos, 94 F.3d 849 (4th Cr. 1996) (applying Kyles to a

sufficiency of the evidence clain; United States v. Rivenbark, 81

F.3d 152 4th Cir. 1996)(sane); Mddleton v. Evatt, 77 F.3d 469 (4th

Cr. 1996) (applying Kyles to ineffective assistance of counsel

clains); Battle v. Delo, 64 F.3d 347 (8th G r. 1995)(newy discovered

evidence claim. The requirenent that a circuit court in
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post convi ction consider the cumul ative effect of all the new evidence
applies to M. Sweet's case. The circuit court erred.

REPLY TO ARGUMENT |V

In its answer to this Argunent, the State repeats the sane
error that undermnes its position on Argunent I1: the assunption
that a diagnosis of antisocial personality disorder necessarily doons
a defendant's case. The State urges this Court to deny this claim
because M. Sweet "had no history of nental health problens.
| nst ead, he had been di agnosed with antisocial personality disorder,
which is not mtigating and which woul d not have convinced the jury
to recormend | ess than a death sentence.” (AB. at 47) The State's
argunent is contrary to this Court's recent decision in Mrton v.
State, Slip Opinion 95,171, where this Court confirnmed that
antisocial personality disorder is mtigating and that a circuit
court that ignores such evidence in sentencing a defendant to death
commt error.

| HEREBY CERTIFY that a true copy of the foregoing Reply Brief
of Appellant has been furnished by United States Miil, first class
postage prepaid, to all counsel of record on July 16, 2001.
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