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STATEMENT OF THE CASE AND FACTS

The St at enent of the Case and Fact s cont ai ned in

Fot opoul ous’ brief is argunentative and is denied. The State

relies on the follow ng statenent of the case and facts,

taken verbatimfromthis Court’s direct appeal decision:

which is

The followng is a brief summary of the facts that were

devel oped at Fotopoulos' trial. During the summer
1989, Fotopoulos began an affair with Deidre Hunt
bartender at Fotopoulos' bar. Hunt testified that
day in md-to-late October 1989 Fotopoul os, Hunt,

of
a
one
and

Kevin Ransey drove out to an isolated rifle range.
According to her testi nony, after they arrived
Fot opoul os told Hunt she was going to have to shoot
Ranmsey or she would die. Ransey, who had been led to
believe he was being initiated into a club, was tied to
a tree. Wile Fotopoul os videotaped, Hunt shot Ransey
three tines in the chest and once in the head wth a
.22. Fotopoulos then stopped taping and shot Ransey
once in the head with an AK-47. According to testinony,

Ransey was chosen as the victim because he

was

bl ackmai | i ng Fot opoul os concerni ng Fot opoul os' all eged

counterfeiting activities. The videotape of

Hunt

shoot i ng Ransey was recovered from Fotopoul os'
residence pursuant to a search warrant. The voice on

the tape was identified as that of Fotopoul os.

According to Hunt, Fotopoulos |ater used the videotape
as leverage to insure that she would nmurder his wfe,

Li sa. Hunt was warned that if she did not cooperate

vi deot ape of the Ransey nurder would be turned over

t he
to

police. Hunt testified that Fotopoul os wanted Lisa dead
so he could recover $700,000 in insurance proceeds.
Fot opoul os later instructed Hunt that rather than kil

1



Lisa herself she should hire soneone to do the job.
Prior to enlisting Bryan Chase to kill Lisa, Hunt
offered three different individuals $10,000 to do the
job. For various reasons, either the plans never
materialized or the attenpts to nurder Lisa were
unsuccessful. Chase then agreed to do the job for
$5,000. He too botched several attenpts to nurder Lisa.
However, on Novenber 4, 1989, Chase entered the
Fot opoul os hone and shot Lisa once in the head. The
shot was not fatal. After Chase shot Lisa, Fotopoul os
shot Chase repeatedly in an attenpt to nake it appear
t hat Chase was killed during a burglary.

Fot opoul os and Hunt eventually were charged with two
counts of first-degree nurder, two counts of attenpted
first-degree nmurder, two counts of solicitation to
commt first-degree nurder, one count of conspiracy to
commt first-degree nmurder, and one count of burglary
of a dwelling while arned. Hunt pled guilty to all
charges. She was given two death sentences prior to
testifying at Fotopoulos' trial. See Hunt v. State,
1992 W 289670, No. 76,692 (Fla. Cct. 15, 1992).

Fot opoul os testified I n hi s own def ense. He
acknow edged his relationship with Hunt, but maintained
that he had nothing to do with Ransey's nurder. He
stated that he had | oaned Hunt his business partner's
video canera and she l|ater gave him a tape as a
surprise but he never |ooked at it. He admtted
shooting Chase, but denied that he knew Chase was
comng to shoot Lisa.

A jury found Fotopoulos gquilty of all charges and
recommended that he be sentenced to death for each
mur der . The trial court fol | owed t he jury's

recomendation. In connection with the Ransey nurder,
the court found that 1) Fotopoulos was previously
convicted of another violent felony; 2) the nurder was
commtted for the purpose of avoiding or preventing a
lawful arrest; and 3) the nurder was committed in a
cold, calculated and preneditated manner w thout any
pretense of noral or legal justification. As to the
Chase nurder, the court found the three aggravating
factors found in connection with the Ransey nurder plus
4) the murder was conmmtted while Fotopoulos was
engaged or was an acconplice in the comm ssion or an

2



attenpt to commt a burglary; and 5) the nurder was
coommitted for pecuniary gain. Although no statutory
mtigating factors wer e f ound, t he foll om ng
nonstatutory mtigating factors were found as to both
murders: 1) Fotopoul os was a good son; 2) he cane from
a good famly; 3) he was hard-working; 4) he had good
manners and he had a good sense of hunor; and 5) he
conpleted his education through the naster's |evel.
Fot opoul os was sentenced to concurrent life sentences
in connection with the remaining convictions.

Fot opoul os v. State, 608 So.2d 784, 786-87 (Fla. 1992).

The United States Suprene Court deni ed Fotopoul os’ petition

for wit of certiorari on My 17, 1993. Fotopoulos v. Florida,

508 U.S. 924 (1993).
Fotopoulos next filed a petition for relief pursuant to

Florida Rule of Crim nal Procedure 3. 850. The coll atera

proceeding trial court denied relief and Fotopoul os appeal ed.

After oral argunment in this cause, this Court denied relief
on certain clainms, and remanded other clains for an evidentiary
hearing. This Court’s order, which was issued on August 25, 1999,
reads, inits entirety, as foll ows:

Upon consideration of the oral argunent presented to
this Court, we conclude that appellant’s brief set
forth positions and argunents that had not been
properly presented to the trial court in either the
original or anended rule 3.850 notion and, further,
that appellant’s oral argunment attenpted to assert
positions and argunents that were not properly part of
the appellate briefs filed with this Court. e
criticize and condemm this practice, but in an attenpt
to properly adm nister justice, we hereby dismss the
above <case wthout prejudice for the purpose of
allowing appellant to anend his wunderlying notion



brought pursuant to Florida Rule of Crimnal Procedure

3. 850. However, as a matter of law, we find that
claims I, 1V, V, IX XI, and XV are procedurally
barred, and claimlll is facially insufficient to state
a claim for I neffective assistance of counsel .

Therefore, appellant is precluded fromre-arguing those
clainms in his anmended 3.850 noti on.

Appel I ant shall have sixty (60) days from the date of
the issuance of this order to file an anended 3.850
motion in the trial court, subject to the conditions
detail ed above. The Circuit Court shall then hold a
Huff hearing on the anended notion and proceed to an
evi denti ary heari ng on I ssues whi ch require
consi deration of evidence. Wthin ninety (90) days of
the issuance of this order, both appellant and the
State shall provide this Court with a status report on
the post-conviction proceeding. W order that his
proceeding be —conducted on an expedited basis.
Appellant shall also be allowed to proceed with his
public records request to supplenent the record that
was the subject of an order from this Court dated
Novenber 17, 1998. Appel lant may include any clains
arising fromthose public records in his anended 3.850
notion, but subject to the sane tine requirenents
detail ed above.

( R585- 586) .
THE EVI DENTI ARY HEARI NG FACTS

At the evidentiary hearing, the followng testinony was
presented. The evidentiary hearing ordered by this Court took
pl ace on March 6-8, 2000. (R1-584). That hearing was limted to
Clains |-XIll as raised in Fotopoulos’ Amended Mdtion to Vacate
Judgnent and Conviction and Sentence with Special Leave to Anend
and Evidentiary Hearing, which was filed on Novenber 29, 1999.
(R708) . Fot opoul os presented 12 witnesses; the State presented

none.



Fotopoulos’ first wtness was Deidre Hunt. She had
previously been sentenced to death prior to testifying at
Fot opoul os’ trial. (R62). Her sentence was subsequently vacated
by the Florida Suprene Court and she received a life sentence
after a new trial. (R64,70). Fot opoul os’ jury would not have
known that she had subsequently received a life sentence. (R64).
Hunt said that she was not recanting any of the substantive
testinony that she gave at Fotopoulos’ trial, (R65), and
reiterated that she testified at Fotopoulos’ trial “to get him
off the streets.” (R68).

Fot opoul os” next wtness was Evangelos Katsouleas, his
former business partner. (R89). He and Fotopoul os had bought
identical bags while in college in the early 1980's. (R91).
Kat soul eas identified the bag marked as Exhibit 66A at trial as
possi bly being Fotopoul os’ bag. (RO1). Kat soul eas stated that
Fot opoul os’ famly asked himto go retrieve sonme of Fotopoul os’
personal belongings from his former residence. (R96). Li sa
Fot opoul os’” brother, Dino Paspalakis, told Katsouleas that they
were not to give any of Fotopoul os’ belongings to anyone due to
police orders. (R96). Kat soul eas said that he was not called to
testify at the trial in 1990, but would have been able to produce
his bag that was identical to the one owned by Fotopoul os. (R97).

The Fotopoulos famly had asked him to retrieve the bel ongings



approximately a week or two after Fotopoul os’ arrest. (RL03). He
| ost contact with Fotopoulos since the spring of 1990 and their
only communi cation was through mail. (R110).

Teja Janes testified that he had been arrested on charges

related to Fotopoul os’ offenses. (R125). He had received a deal
in exchange for his testinony at Fotopoulos’ trial. (R131). H s
pl ea agreenment was announced at Fotopoulos’ trial. (R134). He

was not recanting any substantive testinony from the trial and
that testinony was truthful. (R132). He testified that
Fot opoul os was involved in the killing of Mark Kevin Ransey, had
elicited his help in attenpting to kill Lisa Fotopoul os, and was
involved with the attenpt and ultimate killing of Brian Chase.
(R132-133). He said that Fotopoul os had nade “various efforts”
to get himto kill Lisa Fotopoul os. (R152).

Mersini Karavokirou, Fotopoulos’ sister, testified next.
She said Fotopoul os asked her to retrieve his Rolex watch from
Dino Paspalakis in order to give it to their father. However ,
according to the witness, Dino Paspal akis refused based on police
orders. (R155).

Detective WIliam Adany testified he went to the Fotopoul os
residence to look for the weapon used to kill Mark Kevin Ranmsey
and to find the videotape of the killing as a result of a

statenent nade by Deidre Hunt. (R181). Di no Paspal akis and Lisa



Fot opoul os were present during the search and had consented, in
witing, to the search. (R181, 332). Li sa Fotopoulos told the
detectives she saw Fot opoul os bury sonething in the barbecue pit.
(R191). Detective Adany stated that a black duffle bag was
retrieved fromthe barbecue pit in the backyard. (R183). The bag
cont ai ned, anong other things, a converter kit, a .22 pistol with
a silencer, ammnition and bandol eers. (R194). In addition, a
brown bag was found on the shelf in the garage containing a
vi deot ape. (R185). The vi deotape was subsequently reviewed -— it
contained the nurder of Mark Kevin Ransey as described by Deidre
Hunt. The bag was seized and a search warrant obtained. (R189).
The Paspalakis famly had identified the bag as belonging to
their father. They had authorized the detectives to search the
prem ses of the entire hone, including the garage area. (R189-
190). A “host of paramlitary stuff” was seized from underneath
t he Fotopoul os’ bed. (R192).

John Boisvert, former boyfriend of Deidre Hunt, testified
that Deidre Hunt was a nmani pul ative person. (R203). He was not
contacted to testify at Fotopoulos’ trial. (R204). He was not
anxious to get involved in a nurder case. (R207).

Bridget Riccio, fornmer friend of Deidre Hunt, testified
next. (R207). Wen she and Hunt were teenagers, she stated Hunt

shot a worman but told Police that Riccio was the actual shooter



(R210, 212). Hunt was a |eader and a manipulative person.
(R214). Riccio was not called to testify at Fotopoulos’ trial
(R215).

Fot opoul os” next wtness was Carnen Corrente, his trial
counsel . (R222). He did not have that many pressing cases that
| asted an entire year. He had people to cover for himif there
was a court appearance that he could not make hinself. (R223).
He took the Fotopoul os case because he was “able to devote the
time to it.” (R224). This was the only capital case he worked on
at that tine. Prior to the Fotopoulos trial, he worked on four
capital cases -- three went into the penalty phase. (R226-227).
He did not ask to have another attorney appointed for this case
because he had the tine to devote to it hinself. (R228). He
spent many hours preparing a notion to suppress evidence in this
case and consulted Fotopoul os regarding details. (R231-232). He
did not call any wtnesses at the notion to suppress hearing

because it was a legal argunent and no facts were in dispute.

(R232). He verified any time discrepancies between Fotopoul os’
arrest and Hunt’'s deposition. (R243). He made decisions as to
which clainms were viable. (R249). He and Fotopoul os discussed

making a notion for mstrial at various points in the trial, but
Fot opoul os opted not to do so. (R252). He talked to al

available relatives at the tinme of the trial to gather as nuch



information as possible regarding his «client. (R254- 255).
Fot opoul os was not interested in mtigating circunstances and M.
Corrente did not have his cooperation. (R255). Several people
assisted him during voir dire and he had a juror specialist
sitting at counsel table with him (R258). He wanted the State
to have the burden of establishing why two African-Anerican
jurors had been struck. (R258). He did not ask for a continuance
upon learning that Deidre Hunt was going to be a witness as he
was prepared for her testinmony and had read all of her previous
statements. (R261). He believed the thrust of the State’s case
was based on a conspiracy theory. (R265). | npeaching Deidre
Hunt's testinony was not as critical an issue as sone of the
ot her evidence presented at trial. (R290). M. Corrente did not
call Bridget Riccio as she was not a credible wtness. (R294)

He continually advised his client not to testify in his own
def ense. (R310). He told his client to testify to the exact
nunmber of crinmes he had previously commtted and advi sed himthat
the State would i npeach himif there was any discrepancy. (R310).
He made a tactical decision on cross-exam nation of Deidre Hunt
at trial. (R316). There were a nunber of w tnesses at trial that
inplicated Fotopoulos in the killing of Ransey and Chase and the
attenpted nurder of Lisa Fotopoul os. (R316-317). Fot opoul os was

actively involved in his defense. (R320).



Fotopoulos limted his counsel from presenting mtigation.
No further background material or records have been presented in
this case. (R329-330). Nunerous w tnesses identified Fotopoul os’
voi ce on the videotape giving Deidre Hunt instructions on how to
kill Kevin Ransey. (R330). Corrente filed and litigated various
nmotions to suppress. (R331-332).

The next wtness was O ficer Richard P. Gllman, from the
Manchester, New Hanpshire Police Departnment. Oficer Gl man net
Deidre Hunt in 1986 when a mssing person report was filed.
(R361). He testified that Carnen Corrente did not talk to him
about Fot opoul os. He was not aware of the facts in the
Fot opoul os case. (R375).

Holly Brooke Pringle testified that she net Fotopoulos in
1980 when she worked at his bar. (R378). She saw Fotopoul os and
Hunt riding a bicycle together and Hunt was carrying a gun,
waving it around. (R379). She never saw Fotopoulos with a gun
(R380) .

David Danore testified that he was the Assistant State
Attorney at Fotopoulos’ trial. (R385). He did not recall the
specifics of jury selection during voir dire. (R389). Al
di scovery and nanes of w tnesses known to the State were provided
to Fotopoulos. (R420). He called the wtnesses for the

sentencing proceedings at the trial. (R422). He never influenced

10



the testinony of any w tnesses through plea agreenents or other
negoti ati ons. (R455).

Konstanti nos Fotopoulos testified that he and his forner
wife, Lisa, were living with Lisa's nother and brother until he
was arrested. (R482-483). The brown bag containing the videotape
of the Ransey nurder was his bag. (R484). The black bag found in
t he barbecue belonged to him (R485). He put the black bag in
t he barbecue so that nobody would know of its presence. (R486).
He was the only one that kept guns in the house. (R486). The
bl ack bag was watertight and had a fastened clanp on it. (R487).
He woul d not have objected to a search of the house the night of
the attenpted nurder of Lisa Fotopoulos. (R491). He woul d have
objected to a search of the barbecue pit as he did not want them
to find his AK-47. (R492). Subsequent to his arrest, he did not
tell anyone to specifically retrieve the bag from the barbecue
pit. (R505). He was concerned that he would be charged wth
havi ng an automati ¢ weapon. (R508).

On June 15, 2000, the Crcuit Court issued its order denying
all relief. (RL0O42-1056). Notice of appeal was given on July 14,
2000. Fotopoulos’ Initial Brief was filed on March 14, 2001.

SUVWARY OF THE ARGUMENT
The first claim contained in Fotopoulos’ brief is that the

| ower court erred in finding certain clains in the anended notion

11



to be procedurally barred. The legal basis for this claimis not
identified 1in Fotopoul os’ brief, and, in fact, the only
identifiable challenge to any ruling by the lower court is
Fot opoul os’ statenent that he “disagrees” with the |lower court’s
denial of the cunulative error claim on procedural bar grounds.
The trial court properly found that claim procedurally barred,
and, in the alternative, without nerit. That ruling is in accord
with settled Florida | aw.

Fot opoul os” second claimis that the lower court erred in
denying relief on the ineffective assistance of counsel claim
Fot opoul os cannot establish either deficient performance on the
part of trial counsel, or prejudice as a result therefrom The
findings of fact by the Circuit Court are supported by the
evi dence, and, therefore, are presunptively correct and should
not be disturbed. The ineffective assistance of counsel claimis
not a basis for relief.

Fot opoul os argues that the life sentence inposed on Deidre
Hunt follow ng Fotopoulos’ capital trial is “newy discovered
evidence” that renders his sentence of death disproportionate.
This claimis not a basis for relief because, as the collateral
proceeding trial court found, Fotopoulos was the nost cul pable
defendant, and, therefore, was nost deserving of the death

penal ty. Because the degree of culpability between Hunt and

12



Fotopoulos is different, there is no proportionality issue when
the |ess-cul pable co-defendant received the nore |enient
sent ence. Fot opoul o0s was, as the sentencing court found, the
driving force behind two nurders. In the face of that finding,
there is no basis for relief because there is no probability of
a different sentence even if Hunt’'s eventual |ife sentence had
been inposed at the tine of her testinony in Fotopul os’ capital
trial.
ARGUNMENT
| . THE PROCEDURAL BAR CLAI M

On pages 26-27 of his brief, Fotopoulos clains that “the
court erred in finding the clains made in the anended notion as
barred.” The precise nature of this claimis unclear, and the
all egedly erroneous rulings of the circuit court are only vaguely
identified. Moreover, the legal basis for the claim does not
appear in Fotopoulos’ brief. In fact, the only identifiable
challenge to any ruling by the trial court is the sentence which
reads: “However, the order does say that the cunulative error
argunent is also procedurally barred with which we disagree.”

Initial Brief, at 26-27. If that is the issue contained in Caim

|, it is not a basis for relief for the foll ow ng reasons.?

1

If Cdaim 1l contains any other issues, they cannot be discerned
from Fotopoulos’s brief. Cbviously, the State cannot respond to

13



In deciding the “cunulative error” claim the collateral

proceeding trial court held:

The final claimin the notion begins on page 70 thereof
and is ms-nunbered as Caim 12. The Court has
renunbered that claimfor clarity as Claim13. Caim 13
(renunbered) is what appears to be a “cunul ative error”
claim This claim is procedurally barred because it
coul d have been but was not raised on direct appeal to
the Florida Suprene Court. Moreover, this claimis not
a basis for relief because the Florida Suprene Court
has held that allegations of individual error that are
Wi thout nmerit do not support a “cunulative error”
claim See, Bryan v. State, 24 Fla. L. Wekly S516
(Fla. Cct. 26, 1999).

(R1051). Aside from his dissatisfaction wth the result,

Fot opoul os has not denonstrated any basis for relief.

In discussing the proper analytical approach to a claim of

“cunul ative error”, this Court recently held:

In Downs, 740 So. 2d at 509 n. 5, we held that clains
of cumul ative error are properly denied where the Court
has considered each individual claim and found the
clains to be wthout nerit. Upon review of Rose's
initial rule 3.850 notion, we determned that the trial
record conclusively refuted Rose's claim that his
attorney provided ineffective assistance of counsel in
the guilt and penalty phases of trial. See Rose Il, 617
So. 2d at 293-98. Havi ng found that each claim | acks
merit, we find no cunul ative error.

Rose v. State, 25 Fla. L. Wekly S824 & n. 10 (Fla. Dec

21,

2000); see also, Mann v. State, 770 So. 2d 1158, 1164 (Fla. 2000)

i ssues which are not presented in a brief. And, after all,
purpose of an appellate brief is to present |egal argunent

t he
and

authority in support of the party’'s position, not to force the

opposing party to guess what the issues are.
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(“Al'l of Mann's clains were either neritless or procedurally
barr ed; therefore, there was no cunul ative effect to consider
See Melendez v. State, 718 So. 2d 746, 749 (Fla. 1998).7).
Li kewi se, “any claim that cunulative errors conmmtted at trial
prejudiced the outconme of his case nust be raised on direct
appeal ; therefore, [the petitioner] is procedurally barred from
raising this claimhere. See Torres-Arbol eda v. Dugger, 636 So.
2d 1321, 1323-24 (Fla. 1994).7). GCcchicone v. State, 768 So. 2d
1037,1050 (Fla. 2000). The collateral proceeding trial court
correctly denied relief on this claim on alternative grounds of
procedural bar and lack of nerit. Either basis, standing al one
is sufficient to support the denial of relief.

To the extent that further discussion of this claim is
necessary, the trial court found that clains 1V, V, VI, VII,
VIIL, IX, X X, and XII were not only procedurally barred, but
also wthout nerit. Fotopoul os does not challenge those rulings.
Because there is no assertion that the trial court erred in its
di sposition of the clains formng the basis for any assertion of
“cunul ative error,” Fotopoul os has waived any “challenge” to the
di sposition of the cunulative error claim Under settled Florida
law, there is no basis for reversal, not only because the
cunmul ative error claimis itself procedurally barred, but also

because there is no error to “cunulate.” The trial court’s deni al
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of relief should be affirnmed in all respects.
1. THE | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI MS

On pages 28-60 of his brief, Fotopoulos asserts that he is
entitled to relief based upon ineffective assistance of counsel
grounds. The collateral proceeding trial court properly denied
relief on this claim and that ruling should not be disturbed.

THE LEGAL STANDARD?

A claim of ineffective assistance of counsel is governed by
the two-part Strickland v. Washi ngton standard, which the Florida
Suprene Court has summari zed as foll ows:

A claim of ineffective assistance of counsel, to be

considered nmeritorious, nmust include two general

conponents. First, t he cl ai mant must identify
particular acts or omssions of the lawer that are

2

Whet her counsel was ineffective under Strickland v. Wshi ngton,
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), is reviewed
de novo. Stephens v. State, 748 So. 2d 1028 (Fla. 1999)
(requiring de novo review of ineffective assistance of counsel);
Sins v. State, 754 So. 2d 657, 670 (Fla. 2000). Both prongs of
the Strickland test, i.e., deficient performance and prejudice,
present m xed questions of law and fact reviewed de novo on
appeal. Cade v. Haley, 222 F.3d 1298, 1302 (11th Gr. 2000)
(stating that, although a district court’s ultimte conclusions
as to deficient performance and prejudice are subject to plenary
review, the wunderlying findings of fact are subject only to
clear error review, citing Byrd v. Hasty, 142 F.3d 1395, 1396
(11th Cr. 1998); Strickland, 466 U S. at 698, 104 S. C. 2052
(observing that both the performance and prejudi ce conponents of
the ineffectiveness inquiry are mxed questions of Ilaw and
fact).
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showmn to be outside the broad range of reasonably
conpetent performance wunder prevailing professional
standards. Second, the clear, substantial deficiency
shown nust further be denonstrated to have so affected
the fairness and reliability of the proceeding that
confidence in the outconme is undermned. Strickland v.
Washi ngton, 466 U.S. 668, 104 S.C. 2052, 80 L.Ed. 2d
674 (1984); Downs v. State, 453 So.2d 1102 (Fla. 1984).
A court considering a claim of ineffectiveness of
counsel need not make a specific ruling on the
performance conponent of the test when it is clear that
the prejudice conponent is not satisfied.

Maxwel I v. Wainwight, 490 So. 2d 927, 932 (Fla. 1986).
(enphasi s added). As Maxwell nakes clear, the Strickland test is
in the conjunctive, and, unless the petitioner establishes both
deficient performance and prejudice, the claim fails. Stated
differently:

In order to establish ineffective assistance of
counsel, a defendant nust prove two el enents:

First, the defendant nust show that counsel's
performance was deficient. This requires
showi ng that counsel nmde errors so serious
that counsel was not functioning as the

"counsel" guaranteed the defendant by the
Si xt h Anmendnent . Second, the defendant nust
show t hat t he defi ci ent per f or mance

prejudi ced the defense. This requires show ng
that counsel's errors were so serious as to
deprive the defendant of a fair trial, a
trial whose result is reliable. Unless a
def endant nmkes both show ngs, it cannot be
said that the conviction or death sentence
resulted from a breakdown in the adversary
process that renders the result unreliable.

Strickland v. Washington, 466 U S. 668, 687, 104 S. C
2052, 80 L.Ed.2d 674 (1984); see also Rutherford v.
State, 727 So. 2d 216 (Fla. 1998); Rose v. State, 675
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So. 2d 567 (Fla. 1996); WIson v. Wainwight, 474 So.
2d 1162 (Fla. 1985); Johnson v. Wainwight, 463 So. 2d
207 (Fla. 1985). In determning deficiency, "a fair
assessnment of attorney performance requires that every
effort be nmade to elimnate the distorting effects of
hi ndsi ght to reconstruct the circunstances of
counsel's challenged conduct, and to evaluate the
conduct from counsel's perspective at the tinme."
Strickland, 466 U S. at 689, 104 S. Ct. 2052; see also
Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995).
Moreover, counsel's deficiency prejudices defendant
only when the defendant is deprived of a "fair trial
a trial whose result is reliable.” Strickland, 466 U.S.
at 687, 104 S.Ct. 2052.

Shere v. State, 742 So. 2d 215, 218-19 (Fla. 1999).

The anal ysis of a claimof ineffective assistance of counsel
begins with the presunption that counsel’s performance was
constitutionally adequate. As the Eleventh GCircuit Court of
Appeal s has stated, the infrequency of successful ineffectiveness
clainms is the result of

deli berate policy decisions the Suprenme Court has nade
mandating that "[j]udicial scrutiny of counsel's
per f or mance nmust be hi ghl y deferential ," and
prohibiting "[i]ntensive scrutiny of counsel and rigid
requi renents for acceptable assistance.” Strickland,
466 U.S. at 689-90, 104 S.Ct. at 2065-66. The Suprene
Court has instructed us to begin any ineffective
assistance inquiry wth "a strong presunption that
counsel's conduct falls wthin the wde range of
reasonabl e professional assistance." Strickland, 466
US at 689, 104 S.C. at 2065; accord, e.g., Atkins v.
Singletary, 965 F.2d 952, 958 (1ith Gr. 1992) ("W
al so should always presune strongly that counsel's

performance was reasonable and adequate ...."). Because
constitutionally acceptable performance is not narrowy
defined, but instead enconpasses a "wi de range," a

petitioner seeking to rebut the strong presunption of
effectiveness bears a difficult burden. As we have
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expl ai ned:

The test has nothing to do with what the best
| awers woul d have done. Nor is the test even
what nost good |awers would have done. W
ask only whether sone reasonable |awer at
the trial coul d have act ed, in t he
ci rcunstances, as defense counsel acted at
trial.... W are not interested in grading
| awyers' performances; we are interested in
whet her the adversarial process at trial, in
fact, worked adequately.

Wiite v. Singletary, 972 F.2d 1218, 1220-21 (11th Grr.
1992).

Waters v. Thomas, 46 F.3d 1506, 1511-12 (11th Cr. 1995). Wth

respect to presentation of mtigating evidence at the penalty

phase of a capital trial, the Waters Court st at ed:

we have never held that counsel nust present al

available mtigating circunstance evidence in general

or all nental illness mtigating circunstance evidence
in particular, in order to render effective assistance
of counsel. To the contrary, the Suprene Court and this
Court in a nunber of cases have held counsel's
performance to be constitutionally sufficient when no
mtigating circunstance evidence at all was introduced,
even though such evidence, including sone relating to
the defendant's nental illness or inpairnment, was
avai lable. E.g., Darden v. Wainwight, 477 U S. 168,
184-87, 106 S.Ct. 2464, 2473-74, 91 L.Ed.2d 144 (1986);
Stevens v. Zant, 968 F.2d 1076, 1082-83 (11th G

1992), cert. denied, --- US ----, 113 S . C. 1306, 122
L. Ed.2d 695 (1993); Francis v. Dugger, 908 F.2d 696,
702-04 (11th Cr. 1990), cert. denied, 500 U S. 910,
111 S. . 1696, 114 L.Ed.2d 90 (1991); Stewart v.
Dugger, 877 F.2d 851, 855-56 (11th Cr. 1989), cert.
denied, 495 U. S. 962, 110 S.C. 2575, 109 L.Ed.2d 757
(1990). In an even larger nunber of cases we have
upheld the sufficiency of counsel's performance in
circunst ances, such as these, where counsel presented
evidence in mtigation but not all avail able evidence,
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and where sone of the omtted evidence concerned the
defendant's nental illness or inpairnment. E. g., Jones
v. Dugger, 928 F.2d 1020, 1028 (11th Cr.), cert.
denied, 502 U S 875, 112 S.C. 216, 116 L.Ed.2d 174
(1991); Card v. Dugger, 911 F.2d 1494, 1508, 1511-14
(11th Cr. 1990), cert. denied, --- US ----, 114
S.C. 121, 126 L.Ed.2d 86 (1993); Bertolotti v. Dugger,
883 F.2d 1503, 1515-19 (11th Cr. 1989), cert. deni ed,
497 U.S. 1031, 110 S.Ct. 3296, 111 L.Ed.2d 804 (1990);
Daugherty v. Dugger, 839 F.2d 1426, 1431-32 (11th
Cr.), cert. denied, 488 U S 871, 109 S. C. 187, 102
L.Ed.2d 156 (1988); ddark v. Dugger, 834 F.2d 1561,
1566-68 (11th Cr. 1987), cert. denied, 485 U S 982

108 S. . 1282, 99 L.Ed.2d 493 (1988); Foster v.
Dugger, 823 F.2d 402 (1ith Gr. 1987), cert. denied,
487 U.S. 1241, 108 S.Ct. 2915, 101 L.Ed.2d 946 (1988).
Qur decisions are inconsistent with any notion that
counsel must pr esent al | avai |l abl e mtigating
ci rcunstance evidence, or all available nental illness
or inpairnent evidence, in order to render effective
assi stance of counsel at the sentence stage. See, e.g.,
Stevens v. Zant, 968 F.2d at 1082 ("[T]rial counsel's
failure to present mtigating evidence is not per se
i neffective assistance of counsel.").

Waters v. Thonms, 46 F.3d at 1511

To the extent that Fotopoulos may allege a claim of
i neffectiveness on the part of appellate counsel, that claimis
not cognizable in this proceeding. Florida law is clear that
“Ineffective assistance of counsel clainms nust be raised in the

court in which the alleged ineffectiveness occurred. See Shere v.
State, 742 So. 2d 215 (Fla. 1999) (citing Knight v. State, 394
So. 2d 997 (Fla. 1981); Richardson v. State, 624 So. 2d 804 (Fla.
1st DCA 1993); Turner v. State, 570 So. 2d 1114 (Fla. 5th DCA

1990)).” State v. R echmann, 777 So. 2d 342 (Fla. 2000).
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Fot opoul os asserts, on page 34 of his brief, that “[e]ach of
the nunerous failures articulated in this brief and in previous
pl eadi ngs” establish his claim of deficient performance on the
part of trial counsel. The “failures articulated” in “previous
pl eadi ngs” are not identified -- in any event, there is no
procedure for the sort of incorporation by reference that
Fot opoul os seens to envision. He is not free to | eave this Court,
and the State, in the position of attenpting to determ ne which
issues he is pursuing in this appeal. Any attenpt to rely on
prior briefs and pleadings as a basis for reversal is wholly
I nappropri ate.

To the extent that Fotopoul os asks this Court to overrule a
portion of Strickland on page 35 of his brief, as this Court
recently enphasized, “[t]he Suprene Court has specifically
directed |ower courts to ‘leav[e] to this Court the prerogative
of overruling its own decisions.’” Agostini v. Felton 521 U S
203, 237 (1997) (quoting Rodriguez de Quitas v. Sherson/ Anerican
Express, Inc., 490 U. S. 477, 484 (1989).” MIls v. Moore, 26
Fla. L. Wekly S242, 244 (Fla., April 12, 2001). Strickland
states the law as it applies to clainms of ineffective assistance
of counsel.

THE | NDI VI DUAL CLAI M5

In denying relief on the ineffective assistance of counsel
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clainms, the collateral proceeding trial court stated:

It is safe to say that the credible and corroborating
testinony  of various co-conspirators presents a
virtually unassailable account of the defendant’s
efforts to kill his wife, who had announced her
intention to divorce him in order to gain access to
her financial assets. As part of that plan Fotopoul os
caused the death of tw individuals and nearly
succeeded in killing his wfe. The testinony and
physi cal evidence adduced, including evidence of the
arsenal weapons utilized and at Fotopoul os’ disposal as
well as the graphic video tape of the nurder of Kevin
Ransey perpetrated by Deidre Hunt and M. Fotopoul os,
at his direction, in which M. Fotopoulos voice,
identified by numerous wtnesses at trial, is heard
orchestrating the shooting leads this court to the
conclusion that the overwhel mng evidence in this case
woul d not have been undermned in any significant of
action by the sonetinmes incredible and otherw se
unconpel ling testinony adduced by the defendant at the
evidentiary hearing in this cause. There has been no
showi ng that any of the evidence presented in support
of any ineffective assistance or newy discovered
evidence claim provided any credible basis for this
Court to determne that the outcone of the case would
even possibly, let alone probably have been altered by
a different course of action by defense counsel or the
presentation of other “newly discovered” evidence.

In fact, this court finds after considering all of the
testinmony adduced that trial counsel’s []Jefforts on
behalf of M. Fotopoulos were not only not deficient
but were clearly reasonable and professional under the
circunstances he was presented -- applying the
standards of Strickland v. Wshington, 466 U S. 668
(1984). This Court finds that not only was counsel not
deficient but that the decisions challenged by the
def endant were reasonable strategical determ nations
utilizing all of the factual evidence available to him
and that in addition the defendant has failed to carry
his burden of denonstrating actual prejudice, i.e., a
reasonabl e probability of a different result in either
the guilt or penalty phases of this case. Accordingly,
all of the defendant’s ineffective assistance of
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counsel clains are rejected.
(R1051-52) (enphasis added). To the extent that those findings
include determnations of the credibility of wtnesses, such
determnations are wuniquely the province of the collateral
proceeding trial court3® Those findings are supported by the

evi dence, and should not be disturbed. State v. Spazi ano, 692 So.

2d 174 (Fla. 1997).

Wth respect to the “failure to investigate” conponent of
the ineffective assistance of counsel claim the trial court
st at ed:

Finally, the defendant’s assertion that trial counse

was ineffective for not adequately investigating and
utilizing evidence of Deidre Hunt’'s background and
“domnation” is also rejected. Carmen Corrente
testified, without contradiction, that he did in fact
attend Deidre Hunt’s 1999 sentencing proceedi ng as part
of his preparation for M. Fotopoul os’ defense. In
addi tion, he conducted a |lengthy hours |ong deposition
of Ms. Hunt prior to arriving at his trial strategy in
dealing with Ms. Hunt through cross-exam nation. Thi s
Court finds that none of the evidence adduced at the
evidentiary hearing in this cause could have led to a
reasonable conclusion by the jury in this case that
anyone ot her than Konstanti nos Fotopoul os was the prine
nmotivator, |eader, and dom nate nenber of this group of
co-conspirators and bore prime responsibility for the
deat hs of Kevin Ransey, Bryan Chase, and the attenpted
murder of Lisa Fotopoulos rested with the defendant.

3

By finding that there was no “credible basis for this Court to
determne” that there was a reasonable probability of a
different result if the evidence presented at the Rule 3.850
heari ng had been presented at trial, the court has resolved the
credibility of w tnesses agai nst Fotopoul os. (R1051-52).
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Any evaluation of the ages of the parties involved,
there [sic] respective educations, as well as their
positions within the community, as well as a review of
the evidence adduced as to Fotopoulos’ ongoing
crimnal activities in counterfeiting, fascination with
of fensive weapons and his predilection for commando-
like activities I n hi di ng weapons and ot her
par aphernalia around his home and in the woods, as well
as his obvious notive in elimnating wtnesses and
affecting the death of the wife who was trying to
divorce him and cut him off of his financial well-
being, all point to the defendant, not Deidre Hunt, as
the domnating influence in this reprehensible plan of
mul tiple murders. Certainly, the physical evidence
adduced in this case, the videotape wth Fotopoul os’
voi ce | ocated at Fotopoul os’ hone, the discovery of the
spent cartridge apparently from the AK- 47 in
Fot opoul os’ vehicle and the testinony from all of the
coconspirators at the original trial dovetailed to
present a picture of Konstantinos Fotopoulos as the
instigator and cause of the deaths in this case. None
of the co-conspirators <called to testify by M.
Fotopoulos at the wevidentiary hearing in any way
recanted their prior substantive testinony that it was
in fact the Fotopoul os who, suggested, planned, and
i npl enented the killings at issue; to the contrary they
reaffirmed that prior sworn testinony.

(R1053-54).

Those findings of fact are supported by the evidence, and
should not be disturbed. WMreover, those findings of fact
establish that Fotopoul os cannot establish either of the prongs

of Strickland' s two-part test. There is no basis for relief.?

4

To the extent that Fotopoul os conpl ains about the transcript of
hi s indigency hearing and counsel’s alleged |ack of preparation
wth respect to that proceeding, he has denonstrated neither
deficient performance nor prejudice. Short of telling Fotopoul os
to lie under oath, it is wunclear just what trial counsel is
supposed to have done. For whatever interest it holds, this
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Fot opoul os” next sub-claim of ineffective assistance of
counsel relates to the “fail[ure] to seek to suppress” a .38
Special revolver from which the serial nunber had been renoved.
This claim is no nore than a conclusory allegation which is
unsupported by any | egal ar gunent . Fot opoul os has not
denonstrated (or even argued) any basis for suppression of the
weapon at issue, and, consequently, has not even argued any
deficiency on the part of trial counsel. Mreover, in |ight of
the overwhelm ng evidence against Fotopoul os, he has not
suggested how he was prejudiced, even assum ng, arguendo, that
there was sone |egal basis for suppression. This claim has no
| egal basis, is insufficiently pled, and does not supply a basis
for overturning the trial court’s denial of relief.

Fot opoul os’” next specification of ineffective assistance of
counsel is that “counsel’s performance was ineffective during the
suppression hearing.” This claim was Claim VIl in Fotopoul os’
pre-remand Rule 3.850 notion -- the court denied relief on My
16, 1997, stating:

CaimVil of the anended notion states that the failure

of trial ~counsel to properly conduct a pretria

i nvestigation and present evidence relating to Mwvant’s

rights to object to unlawful searches and seizures

deprived Mvant of his constitutional right to
effective assistance of counsel in the guilt phase of

claimwas originally raised in collateral attack as a Ri chardson
vi ol ati on.
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his capital trial. Also within this claim Mvant
stated that defense counsel failed to prepare for a
heari ng.

As to the first part of this Caim the contention
appears to be that defense counsel failed in his
attenpt to suppress evidence along wth nunmerous other
failures in regard to the failure of defense counsel to
properly conduct a pretrial investigation relating to
Movant’s rights to object to unlawful searches and
sei zures. Movant concludes that he was not properly
“evicted” from the residence, which was owned and
occupied by his nother-in-law, Ms. Mry Paspal akis.
The honme was also occupied by other famly nenbers.
There is nothing to suggest that he factually enjoyed
any interest in the Paspal akis residence that would
create a requirement that Myvant be formally “evicted.”

Consequently, if there was such a contention, it cannot
be fairly said that counsel [sic] alleged failures were
prejudiced toward Movant. The evidence that was
presented at trial was found in the hone, where Myvant
resided, but was owed [sic] and occupied by the person
gi ving voluntary consent. The Court finds that Movant
has not denonstrated how a voluntary consent to search
given by a property owner and co-occupant is unlawf ul
Additionally, Mvant fails to denonstrate how his
counsel did not prepare for the hearing, and how that
failure prejudiced Myvant. Therefore, the Court finds
that Movant has failed to neet the threshold set out by
the United States Suprenme Court in Strickl and.

(R971-972).
In the nost recent order, the collateral proceeding tria
court stated:

Particul arly, this court chooses to address the

def endant’ s claim that hi s trial counsel was
ineffective in failing to suppress certain evidence,
including but not limted to, a videotape and weapons

di scovered in bags found inside the residence as well
as the BBQ pit outside the defendant’s hone. These
matters were addressed in the Court’s prior order in
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this cause and by the court at trial and the defendant

has presented no credible evidence upon which to

determ ne whether there was any |egal basis upon which

that evidence would have likely been suppressed had

counsel acted differently.

(R1052-53). Fotopoul os has denonstrated no basis for suppression
of the evidence at issue, and, in any event, is procedurally
barred fromraising this claimbecause it could have been but was
not raised on direct appeal from his convictions and sentences.
That is a procedural bar under settled Florida law. The tria
court should be affirnmed in all respects.

Fot opoul os next conplains that trial counsel was ineffective
wWth respect to the State’'s use of perenptory challenges to
exclude two black venire nenbers. This claim (Claim IV in the
pre-remand notion) is not available to Fotopoul os because it was
raised and rejected on the nerits on direct appeal — this Court
so held in its August 25, 1999, order. See pages 3-4, above
This Court stated:

First, we find no nerit to Fotopoul os' contention that

the State was allowed to use perenptory challenges to

exclude black prospective jurors contrary to this

Court's decision in State v. Neil, 457 So. 2d 481 (Fl a.

1984), clarified, State v. Castillo, 486 So. 2d 565

(Fla. 1985), and clarified, State v. Slappy, 522 So. 2d

18 (Fla.), cert. denied 487 U S. 1219, 108 S. C. 2873,

101 L.Ed.2d 909 (1988), and |imted by Jefferson v.

State, 595 So. 2d 38 (Fla. 1992). In this case, the

State used two perenptory challenges to exclude black

prospective jurors fromthe jury. The first black juror
excluded was Ms. Bostic; the second was Ms. CGordon
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At the tinme the State challenged Ms. Bostic, defense
counsel noted that the prospective juror was black and
objected. The trial court noted that the defendant is
white and there were four black jurors. Wen asked by
the court, the defense declined to elaborate as to how
it was prejudiced by the State's challenge. The
prosecutor pointed out that two black jurors had
al ready been accepted by the State. He then expl ained
that he challenged Ms. Bostic because her son had been
involved wth the juvenile section of +the State
Attorney's office since 1987 and he felt Ms. Bostic's
extensive exposure to the office would nmake it
difficult for her to maintain inpartiality. Defense
counsel's only response to this reason was that M.
Grisham and several others had children who had been
involved with the law. The trial court found that the
defense had failed to neet its initial burden of
denonstrating that there was a strong likelihood that
the State was exercising perenptory challenges in a
racially discrimnatory manner. The court also found
that the State had given a racially neutral explanation
for the chall enge.

Al t hough broad |eeway should be granted a defendant
attenpting to nmake a prima facie showng that a
i kel i hood of discrimnation exists, State v. Slappy,
522 So. 2d 18 (Fla.), cert. denied, 487 U S 1219, 108
S.C. 2873, 101 L.Ed.2d 909 (1988), a trial court is
vested with broad discretion in determning whether
perenptory challenges are racially notivated. Reed v.
State, 560 So. 2d 203 (Fla.) cert. denied, --- US.
----, 111 s.&. 230, 112 L.Ed.2d 184 (1990). W find no
abuse of discretion in connection with the trial
court's findings.

The fact that a juror has a relative who has been
charged with a crime is a race-neutral reason for
excusing that juror. Bowden v. State, 588 So. 2d 225,
229 (Fla. 1991), cert. denied, --- US ----, 112 S. C.
1596, 118 L.Ed.2d 311 (1992). Fotopoulos' «claim that
this reason is not supported by the record was not
rai sed bel ow and therefore has been waived. 588 So. 2d
at 229. As noted above, defense counsel's only response
to the asserted reason was that M. Gisham and several
other jurors had children who had been involved wth
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the law. The record denonstrates that M. Gishams
situation was distinguishable fromthat of Ms. Bostic.
It was M. Gishams stepson, who had never lived with
him who had been involved with the law. In fact, after
further questioning it was revealed that M. Gisham
had been one of his stepson's victins and his dealings
wth the State Attorney's office was as a victim
Li kew se, there is no indication that other jurors with
children or relatives who had been involved with the
| aw had extensive dealings wth the State Attorney's
of fice.

The State later used a preenptory challenge to excuse
Ms. Gordon. Again, the only basis for the defense's
objection to the challenge of Ms. Gordon was the fact
that she was black. However, "out of an abundance of
caution"” the court asked the State to give reasons for
the challenge. The prosecutor stated that Ms. Gordon
was opposed to the death penalty, her grandson was
facing a trial on drug trafficking, and Ms. Gordon's
car had been seized as a result of her grandson's
crimnal activity. Defense counsel failed to challenge
t hese reasons, responding "Nothing further." The court
again overruled the Neil objection, finding that 1)
there had been no initial showing of a strong
l'i kel i hood of discrimnation and 2) even if there had
been an adequate showing, the State had presented
race-neutral reasons. Again, we find no abuse of
di scretion in connection with these rulings. Moreover,
Fot opoul os' challenges to the stated reasons have not
been preserved because they were not raised below
Bowden, 588 So. 2d at 229; Floyd v. State, 569 So. 2d
1225, 1230 (Fla. 1990), cert. denied, --- US ----,
111 S .. 2912, 115 L.Ed.2d 1075 (1991).

Fotopoulos v. State, 608 So. 2d 784, 787-89 (Fla. 1992). The
trial court properly denied relief on this claim (RL053), and
t hat order shoul d not be disturbed.

Fot opoul os’ final claimof ineffective assistance of counsel

is a “cunmulative error” claim which asserts that “all these
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deficiencies on the part of trial counsel” conmbined to deny him
a fair trial. The “errors” that are aggregated to formthis claim
are either neritless, procedurally barred, or both. Because that
is so, this sub-claim has no |egal basis, and represents, at
nmost, an attenpt to evade the application of the various
procedural bars by pleading a claim that is wunavailable to
Fotopoulos as a nerits claimin the guise of one of ineffective
assistance of counsel. (R1053). Such is inproper under |ong-
settled Florida law. There is no basis for relief.

To the extent that further discussion s necessary,

Fot opoul os’s present counsel relies on Heath v. Jones for the

proposition that Fotopoulos is entitled to relief because of the
“cunul ative effect” of his counsel’s errors. That reliance is
m spl aced. In fact, Heath states:

Heath has not attenpted to show prejudice due to the
i neffectiveness of counsel at pretrial. As the state
points out, Heath has not shown that any of the
pretrial notions would have succeeded if they were
better prepared. Heath has also failed to show any
other pretrial notions which would have succeeded if
they were submtted. Moreover, after reviewing all the
articles and video tapes that Heath clains his trial
counsel should have submtted, we are wunable to
conclude that the failure of the trial court to grant
a change of venue constitutes a constitutional error.
Therefore, the failure to submt any support with the
noti on does not raise a "reasonable possibility" that,
but for the ineffectiveness, the result of the notion
woul d have been different. Strickland v. Washington,
466 U.S. at 694, 104 S.Ct. at 2068.
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Even assumng that Heath was able to show that his
attorneys' performance was deficient during the qguilt
phase, he is unable to show prejudice resulting from
their actions. This case is simlar to Mgill v.
Dugger, 824 F.2d 879 (11th Gr. 1987). In Mgill, trial
counsel's perfornmance was nuch nore deficient because
the attorney in effect conceded his client's guilt
during his opening and closing argunents. This Court,
however, did not find prejudice due to this action. The
Magi Il court held that because of substantial evidence
of guilt, including the defendant's confession, it was
"highly unlikely that [counsel's] deficient performnce
affected the jury's verdict during the guilt phase.”
| d. at 888.

Heath v. Jones, 941 F.2d 1126, 1140-41 (11th Cr. 1991).° There
is no basis for relief, and the |l ower court should be affirnmed in
all respects.
[11. THE “NEWY DI SCOVERED EVI DENCE” CLAI M

On pages 61-69 of his brief, Fotopoulos argues that Deidre
Hunt's 1998 life sentence for her involvenent in these nurders
“I's newy discovered evidence justifying a new trial or a new
sentencing hearing.” Initial Brief, at 61. The collatera
proceeding trial court denied relief on this claim-- that ruling
is correct, and should be affirmed in all respects.

In denying relief on this claim the trial court stated:

This Court also rejects the defendant’s assertion that

Deidre Hunt’s 1998 re-sentencing to life inprisonnent

constitutes “newly discovered evidence” justifying a

re-sentencing pr oceedi ng for t he def endant . As
previously noted the evidence originally presented in

5

Heat h was executed on March 20, 1992. Death Row U. S. A
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this cause, and uncontroverted by any new evidence

adduced by t he def endant, denonstrates t hat
Konst anti nos Fotopoulos was the prinme novant and
dom nant actor in the killings at issue. He carried the

notive that caused the death of Mark Kevin Ransey and
Bryan Chase and the near death of his wfe Lisa. Under
the circunstances in this case the defendant presents
no basis for this <court to determne under a
“proportionality” analysis that a resentencing is
warranted. The defendant was the nost cul pable and the
nost deserving of the death penalty. See, Jennings v.
State, 718 So. 2d 144 (Fla. 1998). The overwhel m ng
evi dence of guilt adduced agai nst the defendant for the
crinmes at issue and the great weight of the numerous
aggravating circunstances which exist against a m ninmm
of mtigation does not warrant re-visiting Fotopoul os

deat h penalties.

Here, unlike the case of Ms. Hunt, the defendant did
not cone forward with evidence which assisted the state
in the prosecution; rather, he held fast in his denia
of any involvenent against the overwhel mi ng weight of
the evidence. There was no evidence of M. Hunt's
dom nation of the defendant while there was arguable
evidence to the contrary. Furthernore, the defendant
presents few if any mtigating circunstances conpared
to those asserted by his co-defendant in her separate
sent enci ng proceedi ng. Recogni zing that each sentencing
proceeding is an individualized determnation this
court finds no basis for determning that the death
penal ties i nposed on M. Fot opoul os wer e
di sproportional or otherw se provided any basis for
relief.

(R1055-56) [enphasis added].

di sproportionate when an equally-cul pabl e co-defendant

Florida law is clear that a death sentence my

sentence less than death. However, when the degree

| ess-cul pabl e co- def endant

culpability differs, there is no proportionality issue when the

received the nore | enient sentence.
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this Court has stated:

Nor do we find the death penalty in this case to
constitute a disproportionate sentence even though two
of the State's key wtnesses were apparently not
prosecuted despite their involvenent in this crime and
even though Jason was acquitted. Wien a codefendant (or
coconspirator) is equally as cul pable or nore cul pable
than the defendant, di sparate treatnent of t he
codefendant may render the defendant's punishnent
di sproportionate. Downs v. State, 572 So. 2d 895 (Fl a.
1990), cert. denied, 502 U S 829, 112 S. C. 101, 116
L.Ed.2d 72 (1991); Slater v. State, 316 So. 2d 539
(Fl a. 1975) . Thus, an equally or nore culpable
codefendant's sentence is relevant to a proportionality
anal ysis. Cardona v. State, 641 So. 2d 361 (Fla. 1994),
cert. denied, 513 US. 1160, 115 S C. 1122, 130
L.Ed.2d 1085 (1995). Di sparate treatnent of a
codef endant, however, is justified when the defendant
is the nore cul pable participant in the crinme. Hayes v.
State, 581 So. 2d 121 (Fla.), cert. denied, 502 US.
972, 112 S.Ct. 450, 116 L.Ed.2d 468 (1991).

In this case, the trial judge specifically exam ned the
appel lant's cul pability, stating:

The evidence established beyond a reasonable
doubt that, although [the appellant] was not
the triggerman, she was present for the
mur der actively participating in carrying out
the murder which she planned in a cold and
cal cul ated manner. Her participation was not
relatively mnor. Rather she instigated and
was the mastermnd of and was the dom nant
force behind the planning and execution of
this murder and behind the involvenent and
actions of the co-participants before and
after the nurder. Her primary notive for the
murder was financial gain, which notive was
in her full control

Under no reasonable view of the evidence
can it be said that the degree of culpability
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of Steven Heidle or Kristen Palmeri was
equal to that of [the appellant]. [The
appellant] was in charge and they were the
subordinates with significantly |esser roles.

As indicated by the trial judge, we find that the
evi dence establishes beyond question that the appell ant
was the domnating force behind this nurder and that
she was far nore culpable than the State's two key
W tnesses. Additionally, the evidence supports the
judge's conclusion that the aggravating factors
outweigh the mtigating factors. Consequently, we find
that the appellant's sentence is not disproportionate.
See, e.g., Garcia v. State, 492 So. 2d 360 (Fla.)
(prosecutorial discretion in plea bargaining with |ess
cul pabl e acconplices is not inpermssible and does not

violate the principles of ©proportionality), cert.
denied, 479 U S 1022, 107 S.C. 680, 93 L.Ed.2d 730
(1986). In making this determnation, we note that

Jason's acquittal is irrelevant to this proportionality
review because, as a matter of |law, he was exonerated
of any cul pability.
Larzelere v. State, 676 So. 2d 394, 406-7 (Fla. 1996). As was
the case in Larzelere, Fotopoulos was the dom nating force behind

the nurders. In sentencing Fotopoulos to death for the nurder of
Mar k Kevi n Ransey, the Court stated:
The defense argued this factor [acconplice/ m nor
participant] was established. This Court finds it was
not. Specifically this Court finds that in both nurders
Fot opoul os was the “captain” and co-defendant Hunt was
the “lieutenant.” The Defendant’s participation was

anything but mnor. He planned the killing, videotaped
it, and adm nistered the coup de grace.

(TR 3937-38). Further, in sentencing Fotopoulos to death for the
mur der of Bryan Chase, the Court stated:

The defense argued this factor [acconplice/ m nor

34



participant] was established. This Court finds it was

not. specifically this Court finds that in both nurders

Fot opoul os was the “captain” and co-defendant Hunt was

the “lieutenant.” The Defendant’s participation was

anything but mnor. It was the Defendant who made *“neat

| oaf” of Chase and added the coup-de-grace after the

initial shots.
(TR3942). In view of those explicit findings as to the relative
culpability of Fotopoulos and co-defendant Hunt, the assertion
that his death sentences are “disproportionate” has no factual
basi s.

It is true, as Fotopoulos asserts, that the jury did not
(and could not) know that Hunt had received a life sentence for
her participation in the crinmes a issue. However, it is also true
that the sentencing court evaluated the relative culpability of
not only Fotopoulos, but also Hunt, and, after so doing,
determ ned that Fotopoulos was the driving force behind both
murders. In the face of that finding, there is no basis for
relief because there is no probability of a different result even

if Hunt’s eventual sentence had been inposed at the tine she

testified in Fotopoul os’ capital trial.

35



CONCLUSI ON
Based wupon the foregoing argunents and authorities, the
3.850 trial court’s denial of relief should be affirned.
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