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STATEMENT OF THE CASE

This is an action filed by Plaintiffs Donna G acey and
Joseph Gracey, against Defendant Donald W Eaker, a
psychol ogi st, for breach of his duty of confidentiality owed
to them Plaintiffs sought treatnment from Defendant in an
effort to save their marriage. During private, individual
sessions with the Defendant, each Plaintiff was asked and did
di scl osed confidential information to himthat they had never
di scl osed, nor ever intended to disclose, to each other.
Wthout their perm ssion and without any justification,

Def endant di sclosed this confidential information to the other
spouse. As a result, each Plaintiff has sustained severe
ment al angui sh and suffering that required further extensive
psychol ogi cal counseling and nmay have totally thwarted their
efforts to save their marri age.

After several efforts to state a cause of action,
Plaintiffs elected not to anend their Conplaint further and
the Conpl aint was dism ssed with prejudi ce because of the
“inpact doctrine” (RA 54-55). References to the record will be
to the Fourth Arended Conplaint (R A 47-50).

Appeal was taken to the Fifth District Court of Appeals
which affirnmed but certified the follow ng question to this
Court as being one of great public inportance:

“Whet her an exception to Florida s inpact

rul e should be recogni zed in a case where

infliction of enotional injuries resulted
fromthe breach of a statutory duty of



confidentiality.”



STATEMENT OF THE FACTS

In 1993, Donna and Joseph G acey, Appellants/Plaintiffs
herei n, sought the services of Appellee/Def endant Donald W
Eaker, Ph.D. (“Eaker”) because of marital difficulties. Eaker
is a licensed psychot herapi st pursuant to Florida Statutes,
8491, and represents to the public that he is a
Psychot her api st, Sexol ogi st, and Mental Health Counsel or.

From 1993 t hrough 1995, Eaker first held joint sessions
wi th Donna and Joseph Gracey and then had them conti nue
treatnment with himin individual sessions. During the
i ndi vi dual sessions, Eaker would inquire about very sensitive
and personal information that neither Donna nor Joseph had
ever disclosed to each other during their relationship. Both
woul d freely disclose these very personal matters because they
were led to believe, by Eaker, that the information was
necessary as part of his treatnment. Both relied on their
i ndividual belief that matters they were confidentially
di scl osing to Eaker woul d never be disclosed to the other
spouse without their prior consent.

Florida Statutes, 8490.017 specifically provides that
any conmuni cati on between any person |icensed pursuant to
Florida Statutes, 8490 shall be confidential. 1In spite of
this provision, and w thout obtaining consent or approval from
either patient, at any tinme during his treatnent of the
G aceys, Eaker began disclosing these confidential nmatters,
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telling each Plaintiff that the informati on he was di scl osing
denonstrated that neither was the right spouse for the other
and that the only way to find happi ness was for themto

di vorce each ot her

In late 1995, Donna and Joseph confronted each ot her
with what they had | earned about the other fromEaker. Only
then did they determne that rather than trying to save their
marri age, Eaker was, in fact, using the confidenti al
information to try and convince each of themindividually to
divorce the other. Upon learning this, the G aceys
i medi at el y di scharged Eaker and sought further psychot herapy
treatnent to try and undo the nental danage done by Eaker, and
to try to save their narri age.

In their Conplaint, the Graceys alleged that as a result
of the breach of the fiduciary duty of confidentiality by
Eaker, they have been forced to incur substantial expense for
psychot herapy to attenpt to undo the nental damage caused by
Eaker’s disclosures. Further, they have suffered great and
severe nental anguish as a result of |learning of the actions
of the other, that they woul d never have disclosed to each
other. Additionally, their trust for the other, and their
trust in interpersonal relationships in general, has been
irreparably damaged. Finally, that all danages above |isted
are permanent and continuing in nature.

After the Gaceys’ Fourth Amended Conpl ai nt was

dismssed for failure to state a cause of action, the G aceys



elected not to amend further. As a result, the Trial Court
entered a Dsmssal with Prejudice finding that the Conplaint
failed to satisfy the "Inpact Rule” established by the Florida
Suprenme Court. The Fifth District affirmed and certified the

issue to this Court.



SUMVARY OF ARGUMENT

In recent years, several states have abandoned the “inpact
doctrine” in mental anguish cases, and several other states now
allow clains for nental anguish, absent “inpact”, where there
has been a breach of the duty of confidentiality between the
health care provider and the patient.

Fl ori da has been reluctant to abolish the inpact doctrine
inits entirety in clains for nental anguish, instead deciding
on a case by case basis whether the inpact doctrine applied to
bar the claim Appellant submts that while the reasons to
retain the inpact doctrine may no | onger exist, there is no good
reason to abandon it altogether. Instead this Court should
redefine the guidelines. Petitioner submts that this case
provides this Court with the opportunity to establish a bright
i ne division anong those cases where the inpact doctrine wll
apply and where it will not apply. Specifically, the inpact
doctrine should not apply to bar nental anguish clains in those
cases where there was a preexisting duty owed to the victimand
t he nmental angui sh danages are reasonably foreseeable to fl ow
froma breach of that duty. On the other hand, where there was
no preexisting duty, even though it is reasonably foreseeable
that mental angui sh damages could result froma particul ar
action, the inpact doctrine would be applied because there was

no preexisting duty to that person.



The saf eguards sought by the inpact doctrine would stil
apply because, |like all other danmage cases, the Plaintiff wll
be required to present reasonable nedical testinony, at trial,
in order to prove the nental anguish claim Further, the
question of legal duty owed is initially a question of |aw for
the Courts; and, like other injury cases, foreseeability of harm
froma breach of that duty will initially be a question of |aw.

Applying this redefined standard to this case, Dr. Eaker
had a statutory duty of confidentiality to the Gracey’s; he
breached that duty; the Gacey' s suffered sever nental angui sh
as a direct result of his breach of duty; and, this nental
angui sh was clearly foreseeable by Dr. Eaker. Accordingly this

cause shoul d be reversed and remanded for trial on the nmerits.
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ARGUMENT
SHOULD FLORI DA RECOGNI ZE A CLAI M FOR
MENTAL ANGU SH WHERE THERE HAS BEEN A
BREACH OF A STATUTCRY DUTY COF
CONFI DENTI ALI' TY BY A HEALTH CARE PROVI DER
In the Index, Petitioner has |isted case law fromthe
states that have abolished the inpact doctrine and case |aw from
those states that allow a claimfor nmental angui sh where there
has been a breach of duty of confidentiality by a health care
provider. Those cases provide insight as to the reasons for
abol i shing the inpact doctrine and reasons for adopting a cause
of action to allow nental angui sh damages in a breach of
confidentiality situation. However, this Court need only | ook
to Kush v. Lloyd, 616 So.2d 415(Fl a. 1992) for guidance in
establishing a bright line standard to use in enotional injury
cases. In Kush this Court recognized a cause of action for the
nment al angui sh of the parents in a wongful life situation and
specifically held that public policy required that the inpact
doctrine not be applied in that context.
Even though not specifically articulated, what this Court
did in Kush was find that a preexisting duty was owed by the
physician to the parents; that the nental angui sh danages
resulting fromthat breach, were clearly foreseeable; and, that
the enotional injury was provable.
This Court also noted that generally the inpact doctrine is
not applicable in purely enotional torts such as Defamation or

| nvasi on of Privacy, and cited case |law. However, again, even
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t hough not articul ated as such, what this Court was actually
saying was in Defamation and I nvasion of Privacy cases, there is
a duty owed, and enotional danmages are reasonably foreseeabl e,
and provable. Thus the victimcan recover where there has been
a breach of the duty owed.

In the instant case, Dr. Eaker had a statutory duty of
confidentiality he owed to the Gracey’s; he breached that duty
when he reveal ed the sensitive information to each spouse,
without justification or consent; and, the enotional havoc this
i nformati on wecked on the G-acey’s, was clearly foreseeabl e and
provabl e.

Petitioner submts that clarifying Kush as suggested, w |l
redefine the guidelines for enptional injury cases w thout
abandoni ng the inpact doctrine and will result in this Court
sendi ng the case back for trial.

Specifically Petitioner submts Kush holds that where there
is a duty owed, and the enotional danages are reasonably
foreseeable to flow fromthe breach of the duty, the inpact
doctrine has no application. On the other hand, where there is
no preexisting duty owed to the person cl ai mng enotional
injury, even thought the enotional danmages are reasonably
foreseeabl e, there can be no claimfor nental anguish, absent
i npact and physical injury. This places the burden where it
shoul d be placed: WAS THERE A DUTY OAED TO THE PERSON CLAI M NG
EMOTI ONAL | NJURI ES AND ARE THE CONSEQUENCES FORESEEABLE?
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As always, the initial questions of duty and foreseeability
are questions of law for the Court, thus the protection from
frivolous clains remains in place. Likew se, as in physical
injury cases, conpetent proof of the enotional injury will also
be an initial question of law. Thus, clarifying Kush as
Petitioner suggests, leaves in place all safeguards sought by
t he adoption of the inpact doctrine w thout abandoni ng that
doctri ne.

In conclusion Petitioner requests that this Court reverse

and remand this case for trial on the nerits.
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STATES THAT HAVE ABANDONED

THE | MPACT RULE

Tayl or v. Baptist Medical Cr., 400 So.2d 369, 372-73
(Al'a,1981); Mlien v. Kaiser Found. Hosp, 27 Cal.3d 916, 167
Cal . Rptr. 831, 835-39, 616 P.2d 813, 817-21 (1980); Montinieri
v. Sout hern New Engl and Tel., 175 Conn. 337, 398 A 2d 1180, 1184
(1978); Rodrigues v. State, 52 Haw. 156, 283, 472 P.2d 509,
518021 (1970); Corgan, 574 N E 2d at 608; Lejeune v. Rayne
Branch Hosp., 556 So.2d 559, 570 (La. 1990); Ganmon v.

Cst eopat hi ¢ Hosp., 534 A 2d 1282, 1285 (Me.1987); Bass v Nooney
Co., 646 S.W2d 765, 771-73 (M.1983) (en hanc); Versland v
Caron Transp., 206 Mont. 313, 671 P2d 583, 587 (1983); Janes V.
Liev, 221 Neb. 47, 375 N.W2d 109, 114 (1985); Johnson v. Ruark
Ovstetrics, 327 N.C. 283, 395 S.E. 2d 85, 97 (1990); Schultz v.
Barberton dass Co., 4 Chio St.3d 132, 447 N E. 2d 109, 112-113
(1983).

STATES THAT ALLOW RECOVERY FOR MENTAL ANGU SH FOR

BREACH O THE DUTY OF CONFI DENTIALITY

Chi zmar v. Mackie, 896 P.2d 196 (Suprene Court of Al aska
1995) (Psychiatrist liable for informng husband his w fe had
Al DS)

Boyles v. Kierr, 855 S.W2d 593, 597 (Tex.1993) (holding
that therapist-patient relationship gives rise to duty to
refrain fromactivity which carries unreasonabl e and foreseeabl e

ri sk of causing enotional or nmental harm Corgan, 574 N E. 2d at
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606- 07 (sane) OGswald v. LeGand, 453 N W2d 634, 639 (lowa 1990)
(hol ding that an exception to physical injury requirenment exists
where the nature of the relationship between the parties is such
that there arises a duty to exercise ordinary care to avoid
causi ng enotional harnm; see also Ruark (ostetrics, 395 S. E 2d
at 93-94 (noting that contractual relationship between the
parties may serve to nake “the plaintiffs’ enotional distress
all the nore the proxinmate and foreseeable result of the

def endant’ s negligence”).
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