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| nt roducti on

Both the trial court and the en banc appel | ate court determ ned
that a loss of filial consortiumaward to a parent was recoverabl e
only to the end of the child' s minority.! This is the mgjority rule
and it nakes good sense. \What it neans is that you don’'t get child
damages for someone who is no |onger a child. Since allowing a
parent to recover virtually limtless filial consortiumdanages for
an adult child is sinply bad |law and bad policy, we respectfully
request this Court to agree wth the en banc decision bel ow and
affirm

Wth respect to the other points that petitioner tries to tack
onto the certified question, this Court should either decline review
or sinply affirmthe correct en banc ruling bel ow

Proceedings In The Trial Court

When Luis John Cruz (“Cruz”), a student, was pushed to the
ground by anot her student at a hi gh school, Cruz and his nother, the
Petitioners, sued the Broward County School Board (" School Board”),
the Respondent. It was undi sputed that Cruz was born three nonths

premature with significant brain damage (T. 776, 783, 1068, 1547-48)

! The transcript of the trial, which is part of the record
bel ow i s designated as T. The Suppl enental Record filed in the
Fourth District Court of Appeal is designated as SR Al | ot her
portions of the record are designated as R Petitioners’ Initial
Brief on the Merits is designated as petitioners’ brief. The
Brief of the Amcus Curiae of Florida Trial Lawers is designated
as am cus brief.



and one of the School Board's liability defenses was that the
i ncident at school did not cause Cruz's condition and that all or
nost of Cruz’s problens existed at birth or were due to problens
unrelated to the incident (R 7-9; T.35; 453-54, 4327).

1. The Loss of Filial Consortium Danages

Near the end of the trial, the School Board had nultiple
objections to the issue of loss of filial consortiumgoing to the
jury (T. 4513-14, 4668). The School Board argued that there was
insufficient evidence to show what was required - - nanely, that
Cruz had a permanent total disability and that the School Board
caused it (T. 4513-13, 4668). Also, the School Board pointed out
that the filial consortiumaward had to be limted to the age of
mnority and that Cruz was already 19 years old (T. 4517-20, 4535-
36). The judge ruled that the filial consortiumissue would go to
the jury and that the parties could argue it post judgnment (T. 4513-
14). The judge instructed the jury to determ ne the amount of
damages sustained by Ms. Cruz for the loss of her child s confort,
society and attentions(T. 4701).

The jury found the School Board to be negligent and awarded
Cruz $2,697,725.00 and Cruz’s nother $3,500,000.00 (R 708-11; T.
4721). While the judge denied all of the School Board s other post
trial nmotions, it remtted the nother’s award to $1, 000, 000.00 (R
706-7).

2. The Independent Neurol ogi cal Exam



Before trial, the School Board scheduled Cruz for an
i ndependent neurol ogical exam to be conducted by Dr. Brown, a
pedi atri c neurol ogi st (R 156-59; T. 3773-74). Cruz at first agreed
to this, but |ater cancel ed the appointnment (R 159-60). Wen the
School Board filed a noti on seeking an order conpelling attendance,
Cruz opposed it and st ated:

Plaintiff has not put his neurol ogical condition at issue

insofar as Plaintiff has not retained a neurol ogist.

Thus, as Plaintiff is currently intending to present no

testinmony from a neurologist, there is no need for

Def endants to subject Plaintiff, Luis John Cruz to such

an exam nation (R 159-60).

At a hearing, Cruz’s counsel represented to the judge that
Cruz’s “neurol ogical [condition] was not an issue,” that they “were
not claimng [that Cruz had] a neurological deficit,” but that his
injuries were purely “psychiatric” (R 159-60; SR 1-6; 274-93).
Further, Cruz’s counsel argued that a neurologist would be
“overbroad,” and that the experts were “evenly matched” because the
School Board had a psychiatrist that had exam ned Cruz (SR 1-10).
In reliance on these representations, the trial court barred the
exam nation(R 293).

Later, the School Board | earned not just that Cruz’s counsel’s
representations were false, but that neurological injury was the
very heart of the Cruz case: Specifically, the School Board had
received the report of Dr. Afield, Cruz’s neuropsychol ogist, that

showed that Dr. Afield had done neurological testing on Cruz in

January (SR 14-17). The report was dated January 2, 1997, but the



School Board had not received it until a nediation attenpt on My
28, 1997 (SR 14). Consequently, the School Board sought sanctions
and ot her renedies. At the hearing onits notion, the School Board
present ed t he deposi tion of Dr. Appel , Cruz’s ot her
neur opsychol ogi st, who i ndi cated that she woul d be testifying about
a neurological injury (SR 18-29). The School Board al so presented
the court with Cruz’s March 1997 answers to interrogatories in which
Cruz’s counsel represented that a summary of the grounds for each
opi nion of each expert was “unknown at present.”(SR 19-29). At
that point, the School Board asked the court to at |east continue
the trial and give them an opportunity to have an independent
neur ol ogi cal exam nation (SR 62-63).

Cruz’ s counsel, however, fought against the exam and agai nst
the continuance. She argued, anong ot her things, that the defense
request for the exam was just a trick to get a continuance (SR
32).2 The trial court refused to delay the trial to enable the
School Board to have its own nedi cal exam nation (SR 70-80). The
School Board renewed its request for this examat every conceivabl e
juncture(R 1029-32, T. 3773-74, 3777-78).

At trial, Cruz asserted that he had neurol ogical injuries and
organic brain damage as a result of the accident (T. 3774). At

trial, Dr. Appel, Cruz’s neuropsychol ogist, offered neurologica

2 The argunment of Cruz’'s counsel is summarized in the
deci sion below. Broward County School Board v. Cruz, 761 So.2d
388, 392 (Fla. 4'" DCA 2000) (en banc).
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opinions (T. 983-1204). Dr. Afield, the other Cruz expert that had
conducted neurol ogical testing of Cruz, opined on these tests (T.
1545-52, 1596-97, 1648-62). Wiile the School Board was detrinented
in the cross-exam nation and rebuttal of such testinony, what nade
matters worse was that when the defense offered the testinony of Dr.
Brown, Cruz’s counsel was allowed to go ahead and question Dr. Brown
about his failure to conduct his own exam (T. 4252-53, 4279-82).
I n an unsuccessful notion for a newtrial, the School Board asserted
that the preclusion of the examhad inpaired its ability to cross
exam ne Cruz’ s experts and present its defense that the School Board
did not cause Cruz’'s problens (R 1029-32).
Proceedings In The En Banc District Court
The School Board appealed the final judgnent in the Fourth

District Court of Appeal. Broward County School Board v. Cruz, 761

So. 2d 388 (Fla. 4" DCA 2000). On appeal, the School Board had four
points, three of which it argued required a new trial® and one
which it argued required an order on remand striking the filia

consortiumaward in its entirety.*

8 Point | was a conpound point, in which the School Board
argued that the trial court erred in allowing Cruz to accuse the
def ense of discovery abuses, conceal nent and ot her nefarious
acts. Point Il, related to Point I, was based on Cruz’s inproper
and i nflammatory opening, closing and rebuttal argunent. Point
11, also a conmpound point, involved three independently
reversible errors that gutted the School Board’ s defense that the
incident did not cause Cruz’s condition.

4 Point IV dealt with the inpropriety of the loss of filial
consortiumaward. As the School Board pointed out, such a

5



The en banc Fourth District® agreed with the School Board that
it should have been allowed to conduct an i ndependent neurol ogi cal
exam nation of Cruz. In short, the appellate court stated that the
trial court’s refusal to afford the defense an opportunity to have
its own expert conduct this exam nation was harnful and deened the
School Board entitled to a whole newtrial. [d. at 393-94. 1In so
doing, the Fourth D strict stated:

Because the cause of Cruz's nental condition and
specifically, the change, if any, in his neurologica

state, was the central issue in this trial, the Schoo

Board should have been allowed the opportunity to have
its own expert conduct an independent exam nation. W
have not overlooked the fact that, because Cruz had
al ready undergone a neurol ogi cal exam nation, a second
one could not safely be performed on him prior to the
date set for trial and without a continuance for a
significant period of tinme. W nevertheless hold that,
under the circunstances, it was an abuse of discretion
not to grant the continuance. Further, we reject the
argunent that the error was harmess solely because
nei t her party’s neuropsychol ogi st was abl e to conduct his

recovery is inproper if there is no pernmanent total disability.
The problemwas that Cruz could not and did not satisfy that

hei ght ened standard and that that failure nmade the award itself

i nproper. Since the en banc Fourth District remanded this case
for a newtrial on liability and damages, it deened it
unnecessary to address that issue, which could be reconsidered by
the jury on re-trial if appropriate. Broward County School Board
v. Cruz, 761 So.2d 388 (Fla. 4'" DCA 2000).

> A three-judge panel heard oral argunent in this matter,
but the Fourth District went en banc to decide the case because
it wished to reexamne its own decision in Executive Car & Truck
Leasing, Inc. v. DeSerio, 468 So.2d 1027 (Fla. 4'" DCA), rev.
deni ed sub. nom, Commercial Union Ins. Co. v. DeSerio, 480 So.2d
1293 (Fla. 1985)and deci de whet her a neuropsychol ogi st is
qualified to render an opinion about the cause of organic brain
damage. Broward County School Board v. Cruz, 761 So.2d 388 (Fl a.
4th DCA 2000).




own exam nation and both were called upon to testify by
reviewi ng the data conpiled by a third doctor

1d. at 393-94.

In the Fourth District, Cruz had | odged a cross appeal based
onthe trial judge' s decision that a filial consortiumaward should
be capped at the end of the child s mnority years. 1d. at 395-396.
The School Board argued that Cruz’s cross appeal should be rejected
for two main reasons: first, Cruz's contention that the sem na

filial consortium case, United States v. Denpsey, 635 So.2d 961

(Fla. 1994), supported a limtless award was sinply wong. [d. As
the School Board pointed out, a responsible reading of Denpsey
showed that Florida had already inplicitly limted such danages to
a permanently and totally injured childs mnority years. 1d.
Second, the School Board asserted that allow ng a parent to recover
filial consortiumdamages for an adult child is sinply bad | aw and
bad policy. Id.

The en banc Fourth District agreed with the School Board on the
cross appeal as well, declining to “interpret Denpsey as having
either expressly or inpliedly broadened the recovery to a tinme
beyond the child's mpjority.” Id. at 396. Consequently, the
district court concluded that if the jury found on remand that Cruz
suffered a severe, permanent injury that the filial consortiumaward
to Cruz’s nother should be calculated only from the date of the
incident to the date that Cruz attained majority. 1d. The Court

also certified the followng question as one of great public



i nportance: “Whether the award for loss of filial consortiumto a
parent extends beyond the child s age of nmajority when it has been
determined that the child has sustained a permanent total
di sability?” Id. The petitioners sought a clarification and
rehearing in the Fourth District, which was deni ed.

STATEMENT OF THE FACTS

Thi s whol e case began with a bunp on the head at school (“the
| nci dent”) .

Before the I ncident

It was undisputed that Cruz was born three nonths premature
with significant organic brain damage (T. 776, 783, 1068, 1547-48).
According to various doctors, Cruz had, anong other things, a right
hem sphere deficit, cerebral palsy, devel opnental dyslexia, nental
retardation, echolalia, visual field defects, and schi zophrenic or
schi zo-affective disorder (T. 765, 866-76, 1116, 1156-60, 1437-58,
1651-52, 3744-45).

Before the 1993 incident, Cruz, as a nentally handi capped
student, was in the exceptional student education cluster (“ESE’)
programat school (T. 479, 574-75). Although he was 15 at the tine,
his abilities had reached a pl ateau and he was functi oni ng at about
a second or third grade I evel (T. 554-55). While teachers found Cruz
to be generally obedient(T. 483-84, 581-82), several teachers had

noti ced a nunber of serious escal ati ng behavioral problens (T. 577-



80, 2091- 96, 2099-2100, 3123-24, 3130, 3255).° According to Cruz’s
not her, however, her son was not retarded and had no real behavi or
probl ens before the incident (T. 2181, 2462-64).

Cruz’ s nother adm tted, however, that her son was sensitive to
famly problens(T. 2514). There were in fact several major famly
troubles: Cruz's father, a doctor, who was the subject of a
mal practice action in which a female patient had charged himw th
sexual nol estation, had had his |icense suspended (R 593-600; T. 842,
2612-15) and donestic violence plagued the Cruz hone (T. 2223-26,
2242, 2586-91).7 In the trial, the School Board took the position
that all or nost of Cruz’s problens were preexisting and that famly
turbul ence had contributed to them (T. 842, 2586-91). Cruz’s

nmot her, however, asserted that the incident at school was what

6 By way of exanple, Ms. Siskind, one of Cruz’'s teachers,
said that before the incident when Cruz would get agitated or
anxi ous, he would repeat and talk to hinself and that Cruz was
regressing froman enotional standpoint (T. 577-80, 616-17) M.
Carroll, a school adm nistrator, said that before the incident
Cruz had problenms with communi cation, social skills, peer
i nteraction, eye contact and head nodding (T. 2091-96). Cruz
al so had “great difficulty staying on task” and woul d get
“frustrated” when “he didn’'t get immediate hel p” (T. 2099-2100).
Ms. Peskin, a teacher, said that Cruz was vul nerable to other
students being able to “push his buttons” (T. 3123-24). He
noticed that when Cruz “got angry. . . he would take on the
persona of a power ranger or one of his fictional characters” or
“denonstrate his Tae- Kwon-do,” which students saw as
“antagonistic.” (T. 3124). Cruz’s anger would “escalate into a
verbal battle” where Cruz would threaten to “smash and do sone
karate thing” to other students (T. 3130). Ms. Esposito, another
teacher, had simlarly observed Cruz “wal king around the room
tal ki ng about being a ‘super hero ” (T. 3255).

" The trial judge, however, did not let all of the details
pertaining to these matters go to the jury (T. 2612-15).

9



caused her son’s problens (T. 2242).
The | nci dent

The Cruz incident occurred between cl asses on Novenber 30, 1993
when Donny Vel asquez, another student with a learning disability,
cane to the ESE area for part of the day (T.525, 555). No one
di sputed that Vel asquez was where he was supposed to be at the tinme
of the incident (T. 3079, 3136-37). No one disputed what one
teacher said, that Vel asquez was not considered a violent child (T.
525, 555).

According to Cruz, he went to shake Velasquez’ hand and
Vel asquez pushed him (T. 2898-99). Vel asquez and anot her boy,
however, said that when Vel asquez shook Cruz’s hand, Cruz hit him
with a karate chop and it was then that Vel asquez pushed Cruz (T.
3039-42, 3067-71). Eye witnesses said that the whole thing took
place in a matter of seconds (T. 717-18, 3076). One w tness
observed that Cruz was not unconsci ous and t hat he was scream ng and
hol ding his head (T. 726).

That day, Cruz’s nother canme to school and said that she saw
a bunp on her son’s head (T. 2193-94). Ms. Cruz then drove her son
to aclinic and the X-rays | ooked normal (T. 2195, 2406-09).

After the Incident

According to Cruz’s nother, her son was in bad shape after the

i ncident, made weird sounds and had rages (T. 2197-99).

Doctor Schwartz, who exam ned Cruz the very norning after the

10



incident, ordered a CAT Scan, which did not “show any acute
abnormality” and an EEG which was also normal (T. 776-77).
According to Dr. Schwartz, Cruz’'s condition occurred either “at
birth or shortly after birth” and was “potentially consistent with
Cruz’s three nonth premature delivery.” (T. 776). Dr. Schwartz said
that there was sinply “no objective” or “outward nmanifestation of
head trauma.” (T. 778-79).°%

Dr. Schwartz sent Cruz to Dr. Weiner, a psychiatrist, who,
after treating himfrom Decenber 1993 to June 1995, diagnosed Cruz
wWith post traumatic stress disorder (T. 815-22, 3618-19). When
Cruz’s nother went to see Dr. Winer in Decenmber of 1993, she
reported that her son was “85 percent back to normal” and that he
was riding his bi ke and sl eeping well (T. 2644). About a year after
t he accident, Dr. Winer, who had nedicated Cruz, felt that Cruz
could return to school on a trial basis (T. 850-51). 1In 1997, Cruz
said at his deposition that he has fun, goes to the mall, shops for
cl ot hes and has his own checking account (T.2893).

Ms. Cruz took her son to a different psychiatrist, Dr. Klass,
who simlarly diagnosed Cruz with “an adjustnment disorder to a
traumatic event”(T. 1443, 4117). He opined that Cruz had a

schi zophrenic disorder, but that was due to his preexisting

8 When Dr. Weiner referred Cruz for another neurol ogical
work up with Dr. Hoche, the brain scan showed “the sane changes
that [Cruz] had as a result of his problens at birth” (T. 3578).
Dr. Hoche rul ed out subdural hematoma, found Cruz’ s spont aneous
mobility to be normal and said that Cruz had post traumatic
syndrone. (T. 3593-96).

11



condition and not attributable to the school incident (T. 1444).

Dr. Levitt, a psychol ogi st who exam ned Cruz in April of 1995
and tested Cruz’'s 1Q after the incident, said that he saw no
di fference between Cruz’s scores before and after the incident (T.
869, 926-32). He also said that Cruz’ notor functioning, |earning
and nenory were the sanme in 1995 as they were before the accident
(T. 930- 32) . Dr . Levitt concluded that there was no
“neur opsychol ogi cal inpairnment” and no permanent injury from the
incident (T. 934-35, 940).° He said that the work prognosis for
Cruz was that before the accident he could have done sone sinple
j obs and that he could do the sane sinple jobs after the accident.
(T. 942-43). Ms. Giffin, a rehabilitation counselor and Cruz
expert, felt differently: she said that Cruz was no |onger
enpl oyable (T. 1873, 1960).

Dr. Russell, a neuropsychol ogist, who tested Cruz in 1997
opi ned that there was no pernmanent psychol ogical injury and that
Cruz woul d have mani fested the same behavior even if the incident
had not occurred (T. 3961, 3970-71, 4004-07). According to Dr.
Russell, children born like Cruz, reach a plateau and devel op nore
extrenme psychiatric disturbances as they get older (T. 3979-4007).

According to Dr. Russell, Cruz would have needed nedication and

® Simlarly, Dr. Miutter a psychiatrist, who saw Cruz in
March of 1997, said that Cruz was “cooperative and rel atively
coherent” and found no evidence of thought disorder and felt that
Cruz had treatable post-traumatic stress disorder (T. 3722-29,
3802-5).

12



therapy in the future even if he had not bunped his head at school
(T. 4031-32).

Dr. Brown, a pediatric neurol ogist, who reviewed the records,
concluded that Cruz did not suffer organic brain injury fromthe
incident, but had post traumatic stress syndrone (T. 4210-15).
Further, Dr. Brown said that if there had been a |lunp on the back
of Cruz head, as Cruz’s nother had indicated, the CAT scan woul d
have picked it up (T. 4226).

Cruz’ s expert, Dr. Afield, a neuropsychiatrist, saidthat Cruz,
who al ready had brain damage before the incident, had suffered an
additional “pugilisticinsult” (T. 1545-52). Dr. Afield opinedthat
Cruz’s EEG after the incident was abnormal and that Cruz woul d not
get well (T. 1648, 1662). Dr. Appel, another Cruz expert, a
neur opsychol ogi st, opined that Cruz had organic brain damage as a
result of the incident and that Cruz woul d get worse and need to be
institutionalized (T. 1146, 1170, 1180-1204).

SUVWARY OF THE ARGUMENT

In Point I, Cruz invites this Court to upset the en banc
decision that the filial consortium award should be limted to a
child s mnority years. W submt that such an invitation should
be rejected for nultiple reasons.

First, as a prelimnary matter, we show that a reasonable

reading of United States v. Denpsey, 635 So.2d 961 (Fla. 1994), the

semnal Florida filial consortiumcase, and this Court’s approach
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to cases that precede Denpsey establish that this Court has
unwaveringly disfavored the expansion of filial consortium awards
to include recovery for adults.

Second, we address policy and explain that there is no reason
now to either expand Denpsey or change the law to give parents
essentially limtless filial consortiumawards. That is, limting
filial consortiumawards to mnority years conports with our nodern
concept of famly relationships. Specifically, in the nodern world,
once mpjority is attained, the parent-child relationship changes.
Thus, today’s adult children typically |l eave their parents and live
i ndependent | y.

Al so, we show that sone states that have declined to allow
filial consortiumrecovery for adult children, have considered the
fact that the | aw i nposes no obligation on parents to support adult
children. W submt that the sane rationale applies in our state
as well. Further, as other states have recogni zed, because | oss of
parental consortiumis limted to minor children, loss of filia
consortiumshould be treated simlarly. Again, we submt that the
sane rationale applies in our state as well.

Further, in connection wth the policy analysis, we explain
that while there are nmultiple reasons to affirmthe en banc court
below, there are no legitinate reasons to overrule it. In this
regard, we enphasize that filial consortium deals with indirect

recovery by individuals who are not the direct victins of the tort.
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As such, allowing awards to parents of adult children creates a
whol e new cl ass of plaintiffs, spawns litigation, invites virtually
limtless liability for tort defendants and rai ses i nsurance costs.
We denonstrate, noreover, that the eradication of the filial
consortiumcap here would only encourage excessive awards and t hat
keeping the cap where it is would not prevent a jury from making
plaintiffs whole.

Third, we exam ne the few cases that the am cus and petitioners
have cited and showthat they are either inapplicable or just poorly
reasoned.

In addition, we respond to Cruz’s second point, the one that
attenpts to piggyback on the certified question, and explain that
this Court should not reconsider the en banc courts record-based
determ nation that the trial court abused its discretion in denying
the School Board' s request to permt its expert neurologist to
conduct an independent neurol ogi cal exam nation of the plaintiff.
In any event, that determ nation bel ow was clearly correct because
the trial court’s ruling significantly inpaired the School Board’s
ability to defend on the critical issue of whether the alleged
damages were caused by the bunp on the head or were pre-existing.

Finally, we respond to Cruz’s putative fall-back third point,
that the new trial should be limted to damages. As the en banc
court found, a newtrial isrequiredonliability as well as damages

because the denial of the requested independent neurol ogical
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exam nati on hanpered not only the School Board s defense on danages,
but also its principal defense on the nerits - - nanely, that
Cruz’s alleged condition was pre-existing and not caused by any
breach of the duty of care that the school owed to Cruz.

ARGUVENT

TH' 'S COURT SHOULD AFFI RM THE EN BANC DECI SI ON LI M Tl NG
THE FI LI AL CONSORTI UM AWARD TO THE M NORI TY YEARS

The en banc deci sion capping the filial consortiumaward at the
point at which a child attains the age of majority is correct. Not

only is it consistent with this Court’s decision in United States

v. Denpsey, 635 So. 2d 961 (Fla. 1994) and the vast mgjority of

courts that have considered the issue, but it is also better policy
for multiple reasons.

A

TH' S COURT HAS ADOPTED A RULE LI M TI NG FI LI AL
CONSORTI UM DAMAGES TO THE M NORI TY YEARS

United States v. Denpsey, 635 So.2d 961 (Fla. 1994) is the

semnal filial consortiumcase in Florida. Contrary to what appears
to be Cruz’'s contention, the correct reading of Denpsey and this
Court’ s approach to the cases precedi ng Denpsey indicate that this
Court has consistently di sfavored expanding filial consortiumawards
to include recovery for adults.

Before the Denpsey decision, there was a case Wlkie v.

Roberts, 91 Fla. 1064, 109 So. 225 (1926), in which this Court
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recogni zed a father’s right to recover the pecuniary |oss suffered
as a result of a mnor child s injury. Sonewhat l|ater, in Yordon
v. Savage, 279 So.2d 844 (Fla. 1973), this Court explained the
W1 kie decision as foll ows:

In Wlkie[,] . . . this Court held that the parent or
guardi an of an unemanci pated m nor child, injured by the
tortious act of another, has a cause of action in his own
name for nedical, hospital, and related expenditures,
indirect economc |osses such as incone |lost by the
parent in caring for the child, and for the | oss of the
child s conpani onshi p, society, and services, including
personal services to the parent and incone which the
child mght earn for the direct and indirect benefit of
t he parent.

Id. at 846 (enphasis added).
In Yordon, this Court, followwng WIlkie, nade the action

available to nothers as well as fathers. As such, the award was

still unequivocally capped at the point at which a child attains the
age of mpjority. It is significant that this Court used the
nodi fier “unemanci pated” before the phrase “mnor child.” In so

doing, this Court was saying that filial consortiumdamges would
not be recoverabl e even for the period of a child s mnority if that
child were emanci pat ed. A fortiori, this Court surely did not
contenplate the availability of such damages after mnority ends.

After W1 ki e and Yordon, but before Denpsey, Florida courts did

consider filial consortiumissues. The cases consistently [imted

parental recovery to the child's mnority years. See, e.qg., Burden

v. Dickman, 547 So.2d 170, 174 (Fla. 3d DCA), rev. denied, 577 So. 2d

866 (Fla. 1989) (Award included “those special nedical and
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educational expenses of raising [the child] to mgority” and
“detail ed the prospective extraordi nary nedi cal and support expenses
expected during [the child s] mnority”) (enphasis added); Caranna
v. Eades, 466 So.2d 259, 265 (Fla. 2d DCA 1985) (Award was for the
“child s future nedical expenses during his mnority”) (enphasis

added); Brown v. Caldwell, 389 So.2d 287, 287 (Fla. 1t DCA 1980)

(“IMother’s claimfor nedical expenses incurred on behalf of her
daughter islimted to those expenses i ncurred during the daughter’s
mnority”)(enphasis added). 1

I n Denpsey, while this Court approved and clarified WIlkie and
Yordon, it did not erase what had before been the filial consortium
cap. As such, this Court inplicitly approved what had worked
satisfactorily for many years - - the limtation of parental
recovery to a child s mnority years. Al so, significantly, the
[imtation existed for many years and t he | egi sl ature never tanpered
withit.

Denpsey arose out of the federal appellate court asking this
Court to resol ve the question of whether parents may recover for the
| oss of a child' s conpani onship and society when a child is severely
i njured. This Court concluded that “recognition of the |oss of

conpani onshi p el enent of damages clearly refl ects our nodern concept

0 |'n Frank v. Superior Court of Arizona, 722 P.2d 955, 956
&.2 (Ariz. 1986), the Arizona court listed Florida (citing the
Yordon decision) as one of the states that restrict the |oss of
filial consortiumactions to the parents of mnor children.
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of famly relationships.” 635 So. 2d at 964. This Court sinply felt
that a rule that precluded recovery for the loss of an injured
child s conpani onship was “based on the outdated perception that
children, like servants, are nothing nore than econom c assets to
their parents” and that the “naster-servant anal ogy no | onger hol ds
true.” 1d. Beyond that, this Court went no further. The Court did
not change any other aspect of the filial consortium cause of
action, and in all other respects, left the WIlkie and Yordon
decisions intact did not extend child damages beyond the end of
chi | dhood.

Cruz attenpts to avoid Denpsey’'s prohibition on the award of
filial consortium danages beyond a child s mnority by relying on
the following sentence in Denpsey: “Accordingly, we hold that a
parent of a negligently injured child has aright to recover for the
permanent loss of filial consortium suffered as a result of
significant injury resulting in the child s permanent total
disability.” 1d. See petitioners’ brief at 37. Cruz argues that
the use of the words “child” and “permanent” before the phrase “l oss
of filial consortiuni neans that Denpsey authorized parents to
recover for loss of consortium beyond a child s age of mjority.
But taken in context, this is not at all what Denpsey said.

By using the word “permanent” before the phrase “loss of
consortium” Denpsey was qualifying the availability of consortium
damages by limting themto those that are permanent. For exanpl e,
if achild injured in an autonobile accident is in a coma for one
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month but |ater recovers, the parents have |ost the society and
affection of the child for that one nonth, but nmay not recover for
t hese danages because their | oss of consortiumwas not “permanent.”
Only a “permanent | oss of consortiuni will be recoverable. But even
t hough only such a permanent |oss of consortium is recoverable,
under Denpsey, it is not recoverable beyond the child s attai nnment
of the age of mgjority. This is made perfectly clear by the Denpsey
Court’s description of its prior holding in Wlkie. According to
the Denpsey Court, WIlkie had limted recoverable | osses to “the
| oss of the child s services and earni ngs, present and prospective,
to the end of mnority. . .” 1d. at 964 N. 3. Upon the attainnent
of majority, those damages becane no | onger recoverable. Although
Wlkie was imted to pecuniary | osses, Denpsey expanded t he conmon
law in this area to enconpass recovery for loss of society and
affection. But nothing in Denpsey and certainly not in the | anguage
relied on by Cruz, further extended | oss of consortiumdanages (both
| oss of the pecuniary value of the child and of the child s society
and affection) beyond the age of majority.

On page 37 of their brief, petitioners quote a portion of the
revised jury instruction 6.2(f) to support their position that Ms.
Cruz should get damages for the rest of her son’s |life. But the
jury instruction does not purport to adjudicate the issue sub
judice; rather it properly leaves it to this Court. The Conment on

6.2(f) directly belowthe very instruction that Cruz quotes states,
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“Pendi ng further developnents in the law, the commttee takes no
position on whether the recovery for loss of filial consortium
extends beyond the child' s age of mmjority.” Coment on 6. 2f,

Standard Jury Instructions - - CGvil Cases, 25 Fla. L. Wekly S625,

626 (Fla. August 17, 2000) (enphasis added).
B.
LIMTING THE FI LI AL CONSCRTI UM AWARD TO THE M NORI TY
YEARS | S BETTER PCLI CY AND REFLECTS OUR MODERN CONCEPT
O FAM LY RELATI ONSHI PS
I n Denpsey, this Court expressed a valid concern: nanely, that

the filial consortiumaward should “reflect[] our nbdern concept of

famly relationships.” United States v. Denpsey, 635 So.2d at 964.

We submt that |imting such a filial award to the mnority years
better conports with our “nodern concept of famly relationships.”

Here we enphasize what Cruz and the am cus avoid - - nanely
that a majority of courts that have consi dered the i ssue sub judi ce,

have endorsed our position. See, e.qg., Aurora v. Burlington

Northern R R Co., 31 F.3d 724, 726-27 (8™ Cir. 1994) (Nebraska

woul d not recognize a claimby the parent of a nonfatally injured
adult <child to recover for 1loss of consortium; Counts V.

Hospitality Enployees, Inc., 518 N W2d 358, 361 (lowa 1994)

(Parents could not recover |oss of consortium damages for a child

that had attained mpjority and was al so emanci pated); Schneck v.

Gty of Shawnee, 647 P.2d 1263, 1267 (Kan. 1982) (Parents of an

adult child cannot pursue a consortiumclaimwhere State disall ows
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| oss of consortiumclaimfor injuries caused by the negligence of

anot her); Tynan v. Curzi, 753 A .2d 187 (N. J. Super. C. App. Dv.

2000) (Parent could not maintain action for damages resulting from

injuries to adult child); Mchigan Sanitarium& Benevolent Ass’'n v.

Neal , 139 S.E. 841, 842 (N.C. 1927) (holding that parent of adult
son who becane deranged could not recover for |oss of consortium

because t he danages were too renote); Cole v. Broonsticks Inc., 669

N.E. 2d 253, 256 (Chio Ct. App. 1995), rev. denied, 663 N.E. 2d 1301

(Chio 1996) (Onhio does not extend the loss of filial consortium

action to the parents of adult children); Brower v. Cty of

Phi | adel phia, 557 A . 2d 48, 50 (Pa. Commw. Ct.1989), rev. denied 575

A. 2d 569 (Pa. 1990) (Since child had attai ned majority, parents could

not recover for loss of filial consortiunm); Mirris v. State, 21 S W

3d 196, 200 (Tenn. Ct. App. 1999)(“The mmjority rule in sister
jurisdictions is persuasive that no. . . [parental] cause of action
[for loss of society and conpanionship of an emanci pated adult

child] is viable.”); Boucher v. Di xie Medical Center, 850 P.2d 1179,

1183 (Utah 1992) (Court, following nmajority rule, declined to extend
filial consortiumdamages to injuries involving adult or emanci pat ed

children); Estate of Wells v. Mount Sinai Medical Center, 515 N W

2d 705, 709 (Ws. 1994) (Court declined to extend the parent’s
filial consortiumaction to cover adult children). W respectfully
request this Court to adhere to the Denpsey policy and align itself

with the majority.
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1. Today’s Adult Children Are I ndependent.

The common law drew an analogy between a parent-child
rel ationship and a master-servant relationship. As this Court
recogni zed i n Denpsey, the anal ogy derived fromthe agrarian nodel,
which treated a child like a servant or “econom c asset of the
father.” Id. at 963. |In that agrarian society, people tended to be
| ess nobile. Consequently, it was comonplace for adult children
to either reside at hone with their parents or |ive nearby and
continue to “work the farni or participate in the famly business.
The agrarian adult child was often expected to and i ndeed often did
provi de continuing services for his or her parents.

Yet, under the common | aw agrari an nodel , parental recovery was
restricted to an “unemanci pated mnor child.” [d. |In those days,
it made nore sense - - not less - - to allow pecuniary recovery for
the adult child. That is, if ever there were a tine to expand such
recovery to adult children, it would have been in the past - - in
that era under the aegis of the agrarian nodel that saw adult
chil dren as havi ng achi eved greater productivity and t hus, as having
maxi m zed their value as an “econom c asset” to their parents.

The agrari an nodel, however, no longer fits today. Today, the
norm is for emancipated children to nove away and live

i ndependently. In EEL.K., S K., and R K. v. Rohlwi ng, 760 F. Supp.

144 (N.D. lowa 1991), a federal district court, concluding that |owa

| aw barred | oss of consortiumawards for adult children, explained
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why the |l egal distinction between a mnor and an adult child makes
sense in the nodern worl d:

Once enmanci pation or majority is attained, t he
[parent/child] relationship is different. The fact that
there may be a continuing rel ati onshi p between the parent
and the adult child does nothing to dimnish the fact
that the relationship does change as the child becones
emanci pated or reaches the age of majority.

ld. at 147, quoting Ruden v. Parker, 462 N.W2d 674, 676 (lowa

1990). Accord Counts v. Hospitality Enployees, Inc., 518 NW 2d

358, 361 (lowa 1994)(sane).

The federal court is correct in this regard. Once a child
attains majority, the parent-child relationship “is different” and
it is supposed to be that way. I[d. In fact, today’'s parents tend
to aspire to raise their children to be independent, not to be
“servants” or parental “econom c assets.” Therefore, in the present
time, it makes nore sense - - not less - - to restrict parenta
recovery to the child s mnority years.

2. A Parent Has No Obligation To Support an Adult Child.

The filial consortium concept, like so many others in |aw,
reflects the adage that one nust take the bitter with the sweet.
Because the | aw i nposes no obligation on parents to support adult
children, courts in other states have not |et parents recover such
consortiumawards for their children’'s adult years.

By way of exanple, in Cole v. Broonsticks, Inc., 669 N E 2d

253(Chio Ct. App. 1995), the Onio appellate court disallowed a

nmother’s claimfor filial consortium damages for her eighteen year
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old son who was seriously injured in an accident. I n concl udi ng
that “Ohio recognizes loss of consortium between parents and
children only if the child is a mnor,” the court said:
Thi s cause of action has not been extended by Ohio courts
to the parents of adult children. The rationale given by
other Ohio courts is that parents bear a natural and
| egal burden of care for mnor children, but not for
adult children.
669 N.E. 2d at 256. The sane rationale applies in Florida. Since
parents have no “natural and | egal burden of care” for emanci pated
children, the law should not give filial consortium awards to

parents of emanci pated chil dren.

3. The Anal ogous Loss of Parental Consortium Award is
Limted to Mnor Children

Because | oss of parental consortiumis |imted to m nor
children, loss of filial consortium should be treated simlarly.

In this respect, Estate of Wells v. Muunt Sinai Medical Center, 515

N.W 2d 705 (Ws. 1994), is illustrative.

In Wlls, the Wsconsin Suprene Court concluded that a parent
coul d not recover damages for |oss of society and conpani onshi p of
an adult child. In its reasoning, the court considered cases
allow ng only mnor children to recover parental consortiumawards:

Specifically, we limted recovery for the loss of an

injured parent’s society and conpani onship to the period

of a childs mnority. . . Thus, . . ., this court

refused to extend recovery for the lost society and

conpani onshi p of an i njured parent beyond the confines of

the “nuclear famly,” a termwe defined in that context

to enconpass parents and their mnor children.

Id. at 709.
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This Court’s | anguage in Denpsey suggests that Florida should
approach the issue the way the Wells court did. Like the Wells
court, this Court in Denpsey said that “recovery for loss of filial
consortium should be limted in the same manner in which recovery
for the loss of parental consortium has been limted by the

legislature.” United States v. Denpsey, 635 So.2d at 965. |[|ndeed

Denpsey suggested that it mght be unconstitutional iif real
disparities existed concerning the availability and limts of
consortium damages in the these differing circunstances. |d.

In the brief at 39, petitioners make much of 8§ 768. 0415 of the
Florida Statutes (1999), which allows a child to recover for |oss
of parental consortiumwhere the parent does not actually die, but
incurs permanent total disability. Wile the statute says that this
cause of action applies to “unnmarried dependents,” case |aw has

interpreted this | anguage to nean minor children. See, e.g., United

States v. Denpsey, 635 So.2d at 964 (“CQur | egislature has recognized

that recovery for | oss of conpanionship is necessary to conpensate
the mnor child of a permanently injured parent.”) (enphasis added);

&Gonez v. Avis Rent A Car System 596 So.2d 510, 511 (Fla. 3d DCA

1992) (“We hold that section 768.0415 provides_m nor children with

a cause of action for derivative danages. . .”) (enphasis added). !

11 Section 768.21(3) of the Florida Statutes (1999) is
simlar. It limts parental consortiumrecovery to m nor
children with one narrow exception. Where one parent has died,
the children may recover | oss of parental consortium as along as
the children are still in their mnority years. Adult children,
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4. Unlimted Recovery Wuld Needl essly Spawn Litigation,
Expand Liability And Rai se |Insurance Costs

In addition, it is basic that a contrary rule, one allow ng
filial consortium awards to parents of adult children, creates a
whol e new class of plaintiffs. All this does is expand tort
ltability, spawn litigation and raise insurance costs.

We acknow edge that the Arizona court in Frank v. Superior

Court of the State of Arizona, 722 P.2d 955 (Ariz. 1986), rejected

simlar argunents as grounds for restricting filial consortium
awards to parents of mnor children. We, however, submt that
overcrowdi ng of dockets and increased insurance costs are indeed
val id considerations. And, we submt, that these considerations do
not stand al one, but rather add to all of the other separate solid
reasons for restricting such an award to the mnority years.
Further, the Frank decision, issued in the md-eighties, my be
somewhat out dat ed. Crowded dockets and sky-rocketing insurance
costs are nore weighty concerns in today’'s increasingly litigious

soci ety.

however, may recover for the death of a parent as |ong as that
parent’s spouse has already died. See Weiner v. WIf, 641 So.2d
480, 481 (Fla. 2d DCA 1994) (Commenting that the 1990 revision of
the statute barred adult children fromrecovering for |oss of
parental consortiumwhen there is a surviving parent).
Significantly, what such provisions showis careful |ine-draw ng,
well suited to the legislative branch. See also Mzrahi v. North
Mam Medical Center, Ltd., 761 So.2d 1040 (Fla. 2000)
(Legislature may properly treat adult children of a person who
dies as a result of medical malpractice differently than adult
chil dren whose parent dies as a result of a cause other than

medi cal mal practice).
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Petitioners and the am cus here appear to broach one seem ngly

serious countervailing consideration - - the risk that some parent
will not be adequately conpensated for the total and permanent
injuries of his or her child. That concern, however, is illusory

and this is why. Expanding the filial consortiumaward to include
adult children does not eradicate the risk of inadequate
conpensation or really affect that risk in any way. Basically, a
jury is a jury: it can underconpensate, adequately conpensate or
overconpensate any plaintiff. |If a jury is of the view that there
is an extrenely serious total and permanent injury to a mnor child
warranting a large filial consortium award, it can, of course
respond by awarding a generous anount. Eradicating the filia
consortium cap here would only encourage excessive awards, but
keeping the cap where it is would not prevent a jury fromissuing
an adequate (or even excessive) award.

Al though it is apodictic that comon | awcertainly shoul d “keep

pace” with nodern devel opnents, Stone v. Wall, 734 So.2d 1038, 1043

(Fla. 1999); Denpsey, 635 So.2d at 964, any further expansion of
filial consortium damages - - especially such a radical one that
Cruz urges on this Court - - should be for the |egislature.

The core problem here is the one that the Wsconsin Suprene

Court identified in Wells, that |oss of consortium danages are

awarded to individuals who have been only indirectly injured as a

result of the tort in question. That court said:
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[ S] ound public policy dictates that sone limt be placed
on the liability faced by negligent tortfeasors.

As the |aw currently stands, a negligent torfeasor may
be liable not only to the victim herself for injuries
sustained, but also to the victims spouse and m nor
children for |oss of society and conpani onshi p.

The torfeasor may in sonme instances also be liable to
third parties for the negligent infliction of enotional
di stress. To hold that sane tortfeasor potentially
liable to the parents (both parents, when applicable
could presumably bring separate clainms) for the | oss of
an adult wvictims society and conpanionship, is, we
bel i eve, excessive and contrary to public policy.

515 NNW 2d at 709.

m nor

i ne-

Id.

The Wells court explained why allow ng parental recovery for

but not for adult children was better policy and sensible

dr awi ng:

As conpared to adult children, mnors are significantly
less likely to have spouses or children of their own.
Thus, in nost cases, a tortfeasor who injures a m nor
child will not also be liable to persons having such
relationships to the victim 1In addition, the period of
mnority is limted, lasting just 18 years. Today, with
increasing life expectancy, it is not unconmon that

persons 60 or even 70 years of age may still have
surviving parents. Extending the parents’ cause of
action to their adult children, therefore wll in many

cases extend the parents’ potential period of recovery by
as much as 40 to 50 years.

at 710. Consequently, such viable concerns pronpted

t he

W sconsin court to align itself wth “the vast majority of other

jurisdictions” that prohibit parental

and conpani onship of an injured adult child. Id.

tort

recovery for the | ost society

The reasoning in Wlls is sound: while the direct victi mof the

shoul d receive full conpensation for all damages sustai ned,
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when danages are sought for those who t hensel ves are not the victins
of the tort, the extent to which such i ndirect damages shoul d be the
subject of tort |law recovery is a nore controversial policy issue.
A large nunber of people may sustain such indirect damages. Not
only parents whose mnor children are injured or mnor children
whose parents are injured may suffer such indirect damages, but so
may parents of adult children and adult children of aged parents.
Mor eover, grandparents sustain such an indirect damage when their
grandchildren are injured or killed, as do siblings of the tort
victinms, aunts, uncles, cousins and even friends. There are even
enpl oyers or enpl oyees, |andl ords, shopkeepers and ot her nerchants
with whomthe individual customarily dealt, who have al so arguably
sustained injury. Further, there are busi ness associ ates, custoners
and an ever-expanding circle of classes of individuals who nmay
sustain such indirect damages.

The costs of conpensating all of these “secondary victins”
coul d be staggering, as could the inpact on insurance rates. The
econom ¢ and soci al inpact of extending recovery to those who are
merely secondary victinms is not a real agenda for the judiciary.
Because the legislative branch can hold legislative hearings to
informitself concerning the consequences of extending consortium
damages and is institutionally better equi pped to nmake the ki nds of
political accommobdati ons and conprom ses that m ght be called for,

it is the appropriate branch to ascertain these consequences and
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assess where and how | ines should be drawn. !?

This is particularly true wth respect to areas that have
recently been the subject of legislative attention and action.
Because the | egi sl ature has acted in the area of consorti umdanages,
speci fyi ng when children may recover for the | oss of their parents’
consortium this is an area that should be presunptively left to

| egi sl ative judgnent. See generally Elgin v. Bartlett, 994 P.2d

411, 419(Co. 1999) (“[Many courts articulate deference to the
| egislature in this arena [of filial consortium.”).

Since tort |aw generally has been of l|egislative interest,?®3

2 Inits brief at 38, Cruz cites a garni shnent case,
Mazzella v. Bonis, 617 So. 2d 1156 (Fla. 4'" DCA), rev. disnissed
626 So.2d 203 (Fla. 1993), which is conpletely irrelevant. In
that case, a debtor argued that “child” can include an adult
child with respect to the statute prohibiting attachnment or
garni shment of wages for the head of a famly. |In siding with
the debtor, the Fourth District nade it clear that this was a
uni que statute and that it was abiding by this Court’s nandate
“that the exenption is for the benefit of the debtor and should
be liberally construed in the debtor’s favor.” 1d. at 1157.
There is no such policy here. 1In fact, with respect to filial
consortium awards, this Court has not opened the doors w de and
ushered in a flood of plaintiffs. The hei ghtened Denpsey
standard that requires “a significant injury resulting in the
child s permanent total disability,” United States v. Denpsey,
636 So.2d at 965, is indicative of a policy to make filial
consortiuma limted cause of action.

13 There has been a flurry of recent legislative activity
on the subject of tort reform See, e.qg., 8381.0056, Fla. Stat.
(1999 anendnent) (providing limtations on tort actions for
provi ders of school health services); S.B. 2106, 2000 Leg., Reg.
Sess (2000)(limting availability of punitive damages in suits
agai nst autonobile liability insurers that exceed policy limts)
(not enacted); H B. 1537, 2000 Leg., Reg. Sess. (2000) (providing
tort liability for injuries resulting fromdefects in design or
manuf acture of guns) (not enacted); S.B. 378, 1999 Leg., Reg.
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t he w sdom of what unquestionably would be a significant expansion
of tort lawto include the indirect damages of those who are nerely
secondary victinms should therefore be trusted to the denocratic
process. Wiile there may be a special role for the judiciary in
protecting the rights of discreet and insular mnorities who |ack
power in the legislative process, or in the protection of

fundanmental rights, see United States v. Caroline Products Co., 304

U S 144, 152-53 n.4 (1938), no special need exists in this context

for the judiciary to preenpt the political process. Cf. Mzrahi v.

North Mam Medical Center, Ltd., 761 So.2d 1040, 1043 (Fl a. 2000)

(“[S]tatute which created a right of action for many whil e excl udi ng
a specific class fromsuch action, and which exclusionis rationally
related to controlling healthcare costs and accessibility, does not
violate . . .equal protection guarantees.). Separation of powers
concerns and basic principles of denocracy thus strongly augur
against judicial activismin this area.
C.
THE AM CUS AND PETI TI ONERS CASES ARE EI THER | NAPPLI CABLE
OR VWRONG

We, of course, do not deny that there are other jurisdictions

Sess. (1999) (limting liability for owner of business prem ses)
(not enacted); S.B. 378, 1999 Leg., Reg. Sess. (1999) (requiring
cl ear and convi nci ng evi dence of gross negligence or intentional
m sconduct as a condition for recovery punitive damges and

i nposing nonetary limts thereon) (not enacted).
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that either inplicitly or explicitly let parents of adult children

recover filial consortium awards. See, e.qg., Frank v. Superior

Court of the State of Arizona, 722 P.2d 955 (Ariz. 1989); Masaki v.

General Mdtors Corp., 780 P.2d 566 (Haw. 1989); Rosario v. United

States, 824 F. Supp. 268 (D. Mss. 1993) (applying Massachusetts
| aw). Since these cases are either inapplicable or just plain wong,
this Court should decline to follow them

Rosari o, 824 F. Supp. 268, is inapposite because it rests on
a state statute that allows parents to recover for injured adult
children. That is, the Rosario court deferred to the Massachusetts
| egi sl ature that enacted a statute providing:

The parents of a mnor child or an adult child who is

dependent on his parents for support shall have a cause

of action for loss of consortium of the child who has

been seriously injured against any person who is legally

responsi bl e for causing such injury.
ld. at 288, quoting Mass. Gen. Laws Ann. Ch. 231, 885X (West Supp.
1993) (enphasis added).! Rosario is a legislative deference case
and it is inapplicable because Florida, unlike Massachusetts, has

no express statute allow ng recovery of filial consortium damages

for adult children.

4 Harbeson v. Parke-Davis, Inc., 656 P.2d 483 (Wash. 1983)
is asimlar case in which the Court deferred to a statute that
al l oned parental recovery for non-m nors under certain
ci rcunst ances and provided that “[t]he nother or father or both
may mai ntain an action as plaintiff for the injury or death of a
mnor child, or a child on whom either, or both, are dependent
for support. . .” Id. at492 n.9, quoting RCWA4.24.010. Once
again, the state legislative process resulted in |ine-draw ng.
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The am cus brief at 6 recites a portion of the wongful death
act, section 768.21(4) (1999) which states that “Each parent of an
adult child nmay al so recover for nmental pain and suffering if there
are not other survivors.” Cbviously, this provision, which does not
deal with consortium but rather recovery for wongful death, is
i napposite. But if sonmehowthis narrow statutory exception has any
bearing on filial consortiumdamages at all, it really endorses our
position, not theirs. What it indicates is that when our
| egi slature wi shes to expand the reach of a | aw beyond the norm
beyond the age of majority, it indeed says so. That is, it does so
explicitly. The fact that the legislature has been silent with
respect to the present filial consortiumissue, despite the fact
that Florida courts have for so long applied such awards only to
m nors, indicates that the |egislature acquiesces in and does not
wish to raise the filial consortiumceiling.

The am cus brief offers this Court the New Jersey case, Mal ey

v. Marella, 744 A 2d 1226 (N.J. Super. C. Law Div. 1999). This

case, however, has been expressly overruled. In Tynanv. Cruzi, 753

A. 2d 187, 187 (N.J. Super. C. App. Div. 2000), the court, declining

to extend the common | aw, precluded a parent from*“nmai ntain[ing] an

15 Section 768.18(2) of the Florida Wongful Death Act
defines “mnor children” as those under the age of 25 regardl ess
of the age of majority. Again, all that indicates is that when
our |legislature wishes to expand the reach of a | aw beyond the
norm beyond the age of mgjority, it indeed says so.
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action for per quod damages, including loss of society and
conpani onship, as a result of injuries sustained by her child after
the child has reached the age of mgjority.” The Tynan court
expressly “overrul[ed] the holding[] [in] Mealey to the extent that
[it] extend[s] a parents right to seek per quod danages beyond t hat
permtted by common law.” [d. at 192. | f, however, the am cus
enpl oys the overrul ed case to nerely fuel the proposition that there
m ght be no “neaningful distinction between death and severe
injury,” (amcus brief at 6), then it is again highlighting a
controversial policy issue, oneinvolvinglinedraw ng, one squarely
within the | egislative province.

Both the petitioner and the am cus urge this Court to follow
Frank, 722 P.2d 955. While the language in Frank is admttedly quite
el oquent and seductive, the reasoning is just plain wong.'*® In
Frank, 722 P.2d at 959, the court opined that states which restrict
the parents’ filial consortiumaction to recovery for mnor children
are “haunted by the comon | aw master-servant heritage.” The court
felt that “[t]he dem se of the pecuniary services theory of

consortiumand subsequent energence of conpani onship and society as

1 Wiile Cruz’s contention that “the Denpsey opi nion
repeatedly cites Frank” (petitioner’s brief at 40) is somewhat
hyperbolic, we, of course, concede that in Denpsey, this Court
cites Frank, but, as the court bel ow pointed out, this Court
cited it for a conpletely different proposition - - not one
pertaining to the issue before this Court. See decision bel ow,
Broward County School Board v. Cruz, 761 So.2d at 396 n. 1
(“Frank was cited for a different proposition”).
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the primary conponents of the action has vitiated the legitimcy of
any age distinctioninfilial consortiumactions.” 1d. at 960. See

al so Masaki, 780 P.2d at 577 (sane).

The problemw th the analysis in Frank and Masaki is that it
is inside out and backwards. As expl ai ned above, the comobn | aw
drew an analogy between the parent-child relationship and the

mast er-servant rel ationship. See Denpsey. 635 So.2d at 963. As we

al so said, such a nodel no Ionger “reflects our nodern concept of
famly relationships.” Id. at 964. What enphasi zed above and
reiterate here is that allowmng a filial consortiumaward for adult
children is what is “haunted by the common |aw master-servant
heritage.” Frank, 722 P.2d at 959. Wat such a limtless recovery
enbraces is the archaic agrarian notion of the adult child as an
ongoi ng econom c asset that wll continue to “work the farni or
provi de nonetary support for aging parents. Such, an approach
cl ashes with contenporary reality, the fact that today children go

away and tend to |ive independently. See, e.q., E L. K, 760 F.

Supp. at 147 (“Once enancipation or nmgjority is attained, the
[ parent/child] relationship is different”). In short, the only
arguabl e support for Cruz’s positionis either inapplicable or just
fl awed.

1.
TH'S COURT SHOULD NOT RECONSI DER THE EN BANC COURT' S

RECORD- BASED DETERM NATI ON THAT THE TRIAL COURT HAD
ABUSED | TS DISCRETION |IN DENYING THE SCHOOL BOARD S
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REQUEST FOR AN | NDEPENDENT NEUROLOG CAL EXAM NATI ON WHEN

THE CRITI CAL | SSUE AT TRI AL WAS WHETHER THE PLAI NTI FF' S

ALLEGED NEUROLOG CAL CONDI TI ON WAS CAUSED BY THE BUMP ON

THE HEAD THAT HE SUSTAI NED AT SCHOOL OR WAS PRE- EXI STI NG

Cruz’s brief goes beyond the certified question to ask this
Court to reviewthe en banc determ nation belowthat the trial court
had abused its discretion and conm tted reversible error in refusing
to permt the School Board s neurol ogical expert, Dr. Brown, to
conduct an independent neurol ogi cal exam nation of Cruz.

W observe at the outset that this is a singularly
i nappropriate issue for this Court’s consideration. It involves no
novel issue of law, and no issue upon which there is a conflict
anong the district courts of appeal. Rather, it involves a
straightforward application of the settled rule that an exam nati on
by a nedical expert is allowed as an essential part of discovery
whenever the plaintiff’s claim places his nedical condition in
issue. Fla. R Gv. P. 1.360(a)(1). Rather than presenting an open
guestion of law in need of resolution by this Court, Cruz's brief
seeks review of an essentially factual determ nation nade by the en
banc court that the trial judge had abused its discretion in this
regard and that this error was seriously prejudicial to the School
Board’s ability to conduct its defense at trial.

The en banc court conducted a searching exam nation of the
extensive record in this case and unani nously concluded that the

trial court’s refusal to permt the School Board’' s expert to conduct
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this critical neurological exam nation of the plaintiff, based in
part on msrepresentations by Cruz’'s |awer that neurol ogical
damages were not involved, constituted error and that the error was
not harm ess. This Court should not reach out beyond the certified
guestion to revisit this highly record-based determ nation

Al though we do not think it appropriate for this Court to
expend its scarce appellate resources in reconsidering the highly
fact-bound issue that served as the basis for reversal below, we
would like to comment on sone of the Cruz argunent in this
connection and to refer the Court to the opinion below which
clearly and properly rejected them and to our Initial Brief and
Cross-Appel lee’s Answer/Rely Brief in the district court, which
denonstrate that the trial court abused its discretion in depriving
the School Board of its right to an i ndependent neurol ogi cal exam
and that such deprivation was highly prejudicial. As the court
bel ow found, “[d]espite any argunent to the contrary, Cruz’ s nental

condition was clearly in controversy in this case.” Broward County

School Board v. Cruz, 761 So.2d at 393. The trial court had been

“msled” by argunents to the contrary opposing Dr. Brown’'s
neur ol ogi cal exam nation, and therefore denied the request. 1d. As
the court bel ow found, “the cause of Cruz’'s nental condition and,
specifically, the change, if any, in his neurol ogi cal state, was the
central issue inthis trial. . .” 1d. at 394. 1In arguing that the

school had no liability for Cruz’s injuries, the School Board sought
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to showthat Cruz’ s condition was pre-existing and not caused by t he
bunp on his head. The trial court’s denial of the School Board’'s
proper request for an i ndependent neurol ogi cal exam nati on prevented
the School Board from defending itself on liability and danages.
Consequent |y, the court bel ow properly found that “the School Board
shoul d have been allowed the opportunity to have its own expert
conduct an independent exam nation.” |d.

Cruz incorrectly contends that Dr. Brown’ s neurol ogical
exam nation woul d have been superfluous in |ight of exam nations
al ready conduct ed by t he School Board’s psychiatrist, Dr. Mutter and
neur opsychol ogi st, Dr. Russell. But Dr. Miutter did not conduct a
neurol ogical examnation; he nerely perforned a psychiatric
eval uation that served as the basis for his testinony that Cruz
suffered only from a psychiatric disorder, a treatable post-
traumatic stress disorder. And Dr. Russell, who was a
neur opsychol ogi st, not a neurol ogi st or a nedical doctor, was not
qualified to render an opinion as to the cause of organic brain
damage, the central issue in the case. This is why the Schoo
Board sought to have Dr. Brown, a pediatric neurol ogi st, conduct an
i ndependent neurol ogi cal exam nation of Cruz, and why the tria

court’s denial of this request prejudiced its ability to show that

7 It was then the law that a neuropsychol ogi st was not
qualified to render an opinion about the cause of organic brain
damage. See generally Executive Car & Truck Leasing, Inc. v.
DeSerio, 468 So.2d 1027 (Fla. 4'" DCA 1985).
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Cruz’s danmages were pre-existing and not caused by the injury he
sustained at school. See Appellant-cross Appellee’ s answer
brief/reply brief in the court below at 14-18; appellant-Cross-
Appellee’s Initial Brief in the court bel ow at 9-10.

Cruz’s argunent is essentially one of harm ess error, an issue
upon which it had the burden of proof. Because there can be no way
of knowi ng what Dr. Brown’'s independent neurol ogical exam nation
woul d have found, the value of permtting the requested exam cannot
be said to be harm ess. Mreover, after Cruz succeeded i n bl ocking
the School Board's attenpt to obtain an independent neurol ogica
exam nation by Dr. Brown, Cruz’s counsel was allowed, right in front
of the jury, to denigrate Dr. Brown for his failure to conduct that
very exam nation. See Appellant’s Initial Brief in the court bel ow
at 46-47. Cuz's attenpt to justify this outrageous remark on the
basi s that the School Board s trial counsel questioned one of Cruz’s
wi t nesses is msleading® and does not detract fromthe fact that
enphasi zing before the jury that Dr. Brown had not done his job by

conducting the necessary examnation further denonstrates the

8 |n petitioners’ brief at 35, Cruz suggests that the
School Board did it first and cites in part to cross-exam nation
that took place after Dr. Brown’s cross. Also, a reading of the
pertinent portions of the transcript discloses that Cruz’s
expert, Dr. Appel, enphasized that the plaintiffs had their own
neur ol ogi cal testing done and that she could rely on it. The
i nplication, however, derived fromthe cross exam nation of the
School Board' s expert, Dr. Brown, is that the defendants failed
to do their own neurological testing and therefore, the expert’s
opi nion (and thus, School Board' s defense) is basel ess.
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har nf ul ness of the denial of the School Board s opportunity to have
hi m do so.

THE EN BANC COURT CORRECTLY DEEMED THE SCHOOL BOARD TO BE

ENTI TLED TO AN ENTIRELY NEW TRI AL BECAUSE THE ERROR

AFFECTED NOT ONLY DAMAGES, BUT LIABILITY AS WELL

Cruz al so argues that the newtrial ordered by the court bel ow
must be Ilimted to damages. But, as the en banc court recognized,
the trial court’s inproper refusal to permt this critical
neur ol ogi cal exam nati on goes not only to damages, but to liability
as well.

Even i f the School Board breached its duty of care to Cruz, it
would be liable only if that breach of duty caused any damage to
hi m Whet her the danages asserted by Cruz were due to the bunp on
the head he sustained at school or were the product of his pre-
exi sting condition was the critical issue in the case. Wthout the
request ed neurol ogi cal exam nation, the School Board was hanpered
inits ability to defend on the essential issue of causation. A new
trial, therefore, nust extend as well to the question of
liability.?®®

CONCLUSI ON

19 The cases upon which Cruz relies, Massey v. Netschke, 504
So.2d 1376 (Fla. 4'" DCA 1987) and Giefer v. DiPietro, 625 So.2d
1226 (Fla. 4'" DCA 1993) are irrelevant. Unlike the situation in
t hose cases, the present case reversed on a point that affected
both liability and danmages.
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For the reasons set forth above, we request this Court to
affirm the en banc decision below in all respects and
specifically, to agree wwth the en banc determ nation bel ow t hat
| oss of filial consortiumdanages shoul d be capped at the point at

which a child attains majority.
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