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INTRODUCTION

Pursuant to Florida Rule of Appellate Procedure Rule 9.370, Pacific Lega
Foundation (PLF) respectfully submitsthisbrief amicuscuriaein support of Appellees
SMM Properties, Inc.; M.H. Group I1,; Sunbank,; as Trustee d/b/a The Presidential
Plaza and The Presidential Plaza West; Kendi Inc.; Eagle Insurance Company, and
MRG Realty Corp.

INTEREST OF AMICUS CURIAE

PLF is a nonprofit, tax-exempt corporation organized under the laws of the
State of Californiafor the purpose of engaging in litigation in matters affecting the
public interest. PLF has offices in Sacramento, California; Bellevue, Washington;
Honolulu, Hawaii; and Miami, Florida. PLF s Florida office, known as the Atlantic
Center, is staffed by afull-time attorney who is a member of the Florida Bar.

For 25 years, PLF s attorneys have been litigating in support of the right of
individualsto be freefrom unreasonable burdensontheir private property, including
participation in cases before this Court. See, e.g., Martin County v. Yusem, 690 So.
2d 1288 (Fla. 1997) (standard of review of comprehensiveland use plan amendments),
and Volusia County v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000)

(legality of aschool impact fees). Inaddition, PLFiscurrently participating beforethis



Court in another case which, like the case at bar, raises the question of thelegality of
a specia assessment. Pomerance v. The Homosassa Soecial Water District, Case
No. SC00-912. Moreover, PLF's attorneys have been before the United States
Supreme Court on two occasions representing individuals whose rights to use their
property were unlawfully denied by government agencies. SeeNollan v. California
Coastal Commission, 483 U.S. 825 (1987), and Suitumv. Tahoe Regional Planning
Agency, 520 U.S. 725 (1997). And PLF attorneys are currently representing
landowners before that Court in another such case: Palazzolo v. Sate of Rhode
Island, 746 A.2d 707 (R.1.), petitionfor writ of cert. granted, No. 99-2047, 2000 U.S.
LEX1S 6596 (Oct. 10, 2000). PLF hasasignificant history of participation inissues
of the type presented by this case.
STATEMENT OF THE CASE

This case bringsto this Court atopic with which it has wrestled on numerous
occasionsinrecent years. Towhat extent may local government utilize nonad valorem
revenueraising devicesto augment legidatively authorized taxes. See, e.g., Volusia
County v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126 (considering thevalidity
of a school impact fee); Collier County v. Sate, 733 So. 2d 1012 (Fla. 1999)

(considering the validity of acharge varioudly characterized as a special assessment,



impact fee, and user fee); Lake County v. Water Oak Management Corp., 695 So.
2d 667 (Fla. 1997) (considering the validity of a special assessment for fire rescue
services); Sarasota County v. Sarasota Church of Chrigt, Inc., 667 So. 2d 180 (Fla.
1995) (considering thevalidity of aspecial assessment for astormwater runoff utility);
Satev. City of Port Orange, 650 So. 2d 1 (Fla. 1994) (considering the validity of a
road usage fee); and City of Boca Raton v. Sate, 595 So. 2d 25 (Fla. 1992)
(considering the validity of a special assessment for downtown infrastructure).

The underlying friction between the citizens of this state and their local
governments that generate these disputes seems to be as constant as the friction that
exists between the earth’s continental shelves. Counties and municipalities are
continually seeking to expand their revenue bases. See Fisher v. Board of County
Commissioners, 84 So. 2d 572, 580 (Fla. 1956) (“ From experience gained over the
years as a City and County Attorney, the writer is thoroughly cognizant of the
difficultiesattendant upon financing publicimprovements....”); Satev. City of Port
Orange, 650 So. 2d at 4 (“[W]e recognize the revenue pressures upon the
municipalitiesand al levelsof governmentinFlorida.”). Ontheother hand, the people
of Floridahavewritteninto their constitution deliberate, expresslimits on the powers

of their governmentsto levy taxesuponthem. For example, Article VI, Section 1(a),



of the Florida Constitution has long provided that “No tax shall be levied except in
pursuance of law.” Art. VI, § 1(a), Fla. Const. And, while the state legidature has
granted to local governments in Florida the power to levy ad valorem taxes,? the
amount of an ad valorem tax which can belevied by acounty or municipality islimited
to 10 mills on the assessed value of the property.® Art. VI, § 9(b), Fla. Const.

It cannot be said that these restrictions placed by the people on their
government are a creature of political whim or ill will. The requirement that local
government ad val orem taxation must be legidlatively authorized goes back to 1868.
SeeFootnote 1, below. Thelimitations on ad valorem taxation in Florida, commonly
known as“millage caps,” wereadoptedin 1976. Art. V11, 89(b), Fla. Const. (1976).
These constraints are recognized as a significant factor in the growth and prosperity
experienced by this state. Asfar back as 1956, this Court stated:

We take judicial notice of the fact that Floridais one of the fastest

growing statesin the nation. It isconsistent with the knowledgethat we
havethat amgjor factor inthisgrowth iscontributed by the attractive ad

! Thislanguage first appearsin Art. VII, Sec. 3, Fla. Const. (1868).

2 Art. VII, 8 9(a), Fla Const., states that “[c]ounties, school districts, and
municipalitiesshall . . . be authorized by law to levy ad valorem taxes.” The Florida
L egidlature hasimplemented that mandate through Chapter 192, Florida Statutes, for
countiesand 8 166.021(1), Fla. Stat., asit pertainsto municipalities. Anad valorem tax
Is atax based upon the assessed value of real property. 8 192.001(1), Fla. Stat.

3 One“mill” is one-tenth of one cent. Black’s Law Dictionary 993 (6th ed. 1990).
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valorem tax climate engendered by provisions written into our

Constitution by the peoplethemsel vesrel ating to controlson thefunding

of long range public debts, the pledging of the ad val orem taxing power

and the protection of homesteads against burdensome taxation.

Fisher v. Board of County Commissioners, 84 So. 2d at 580.

Nevertheless, whenlocal governmentsin Floridahavelacked thelegal authority
or political will tolevy an ad valorem tax, they frequently seek to recast thelevy asan
Impact fee, special assessment, or user fee. See, e.g., Collier County v. Sate, 733 So.
2d at 1016-20. Thiscaseinvolvesthelegality of amunicipality’ sconversion of anad
valoremtax for emergency medical servicesto aspecial assessment. Unlikeordinary
taxes, which arelevied for thecommon benefit of acommunity, “ special assessments
or special taxes proceed upon thetheory that when alocal improvement enhancesthe
valueof neighboring property that property should pay for theimprovement.” Illinois
Central Railroad Co. v. City of Decatur, 147 U.S. 190, 198 (1893); accord Richard
R. Powell, Law of Real Property, ch. 5 8 39.03[1] (rev’d 1997); Collier County v.
Sate, 733 So. 2d at 1017 (“[A special assessment] isimposed upon the theory that
that portion of the community which is required to bear it receives some specia or
peculiar benefit intheenhancement of value of the property against whichitisimposed

asaresult of theimprovement made. ..."”). Itistempting to disregard theorganiclaw

to satisfy the financial demand of an attractive project or where a mgjority of a



particular population arewilling to bear the cost. However, that isnot the function of
the Courts. When a specia assessment cannot be justified, its exaction becomes an
act of confiscation and abuse of power by the legidative body, and it becomes the
duty of the courts to protect the person or corporation assessed. Atlantic Coast Line
Railroad Co. v. City of Winter Haven, 112 Fla. 807, 814, 151 So. 321, 324 (1933).

PLFwill arguethat this Court must be careful to avoid temptationstoignorethe
principles of the organic law of this state which have been in existence for over 150
years, and strictly adhere to and construe the tests for determining whether a special
assessment confers a special benefit on the property called upon to bear the burden.
PLF will further argue that the courts should and must examine the particular
components of any proposed special assessment to assure that all components meet
the requirements of law. Finally, PLF will argue that when challenged, local
governments should berequired to offer somefactual proof of the benefits conferred
on property in support of the assessment.

SUMMARY OF THE ARGUMENT

TheFloridaConstitution haslong provided that |ocal governments may not tax

thelr citizens absent authorization by the constitution of the state or legislative

authorization. However, counties and municipalities do possess authority to impose



impact fees, special assessments, and user feesasprovided by general law. It hasalso
long been the law of this state that a special assessment will be held invalid as an
unauthorized tax unless: (1) the servicesat issue provide some special benefit in the
enhancement of the value of the property against which it isimposed; and (2) the
assessment is properly apportioned in accordance with the benefit received. The
assessment for emergency medical servicesinthiscase providesno special benefit to
the property burdened by theassessment. Theserviceisavailabletoall personswithin
the Appellant City of North Lauderdal € sjurisdiction asmay be necessary intheevent
of amedical emergency.

The courts of this state have a fundamental role and duty to assure that local
governments do not abuse their taxing powers. This Court should not make it too
onerous for taxpayers to challenge local government abuse of their authority. The
ultimate burden of proving the validity of atax or levy should be born by the local
government proponent of thetax or levy. Thecourtsshould aso bewillingto examine
each component of a service proposed to be included in a special assessment to be

certain that it meets the requirements of avalid special assessment.



THE “LOGICAL RELATIONSHIP" TEST
RECENTLY ARTICULATED BY THISCOURT
TO EVALUATE WHETHER THE SPECIAL
BENEFIT PRONG OF A SPECIAL ASSESSMENT
ISSATISFIED MUST BE CAREFULLY AND
STRICTLY CONSTRUED IN ORDER TO AVOID
RUNNING AFOUL OF THE STATE’'SORGANIC LAW

Initsrecent opinionin Lake County v. Water Oak Management Corp., 695 So.
2d 667, this Court appearsto have either relaxed or implicitly reected long-standing
testsfor determining whether aspecial benefit isactually conferred upon property by
the services for which a special assessment isimposed. The Court stated:

In evaluating whether aspecia benefit isconferred to property by the
servicesfor which the assessment isimposed, the test isnot whether the
servicesconfer a“unique” benefit or aredifferent intypeor degreefrom
the benefit provided to the community as a whole; rather, the test is
whether thereisa“logical relationship” between the services provided
and the benefit to real property.

Lake County, 695 So. 2d at 669 (citations omitted, footnote omitted). In so doing,
this Court relied upon two earlier decisions of this Court in which the phrase“logical
relationship” wasused. Inthefirst, Crowder v. Philips, 1 So. 2d 629 (Fla. 1941), this
Courtinvalidated aspecial assessment for the construction and operation of ahospital

in Leon County because there was *no logical relationship between the construction

and maintenance of ahospital, asimportant asitis, and theimprovement of real estate

-8-



situated in the district.” Crowder, 1 So. 2d at 631. In the second, Whisnant v.
Sringfellow, 50 So. 2d 885, 855 (Fla. 1951), this Court remarked that Crowder
“indicated that an improvement for which an ‘[assessment] for specia benefits is
made must bear somelogical relationship to the enhancement of the value of thereal
estate located in the taxing district.” Whisnant, 50 So. 2d at 885 (emphasis added).
In Lake County, this Court converted that “indication” into atest. Lake County, 695
So. 2d at 669. Onthat basis, the Court approved aspecial assessment which included
fireprotection servicescontaining first response medical aid and educational programs
and inspections. |d. at 667.

TheAppellants here seek to empl oy the Lake County “logical relationship’ test
tojustify thelevy of aspecial assessment for yet another service, emergency medical
services. Initial Brief of Appellant City of North Lauderdale at 11-12. Emergency
medical services are statutorily defined as the systematic provision of services for
assessment, treatment, and transportation of injured personsin medical emergencies.
See § 401.211, FHa Stat. SVIM Properties, Inc. v. City of North Lauderdale, 760 So.
2d 998, 1000 n.2 (Fla. 4th DCA 2000). Emergency medical services benefit people,
not property. Id. at 1004. They do not confer any particular benefit on the property

being assessed. It haslong been the law of this state that a special assessment must



confer a specific benefit upon land burdened by the assessment. In Klemm v.
Davenport, 129 So. 904 (Fla. 1930), this Court stated:

[A special assessment] isimposed upon the theory that that portion of

the community which is required to bear it receives some specia or

peculiar benefit in the enhancement of val ue of the property against which

itisimposed as aresult of the improvement made with the proceeds of

the special assessment. It is limited to the property benefited, is not

governed by uniformity and may bedetermined legidatively or judicialy.
Klemm v. Davenport, 129 So. at 907-08. Except for the majority decision in Lake
County, this court has repeatedly and consistently relied upon this passage from
Klemmsince 1930. SeeWhisnant v. Sringfellow, 50 So. 2d at 885 (quoting Klemm);
Fisher v. Board of County Commissioners, 84 So. 2d at 578 (quoting Klemm); City
of Boca Raton v. Sate, 595 So. 2d at 29 (quoting Klemm); and Collier County v.
Sate, 733 So. 2d at 1017 (quoting Klemm). Becausethe assessment in question here
confers no special benefit on property, it cannot stand.

PLF submits that this Court ignores the wisdom of thiswell- and long-settled
precedent at the peril of sanctioning unauthorized taxesin contravention of theexpress
will of the people of this state. Should this Court determine to utilize the “logical
relationship” test urged by the City inthiscase, thetest should becarefully and strictly

construed so that it does not depart from that standing precedent in this Court.
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THISCOURT SHOULD NOT HESITATE
TO EXAMINE THE INDIVIDUAL
COMPONENTSOF A SPECIAL ASSESSMENT

The Appellant hereal so seeksto capitalize upon an admitted misreading of Lake
County by thelower court of appeal in another case to defend the special assessment
in thiscase. In City of Pembroke Pines v. McConaghey, 728 So. 2d 347 (Fla. 4th
DCA 1999), the court of appeal had occasion to consider the validity of a special
assessment levied on property owners for consolidated fire rescue services and
emergency medical services. Unlikethe casebeforethisCourt, however, “[t]hesame
personnel [of the City of Pembroke Pines] who provided fire fighting service [were]
alsoeither paramedicsor emergency medical technicians.” City of PembrokePinesv.
McConaghey, 728 So. 2d at 349. Relying on Lake County, the McConaghey court
concludedthat it therefore could not “ analyz| €] each particular item funded withinthe
fireprotection servicesbudget separately to determineif eachindividual item survives

the special benefittest.” City of Pembroke Pinesv. McConaghey, 728 So. 2d at 351,

and upheld the assessment.* In its en banc decision, the SVIM Properties court

* The McConaghey court thus did not reach the question of whether the emergency
medical service component of the City of Pembroke Pines special assessment
conferred a special benefit on real property. SMM Properties, Inc., 760 So. 2d at
1003.

-11 -



receded from this reading of Lake County. SMM Properties, Inc. v. City of North
Lauderdale, 760 So. 2d at 1003.

Inthiscase, theemergency medical servicesareprovided pursuant to aseparate
contract with Broward County. SMM Properties, Inc. v. City of North Lauderdale,
760 So. 2d at 1000. The services provided pursuant to the contract are separate and
identifiable from any services provided by the city. Id. They are aso paid for
separately by the City of North Lauderdale at $318,000 per year. 1d. Although the
servicesaretogether characterized asan “integrated fire rescue program,” 1d. at 999,
the program is an integrated program only in the sense that all of the services are
administratively situated in the same municipal department. Final Judgment at 2.

PLF submits that this Court should not hesitate to examine particular
components of aspecia assessment to determine whether or not they can be charged
as part of aspecial assessment on real property in acounty or municipality. Neither
the administrative placement of the service being examined nor itsassociation with a
servicethat ischargeabl e should influencethelegal analysisor result. Moreover, while
not directly presented in this case, the fact that services are combined--as apparently
Is the case in the City of Pembroke Pines--should not immunize them from legal

scrutiny. To do so, would allow local governments to design and package services

-12-



to circumvent the limits of the taxing power placed upon them. Asthis Court stated
in Satev. City of Port Orange, 650 So. 2d at 4: “[T]hevoters have placed alimit on
ad valorem millage available to municipalities, Art. VII, Sec. 9, Fla. Const. . . ..
These constitutional provisions cannot be circumvented by such creativity.”

[

THE STANDARD OF REVIEW OF
LEGISLATIVE DETERMINATIONS SUPPORTING
SPECIAL ASSESSMENTS SHOULD NOT BE MADE
TOO ONEROUSFOR TAXPAYER CHALLENGES

Giventherevenuepressures, real or perceived, onmunicipalitiesand all levels
of government in Florida, it is not surprising that local governments are constantly
probing for additional revenue sources. At the same time, the organic law of this
state clearly places substantial limitations on the authority of state and loca
government to exact revenuefromtheir constituents. All branchesof state government
are bound to respect these limits. Gray v. Moss, 156 So. 262, 266 (Fla. 1934) (“All
statutes . . . are subject to controlling provisions of both the State and Federal
Constitution[,] . . . which all officersand all electors[are] required to take an oath to
support). Seealso Montgomeryv. Sate, 45 So. 879, 883 (Fla. 1908) (“ Theduty rests
upon al courts, state and national, to guard, protect and enforce every right granted

or secured by the constitution of the United States.”). It isobvious, however, that a

-13-



court may effectively vitiate the ability of ataxpayer to challenge alevy imposed by
placing the bar so high that the ability to challengeisillusory. PLF submitsthat this
Court should exercise care to avoid that result.

Although the standard of review of taxpayer challengesisvarioudly articulated
in the opinions of this Court, the most frequently stated view is that “a legidative
determination as to the existence of a special benefit should be upheld unless the
determinationis’palpably arbitrary or grossly unequal and confiscatory.”” Sarasota
County, 667 So. 2d at 184 (quoting South Trail Fire Control District v. Sate, 273
So. 2d 380, 388 (Fla. 1973)). Seealso FireDistrict No. 1 of Polk County v. Jenkins,
221 So. 2d 740, 742 (Fla. 1969) (“[S]uch determinationswill not be disturbed by the
courts, unless an abuse of power or purely arbitrary and oppressive action is clearly
shown.”). ThisCourt hasnot provided any clear definition of “pal pably arbitrary” or
“purely arbitrary and oppressive.” A reasonable reading of these authorities would
suggest, however, that the degree of proof necessary to successfully challengealevy
must be at or very near the crimina “beyond a reasonable doubt” standard. And
whatever is meant by “palpably arbitrary,” or “purely arbitrary and oppressive,” the
phraseology suggests a standard of review that is more stringent than an ordinary

arbitrary and capricious standard. PLF submitsthat astandard of such magnitude is

-14 -



unnecessary and provides unwarranted comfort to local governments that may be of
amind to stretch the constitutional limits of their taxing power.

In addition, it isnot clear in the law of this state who has the burden of proof
in acourt of law to meet the standard: Does a challenger have the burden at tria to
prove that the legidative determinations exceeded the standard? Or must the
municipality offer proof of some level supporting the levy against achallenge? The
decisional law of this Court appearsin conflict on thispoint. In City of Hallandale
v. Meekins, 237 So. 2d 318, 320 (Fla. 4th DCA 1970), that court articul ated the more
traditional view that “the burden ison those contesting the assessmentsto establishto
establish their invalidity.” InFisher v. Board of County Commissioners, 84 So. 2d
572, thisCourt |looked to thelocal government entity to demonstratethevalidity of the
assessment. That court stated:

“The question of whether property abutting upon a street is in fact
specialy benefited by the paving of the street does not rest exclusively

in the judgment or upon the ‘ipse dixit’ of the municipal officer or

officers, if therearemorethan one, who assertsauthority over municipal

affairs, but it is a question of fact to be ascertained and established as

any other fact, and the proportion of the cost to be assessed against a

particular lot must bear a reasonable and fair relation to the special

benefits which actually accrued.”

... A “special benefit assessment” must be levied according to the
particular benefitsreceived by thereal property in question and in order

-15-



to sustain the assessment, there must be some proof of the benefits other
than the dictum of the governing agency.

Fisher v. Board of County Commissioners, 84 So. 2d at 576 (citation omitted).

Although this Court must be cognizant of the need of government entitiesto be
freeto perform the services under their jurisdiction without undue interference, this
Court should be equally cognizant that the people of Florida have established the
structurewithin which they must operate. Taxation by local government in this state
must be expressly authorized. City of Port Orange, 650 So. 2d at 3, and “[d]oubt
asto the powers sought to be exercised must be resolved against the municipality and
in favor of the general public,” City of Tampa v. Birdsong Motors, Inc., 261 So. 2d
1, 3 (Fla. 1972).

In the case presently under consideration, the lower court recognized the high
standard of review articulated in Sarasota County. SMM Properties, Inc. v. City of
North Lauderdale, 760 So. 2d at 1001. But, ininvalidating the assessment, the Court
alsolooked to therecord provided by the City of North Lauderdal e to see what proof
it had offered to support the assessment. Id. at 1004. (“Additionaly, there was no
evidencein thisrecord that the availability of emergency medical servicesdecreased

insurance premiums or enhanced the value of real property.”) Appellantsarguethat
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the lower court cannot ook to the record in the case, but must accept the legidlative
determinations of the City. Initial Brief of Appellantsat 32. (“[T]he Fourth District
improperly substituted its judgment on theissue of special benefit for that of the City
Council.”)

To giveeffect to this Court’ sruling in Fisher, however, thelocal agency must
be required to prove the existence of a special benefit. A reasonable procedure to
reconcile these decisions is to require the taxpayer to carry the burden of going
forward with evidencethat the property assessment doesnot provideaspecial benefit
to the property assessed. Once such evidence was produced, the burden of
persuasion would be on the local government entity to demonstrate by a
preponderance of the evidence that the proposed assessment provides a special
benefit. A standard such as this would tend to discourage unwarranted taxpayer
actions because there would remain an initial cost and burden on the taxpayer, while
at the same time shifting the burden upon appropriate proof to the local government
to demonstrate the validity of itsaction. Under a standard such asthis, acourt could
readily protect both the organic rights of the citizens of the state and at the sametime

enable local government to effectively exercise its legidative will.
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CONCLUSION

The difference between a special assessment and atax must be scrupulously
maintained. To relax or disregard the distinction would be to disregard the long-
standing, organic will of the people of the state of Florida. The Florida
Constitution forbids the imposition of an assessment which will not benefit
property. The courts of this state have a fundamental role and obligation in
determining whether alocal government levy is a special assessment or atax. This
Court must not make it so onerous for taxpayers to challenge alevy that this
responsibility is effectively abdicated and taxpayer challenges essentially vitiated.

DATED: November 30, 2000.

Respectfully submitted,

FRANK A. SHEPHERD
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