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PREFACE

This Answer Brief on the Merits is submitted on behalf of NASAD AZAM,

Vi



AFEEIA AZAM, TOM BELL, HOPE BELL, SCOTT M. DOLBEARE, MARY E.
RYAN, ASIF ISLAM, REBECCA ISLAM, CHARLES KATZKER, SUSAN
KATZKER,LOUISLAMM, DARA LAMM, EDWARD McCAULEY,JEANETTE
McCAULEY,and ARTHUR SHUSHAN, Plaintiffsinthetrial court and Respondents
here.

ThePlaintiffsinthelower court are: NASAD AZAM, AFEEIA AZAM, TOM
BELL, HOPE BELL, SCOTT M. DOLBEARE, MARY E. RYAN, ASIF ISLAM,
REBECCA ISLAM, CHARLESKATZKER, SUSAN KATZKER, LOUISLAMM,
DARA LAMM, EDWARD McCAULEY,JEANETTEMcCAULEY,andARTHUR
SHUSHAN, and they will hereinafter becollectively referredto as* PURCHA SERS’
or by name. PURCHASERS are the Appelleesin the instant appeal. The Appellant
in the instant appeal is M/I SCHOTTENSTEIN HOMES, INC., and they will
hereinfater referred to as “DEVELOPER” or by name. The DEVELOPER is the
Defendant in the lower court.

TheLower Court dismissed with prejudice athree count complaint filed by the
PURCHASERS against the DEVELOPER for: Count | - Fraud in the Inducement,
Count Il - Rescission, and Count I11 - Negligent Misrepresentation. In Azamv. M/I
Schottenstein Homes, Inc., 761 So.2d 1195 (Fla. 4™ DCA 2000), the Fourth District
Court of Appeal reversed the trial court’s ruling as to Count | - Fraud in the

Inducement, but affirmedthetrial court’ sruling asto Count |1 - Rescission and Count

Vil



[l - Negligent Misrepresentation. The Fourth District Court of Appeal noted
disagreement with the Third District Court’ s broad prohibition on a cause of action
for fraud based upon statements about the status of matters in the public records as
set forth in Pressman v. Wolf, 732 So.2d 356 (Fla. 3 DCA 1999), rev. denied, 744
$S0.2d 459 (Fla. 1999). The DEVELOPER filed aPetition for Discretionary Review
with the Supreme Court of Florida based upon a conflict between the rulings of the
Fourth District Court of Appeal andthe Third District Court of Appeal. The Supreme
Court of Floridaentered an Order Accepting Jurisdiction, and thisappeal hasensued.

For the reasons discussed below, the Fourth District Court of Appeal in Azam
properly applied thecorrect ruleof law and reached the appropriateresult. ThisCourt
should accordingly affirm the Fourth District Court’ sdecisionin aAzam, along with
the First District Court’ s subsequent decision in Newbern v. Mansbach, 777 So.2d
1044 (Fla. 13 DCA 2001), and quash the Third District Court of Appeal’ sdecisionin
Pressman. It should remand this case to the lower court for further proceedings.

The following symbols will be used in this Answer Brief on the Merits

(R) - Record on Appeal

(T) - Transcript of the 07/20/99 Hearing on DEVELOPER’S
Motion to Dismiss

(A) - Appendix to Answer Brief on Merits
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CERTIFICATION OF FONT TYPE

It is hereby certified that the size and type used in this Answer Brief on the



Meritsis Times New Roman 14, afont that is not proportionately spaced.

POINT ON APPEAL

The Azam Court did not err in rejecting the “bright line rule” or



“broad prohibition” of Pressman that statements concerning the
public record cannot formthe basisfor aclaim of actionablefraud
against the seller of residential real estate. The Azam Court
followed therule of law adopted by the Supreme Court of Florida
in Besett and Johnson restricting the doctrine of Caveat Emptor

inthe State of Floridaregarding residential real estatetransactions.
The Azam Court properly applied the Supreme Court of Florida's
rulings in Besett and Johnson in favor of a “case-by-case”

determination of whether apurchaser has an independent duty to
investigate the representations of the seller.



STATEMENT OF CASE AND FACTS

Between December 1995 and August 1998, each of the Plaintiffs, who are
collectively known as the PURCHASERS, entered into a contract with the
DEVELOPER for Purchase and Sale of residential real estate. The lots and houses
were al located in the Brindlewood Subdivsion at or near Wellington, Palm Beach
County, Florida. All of the PURCHA SERS have aleged that an in-housereal estate
agent for the DEVELOPER affirmatively represented to them that two (2) parcels of
real estate located directly across the roadway of the Brindlewood Subdivision was
anatural preserve and would remain that way after devel opment of the Brindlewood
Subdivision.

All of the PURCHASERS have alleged that the character and quality, as a
natural preserve, of thetwo (2) parcelsof real estate was an important inducement in
entering into the contracts with the Developer. However, there was a PaAlm Beach
County Site Plan dated September 11, 1989 that was on file in the public records
which indicated that one of the two parcels was designated to be developed as a
school, and the other of the two parcels was designated to be developed for
commercial use.

The PURCHASERS have alleged that subsequent to the execution of their
contracts and taking title and possession of their lots and house they discovered the

actual designation of the two (2) parcels of real estate located directly across the



roadway of the Brindlewood Subdvision. They discovered that the actual designation
of the two (2) parcels of rea estate located directly across the roadway of the
Brindlewood Subdvisionwasnot anatural preserve. The PURCHA SERSfiled athree
count Complaint against the DEV EL OPER inthe Circuit Court of the Fifteenth Judicial
Circuit in and for PaAlm Beach County where they stated causes of action for Count
| - Fraud in the Inducement, Count Il - Rescission, and Count |11 - Negligent
Misrepresentation. They alleged that the DEVELOPER affirmatively knew of the
existence of the Palm Beach County Site Plan, including the actual designation of the
two (2) parcels of real estate located directly across the roadway of the Brindlewood
Subdvision, at thetimethey made the representationsto each of the PURCHASERS.
The PURCHASERS alleged that DEV EL OPER falsely and fraudul ently represented
to them that the two (2) parcels of real estate located directly across the roadway of
the Brindlewood Subdvision would remain as a natural preserve for the specific
purpose of inducing them to enter into the contracts for purchase and sale of the
subject lots and houses. They alleged that due to the DEVELOPER’S superior
knowledge and unique position, they were justified in relying upon those
representations, which ultimately resulted in damages.

The DEVELOPER filed a Motion to Dismiss the Complaint filed by the
PURCHASERS. The Motion to Dismiss set forth three separate grounds for

dismissal: the “Harry Pepper Rule’ as stated in Harry Pepper & Associates, Inc. v.



Lassiter, 247 So.2d 736 (Fla3™ DCAO, cert. denied, 252 So.2d 797 (Fla. 1971), the
economic loss rule as stated in multiple cases, and that no cause of action can be
based upon amisrepresentation about something that isin the public record as stated
in Pressman. The Trial Court, relying upon the authority of Pressman, entered a
Order dismissing the PURCHSERS' entire Complaint with prejudice.  The
PURCHASERS filed a Mation for Rehearing which was also denied by the Trial
Court. The PURCHASERSthenfiled atimely appeal to the Fourth District Court of
Appedl.

TheFourth District Court of Appeal reversedthetrial court’ sruling asto Count
| - Fraud in the Inducement, but affirmed the trial court’s ruling as to Count |1 -
Rescission and Count |11 - Negligent Misrepresentation. The Fourth District Court of
Appeal noted the bright-linerule of law used by the Third District Court of Appeal in
Pressman, and originally set forthin Nelson v. Wiggs, 699 So.2d 258 (Fla. 3d DCA
1997). Those Third District Court of Appeal cases stood for the proposition that the
availability of adverseinformation in public records precludes an action for fraud on
the part of a buyer of real estate. The Fourth District Court of Appeal declined to
follow abright-line test, and instead ruled that the viability of such acause of action
for fraud against aseller isafactual test that should be determined on a case-by-case
basis. They ruled:

we believethat whether the buyer exercised ordinary diligencein



discoveringthefasity of such statementsshould bedetermined on
acase-by-case basis, and not by some bright-linerule. In making
this determination, the trier should weigh such factors as the
reasonabl eness of the reliance , whether the seller isadevel oper,
and the nature of the public record.

The Fourth District Court of Appeal also agreed by footnote:
We wholly agree with Judge Gross's concurring opinion in this
regard. See, Bessett v. Basnett, 389 So.2d 995, 998 (Fla. 1980)
)holding that a “recipient may rely upon the truth of a
representation, even though thefa sity could have been ascertained
had he made an investigation, unless he knowsthe representation
to be false or itsfalsity is obvious to him”).

Thesameruleof law hasalso been utilized by the First District Court of Appeal
inastrikingly ssmilar case. See, Newbern. Both rulingsfollow the growing majority
rule of law in other jurisdictions.

ThisCourt hasnow exercised itsDiscretionary Jurisdictiontoresolvewhichrule

of law will apply to the State of Florida

SUMMARY OF ARGUMENT

The threshold question for the Supreme Court of Floridais: what is the duty
of apurchaser of residential real estate to independently investigate the affirmative
representations of the seller. The ruling of this Court will substantialy effect the
respectivedutiesof purchaser and seller inall futurereal estatetransactionswithinthe
State of Florida.

The DEVELOPER takesthe position that the purchaser of residential real estate



doeshaveaduty toindependently investigatethe affirmative representationsof aseller.
The DEVELOPER takesthe further position that if a purchaser failsto exercise that
duty, and failsto independently investigate the representations of the seller, they are
precluded from subsequently bringing an action against the seller for fraud based upon
the seller’ s representations.

However, the DEV EL OPER’ Sposition hasnot beentheruleof law inthe State
of Florida since 1980 when the Supreme Court of Florida decided the case of Bessett
v. Basnett, 389 So0.2d 995 (Fla. 1980). The DEVELOPER'’ Spositionfliesintheface
of the growing trend of authority in the State of Florida, and the other jurisdictionsin
the United States, which have moved toward full disclosure on the part of the seller of
residential real estateregarding anythingwhich materially effectsthe price, quality, and
use of the land. See, Johnson v. Davis, 480 So.2d 625 (Fla. 1985).

In order for this Court to reverse the Fourth District Court of Appeal, and the
First District Court of Appeal in Newbern, it will either haveto overturn over twenty
years of established law by reversing Bessett, or carve out a specific exception of the
rule of law established by Bessett for representationsby sellersregarding mattersinthe
public records. Thereis no support for such abroad and sweeping exception.

The better reasoned rule of law isthat which was stated by the Fourth District
Court of Appeal. Thepurchasersduty toindependently investigatetherepresentations

of the seller about issues which are a matter of public records should be decided on



a case-by-case basis on the facts. There is support for such arule in established
Florida case law, and in the case law cited by the DEVEL OPER.

ARGUMENT

Florida, like many states, has traditionally followed the doctrine of Caveat
Emptor whenit cameto salesof residential real estate. Camardellav. Courtright, 126
Fla. 536, 171 So. 225 (Fla. 1936, Greenbergv. Berger, 46 So.2d 609 (Fla. 1950) and
Gonzalezv. Patane, 234 So.2d 8 (Fla. 3 DCA 1970). Thusapurchaser of residential
real estate was precluded from a cause of action against the vendor for fraud or
rescission when the truth regarding representations by the vendor could have been
ascertained by the purchaser from the public records. Camardella. at Fla. 538, So.
at 226; Greenberg. at 609; and Gonzalez. at 8. If theinformationisreadily available
to both the vendor and purchaser, and the purchaser hasfailed to useduediligencein
investigating that information, then the purchaser cannot then complain about the
misrepresentations by the vendor about that information. See, Gonzalez.

Thiswasthe prevailing rule of law inthe State of Floridaaslate as 1977 when
the First District Court of Appeal rendered itsdecision in Turvey v. Kulazenka, 341
So.2d 551 (Fla. 1% DCA 1977). That case, like the case at bar, also involved
misrepresentations by the vendor about the use of the land which were a matter of
public records. Id. At 552. In ruling against the purchasers on action for recission

and misrepresentation, the Court stated, citing Beagle v. Bagwell, 169 So.2d 43 (Fla



1¢ DCA 1964):

It is a generally accepted rule of law in Florida that under any

standard of conduct, and in the absence of accompanying actual

deception, artifice or misconduct, wherethe means of knowledge

are at hand and are equally available to both parties, and the

subject matter is equally open to their inspection, if one of them

does not avail himself of those means and opportunities, he will

not be heard to say that he was deceived by the other's

mi srepresentations.
Id. Thus, the purchaser had a duty to independently investigate the representations
of the vendor about character and use of the property which are a matter of public
record.

The Supreme Court of Floridachanged theruleof law in 1980 whenit rendered

Is decision in Besett adopted the law expressed in Sections 540 and 541 of
Restatement (Second) of Torts (1976). Id. At 997. In doing so, this Court
specifically stated, “A person guilty of fraudulent misrepresentation should not be
permitted to hide behind thedoctrineof caveat emptor.” 1d. ThisCourt further stated,
“A person guilty of fraud should not be permitted to use the law as his shield. Nor
should thelaw encourage negligence. However, when the choiceis between thetwo-
fraud and negligence- negligenceislessobjectionablethan fraud. Though oneshould
not be inattentive to one' s business affairs, the law should not permit an inattentive

person to suffer at the hands of a misrepresenter.” 1d at 998. Following Besett, the

correct rule of law inthe State of Floridawasexpressed as. “arecipient may rely upon



the truth of the representation, even though itsfalsity could have been ascertained
had he made an investigation, unless he knows the representation to be false or its
falsity is obvious to him. [Emphasis added.] 1d. Although the Supreme Court of
Floridadid not render alist of cases effected by their ruling, it did expresdy state,
“We disapprove al other decisions inconsistent with our holding.” 1d.

The Fourth District Court of Appeal, where the case at bar arises, expressly
adopted the new rule of law set forth in Besett, and Sections 540 and 541 of
Restatement (Second) of Torts(1976) whenit rendered itsdecisionin Gold v. Perry,
456 So.2d 1197 (Fla. 4" DCA 1984).

Thelaw in Floridaregarding the doctrine of Caveat Emptor and itseffect upon
residential real estate salescontinuedto evolve. The Supreme Court of Florida, citing
thelir prior ruling in Besett, stated that the doctrine of Caveat Emptor “doesnot exempt
aseller from responsibility for the statements and representations which he makesto
induce the buyer to act, when under the circumstances these amount to fraud in the
legal sense. Johnson v. Davis, 480 So.2d 625, 627 (Fla. 1985). In Johnson, this
Court extended this principle to not only affirmative representations by a seller
amounting to fraud, but nondisclosures that materially effect the price or use of the
land. 1d. at 628. The Supreme Court of Florida noted, “That is, where failure to
disclose amaterial fact is calculated to induce afalse belief, the distinction between

concealment and affirmative representationsistenuous.” 1d. This Court recognized

10



other decisionsin other jurisdictions, aswell as Florida, that still cling to therulethat
wherepartiesaredealing at arm’ slength and thefactslie equally opento both parties,
with equal opportunity of examination, amere nondisclosure doesnot constitutefraud.
Id. The Court also recognized that these caseswere not in accord with the times, and
thegrowingtrend of casesto restrict thedoctrine of Caveat Emptor rather than extend
it. 1d. The Supreme Court of Florida correctly and expressly acknowledged the law
“appears to be working toward the ultimate conclusion that full disclosure of all
material facts must be made whenever elementary fair conduct demandsit. Id. This
Court decided thisrule should bethe rule of law in Floridaregarding sales of homes.
Id. at 629.

Against thishistorical backdrop, any ruling by the Supreme Court of Floridafor
theDEV EL OPER inthiscasewould represent an erosion of well reasoned precedents
aready rendered by this Court. It would represent a substantial erosion of the rights
of the purchaser, and would, in essence create ashield for the vendor to hide behind,
and fraudulently induce purchasersto enter into detrimental transactionsfor residential
real estate. The history of this Court would strongly suggest thisis not the type of
result that has governed this area of the law.

The case of Fry v. J.E. Jones Const. Co., 567 So.2d 901, 902 (Fla. 1¥ DCA
1990) appears to be the first case subsequent to this Court’s rulings in Besett and

Johnson that involved aresidential real estate transaction, and the misrepresentation

11



by the seller of an issue that was amatter of public record. That case, likethe case at
bar, involved a seller that was al so a builder/devel oper, and amatter of land useon a
site plan in the public records. Id. at 902. InFry, the First District Court of Apped
acknowledged the Supreme Court of Florida’ sprior rulingsin Besett and Johnson, the
reasoning behind thoserulings, and the evolving state of thelaw regarding thedoctrine
of Caveat Emptor as the basis of it's decision. Id. at 903, 903. The Court in Fry
found that even though the site plan in the public records was equally accessible by
the purchasers, they were not precluded from an action infraud for failure to conduct
an independent investigation of the seller’ srepresentations. Id. at 903. TheCourtin
Fry aso made one significant observation which ishighly relevant to the case at bar,
and the cases used by the DEVELOPER to justify their position.

Citing the Besett case, the First District Court of Appeal did note that the
purchaser could be precluded form an action in fraud against the seller if the falsity
wasknown or obviousto them. Id. The specific example cited by the Fry Court was
if the seller would have shown the purchaser the site plan that accurately represented
the status of the land in issue. |d.

Three cases decided after Besett and Johnson demonstrate how therule of law
worksinthe State of Florida. InFry, the purchaser neither knew, or wasthefalsity
of the seller’ s representations obviousto him, and wasnot precluded from an action

for fraud against the seller. In Rosiquev. Windley Cove, Ltd., 542 So.2d 1014, 1015

12



(Fla. 39 DCA 1989) the purchaser absolutely knew that the seller’ s representations
werefalse, and was precluded from any action for fraud or recission. In perhapsthe
most significant case, asfar asthe instant case is concerned, in the case of Nelson v.
Wiggs, 699 So.2d 258 (Fla3 DCA 1997), the purchaserswere on constructivenotice
of thefal sity of the sellersrepresentations, inwhichthefal sity of those statementswere
obviousto the seller, triggering aduty of inquiry, and precluding the purchaser from
an action for fraud against the seller.

The Nelson case isimportant because, like theFry case, involved an issuethat
wasamatter of public record, and the Pressman caseisbased upon the Third District
Court of Appeal’sruling in Nelson. The Nelson case differs from the case at bar in
that theinstant caseinvol vesan affirmative representation and the Nel son caseinvolves
anondisclosure. When therule of law is applied to the facts of the Nelson case, it is
easy to seewhy the Third District Court of Appeal ruled asthey did. Thefactual issue
in the Nelson case isthe location of the residential real estate in aflood-prone zone,
and whether the nondisclosure of thisfact by the seller subjected the seller to liability
for fraud. TheThird District Court of Appeal ruledthat it did not. Inruling, the Court
noted that the property was located to the west of aflood control levee, that flooding
intheeast Evergladesisawell knownfact, and the purchaser washimself acontractor
who actually reviewed the building records before entering into the contract for

purchaseand sale. Id. at 259, 260. Thiswasenoughtotrigger afurther duty of inquiry

13



on the part of the purchaser, and failure to do so precluded him from any cause of
action against the seller. Id. at 261. Thus, the principles of the Besett and Johnson
rulings worked under the narrow factual circumstances that existed in the Johnson
case.

However, in 1995, the Third District Court of Appeal recognized an exception
to the rule of law that was described by this Court in Besett and Johnson. See,
Wasser v. Sasoni, 652 So.2d 411 (Fla. 39 DCA 1995). An “asis’ contract for
purchase and sale of residential real estate essentially shiftstheduty toinvestigatethe
representations of the seller back onto the purchaser. 1d. at 412, 413. Failure of the
purchaser to investigate information that is readily available to both parties will
preclude the purchaser, as it did prior to the Besett and Johnson cases, from
subsequently bringing a cause of action against the seller for fraud. 1d. at 413.

The contract for sale and purchase in the Pressman case involves an “asis’
contract. 1d. at 357.

When you look at the narrow factual circumstances of the Pressman casg, it is
easy to see why the Third District Court of Appeal ruled asthey did. The contract
for sale and purchase involved an “as is’ transaction, giving both the seller and
purchaser on equal duties of inquiry. ld. The specific representation by the seller
involved an “eyesore” building that was in the plain view of the purchaser. 1d. Not

only wasthe purchaser under aduty to independently investigate the representations

14



of the seller, the potential falsity of the seller’ s statementswere plainly obviousto the
purchaser. The purchaser clearly should have checked the public records to
determine for himself whether the building was going to be torn down. The Third
District Court of Appeal, under the narrow facts of the case, correctly ruled that the
purchasers failure to investigate the public records precluded him from a cause of
action against the seller.

The unfortunate part of the Third District Court of Appeal’s decision is the
blank statement citing Nelson that “ Statements concerning public record cannot form
thebasisfor claim of actionablefraud. Id. at 360. Not only isit amisinterpretation of
the Nelson case, but it athrowback to the previoudy cited cases that were expressly
disapproved by this Court in the Besett decision.

The effect of the Pressman case is to create a blanket exception to the rule of
law set forth by Besett and Johnson regarding all representationsby the seller involving
issues that are matter of public record. Under that exception, which would be a
substantial deviation from this Court’s prior rulings, a purchaser of residential real
estate would have anew, completely independent duty to investigate each and every
representation by the seller which may or may not be a matter of public record. It
would givetheseller away totrap an unwary or inattentive purchaser, whichisexactly
what the Besett case expressly tried to prevent.

The only other gloss to the rule of law established by the Supreme Court of

15



Floridain the Besett case isthat, in cases involving negligent misrepresentation, the
purchaser’ sfailuretoindependently investigatetherepresentationsof the seller, under
certain circumstances, can be considered as the comparative negligence of the
purchaser and offset a portion of the damages. Gilchrist Timber Company v. ITT
Rayonier, Inc., 696 So.2d 534 (Fla. 4" DCA 1997). The comparative negligence of
the purchaser does not appear, at thisjuncture, to apply to clams of pure fraudulent
misrepresentation. In so ruling, this Court reaffirmed its prior holdings in Besett and
Johnson. Any ruling for the DEVELOPER in the instant case would recede from
those decisions.

The rulings of the Fourth District Court of Appeal in Azam, and the First
District Court of Appeal in Newbern, follow the rule of law set forth in Besett and
Johnson, and even accountsfor the possibility of comparative negligence as set forth
in Gilchrist Timber Company. Under the particular factual circumstances of each of
those cases, the rule of law was correctly applied. As the Fourth District Court of
Appeal aptly stated, the rule must be applied to each case on afactual, case-by-case
basis. These cases are the better reasoned cases, that account for therule of law, and
all of itsexceptions, that has been described in this Answer Brief onthe Merits. The
only exception whichthe PURCHA SERSintheinstant casetaketo the Fourth District
Court of Appeal’ srulingisthat it should have also permitted them to plead causes of

action for recission and negligence.
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Under the facts of the instant case, the contract for sale and purchase were
warranty sales, not “asis’ sales. Assuch, thereisnothing to trigger any duty on the
part of the PURCHASERS to independently investigate the public records to
determineif theland acrossthe roadway would remain asthe“ natural preserve’ that
wasrepresented by the seller’ sin-housereal estate agent. At thetime of the contracts
theland did, in fact, appear to be the “ natural preserve’ that was represented by the
seller’ sin-housereal estate agent. If there had been acraneor construction equipment
on the land, or if the seller had given the PURCHASERS a copy of the site plan at
Issue, it would have placed them on constructive notice of the potential falsity of the
seller’s representations. That would have triggered a duty on the part of the
PURCHASERS to independently investigate the public records to determine if the
land acrossthe roadway would remain asthe® natural preserve’ that wasrepresented
by the seller’s in-house real estate agent. That is not what happened. Compare,
Mortimer v. M.D.C./Wood, Inc., 854 P2d 1307 (Colo.App. 1992). Thus, under the
case law cited above, and specifically the Supreme Court of Florida s prior rulings,
the PURCHA SERS do possess a cause of action against the Seller.

Eventhe State of New Y ork, which hasstaunchly upheld the doctrine of Caveat
Emptor inresidential real estate sales, has recognized a cause of action on the part of
the purchaser against the seller for affirmative representations about issuesthat area

matter of public record. See, Avalon Realty, Inc. v. Baunmrind, 610 N.Y.S.2d 269
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(A.D. 1 Dept. 1994); Caseyv. Masullo Bros. Builders, Inc., 630N.Y.S.2d 599 (A.D.
3 Dept. 1995).

Theruling of the Fourth District Court of Appeal wasrendered in accord with
theprevailing rule of law in the State of Floridaaswell asagrowing number of other
jurisdictions.

CONCLUSION

Based upon the facts and authorities discussed above, the Respondents
respectfully requests this Court to affirm the ruling of the Fourth District Court of
Appeal regarding Count | of the PURCHASERS complaint for Fraud, and reversethe
ruling of the Fourth District Court of Appeal regarding Count Il and Count 111 of the
complaint for Recission and Negligence, and remand the case to the lower court for
further proceedings.

CERTIFICATE OF COMPLIANCE

This Brief complies with the requirements of Florida Rule of Appellate
Procedure9.210(a)(2). ThesizeandtypeusedinthisBrief isTimesNew Roman 14,
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