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PRELI M NARY STATEMENT

Appel  ant was the defendant and appellee the prosecution in

the Crimnal Division of the Crcuit Court of the Seventeenth

Judicial Grcuit, In and For Broward County, Florida. In this
brief the parties will be referred to as they appear before this
Court.

References to the Record on Appeal wll be denoted by a

Roman nuneral, the synbol “R’, and the page nunber.

Ref erences to the Trial Transcript will be denoted by two
nunbers separated by “/”. The first nunber is the transcript
vol une nunber and the second nunber is the page nunber of the
trial transcript which is consecutively nunbered throughout the

vol unes.

STATEMENT OF THE CASE

Appel l ant, Seth Penalver, and Pablo Ibar, were charged by
indictnment with three counts of preneditated nmurder in the first
degree, one count of robbery, one count of attenpted robbery,
and one count of burglary IR8-10. A jury trial was held and a
mstrial due to a hung jury resulted | XR797. Another jury trial
comenced on January 11, 1999. At the close of the State's
case, Appellant noved for judgnent of acquittal 91/12068.
Appel lant’s notion was denied 91/12086. Appel l ant was found
guilty of each offense as charged XR1825- 30. Appel I ant noved
for a newtrial |1XR1738-60. The notion was deni ed.

At the penalty phase Appellant proclainmed his innocence and
wai ved presentation of mtigating evidence 110/14707,14710.

Appel lant’s counsel noved for appointnment of public counsel



| XR1728- 32. The notion was denied |XR1832. The jury’'s
recommendati on was unani nous for death. On July 27, 2000, the
trial court sentenced Appellant to death on the three counts of
murder in the first degree and to life in prison for burglary
and robbery, and to 15 years in prison for attenpted robbery
XR2000.

On July 28,2001, a tinely notice of appeal was filed
XI R2029-30. This appeal foll ows.

STATEMENT OF THE FACTS

On June 27, 1994, the bodies of Casimr Sucharski (al/k/a
Butch Casey), Sharon Anderson and Marie Rogers were discovered
in the residence of Sucharski 42/5242. Al three died from
gunshot wounds 42/ 5343.

There was a dramatic change in Sucharski’s character a week
or two prior to his death 47/5948, 5970. He becane security
consci ous 47/5948. He was al nobst predicting his death 47/5970
The day before his death he was so upset he was ready to cry
49/ 5948.

Pet er Bednarz worked as an assi stant manager at Sucharski’s
club -- Casey’s N ckel odeon 46/5916. Bednarz was al so one of
Sucharski’s closet and nost trusted friends 47/5986. Suchar sk
had run ins with his enployees at times 46/5933. Sucharski was
a very secretive person 47/5962. Even Bednarz did not know
Sucharski’s real name or where he lived for a year or two
47/ 5964. Sucharski kept noney in his shoe 46/5931. Only a

couple of other people including Kristal Fisher, would know



where Sucharski lived and that he had noney in his boots 47/6005.

Bednarz testified that he installed a surveillance canera
in Sucharski’s residence eight days before Sucharski’s death
47/ 5976. The canmera was installed due to Kristal Fisher
47/ 5977. Sucharski had recently kicked Fisher out of his house
47/ 5977. Suchar ski was concerned because Fisher noved in wth
soneone he suspected to be a drug dealer 47/5978. The drug
deal er was 160-170 pounds and approximately 5 9" tall 47/5981.
Police never asked Bednarz about the drug dealer in
i nvestigating Sucharski’s nurder 47/5985. Bednarz tried to find
Fisher after Sucharski’s murder, but she had disappeared
47/ 5985.

Kristal Fisher testified that she lived with Sucharski for
al nrost two years 57/7494. Three weeks prior to the nurder,
Suchar ski ki cked Fisher out of his house 57/7505. Sucharski put
a gun to her head that day 58/7693, 7695. Sucharski literally
threw her clothing out of the house 57/ 7507. Jewelry was |eft
behi nd 57/ 7508. Fi sher was distraught about Sucharski’s death
and decided to travel to Thailand, India, Germany and Laos
57/ 75009. She did not let the police know where to contact her
57/ 7535. Fisher knew she was a suspect and that no one knew how
to find her 58/7658-59. Fisher also testified that the police
coul d have found her if they had asked Terry Franks 58/ 7641.

The video surveillance canmera that Bednarz had installed
recorded the killing of Sucharski, Anderson and Rogers. The

vi deot ape was introduced into evidence as State’'s Exhibit Nunber



2. The videotape shows that two intruders entered the residence
at 7:18 a.m and left the residence at 7:40 a.m 51/6643-44.

The vi deot ape showed the followng: A nmale and two femnal es
were in the residence. Two disqguised intruders entered the
resi dence. One of the intruders was dressed in white and had
sonmet hing covering his face and head and the other intruder wore
a cap and sungl asses. Throughout the video the intruder dressed
in intruder constantly noved about the residence and would
return to where the victinms and the other intruder were |ocated.
At one point, Sucharski’'s pockets were searched and his boots
were renoved. At another point, the intruder dressed in white
cleared a shelf by swiping the objects with his hand. The
intruder then appeared to throw an object at Sucharski. Toward
the end of the intrusion, the intruder in white braced hinself
on a table with his hand. The intruder then began vigorously
wiping the area of the table where his hand touched. The
victins were then shot. The intruder in white then wal ked out
of the canera s view He returned and renoved his disguise
The intruders left the residence at 7:40 a. m

Firearm exam ner, Carl Haemmerle, testified that the weapon
in the video | ooked |Iike a Tech-9 or K G product 46/ 5866

The police went through the house for two days 44/5526.
Certain areas of the house were ransacked while other areas were
undi sturbed 44/5525. The intruders |left valuable |ooking
jewelry behind, including sone dianonds and gold 44/5525,5517.
There were three safes in the house 44/5482. A Dbl ack | ockbox

had a bullet strike on its surface 41/5132-33. It could not be



determned whether the intruders got what they were after
44/ 5525; 53/ 6978.

I nside the house |live and spent .9 mm and . 380 casings were
found 44/5484. A shoe print inpression in blood of one of the
intruders was found 43/5397. There was also a patent foot
inpression in the carpeting 44/5494. A mask was found outside
at the edge of the property 43/5414; 44/ 5494, A blue T-shirt
with trace evidence was found outside 43/5356; 44/ 5500.

The police took a frame from the videotape and produced a
flyer which was sent out to police agencies 48/6170. (State’s
Exhi bit 128) 48/6172.

Approxi mately three weeks later, the police received a call
from the Metro-Dade Police Departnent stating that they had
soneone in custody who |ooked like the person in the flyer
48/ 6189. Pablo Ibar, A berto R ncon and Al ex Hernandez had been
arrested for a hone invasion robbery 48/ 6190; 52/ 6722.

Det ective Paul Manzella talked to Pablo Ibar. Ibar said he
was with a girl named Latisha and a friend naned John Klineczko
on June 26, 1994. |bar eventually went honme and did not wake up
until Mnday, June 27 52/6732. Manzella took the shoes of Pablo
| bar, Al berto Rincon and Al ex Hernandez because a bl oody shoe
inmprint had been left at Sucharski’s house 52/6766. There were
ot hers suspected of the Sucharski nurder, but due to lbar, the
investigation of others was dropped prior to its conclusion
53/ 7000- 01. Manzella testified that Appellant becanme a suspect

after showng the flyers to Jean Klineczko.



Gary Foy testified that he lived six houses from Sucharsk
47/ 6023. Foy left his house on Sunday norning at 7:00 a.m, or
at 7:15 a.m 47/6025-27, but no later than 7:20 or 7:30 a.m
47/ 6030- 31. Foy drove past Sucharski’s house and saw two nen
sitting in a Mercedes 600SL 47/6031. Foy knew it was
Sucharski’'s car because it was a convertible Mercedes 47/6032
It was the only car in Sucharski’s driveway 47/6033. The
Mer cedes backed out and travel ed behind Foy for 5 or 10 m nutes
47/ 6032, 6035.

Foy testified that the passenger had short hair, a scruffy
face and wore a white shirt 47/6043. Foy could not identify the
driver 47/6062. Foy only knew that the driver had kind of |ong
hair 47/6062. The driver’s hair went mdway between the top and
bottom of his ears 47/6101. The driver's hair touched the back
of his shoul ders 47/6139. The driver’s hair did not run down
his back, but it did touch the low part of his shirt collar
47/ 6139. Foy testified that he picked photo #5 and #1 from a
i neup 48/6156. Detective Craig Scarlett testified that Foy
said #5 | ooked |i ke the passenger in the car 48/ 6196. Phot o #5
was a photo of Pablo |bar 48/ 6192-94. Scarlett testified that
Foy also made reference to #1 48/6196. Appellant’s photo was in
the lineup, but Foy did not identify him 55/9395.

Melissa Munroe testified that she was Appellant’s girlfriend
from 1988-1990 and he stayed with her in 1994 after her nom died
59/ 7822,26. Appellant had short hair 66/8764,8851. Appellant’s

hair did not go over his ears 66/8765. Appellant drove a maroon



Cutl ass 59/7827. Munroe had known Pablo Ibar all her life. She
di d not know that Appellant and | bar were friends.

At trial, Minroe did not recognize the person in the flyer
photo (Exhibit 6-X) fromthe videotape 63/8445.

In front of the grand jury, Minroe testified that one photo
| ooked |ike Pablo |Ibar and another photo |ooked |ike Appellant
63/ 8453, 8457. Munroe testified that she was not identifying
anyone and said that she signed the photos because she was asked
to 63/8459-62. The person with the glasses and hat could have
been anyone 63/8460, 8462; 66/ 8836- 37. Munroe was asked to sign
bot h phot ographs and she conplied 63/ 8459.

Munroe testified that on August 4, 1994, she was shown
photos by the police at 4:00 a.m 63/8470,8475. Miunroe told the
police that she did not know who was in the photos 63/8465. The
police wanted Minroe to say it was Appellant and Ibar in the
phot os and kept asking the same questions over and over 63/8486.
Police asked Munroe which photo resenbled Ibar and which one
resenbl ed Appellant 63/8493. Munroe told them there was no way
she could say that the man in the hat was Appellant, but if she
was forced to choose she would say one was Pablo Ibar and the
other one (in the hat) would then be Appellant 63/8493, 8494.
Munroe initially told the police that she would not sign the
phot os, but finally acqui esced because the police said it was no
big deal if she signed because it was not an identification
63/ 8496. Munroe felt pressured into signing the photo 63/8498.
Police took a taped statenent later that norning at 6:45 a.m

63/ 8474. Police told Minroe because she was not mneking an



identification to be short on the tape and not to elaborate
63/ 8499. Munroe testified that she did not feel the need to
explain on tape that she was not identifying anyone because she
had already explained that to police 66/8813. The prosecutor

read portions of the taped statenent in questioning Minroe:

Q And then the next question was: “Ckay. And at
that tine do you recall being shown two photographs?”
And your answer was: “Yes.” Correct?

A Uh- huh. Yes.

Q And the next question was: “Ckay. And for the
record, would you indicate to us what nanes you pl aced
to the individuals depicted in the photographs?”

And your answer is: “That |eft photograph is
Pabl o I bar and the right photograph is Seth.”

A Correct. As they laid the photos down in front of
me, that were already signed, that we already went
through them that’'s why | said the left one is — |
had already signed it. We had already went through
all of that. And | said that.

Q Ckay. Now, the photographs that we're referring
to, that you sighed and dated, that you — in response

to that question, those questions, when you responded
the left photograph is Pablo Ibar and the right
photograph is Seth, are the sane photographs in 6-Y;
correct?

A Yes, but you're taking that out of context by

saying it right there. | know it says it right there,
but you have to understand how it is, what’'s
happeni ng.

| already signed the pictures. W were already in
the police departnent, going through all of that.

Like | said, | didn't realize, | thought they were
doing like a summary of what we had di scussed.
| didn’t feel | had to go into all the details,

when he asked ne this question right here, okay, *and,
for the record, would you indicate to us what nanes
you placed on them?”



63/ 8503- 04.
Munroe’s testinmony at an August 31, 1994, hearing was read into
evi dence as foll ows:

“Questi on: And did you that night on August 4'" nmake
an identification?”

“Answer : So-to-speak | said that it resenbles them
And they had ne put nmy nanme on the back and | told
them that | was not identifying the pictures. And

they said because you said it looks like it, can you
pl ease put your nane on the back.”

* * %

“Question: And who did you tell the police that the
phot ogr aphs | ooked |i ke?”

“Answer : | told themit resenbled Pablo Ibar.”

“Question: And who did you say the photograph on the
right |ooked Iike?”

“Answer: | said it resenbled Seth.”
64/ 8579- 80.

Munroe’s testinony from the 1997 trial was read into
evi dence as foll ows:

“Ri ght. You're asking nme why | signed — or what was

the reason ny name is put there. That’ s the reason,

because there was a resenblance and that’'s how the
police said it to ne.

“I'f I would have said anything else, you would have
tried to day I - that | wasn't giving you the right
i nformation. That’s why the nane’s put on there.

That’s why they told nme to put ny nane on there,
because they had ne say it resenbled them when they
narrowed it down. | don’t know how.”

64/ 8593.



Munroe testified that on a Sunday at 5:00 a.m she saw
Appel lant at Casey’s N ckel odeon 59/7858-61, 7864. Appel | ant
wore a nice dress shirt and pants 63/8405. Appel lant’s shirt
was darker than the person’s shirt in the video 63/8441. Munroe
saw | bar at another part of the club 59/7863. Munroe did not
see Appellant and |bar together 66/8826. At approximately 2:00
a.m, Appellant was totally intoxicated 66/8824. Appel | ant
asked Munroe if she wanted to go honme with him 66/8825. Munr oe
did not renenber on which weekend this occurred except that it
was sonetinme before the nurder 59/ 7874, 7903.

Jean Klinmeckzo testified that he was a friend of Pablo |bar.
Klimeckzo lived with Ibar at his Lee Street residence in 1994
67/ 8915. Al berto Rincon and Alex Hernandez also |ived there
67/8912. Klinmeckzo net Appellant through acquai ntances 67/8910.

Klimeckzo testified that he did not renenber seeing
Appellant or Ibar on the weekend of the nurders 67/8949.
Kl i mneckzo has a general nenory of questioning by police and
bei ng shown sone pictures 67/8949-50. At trial, Klineckzo did
not recogni ze who was in the photos 71/9408. Klinmeckzo’ s nmenory
was not refreshed by reading the transcript of the August 31,
1994 hearing 67/8953.

The followng from a transcript of the August 31, 1994,

hearing canme in evidence:
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Kl i meckzo, Pablo Ibar, Al berto R ncon, Appellant and a group
of friends went to Casey’'s N ckel odeon on June 24, 1994 67/8989.
They stayed out until 6:00 a.m on Saturday norning 67/8990.
Then they went to Ibar’s house 67/8991. A bunch of people,
including Appellant, were in and out of the residence that

Saturday 67/8992. Appel l ant and Ibar went out Saturday night

67/ 8992- 93. They returned approximately 5:00 a.m 67/8994.
| bar grabbed a Tech-9 and the left 67/8994. Kli meckzo saw
Appellant’s car and a big black shiny car 67/8998. | bar and

Appel lant left 67/8999. They later returned in md-afternoon
67/ 9000. They were in Appellant’s car 67/9001. Kl i meckzo was
| ater questioned about two photos by police 67/9004. Kl i meckzo
said the photos were of Appellant and |bar 67/9005.

Addi tional testinony from the August 31, 1994, hearing was
read into evidence: Police came to Klinmeckzo's house and showed
hi m photos. A police office thought one of the photographs was
of Al ex. Kl i meckzo apparently told the officer that the
phot ograph was of Seth and not of Al ex. Kl i meckzo knew t hat
Pabl o I bar and Al ex Sal azar had been involved in a home invasion
robbery in Dade County 68/ 9096-9104.

Kl i meckzo testified that he was probably under the influence
of alcohol and a controlled substance when he cane to court on

August 31 71/9427.

11 -



Klimeckzo testified that he renmenbered police show ng him
some photographs, but could not renenber which photographs he
was shown 68/9113. The prosecutor read into evidence police
statenents showi ng that Klinmeckzo identified Ibar and Appellant
69/ 9154- 55. When Klinmeckzo was asked about the photo of the
individual wth glasses he indicated that one could find a
hundred people who |ooked like that person 69/9158. In the
police statenment, Klineckzo said that Appellant and |bar pulled
up at 7:00 a.m in a big black car that |looked like a
detective's car 71/9396-97, 9447

Kl i meckzo testified that he does not renenber seeing a Tech-
9 at the Lee Street |ocation 69/9175. Kl i meckzo remenbers that
the police showed him very different photos from Exhibit 151
70/ 9299. The police presented him pretty clear photos 70/ 9299.
Kl i meckzo was possibly angry with Appellant 70/9311. Kl i meckzo
admtted that he could have fabricated just because he was angry
71/ 9339.

Kli meckzo testified that his lack of nenory was not to help
Appel | ant . Appel  ant was never a friend 71/9397. The | ack of
menory was possibly due to the use of narcotics 71/9348.
Kl i meckzo told the prosecutor at the prelimnary hearing that he
was high the Saturday night in question and was doing a |ot of
drugs 71/9348. Kl i meckzo was under the influence 71/9349, 9363.

Kl i meckzo renenbers that the photos the police showed him were
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clearer than any photos he has seen at trial, but admtted that
previously he was so high that his perception had nothing to do
with the reality of what he was shown 71/9362. Klinmeckzo cannot
make out who is in the photos now 71/ 9408.

Detective Manzella testified that Minroe and Klineckzo
identified Appellant and Ibar fromthe flyer 75/ 9950, 9956.

lan MIlman testified that he lived wth Pablo |Ibar and Al ex
Sal azar a/k/a Alex Hernandez at the Lee Street address 72/9471,
9477. Al berto R ncon, Jay Taylor and Jean Klineckzo al so spent
nights there 72/9474. M|l man was introduced to Butch Casey
(a/k/a Casinmer Sucharski) at Sucharski’s club by Pablo |Ibar
72/ 9493. MIman did not think that Ibar really knew Casey
because he thought Casey was just being friendly to everybody
72/ 9498.

Ml man testified that police showed him a couple of grainy,
shady photographs, but he could not recognize anybody 72/9523-
24. M| man signed the photos because he was told to 72/9531.
M| man signed the photos for police to show that he had been
shown the photos 72/9525. The police kept asking MIman if he
recogni zed anybody in the photos and M I nman kept saying that he
could not 72/9530-31. M| man was shown the sanme photographs in
court, but does not know who is in the photos 72/ 9528.

Ml man testified that he never made an identification to the

Grand Jury 72/9541. M I man could not determne who was in the
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hat and gl asses 72/ 9544-45, Ml man testified that he had seen
a Tech-9 in Alex Hernandez’ <closet at the Lee Street house
72/ 9553. The Tech-9 was typically locked in Alex’s room
73/ 9715- 16.

MIman testified that he canme back to the Lee Street house
Sunday norning between 6:00 a.m and 7:00 a.m 73/9721
Kl i mneckzo was tearing everything apart and was running around
saying “I need a gun. | need a gun.” 72/9586;73/9714.
Kl i meckzo kept going into Ibar’s room 73/9686. M| man passed
out and when he awoke Ibar and Jay said Klinmeckzo had been
ki cked out 73/9686.

Robin Rice-Qero testified she has known Appellant since
m ddl e school 92/12226. When police discovered that Oero knew
Appel I ant, they asked her if she recognized himin the videotape
photo 92/12228- 29. Oero was certain that the photos were not
of Appellant 92/12228-29. The police asked her repeatedly if

she was sure it was not Appellant and she said, “Yes” 92/12228-

29.

Dr. Mehnmet Iscan was declared an expert in the area of
ant hr opol ogy 95/ 12658. | scan teaches facial reconstruction and
i mge anal ysis 96/12699. |Iscan previously investigated the 1987

case of whether a photo of a Nazi was John Danjanjuk and
devel oped a nethodology of conparing video inmages wth other

phot os or person 96/ 12676. Iscan also wote a book on human
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faci al identification 96/12677. Iscan took photos and
measurenents of Appellant and conpared them to the imges and
photos of the man with the hat and glasses in the videotape
96/ 12688- 71; 102/ 13654- 55. Because the suspect wore glasses and
a hat, only one-half of his face was ever exposed 96/12704.
Neither the eyes nor teeth were visible 97/12881. Al so, the
quality of the video was bad 97/12798.

Because of the quality of the video and photos, Dr. Iscan
could not reach a positive conclusion of whether the person in
the video was Appellant 96/12755, 12762. However, discrepancies
in the lower half of the face would |lean toward a concl usion
that Appellant was not the person on the videotape 96/12762.
Appel lant has a pointed chin while the person on the video has
a rounder or square chin 96/ 12749. Appel l ant also has a nore
pronounced nose than the person on the video 96/12749.
Appel l ant has nore of a straight face than the man on the video
97/ 12778. There were a lot of anthrodonetric and norphol ogi cal
di screpancies between the tw nen 96/12757. Due to the
di fferences Appellant should not be considered the man in the
vi deo 96/ 12763. | scan could not conme to a positive conclusion,
but it is nore likely than not the person in the video is not
Appel  ant 97/ 12784, 12810.

State witness Dr. Walter Birkby was declared an expert in

the field of forensic anthropology 99/13170-74. Dr. Birkby
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reviewed the videotapes and enhanced photos taken from the tape
99/ 13181- 84. Bi rkby could not nmake a determ nation whether the
i mmge was Appellant 99/13181-82. The enhancenent photos | acked
so much detail that it was difficult to find certain facial
features 99/13198. One cannot see the eyes, parts of the nose,
the shape of the lips, or the ears or winkles of the suspect
99/ 13286. The video had the same quality problens. Bi r kby
testified that he could not nmake conpari sons because “they are
that bad” 99/13202. Birkby testified, “If you ve got a poor
unknown photo, | don’t care what you do, you can nassage it any
way you want to, if it’s poor it’s going to be poor in the end”
and he could not reach a conclusion 99/13206. Birkby recognizes
Dr. Iscan as one of the best in the field 99/13249. However,
Bi rkby cannot pick out the shapes of the eyes, nose or lips to
make conpari sons 99/ 13259.

Mramar police took Appellant’s shoes from him at the
Broward County Jail 89/11891-92. Fred Boyd, a latent print

exam ner, testified that he also perforns footwear exam nations

87/ 116009. A nunber of footwear inpressions were found at the
scene of the hom cide — including an inpression of a bloody shoe
pri nt 87/ 11624- 33. There were mnute, and individual,

characteristics in the print 87/11676. Boyd received shoes from
the Lee Street residence, the Mam Police Departnent, and

Appellant to conpare to the shoe prints l|left at the scene
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87/ 11654, 11664, 11680. Boyd testified that one shoe matched the
i npression 87/ 11676. The sneaker had blood on it 86/10424.
However, Boyd was not confident in saying for certain that there
was a mtch 86/11711. Boyd elimnated Appellant’s shoes as
having nmade any inpressions found at the scene 87/11681, 11705.
According to neasurenents the inpressions at the scene conpared
to a size 10 or 11 shoe 85/11189. Appel lant’s shoe is 7%
87/ 11713.

Latent print examner Herbert Jacoby testified that 94
latent prints of value were taken from the crine scene and
conpared to sets of known prints including Appellant’s prints
71 8/ 10372- 76. 61 prints were identified and 33 were unknown
78/ 10377. 57 of the prints belonged to Sucharski 78/ 10380. 2
prints belonged to Sharon Anderson 78/10392. A few prints
bel onged to Kristal Fisher 78/ 10380. None of the prints
bel onged to Appellant 78/ 10391. Jacoby testified that the
unidentified prints could have belonged to the intruders
78/ 10394. Appellant’s prints were found in Appellant’s car
78/ 10385. The prints of Ibar, Hernandez or R ncon were not
found in Appellant’s car 78/ 10391.

Howard Seiden, an expert in the field of forensic hair
identification, testified that he examned the blue shirt found
out si de Sucharski’s residence 75/9919. There were 7 human hairs

and 5 animal hairs taken from the shirt 75/9924. Sone of the
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hairs were Caucasian and one was Negro 75/9927. None of the
hairs was consistent with Pablo | bar 75/9926.

Crime scene investigator Robert Haarer collected Appellant’s
clothes for blood and vacuunmed Appellant’s car 77/10292-
83, 10317. Haarer testified that if the person walked out with
bl ood into the vehicle there would be a good chance of serol ogy
transfer 77/10318.

Appellant’s car tested negative for blood 78/10429. The
prints of | bar, Hernandez or R ncon were not found in
Appel l ant’ s car 78/ 10391.

Marl ene Vindel Martinez did housework for Pablo Ibar’s
mot her in 1994. She testified that photographs 133 and 135
(State’s Exhibits 6H) look |ike Pablo I|bar 50/6455. Martinez
never told police that she was certain that the photos were of
| bar 50/ 6460.

Roxana Peguero, Marlene Martinez' s daughter, testified that
she was present when 5 or 6 police officers canme to the
residence of Maria Casas [Pablo Ibar’s nother] 50/6468-70.
Maria said, “Ch, ny God, that’'s Pablo” 50/6468-69. O ficer
Scarlett showed a photo to Peguero and asked, “Does this | ook
i ke Pabl 0?” 50/6471. He kept asking the question over and over
so “we” said that person |ooks |ike Pablo 50/6471-72. Peguer o
was nervous and did not identify Pablo 50/6487. Peguero had not

seen himin a long tine so she did not know 50/6472. Peguer o
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was asked to sign the photo 50/6476. Peguero testified that she
could not identify the person in State’s Exhibit 135 50/ 6479.

The prior trial testinony of Maria Casas was read into
evi dence 51/6577, 6604. Pablo Ibar is her son 51/6578. Casas
had seen Appellant only once or tw ce 51/6575. Police cane to
her house to search Pablo's room 51/6582. Casas did not
identify anyone that day 51/6585. Police showed her a photo,
but she did not nmake an identification 51/6585. They said,
isnt this Pablo and she replied, no, it’'s not 51/6601. Casas
testified it was not Pablo 51/6601. Casas testified that she
has never see State’'s Exhibit 35 (the blue T-shirt found at the
scene) before 51/6593.

Jeannie Smth testified that she saw Pablo Ibar and Al ex
Hernandez in Casey’s N ckel odeon on the Wdnesday before them
murders 75/ 9997- 98. I bar had a dispute with Sucharski over
paying his bill 75/10000-11

Denni s Meads works for Consolidated Electric Supply 50/6491.
the blue T-shirt found at the scene was a T-shirt given away in
pronotions 50/ 6493. Thousands of these shirts were given out
50/ 6496. There is no way of telling who got a shirt 50/6499.

Detective Scarlett testified that he never asked Casas,
Peguero or Martinez if the photo |ooked |ike Pablo 50/650L1.
Scarlett testified that the wtnesses identified |bar 50/6508-

16.
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Kinberly San testified that she noved in a house wth
Appel l ant around the first of June, 1994 83/10904-5. On June
27t San and her relatives went to the residence to pick up
movi ng boxes 83/10906- 09. San drove and her brother Brian and
Dave Phillips were right behind her 83/10918. They arrived at
8:01 or 8:02 84/11045. Wien San arrived she saw the garage door
closing with a black car inside 83/10918. She went inside the
house with Brian and Dave right behind 84/11142. There was a
guy standing in the kitchen 83/10918. San had not seen the guy
before and asked him who he was 83/10918-109. He said, *“Pablo”
83/10918. San wal ked through the kitchen to the garage and saw
Appel I ant 83/10918. San concluded the black car was a Mercedes
due to its peace sign-type enblem 83/10919; 84/ 11064. San asked
Appel l ant where he got the car and he said it was a friend s
83/ 10923. Appel l ant was at the house for 10 mnutes and then
| eft 83/10924. Appellant drove off in his Maroon O ds and Pablo
drove off in the black car 83/10924. San saw pi nki sh bubbl es
com ng fromthe washing machine 85/11049. A lot of them were on
the floor 85/11058-59.

San testified that she cane to realize in August of 1994
that Appellant was involved in the nurder 84/11099-11100. San
called the Broward County tips line but was told that they had
enough information and they did not need her information

84/ 11102. Previously, San had denied that she had tried to
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contact anyone about this information 84/11104. In deposition
San had testified that she did not go to authorities in March of
1995 because she was afraid of Appellant 84/11115. I n January
through April of 1995, San wote intimte letters to Appellant
whi ch included requests by San that she be placed on a contact
visit list so she could “cone and see ny sweetheart” 84/11115-
37;85/11155-78. San traveled from Tennessee to Florida to visit
Appel lant in jail 84/11122. San posed as Appellant’s sister
84/ 11122, 11127. San invited Appellant to cone live with her
85/ 11153.

San testified that she went to authorities in 1997. San
testified that it beat her up inside for three years to have the
informati on about Appellant 85/11152. San’s fiancé is Bill
Grace 85/11212. Grace was convicted in 1996 for aggravated
battery on a pregnant female and possession of a gun by a
convicted felon 85/11212. In February of 1997, San offered to
give Gace's attorney information against Appellant in return
for keeping Gace out of prison 85/11217,11219.

San testified that she could not identify the face of the
image in the video and photos because the face was too blurry
85/ 11256. However, she knows that person was Appellant based on
the way he walks and the way he put the gun in his trousers
85/ 11256. San is wunable to explain or describe what s

di stinctive about Appellant’ walk 85/11257-58. San does not
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know which hand the suspect wused to put the gun into his
trousers 85/11257. San testified that the other person | ooked
i ke Pabl o 85/11251. San testified, wthout identifying a tine
period, that she had once had a phone conversation wth
Appel lant in which he stated that he would have to kill soneone
to get sone noney 83/10915-16.

Brenda Kinnaman is Kim San’s nother 86/11372. She testified
that she helped Kim nove 86/11396. Ki nnaman arrived about the
same tinme or right after Dave Phillips and Brian Kinnaman
85/ 11405. Ki nnaman did not see a black Mercedes 86/11406.
Ki nnaman did not see bubbles flow ng out of the washing machine
86/ 11498.

Dave Phillips testified that he helped San nove in 1994
VWien he pulled up to the house he saw Appellant and another man
pull away in a black Mercedes 79/10498-501. Phillips believes
it was a Mercedes 79/10569. Phillips was questioned by police
in 1997 79/10540-41. They had been sent to Phillips by Kim San
79/ 10541. Phillips testified that Kim San spoke to him about
the Mercedes before police cam to talk to him 79/10598.
Phillips called Kim San after talking to police to nake sure
that what he had told them was correct 79/10599. Phillips asked
Kim San what he was supposed to say 79/10579. Phil l'i ps
acknow edged asking Kim San if he had seen a bl ack Mercedes:

Answer : “l1 told her, | asked her if it was a
Mer cedes. And she said yes, there was a Mercedes.
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And | said there was a black Mercedes convertible;

right? And she’s — and she goes right. And she goes

yeah, you’'re correct. And | said that’s it.” Right.

A Correct.
79/ 10581. Phillips testified that he told the truth as to what
he saw 79/10579. Phillips had an aggravated assault charge
pendi ng against him at that time 79/10542. He was al ready on
probation 79/10544. Phillips testified that he was unaware that
hel ping police would help him 79/10548. Phillips received a
wi t hhel d adjudication and probation 79/10543. It is possible
that Phillips was upset with Appellant for having dated Kim San
79/ 10621.

Jasmne MMrtry testified that she gave birth to the
Ki nnaman grandchildren 92/12241. McMurtry knew Appel |l ant
through Kim San 92/12242. Prior to going to the State Attorney,
Kim San had spoken of Appellant being not guilty 92/12244, 12257.
She said Appellant could not have done it because she was at
honme at 7:30 a.m and he was with her 85/12250. At other tines,
San has indicated that she believed Appellant was involved in
the nurder 92/12260. McMurtry testified that the police flier
was not of Appellant 92/12252. She could not say from the video
that it was Appellant 92/ 12251.

Detective Robert Lillie of Mrgate testified that he has
known Kim San from 15 to 20 years and saw that she canme to court

95/ 12612-17. In June of 1997, San told Lillie that she had
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i nformation about another hom cide and an individual named Chris
Lynch 95/12618- 19. San was interested in sone type of |eniency
for her Dboyfriend Bill Gace 95/12619-20. San gave the
inpression that no one had been arrested for the homcide
95/ 12670. Wien Lillie discovered that a suspect had been
arrested he discontinued tal ks 96/12620-24. San also inplied
that she was saving information from the prosecutor in order to
get leniency for Gace 96/12621. Lillie testified that San has
a reputation in the comunity as “not a truth-telling person.
She’s a liar” 96/12622.

Detective Mark Suchomel testified that because of the
information regardi ng bl oody clothing being washed and overfl ow
from the washing machine, he tried to find blood in the l[aundry
area of San’s ex-residence 94/12453. The flooring in the
| aundry room had not been cleaned 94/12457-9. From San’s
deposition, Suchonel expected a good possibility of a positive
reaction 94/12478. There were no positive results for blood
94/ 12466.

Stuart Janmes, an expert in blood stains as a forensic
scientist, testified that he perfornmed a nunber of experinents
trying to get pink bubbles fromblood to overflow from a washi ng
machi ne 93/ 12316- 342. No matter what conbinations of blood and

detergent were used, and no matter what other variables were

.24 -



used, Janmes could not get anything but white bubbles to overfl ow
fromthe washi ng machi ne 93/12316- 342, 12388; 103/ 13739.

Terry Laber, an assistant lab director for the M nnesota
Crime Laboratory, testified that he was hired to determne
whet her pink bubbles could result from bloody clothes being
washed 98/13037. Laber was able to get a pink discoloration to
t he bubbles 98/13047. The nore bubbles that were produced the
| ess discoloration there was 98/ 13064, 13097. In Laber’s
experinments, a person wuld not be alerted to the slight
di scol orati on. Laber could not get the washed to overflow with
bubbl es in his experinents 98/ 13098.

Paul Kish, a research associate wth the forensic science
| aboratory from Corning and recipient of an achievenent award in
bl ood stain interpretation testified as an expert 103/13741-48.
Ki sh conducted experinents and reviewed the experinments or Laber
and Janes. Laber was unable to replicate the conditions of
havi ng bubbl es overflow 103/ 13762. After review ng experinents,
Kish concluded that washing bloody clothes would not inpart
color to bubbles overflow ng the machi ne 103/ 13765- 66.

Chri stopher Bass testified that he saw Appellant and | bar
in the Broward County Jail 73/9728-9. Bass knew who they were
because he had seen a television report about their being
arrested for nurder the previous night 74/9794. Bass had been

arrested for DUS 74/9730. Bass has been convicted of 13
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felonies, 10 for dishonesty 74/9787. Bass appears to identify
| bar as Appellant in open court 73/9729. Bass testified that
| bar and Appellant were in a holding cell 74/9798. Bass heard
Appel l ant say, “ny lawer says | got a shot because | didn't
take ny mask off, you did” 74/9798.

I n deposition, Bass quoted Appellant differently and did not
mention a nmask 74/9880-81. Bass testified he has lied before
74/ 9824. Bass did not report the conversation until 40 days
| ater when he contacted an FDLE agent that he had dealt with in
the past 74/9802,9887. There were between 9 and 14 other
inmates in the cell and it was possible that they heard the
statenment 74/9883. The FDLE agent would |ater speak against
prison time for Bass 74/9814. Bass testified that the FDLE
agent’s actions were not related to this case 74/9814.

At 10:45 a.m June 28, 1994, a two-door convertible 1991
Mercedes 300SL was found burning in Palm Beach County 42/5192;
82/ 10763. The car belonged to Casimr Sucharski 42/5195. There
were tire tracks at the scene 82/10798. The wheel base was 57
i nches 82/10798. The neasurenent could be off by % inch
82/ 10811.

CGeorge Sapora nmintains the data bank archives for Ceneral
Mot ors 90/12011. The front wheel to wheel neasurements for a
1985 A dsnobile Cutlass Suprene is 55.85 inches 90/12015-22.

The wheel base on each Chevrolet nodel car is within a 10th of an
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inch of 58.5 to 57.7 90/12042. 1.8 mllion cars for Chevrolet
meet this measurenent 90/ 12044.

Joseph Hanstein, an auto technician at Maroone Dodge in
Ponpano Beach, testified that track measurenents for Chrysler
cars are 57 inches 92/12266-75.

M chael Jordan is enployed at Maroone Fort and testified
that a nunber of Fords including Mistang, Capri, LTD and Marquis
and ot her nodel s have a wheel base of 57 inches 93/12304.

Mary Ann Henry testified that she was the service advisor
for Mercedes Benz in 1994 and knew Sucharski’s autonobile
98/ 12968. Sucharski’s car did not have a stand up enblem

98/ 12975.
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SUMVARY OF THE ARGUMENT

1. Over Appel l ant’ s hear say obj ecti on, I an M | man
testified that Alex Hernandez told him that he was going to
North Carolina. The out-of-court statenent was admtted to show
Her nandez actually went to North Carolina -- i.e. as subsequent
conduct -- 8 90.803 (3). However, to be adm ssible there nust
be other evidence tending to show that Hernandez went to North
Car ol i na. Because there was no such evidence in this case, it
was error to admt the out-of-court statenent. The error was
not harnl ess.

2. Over Appel lant’s  objection, the prosecutor was
permtted to introduce evidence that there were conversations
between the defense attorney and Melissa Minroe in order to
speculate to the jury that Appellant’s attorney had caused
Munroe to change her testinony. Appel  ant objected that the
conversations were irrelevant and the prosecutor should not be
permtted to introduce the evidence and then intimte w ongdoi ng
by the defense w thout evidentiary support of wongdoing. It
was error to admt the evidence. The error was not harnl ess.

3. The prosecutor introduced jail records showi ng contacts
bet ween Appellant and his attorney. Appel | ant objected that
this evidence was irrelevant and that the prosecutor was going
to utilize tis evidence to intimate to the jury that Appellant

had tanpered with a wtness. There was no evidentiary support



of tanpering. It was error to introduce the irrelevant jail
records. The error was not harm ess.

4. Over objection, Detective Mnzella was permtted to
testify that he did not believe what Pablo Ibar told him wth
regard to where he was at the tine of the nurders. It was error
to allow the opinion testinony. The error was not harniess.

5. The trial court erred in overruling Appellant’s
objection and in permtting Detective Manzella to describe

consistent facts that Kl imeckzo and MIman had told him The

testinony was hearsay. Moreover, the purported use of the
testimony -- to show why the police believed Klinmeckzo -- was
I npr oper. It was reversible error to admt the hearsay
evi dence.

6. Over objection, evidence that Appellant resisted police
when they took his shoes was introduced into evidence. Such

evidence did not show that Appellant was quilty as the
pr osecut or cl ai med. Such evidence was irrelevant and
prej udi ci al .

7. Over objection, a statenment nmade by Appellant to

Melissa Munroe was introduced into evidence allegedly to show

consci ousness of quilt. However, the statenment was irrel evant
and prejudicial. It was reversible error to admt the
st at enent .



8. Over Appellant’s objection, Dr. Birkby, an expert in
forensic anthropol ogy, was permtted to give an opinion on the
ability of a lay person to recognize soneone in a poor quality
phot o. It was error to admt such an opinion. The error was
not harnl ess.

9. The prosecutor nade a nunber of inproper coments
during closing argunent including telling the jury that defense
counsel was putting blinders on them so that they would only see
his version of the truth, that there had been another trial
that the defense was hiding evidence from the jury, that the
defense had failed to exercise their subpoena power, that the
jury owed it to the people of the community to return a guilty
verdi ct.

10. Over Appellant’s objection the prosecutor introduced
out-of-court statenents of Jean Klineckzo as to what allegedly
occurred on the weekend of the nurders. The statenents were
hearsay and not excludable from hearsay pursuant to the forner
testinmony or prior inconsistent statement exceptions to the
hearsay rule. It was reversible error to admt these
st at ement s.

11. After being shown photo inmages taken fromthe videotape
of the intruders, Melissa Minroe and Jean Klinmeckzo gave all eged
statenents opining that the imge was of Appellant. These

all eged out-of-court statenents were admtted under section



90.801(2)(c). However, these statenents were |ay opinions and
not an identification after per cei vi ng a person (8
90.801(2)(c)). Thus, the out-of-court statenents constituted
i nadm ssi bl e hear say.

12. The trial <court erred in sustaining the state's
obj ection and prohibiting Appellant fromintroducing to the jury
a taped conversation between Casey Sucharski and Krystal Fisher.

13. The trial court erred in admtting hearsay statenents
made by Jean Klinmeckzo into evidence. The statenents made at an
adversari al prelimnary hearing were not adm ssible as
identification or former testinony. The statenents were very
prejudicial and not cunul ative.

14. \Where the only the only evidence of Appellant’s qguilt
was out-of-court statenents, the evidence was insufficient for
convi ction.

15. It was reversible error to admt out - of -court
statenents of Kim San that she believed that Appellant was
involved in the nurders.

16. Maria Casas’ prior trial testinony was unfavorable to

the prosecutor yet the prosecutor introduced this testinony over

def ense objection. The forner testinony was introduced as a
subt er fuge to adm t ot her Casas’ al | eged out - of -court
st at enent s. Appel lant was denied his rights to confrontation,

due process, and a fair trial.



17. Appellant was denied his rights to confrontation, due
process, and a fair trial where the prosecutor called w tnesses
in order to admt their out-of-court statenments which would
ot herwi se be inadm ssible.

18. The trial court erred in overruling Appellant’s
objection to the out-of-court statenents as to why Kinberly San
finally canme forward with information three years after the
mur der s. There was direct dispute as to why San finally cane
forward after three years. The out-of-court statenent was
hearsay. The hearsay evidence was not harni ess.

19. The trial court erred in prohibiting the deposition of
Her schel Ki nnaman into evi dence.

20. The death sentence violates Apprendi v. New Jersey, 530

U S 466, 120 S.C. 2348 (2000) and R ng v. Arizona, U S

_, 2002 W 1357257 (June 24, 2002).
21. The death penalty in this case is unreliable.
22. The trial court erred in prohibiting consideration of
resi dual doubt as a mtigating circunstance.
ARGUMENT
PO NT I
| NTRODUCTI ON OF AN CQUT- OF- COURT STATEMENT AS PROOF OF
SUBSEQUENT CONDUCT UNDER 8§ 90.803 (3)(A)(2), FLORIDA
STATUTES, OVER APPELLANT’ S OBJECTI ON DEN ED APPELLANT
H'S RIGHTS TO CONFRONTATION, DUE PROCESS AND A FAIR
TRI AL UNDER THE FLORI DA AND UNI TED STATES
CONSTI TUTI ONS.

STANDARD OF REVI EW
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Dependi ng upon the nature of the issue involved, evidentiary
rulings will be subject to either de novo review or to an abuse
of discretion review If the ruling on evidence consists of a
pure question of law, the ruling is subject to de novo review.

See Steven Childress and Martha Davis, Federal Standards of

Review, 8 4.02 (1997) (“[w hile many courts’ rulings on evidence
are discretionary, it is clear that many particular evidence
determ nations raise a question beyond that application and may
be considered questions of |aw’). For exanple, statutory
construction is purely a legal matter and therefore subject to

de novo review. Engi neering Contractors Association of South

Florida v. Broward County, 789 So. 2d 445, 449-50 (Fla. 4'" DCA

2001).

Evidentiary rulings that are not pure questions of |aw fal
under an abuse of discretion review However, rulings contrary
to the evidence code constitute an abuse of discretion. Taylor
v. State, 601 So. 2d 1304, 1305 (Fla. 4t" DCA 1992) (discretion

is “narrowly limted by the rules of evidence.”); Nardone V.

State, 798 So. 2d 870, 874 (Fla. 4" DCA 2001) (no discretion to
make rulings contrary to evidence code).

The instant issue involves a pure legal question and
therefore is subject to de novo review However, even if an

abuse of discretion standard is used -- the trial court would
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have abused its discretion in making a ruling contrary to the
evi dence code.

The defense in this case was that the prosecution failed to
prove beyond a reasonable doubt that Appellant was one of the
intruders -- especially with the grainy, blurry photos w tnesses
had been shown. A part of that reasonable doubt is that Al ex
Hernandez (a/k/a Alex Salazar) my have been one of the
i ntruders.

Over Appellant’s objection, lan MIman testified that Al ex

Her nandez told him that he was going to North Carolina 73/9657

The trip to North Carolina was on the weekend of the nurders
73/ 9657- 58. The prosecutor argued that the out-of-court
statenent was adm ssible as substantive evidence to prove
subsequent conduct that Hernandez was in North Carolina at the
time of the nurders 72/9576. It was reversible error to
overrule Appellant’s objection and allow the out-of-court
statenent into evidence.

Appel | ant objected that the statenent should not be admtted
as evidence that Hernandez was in North Carolina at the tine of
the nurders. Appel  ant specifically argued sone evidence of an
i ndependent act was needed in order for the out-of-court
statenment to be relevant and adm ssible 73/9632-34. The
evidence of an independent act was required to provide

sufficient probative value from the out-of-court statenment to
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draw the inference that the act was done 73/9612. Appel l ant’ s
counsel conplained that he could not cross-exam ne Hernandez
about the statenent 73/9636. Appel l ant pointed out that the
statenment was untrustworthy because a person who is performng
a crinme [as Appellant clainms that Hernandez did] would have a
motive to falsify a claimthat he was going to be out of state
and thus create an alibi for hinmself 70/9316; 73/ 9636.

Rul es and statutes are to be construed against the party

claimng the exception to the rule or statute. Pal - Mar Wt er

Managenment District v. Board of County Comm ssioners of Mrtin

County, 384 So. 2d 232 (Fla. 4" DCA 1980).
Section 90.803(3) provides in pertinent part as foll ows:

The provision of S. 90.802 to the contrary
notw t hstanding, the follow ng are not inadm ssible as
evi dence, even though the declarant is available as a
W t ness:

(3) Then Existing Mental, Emotional, or Physical
Condi ti on.

(a) A statenment of the declarant’s then existing
state of mnd, ... including a statenment of
intent, plan, ... when such evidence is offered
to:

* * %

2. Prove or explain acts of subsequent conduct
of the decl arant.

(b) However, this subsection does not nmake adm s-
si bl e:
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2. A statenment made under circunstances that
indicate its |ack of trustworthiness.

Section 90.803(3) is an adaptation of Miutual Life Insurance Co.

v. Hllnon, 12 S.CG. 909 (1892). In Hllman, one issue was

whet her a man naned Walters went away. The Suprene Court held
that letters saying that Wlters was going away were not
conpetent as proof that Walters actually went away, but when the
letters were made at a tinme when “other evidence tended to show
that he went away” the letters were admssible to show that it
was nore probable that he went away:

The letters ... were conpetent not as narratives of
facts communicated to the witer by others, nor yet as
proof that he actually went away from Wchita, but as
evidence that, shortly before the tinme when other
evi dence tended to show that he went away, he had the
intention of going, and of going with Hillnon, which
made it nore probable both that he did go and that he
went with Hllnmon than if there had been no proof of
such intention.

12 S .. at 912-13 (enphasis added). This is consistent with
Appellant’s position that a nere statenent of where a person is
planning to go is not sufficiently probative by itself to prove
that the person went there. This is especially true where the
declarant has a possible notive to make a false statenent of
where he was going — thus creating an alibi.

In People v. D Arton, 289 A D 2d 711, 734 N.Y.S.2d 309

(S.C. App. NY. 2001), the court held independent evidence of
reliability [circunstances which all but rule out a notive to

falsify and evidence that the intended future acts were at | east
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likely to have taken place] is required to admt out-of-court

statenents to prove subsequent conduct:

Nonet hel ess, even under t he first and second
classifications, there must be independent evidence of
reliability, i.e., a showng of circunstances which

all but rule out a notive to falsify and evi dence that
the intended future acts were at least |likely to have
actually taken place (People v. Janes, supra, at 634-
35, 695 N.Y.S 2d 715, 717 N E. 2d 1052; see People v.
Chanbers, supra, at 92, 512, N Y.S 2d 89). We agree
with defendant that there is no independent evidence
of reliability. There is no evidence that the debtors
ever arrived, that Coppola received cash from the
debtors or even that Coppola had |oaned noney to
anyone. Accordi ngly, County Court erred in receiving
evidence of the three tel ephone conversations between
Gardner and Coppol a.

289 A D.2d at 714 (enphasis added); see also U.S V.

Badal anenti, 794 F.2d 821, 826 (2d Cr. 1986) (out-of-court

statenment was adm ssible to prove declarant’s subsequent act
because of independent evi dence).

Also, the circunstances surrounding the statenent are
unt rust wort hy. Hernandez was a nmmjor suspect. As such, he
woul d have had a very strong notive to have people believe he
was out-of-state at the tinme of the nurders. Not hi ng can nake
a statenent nore untrustworthy than a strong notive to falsify.
Yet, there was absolutely no evidence aside from the out-of-

court statement which indicated that Hernandez was in North

Car ol i na. Further, the greatest engine of ascertaining the
truth —- cross-examnation -- was not available to test
Her nandez on whether he actually was in North Carolina. The
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jury could not view Hernandez’ deneanor in determning the
accuracy of the statenent and the alleged subsequent conduct.
It was error to allow the out-of-court statenent to be placed in
evi dence over Appellant’s objection.

The error cannot be deened harnless. The defense was that
the prosecutor failed to prove beyond a reasonable doubt that
Appel l ant was one of the perpetrators. A contributing part of
t hat reasonabl e doubt was evidence that Al ex Hernandez was the
i ndividual with Pablo |bar. Al ex Hernandez lived wth |IDbar
72/9471,9477. Al ex Hernandez was arrested with | bar for another
home invasion robbery 48/6190; 52/ 6722. The other hone invasion
robbery was very simlar 56/7366. Al ex Hernandez owned and kept
under lock a Tech-9 60/9179; 73/ 9715-16. Even after view ng the
video and flyers, due to facial features and eyew tness Foy’s
description — police thought that Al ex Hernandez was the second
suspect 48/6239; 55/ 7277, 7286;68/9097. Al ex Hernandez typically
wore a hat 55/7287, as did the suspect in the video. In the
photo I|ineup, Alex Hernandez |ooked the closest to the second
suspect that was |eaving the scene 49/6308. Her nandez, not
Appellant, was with Ibar in the victims club on the Wdnesday
before the nmurders when there was a dispute over a bill 75/9997-
10000. The prosecutor enphasized the hearsay evidence, as to
what MIman was told, to the jury to explain why Hernandez was

el imnated as a suspect:

38 -



They knew that Hernandez, who was initially a person

that they thought was involved, given the bone

structure, was in North Carolina, according to MI man,

he told me that’s where he was going, we had just cone

back froma trip. He told ne that’s where he’s goi ng.

He left, went to his parent’s house, cane back Sunday.

And Hernandez was out of town that weekend, even

according to MIman. And the police know that. They

don’t need to keep barking down that alley -- or

bow i ng down that alley when MIman is saying that.
108/ 14483.

The very existence of the above-nentioned evi dence regarding
Al ex Hernandez could have aided reasonable doubt in the jury’s
mnd as to Appellant’s alleged guilt. However, informng the
jury through hearsay that Hernandez had an alibi of being in
North Carolina at the time of the nmurder negates any evidence
pointing toward him The error of admtting the hearsay alibi
cannot be deened harm ess to Appellant’s cause.

In addition, this was an extrenely close case. The first
trial of this case resulted in a hung jury. The prosecution

relied on the out-of-court opinions of Melissa Munroe and Jean
Kl'i meckzo. The prosecutor argued that his entire case rested
upon the alleged recognition by these w tnesses. Yet, these
W tnesses testified at trial that the video/photo was of such
poor quality that they could not tell who was in the

vi deo/ photo.? Qher witnesses famliar with Appellant testified

1 Also, Klinmeckzo's ability to renenber events around the
time of the nurders was very nuch in question. Kl i meckzo
testified that he had been taking drugs and was high on the
weekend in question and that his perceptions may not have been
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that  Appel |l ant was  not the person in the video/photo
92/ 12228, 12252. The expert wtnesses could not identify
Appel lant in the video/ photo. Even Detective Manzella conceded
that the photos were blurry and fuzzy 76/10114. Foy, who saw 2
men |eave in Sucharski’s car, was shown Appellant’s photo but
did not make an identification 55/9395.

There is no physical evidence connecting Appellant to the
crine. There was no DNA |inking Appellant to the crine. None
of Appellant’s prints were found at the nurder scene 78/10391

None of the itens taken from the scene were even in Appellant’s

possessi on. The shoes taken from Appellant did not match the
shoe that made a blood inprint at the <crinme scene
87/ 11681, 11705. Appel lant’s shoe size 7% (87/11713) was

different fromthe size of the shoe that made the inprint 10-11
(85/11189). No blood, or any other evidence, was found in
Appel lant’s car 78/10391. Ibar’s prints were not found in
Appel lant’ s car 78/ 10391.

The wheel base of Appellant’s car (55.85 inches 90/12022)
does not match the wheel base found where Sucharski’s car was
abandoned (57 inches 82/10798).

Appel  ant was not connected with the one person who would

have a notive to kill Sucharski -- Krystal Fisher.

based on reality. Klimeckzo told police that he was with M I man
and girls until 4 or 5 am on the norning of the nurders
76/ 10103. MInman dispute this statenent.
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The testinmony of Kim San was effectively inpeached. San had

a notive to fabricate -- she was looking to give information in
exchange for a deal for her fiancee -- Bill G ace.
Detective Robert Lillie testified that San has a reputation

in the coomunity as “not a truth-telling person. She’s a liar”
12622.

Jasm ne McMurtry testified that prior to going to the grand
jury, Kim San had spoken of Appellant being not qguilty
12244, 12257.

San failed to come forward with the alleged information
until 3 years after the nurders when she wanted to cut a deal
for he boyfriend. San expl ai ned her delay was because she was
afraid of Appellant. However, cross-exanm nation showed that not
only was she not afraid, but she made contact w th Appellant and
invited himto live wwth her. She also visited himand sent him
| ove letters.

Dave Phillips allegedly corroborated part of San’s testinony
about a black Mercedes being present. However, Phillips
admtted that San spoke to him about the black Mercedes prior to
talking wth police and he had her tell himwhat he was supposed
to say T10579. Phillips acknowl edged asking San if he had seen

a bl ack Mercedes:

Answer : “ told her, | asked her if it was a
Mer cedes. And she said yes, there was a Mercedes
And | said there was a black Mercedes converti bl e,
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right? And she’s -- and she goes right. And she goes
yeah, you’'re correct. And | said that’s it.” Right.

A Correct.
10581.

The jury also knew that Phillips had notives to lie -- he
was angry with Appellant for having dated Kim San 10621, and he

had an aggravated assault charge pendi ng agai nst hi m 10542.

The bottom line 1is that San’s «credibility was very
guest i onabl e. Thus, her testinony would not nake an error
har m ess.

Also, even if the jury believed San to be credible, her
testinony did not show that Appellant was guilty.?

Chri stopher Bass’ testinony about an out-of-court statenent
about Appellant not taking off a nmask would not be convincing to
a jury. First, as the videotape denonstrates, the intruder in

guestion did not wear a nmask. Second, Bass was inpeached

2 At best, San’s testinony required a stacking on
inferences to inplicate Appellant in the crine. First, one
would have to infer that the Mercedes that San allegedly saw
bel onged to Sucharski. A bare description of a vehicle being a
bl ack Mercedes sinply is not sufficient to show that it was
Sucharski’s vehicle. After making the bare assunption that it
was Sucharski’'s car, one nust further infer that Appellant had
sonething to do with the taking of Sucharski’s car. Foy
identified Ibar as being in Sucharski’s <car as it left
Sucharski’s residence. However, Foy did not identify Appellant

as being in the car. In fact, Foy' s description of the second
person having hair length was contrary to Appellant’s hair
| engt h. Appel l ant could have encountered Ibar afterward and

their being together could have nothing to do with the nurders.
It is a blind inference that Appellant helped obtain the car.
Thus, one inference was stacked upon anot her inference.

.42 -



regarding his credibility -- not only was he an admtted I|iar
(9824), but he had 10 prior convictions for dishonesty 9787.
Finally, despite Bass’ claim that he heard Appellant nake a
statenment, Bass wongly identified Appellant as being [bar 9729.

It cannot be said beyond a reasonable doubt that the error was

har m ess. The error denied Appellant his rights to
confrontation, due process and a fair trial. Fifth, Sixth,
Fourteenth Anmend., U S. Const.; Art. |, 88 2, 9, 16, and 22,
Fla. Const. This cause nust be reversed and remanded for a new
trial.

PONT Il

THE TRIAL COURT ERRED |IN OVERRULING APPELLANT S

OBJECTION AND ADM TTING | RRELEVANT EVI DENCE THAT

MELI SSA MUNROE HAD CONVERSATIONS WTH APPELLANT' S

ATTORNEY.

Melissa Miunroe testified that she had conversations wth
Appel lant’s attorney (Roderman) about the case the weekend
followng Appellant’s arrest 64/8631. Appel l ant objected to
this evidence on the grounds that it was irrelevant and any
probative value was outwei ghed by undue prejudice 64/8615. The
trial court overruled the objection and allowed the evidence

64/ 8629. This was reversible error.

Rulings contrary to the evidence code constitute an abuse

of discretion. Nardone v. State, 798 So. 2d 870, 874 (Fla. 4t"
DCA 2001). Prior to adm ssion of the testinony, the prosecutor

expl ained that he was going to elicit that Roderman (Appellant’s
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attorney) knew prior to the G and Jury and Adversary Prelimnary
hearings that the source of the inmages shown to Munroe was from
the crine scene and he was going to show that Roderman conversed
with Minroe prior to those hearings 64/8617-18. The prosecutor
explained that the information given to Roderman had not been
made public 64/8617-20. Appel | ant conpl ai ned that t he

prosecutor should not be permtted to intinmate wthout proof

that Appellant’s attorney violated a trial court’s gag order and
reveal ed secret information to Miunroe 64/ 8618-19, 8622.

It is inpermssible for the state to suggest wi thout eviden-

tiary support that the defendant’s counsel has acted inproperly

— especially in some manner that may alter the wtness's
testinony:

Thi s court has repeatedly hel d t hat it IS
inpermssible for the state to suggest, wthout
evidentiary support, that the defense has “gotten to”
and changed a witness’'s testinony or that a wtness
has not testified out of fear. See Johnson v. State,
747 So. 2d 436, 439 (Fla. 4t DCA 1999); Henry V.
State, 651 So. 2d 1267, 1268-69 (Fla. 4" DCA 1995).
In this case, there was no evidentiary support for the
prosecutor’s comrent that WIsure failed to testify
out of fear or nmade her initial statenent because
soneone threatened her. The state correctly concedes
that the comments were i nproper.

Tindal v. State, 803 So. 2d 806, 810 (Fla. 4t DCA 2001); see

also Henry v. State, 651 So. 2d 1267, 1269 (Fla. 4'" DCA 1995)

(“We strongly disapprove of the prosecutor’s nmaking comrents

whi ch i mpugn the defense w thout any basis”).
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In Tindal, the Court noted that this inproper intimtion by
the state is especially egregious because the prosecutor is an
agent of the state and tends to have uni que know edge that has
not been presented to the jury:

While appellant nmay have injected WIlsure into the
proceedi ngs, that does not justify the prosecutor’s
suggestion that Wlsure was intimdated or threatened.
First, because the prosecutor is an agent of the
state, such comments inply that the prosecutor has
uni qgue know edge that has not been presented to the
jury. See generally Martinez v. State, 761 So. 2d
1074, 1081 (Fla. 2000) (citing United States v. Young,
470 U .S, 1, 18-19, 105 S. . 1038, 84 L.Ed.2d 1
(1985)). Second, the comrent was “highly irregular
inperm ssible, and prejudicial” because it inproperly
inplied that appellant engaged in w tness tanpering or
suborning perjury, both crimnal offenses. Henry, 651
So. 2d at 1268. Thus, the prosecutor’s conments went
beyond a fair reply.

Thus, it was inproper for the prosecutor to introduce the
evidence that Appellant’s attorney had conversations wth
Munr oe. The fact that they had conversations is conpletely
irrelevant to the issues in the case. The issue is who is the
person in the video and not the actions of the defense attorney.
The focus of the attorney inplies two w ongdoi ngs: 1) that he
violated a court order, and 2) he violated the order in order to
tanper with the wtness’ testinony. The danger is that the
attorney’ s wongdoi ngs can be attributed to the defendant.

The error of admtting the irrelevant evidence cannot be
deenmed harnl ess. Once the trial court admtted the irrel evant

evidence, the prosecutor did exactly what he prom sed and what
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def ense counsel worried would happen. The prosecutor intimted
that Appellant and/or Appellant’s attorney had essentially
tanpered with a witness by conversations with Muinroe after which
she changed her testinony 86/11468-69. Where the instant case
was a close case and the prosecutor wused the irrelevant
evidence, the adm ssion of the irrelevant evidence cannot be
deened harni ess. The error denied Appellant due process and a
fair trial. Fifth, Sixth, Fourteenth Anmend., U S. Const.; Art.
I, 88 2, 9, 16 and 22, Fla. Const. This cause nust be reversed
and remanded for a new trial.
PONT 11

THE TRIAL COURT ERRED IN ADM TTI NG | RRELEVANT JAIL
RECORDS OVER APPELLANT’ S OBJECTI O\

Over Appel l ant’ s obj ection 13636- 37, the prosecutor
introduced jail wvisitation records showing visits between
Appellant and his attorney -- Tim Day 13647. This was
reversible error.

The prosecutor was introducing the jail records to inply
that attorney Day had relayed information to Appellant and to
inply that the information was then forwarded to Melissa Minroe
in order to change her opinion testinony regarding the intruder.

Appel l ant objected that there was no evidentiary proof to
support the relevance, but only a series of speculative

i nferences about the actions of Appellant and his attorney:
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THE COURT: Anything further to discuss about the
orders and the jail records?

MR. RASTATTER: Only that to let it in, Judge, you
woul d allow him then to argue the inference from that
evidence, which wuld be for his argunent, that
because there was an order, the inference was that the
order was adhered to, that Tinothy Day received the
af fidavit.

Then the further, second inference that you would have
to draw, is after Tinothy Day received it, he went and
communi cated it to Seth Penal ver.

And then you have to draw a third inference, that Seth
Penal ver indicated to Melissa Minroe. That’ s what he
wants to ultimtely argue.

You're allow ng in tenuous --
THE COURT: \What about the jail records?

MR. RASTATTER  That’'s it. The jail records say that
he went to see him

The trial court allowed the jail records in evidence:

THE COURT: Ckay. | don't feel confortable with the
orders comng in, but |I don't have any problem wth
the jail records com ng in.

You can argue anything you want out of that, but |
just don't feel confortable with the orders.

MR. RASTATTER: Over objection. Mark it down. Let’s
go.

13636- 37.

of

Rulings contrary to the evidence code constitute an abuse

di scretion. Nardone v. State, 798 So. 2d 870, 874 (Fla.

4th

DCA 2001). It was inproper for the prosecutor to suggest,

wi thout proof, that Appellant and his attorney acted to tanper

or

i nfl uence the testinony of Melissa Minroe:
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Thi s court has repeatedly hel d t hat it IS
inpermssible for the state to suggest, wthout
evidentiary support, that the defense has “gotten to”
and changed a witness’'s testinony or that a wtness
has not testified out of fear. See Johnson v. State,
747 So. 2d 436, 439 (Fla. 4t DCA 1999); Henry v.
State, 651 So. 2d 1267, 1268-69 (Fla. 4" DCA 1995).
In this case, there was no evidentiary support for the
prosecutor’s comrent that WIsure failed to testify
out of fear or nmade her initial statenent Dbecause
soneone threatened her. The state correctly concedes
that the conments were i nproper.

Tindal v. State, 803 So. 2d 806, 810 (Fla. 4t DCA 2001); see

also Henry v. State, 651 So. 2d 1267, 1269 (Fla. 4'" DCA 1995)
(“We strongly disapprove of the prosecutor’s nmaking comrents
whi ch i nmpugn the defense wi thout any basis”).

Thus, it was inproper to introduce the jail records. The
fact that Appellant and his attorney net at the jail 1is
conpletely irrelevant to the issues in this case. I nnuendos
that Appellant and his attorney were tanpering with wtnesses
should not be part of the case -- unless there is actual proof.

The error of admtting the irrelevant evidence cannot be
deenmed harnl ess. Once the trial court admtted the irrelevant
evi dence, the prosecutor argued that Melissa Minroe changed her
opi nion and asked the jury to look at the jail records show ng
visits between Appellant and his attorney. The prosecutor noted
that Appellant had conversations with Mminroe and inplied that
Munroe’s opinion had been tanpered with 14468-69. Where the
instant case was a close case and the prosecutor used the

irrel evant evidence, this error cannot be deened harnl ess. The
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error denied Appellant due process and a fair trial. Fifth,

Si xth, Fourteenth Amend., U.S. Const.; Art. |, 88 2, 9, 16 and
22, Fla. Const. This cause nust be reversed and renmanded for a
new trial.

PO NT 1V

THE TRIAL COURT ERRED IN OVERRULI NG APPELLANT S

OBJECTI ON TO DETECTI VE PAUL NANZELLA' S TESTI MONY THAT

HE DI D NOTI BELI EVE WHAT | BAR WAS TELLING H M ABCUT

WHERE HE WAS AT THE TI ME OF THE MJRDERS.

Detective Paul Manzella testified that Pablo |bar conversed
with him about being at Latisha’s honme and going to sleep at the
time of the nurders 52/6730-32. | bar was relaying an alibi to
Detective Manzella. Over objection, 52/6734, Detective Manzell a

testified that the conversation did not conti nue because:

It had gotten to a point where | felt he was only
telling nme what he wanted ne to hear.

52/6734. It was error to overrule Appellant’s objection.
Detective Manzella s testinony that he thought |bar was only
saying what he wanted to be heard is a coment on Mnzella’'s
belief that |bar was not telling the truth.
Rulings contrary to the evidence code constitute an abuse

of discretion. Nardone v. State, 798 So. 2d 870, 874 (Fla. 4t"

DCA 2001).
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It was error to admt opinion testinony that the wtness

bel i eves soneone is not telling the truth. See Acosta v. State,

798 So. 2d 809 (Fla. 4th DCA 2001) (reversible error for police
officer to explain his actions by testifying that “up until that
point, everything Sarah Riley told ne appeared to be the truth”
-- as it was opinion testinony that officer did not believe what

Riley had told him; CGore v. State, 706 So. 2d 1328, 1336 (Fla.

1998) (trial <court erred in permtting officer to express

opinion that Gore had lied to himwth respect to a particular

fact); Osen v. State, 778 So. 2d 422 (Fla. 5'" DCA 2001)
(reversible error to allow officer to say he believed the
victims allegation of being robbed).

The error cannot be deened harm ess, especially where the
witness was a police officer whose testinony could be afforded

great weight by the jury. Acosta v. State, 798 So. 2d 809, 810

(Fla. 4th DCA 2001); Page v. State, 733 So. 2d 1079 (Fla. 4'" DCA

1999). The error deprived Appellant due process and a fair
trial. Fifth, Sixth, Fourteenth Anend., U S. Const.; Art |, 88§
2, 9, 16 and 22, Fla. Const. This cause nust be reversed and

remanded for a new trial.
PO NT V

THE TRIAL COURT ERRED |IN OVERRULI NG APPELLANT' S
OBJECTION AND IN PERM TTING DETECTIVE NMNANZELLA TO
DESCRI BE SPECI FI C CONSI STENT FACTS THAT KLI MECKZO AND
M LMAN HAD TOLD H M
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Over Appel l ant’ s obj ection 76/ 10147- 10174, 10174- 75,
Detective Manzella testified to specific facts Klinmeckzo and
MIman had told him which were consistent wth one another
76/ 10176-77. This was reversible error. The error denied
Appellant his rights to confrontation, due process and a fair
trial. Fifth, Sixth, Fourteenth Amend., U S. Const.; Art |, 88
2, 9, 16 and 22, Fla. Const.

Specifically, Manzella testified to the foll ow ng:

Q Eventually there were other things that M. M| man

had said that were consistent with what M. Klineckzo

had said, that you wth were considering; am I

correct?

A Yes, sir.

Q What were those things?

MR. MOLDOF: (bjection. Hearsay, Judge.

THE COURT: Overrul ed.

A First, that the people at the Lee Street address,

the associates, all their nanes were the sane. The

fact that they all had interchanged clothing at that

particul ar address on Lee Street in Hollywod, that he

was aware of the fact that Pablo and Jean Klinmeckzo

had gotten into an argunent earlier that norning, in

regards to theft at the Lee Street address.

They both indicated that there were guns at that

resi dence, on being specifically a .9 mllineter and

a Tec. 9.

That if someone would stay over, specifically either

Ja or Jean Klineckzo, they would sleep on the couch

out in the living room

76/ 10176-77. Qut-of -court statenents as to what Klineckzo and

MIman told Mnzella were hearsay (the trial court even
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acknowl edged that it was hearsay, “There’s no doubt it’s
hearsay”) 76/10173. Rulings contrary to the evidence code

constitute and abuse of discretion. Nardone v. State, 798 So

2d 870, 874 (Fla. 4t" DCA 2001).

The prosecutor argued that the out-of-court statenents were
adm ssible “to explain the officer’s state of mind as to why he
continued with the investigation, and accepted M. Klinmeckzo' s
informati on” 76/10168. However, the officer’s state of mnd and
conduct were not relevant to the case. The issue was identity.
More inportantly, assum ng arguendo, the officer’s state of m nd
and conduct were relevant the officer could be asked about his
state of m nd and conduct wi thout brining in the details of out-

of -court statenents. See Baird v. State, 572 So. 2d 904, 906

(Fla. 1990) (if conduct of officer or sequence of events is
relevant, officer can testify that he acted on “information
recei ved” r at her than going into the details of t he
information). Thus, the out-of-court statenents should not have
been admtted into evidence.

Moreover, the admi ssion of the out-of-court statenments is
even nore problematic when, as the prosecutor states, they show
consistencies and why the “officer accepted M. Klinmeckzo' s

information.” Thus, the officer was passing o the credibility

of a witness and information in his testinony to the jury. This

is inproper. Acosta v. State, 798 So. 2d 809 (Fla. 4" DCA 2001)

52 -



(new trial because “logical inference” from officer’s testinony
was that he believed what he had been told by a witness); Gore
v. State, 706 So. 2d 1328, 1336 (Fla. 1997) (trial court erred
in permtting officer to express opinion that Gore had lied to

himwth respect to a particular fact); Page v. State, 733 So.

2d 1079 (Fla. 4'" DCA 1999); O sen v. State, 778 So. 2d 422 (Fla.
5th DCA 2001).
The error cannot be deenmed harnl ess. The opinion of an

officer as to consistencies of two inportant state w tnesses

serves to bolster their testinmony and is particularly harnful
due to the great weight afforded a police officer’s testinony

when viewed by the jury as a neutral wtness. E.g., Acosta V.

State, 798 So. 2d 809, 810 (Fla. 4'" DCA 2001). This cause nust

be reversed and remanded for a new trial.

PO NT VI
THE TRIAL COURT ERRED IN ADM TTING EVIDENCE THAT
APPELLANT RESI STED THE TAKI NG OF H S SHOES AS EVI DENCE
OF CONSCI QUSNESS OF GUILT.
Over Appellant’s objections 87/11604/88/11730-42, the prose-
cutor introduced evidence that while Appellant was in jail the

police sought to take his shoes as evidence and he resisted the

taking of his shoes 89/11902. The prosecutor argued that
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Appellant’s resisting of the taking of his shoes at jail was
rel evant evidence of consciousness of guilt. Appellant objected
and argued that such evidence was not relevant and that any
relevance was substantially outweighed by undue ©prejudice
88/ 11730, 11740. It was reversible error to overrule Appellant’s

objection and to admt the evidence 88/ 11742. The error denied

Appellant due process and a fair trial. Fifth, Sixth
Fourteenth Anmend., U S. Const.; Art. |, 88 2, 9, 16, 22, Fla
Const .

Resisting the taking of shoes at jail does not constitute
consci ousness of quilt.

In this case the police were looking for a shoe that nade
a bloody inprint at the nurder scene. It is undisputed that
Appellant did not own, and did not possess at the jail, that
shoe. 3 Thus, Appellant’s shoes would tend to be excul patory
rat her than incul patory in nature.

| f Appel | ant wer e guilty (with t he acconpanyi ng
consciousness of gquilt) he would not resist giving up shoes
which would not match the shoe prints at the scene. He woul d
turn over the shoes in an effort to lead the police away from
him-- after all if his shoes were not those of the intruder it

is less likely that he would be perceived as the intruder.

8 At trial the state’'s expert opined that the shoe in
question belonged to Albert Rincon 87/11675-76. The shoe in
guestion was size 10 87/11683. Appel lant’s shoes in the jai
were size 7% 87/11718. The state’ s expert conclusively ruled
out Appellant’s hoe as being worn by the intruders 87/11681.
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There is no nexus between guilt and resisting giving up
excul pat ory evi dence.

The prosecutor’s theory of the case denonstrates the |ack
of relevance of resisting giving up non-incul patory shoes and
consci ousness of quilt. The prosecutor believed that Appell ant
and Pablo Ibar were the guilty parties. The prosecutor
presented evidence that the shoes take from Appellant and |bar
at the jail were not the shoes worm by the in intruders. Yet ,
Appel lant and Ibar acted totally the opposite in turning over
the excul patory evidence -- Appellant resisted and Ibar totally
cooper at ed. If there were a consciousness of guilt involved --
their reactions should be the sane. The point is, resisting or
not resisting, the giving up of these shoes does not have the
t endency of proving consciousness of guilt.

Appel lant was told by his attorney that he did not have to
give up his shoes wthout a court order 89/11908. A search
warrant presented to Appellant did not nention Appellant or his
shoes -- it only nentioned the search of a prem ses 89/11909.
Only the affidavit to the warrant nentioned Appellant 89/11909-
10. The police never read the affidavit to Appellant 89/11905.
Thus, Appellant was not nmade aware of a valid court order for
seizure of his shoes and he would legitimately feel that his
rights were violated by the taking. This was not consciousness

of guilt.
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There is one explanation why one would resist giving up

one’s shoes in jail. One wuld be without shoes. Wuo wants to
be w thout shoes -- especially in jail where overflow ng
toilets and other hazards are not unheard of. In the present

case the evidence showed that no arrangenents were nade to
repl ace the shoes that Appellant would be giving up 89/11910.
The nexus between resisting giving up non-incrimnating shoes
and consciousness of guilt does not exist. The nexus between
resisting giving up the non-incrimnating shoes and not wanting
to be without shoes in jail does exist. It was reversible error
to overrule Appellant’s objection and to admt the evidence of
Appel lant’s resisting in jail.

Assum ng arguendo that there was a sufficient nexus to nake
the resistance to the taking of shoes relevant, any probative
val ue was substantially outweighed by undue prejudice under 8§
90. 403. Evidence of a person resisting police is very
prej udi ci al . It becones even nore prejudicial when the jury is

told that resisting of police occurred while Appellant was in

jail. Finally, the error cannot be deened harnless. As
di scussed in Point I, this was a close case and any type of
error could sway the jury in its decision. Mor eover, the

prosecutor told jury that this evidence anmounted to Appell ant
admtting to guilt 107/14313. This cause nust be reversed and

remanded for a new trial.



PO NT VI
THE TRIAL COURT ERRED |IN ADM TTI NG STATEMENTS FROM
APPELLANT TO MELI SSA MUNROE AS EVI DENCE OF
CONSCI OQUSNESS OF GUI LT.
Melissa Muinroe testified to a conversation she had wth
Appel l ant regarding a news article that had been published about
Appel  ant and the nurders. Appel l ant said that he did not do

it, but there was nothing he could do once his name was public

63/ 8412. Munroe did not know the exact words that Appellant

used, but testified that he was upset and said, “Ch, | mght as
wel |l be dead,” or “I want to kill myself,” or “how am | supposed
to” — sonething to that effect 63/8413. Munroe continued to
explain that Appellant truly did not threaten to kill hinself,

but was very upset about having his nane in the newspaper:

Q Al right. Did he say in which manner he was
going to kill hinself or he wanted to kill hinsel f?

A No. It wasn't like — it wasn't like you re saying
|’mgoing to kill nyself. It’s just sonething that he
said in the nonent. He was very upset. He was — how
woul d you feel if you opened the newspaper and you saw
your name connected to sonething, and all these people
are calling.

You know, he was just very upset. He doesn’'t know
what he was supposed to do, or how he was supposed to
handle it. | don't know how else to explain it.

63/ T8414. Munroe did not believe that Appellant wanted to kil

hi msel f, but was just distraught because his nane was associ ated
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with a nurder and that he would never be able to get anywhere in
life 63/ T8414, 8417, 8431, 8432.
Appel | ant objected to Munroe’ s testinony on the grounds that

it was not relevant and that any relevance that it did have was

outweighed by its prejudice. Appellant’s objections were
overrul ed 59/7811. The introduction of this testinony denied
Appellant due process and a fair trial. Fifth, Sixth

Fourteenth Amend., U. S. Const.; Art. |, 88 2, 9, 16, 22, Fla

Const .

The prosecutor argued that Minroe’s testinony showed that
Appellant threatened suicide and was thus admssible as
consci ousness of qguilt. In order for evidence to be relevant
(probative) toward consciousness of guilt the evidence nust show
that it is nore likely than not that the person is acting in a
certain manner because of consciousness of gquilt. Appel l ant’ s
statenents to Munroe were not relevant to the crine charged.

Appel lant’s statenents were not threats to conmmt suicide.
As Minroe expl ained, Appellant was upset that his nane was in
the paper, but that he was not actually threatening suicide.
Appel lant turned hinself in -- hardly an act toward sui ci de.

Al so, assum ng arquendo, that Appellant was actually
threatening suicide, a threat of suicide is not consciousness of
guilt. Suicide is subject to innunerable interpretations.

Snyder v. State, 762 A 2d 125, 135 (M. App. 2000). As expl ained
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in State v. Coudette, 72 N W 913 (N D. 1897), evidence of

attenpted suicide is not the sanme as flight toward discerning
consci ousness of quilt:

One who flees does so, generally, for the purpose of
avoiding the punishnent that follows violated |aw
One who conmmts or attenpts suicide seeks to avoid no
puni shnent. ... Hence the very circunstance that
raises the presunption of guilt from flight is
absol utely wanting in suicide.

72 N.W at 915 (enphasis added). It is nore likely that one
contenpl ates suicide to avoid public disgrace. 72 NW at 915-
916.

Again, in this case Munroe testified that Appellant’s statenents
were in the context of disgrace from being publically accused.
These sinply did not prove consciousness of guilt.

Finally, the error cannot be deened harm ess. As discussed
in Point I, this was a close case and any type of error could
sway the jury in its decision. Moreover, the prosecutor
enphasi zed to the jury that the suicide threat was inportant and
indicated guilt T14313. This cause nust be reversed and
remanded for a new trial.

PO NT VI

THE TRIAL COURT ERRED IN ALLON NG A STATE W TNESS TO

G VE OPI NI ON TESTI MONY BEYOND HI S EXPERTI SE.

Over defense objection, Dr. Walter Birkby was permtted to
testify that soneone who is famliar with an unknown person in

a photograph may be able to recognize the person in the

phot ograph where a scientist is not able to 99/13210-11. The
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trial court overruled Appellant’s objection 99/13235. This was

error.

Rulings contrary to the evidence code constitute an abuse

of discretion. Nardone v. State, 798 So. 2d 870, 874 (Fla. 4t"
DCA 2001). Dr. Birkby's expertise was in forensic anthropol ogy
and he used his expertise to try to make an identification of
the individual in the video photos by conparison of neasurenents
of facial |andmarks 99/13170-74. Because of the poor quality of
the photo, Dr. Birkby could not reach a conclusion 99/13206.
However, Dr. Birkby went afield fromhis expertise and testified
that someone who is famliar with an unknown individual m ght
recognize the person in a poor quality photograph while the

scientist is unable to do so:

A | think |I see what you’ re asking. You' re asking
if the persons are of such poor quality, that sonebody
who was very famliar with the unknown individual, if
they could look at and recognize it? And | think
perhaps that’s possible. | think our sensory input is

a lot different when we’re | ooking at an image.

We're picking up on sonething that may not always be

what the scientist is picking up with his rule. Yes,

| think that’ s possible.
99/ 13210. Dr. Birkby was never qualified as an expert in the
field of witness perception so as to give an opinion on the
ability of a lay person to recognize soneone in a poor quality
phot o. Dr . Birkby was never asked, or offered, any

qualifications that would denonstrate an expertise in this area.

It was error to permt this opinion testinony over defense
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objection. See Russ v. Iswarin, 429 So. 2d 1237, 1241 (Fla. 2d
DCA 1983) (error to permt wtness to give opinion in area in
whi ch he was not “properly qualified as an expert” and “did not

purport to be an expert on the subject”); Phillips v. State, 440

So. 2d 432 (Fla. 1st DCA 1983) (not error to refuse expert
testinony on the probabilities of msidentification); Lews v.

State, 572 So. 2d 908 (Fla. 1990), cert. denied, 111 S. C. 2914

(1991) (not error to exclude psychiatric opinion regarding
eyewi tness identification process).

The error cannot be deened harm ess. As discussed in Point
I, this was a close case. Despite the fact that Dr. Birkby
could not discern the person in the photo, the prosecutor was
able to bolster the alleged out-of-court opinion recognitions in
his closing argunment by use of Dr. Birkby's inproper opinion
testi nmony 14497.

The error deprived Appellant due process and a fair trial.
Fifth, Sixth, Fourteenth Amend., U S. Const.; Art. |, 88 2, 9,
16, 22, Fla. Const. This cause nust be reversed and remanded
for a newtrial.

PO NT | X

APPELLANT WAS DENI ED DUE PROCESS AND A FAIR TRI AL DUE
TO PROSECUTORI AL M SCONDUCT.

It is an abuse of discretion to permt inproper closing

ar gunent . Gore v. State, 719 So. 2d 1197, 1200 (Fla. 1998)
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(while wde latitude given for closing argument that |[|atitude
does not extend to permt inproper argunent).

During closing argunents, the prosecutor nade the foll ow ng
egregi ous argunents which denied Appellant due process and a
fair trial. Fifth, Sixth, Fourteenth Amend., U S. Const.; Art.
|, 88 2, 9, 16, 22, Fla. Const.

The prosecutor disparaged the defense by stating that it was
searching for only its brand of truth and was putting blinders
on the jury:

MR, MORTON: Thank you, Judge, if the Court please
M. Defense attorney.

The defense attorney had accused ne, the police, and
the witnesses of naking mstakes and of trying to
m sl ead you.

Now, he knows that this is suppose to be a search for
the truth. And this is not some sort of nud slinging
contest, yet the defense attorney wants to put
blinders on you so he can limt the search only to his
own particular brand of truth.

MR, MOLDCOF: (bj ection. Mot i on.
THE COURT: Overrul ed.

MR MORTON: It’s his way of tryving to slip those
bli nders on vyou.

MR. MOLDOF: Sanme objection.
MR, MORTON: The defense desecrates the Governnent.
THE COURT: Overrul ed.

14431- 32 (enphasi s added. This was i nproper.
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The prosecutor then told the jury that there had been

another trial by inproperly and inaccurately quoting a w tness:

Well, if you re not lying, then you have no reason to
remenber, but he goes on, “Yes, | should have, | did
t hat . | testified about it in the last trial -- in

the | ast proceeding and ---

MR, MOLDOF: Judge, objection. Mdtion to nake.
14463. It was inproper and prejudicial to inform the jury of
the prior trial. In fact, lay witnesses had been warned by the
trial court not to discuss the prior trial:

THE COURT: ... 1t wuld be very prejudicial to M.

Penalver if the jury were to find out that there was

a prior trial.
59/ 7832. However, unlike the lay wtnesses, the prosecutor
could not restrain hinself frominformng the jury of the prior
trial.

The prosecutor then told the jury that there was evidence
that the defense and its expert would not allow the jury to see:
MR MORTON: As a matter of fact, just the work, the
significant work, 245, 246 and 247. | nean, there are
nunmerous exhibits put in by the defense and his own

expert won't even allow these in for you to see, to
show you the particular --

MR. MOLDOF: (bjection. WMdtions.

MR, MORTON: (continuing) -- to show you. Wn't even
say, “hey, look at this.”

108/ 14464- 65 (enphasis added). Knight v. State, 672 So. 2d 590

(Fla. 4th DCA 1996) (comment inproper -- defense did not want

witness to tell you about fingerprint results). The defense did
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not hide any evidence from the jury. Rat her, the jury was
allowed to see the evidence, but due to the delicacy of the
evidence, it was agreed that instead of filing the exhibit the
expert could keep it in his possession. It was extrenely
i nproper for the prosecutor to mslead the jury especially about

a fact he knew to be untrue. See Garcia v. State, 564 So. 2d

124 (Fla. 1990).

The prosecutor enphasized to the jury that the defense had
the sanme subpoena power as the state and shifted the burden to
t he defense:

MR, MORTON: And | can exercise the subpoena power in
brining in lots of exhibits, wtnesses, and things
like that, so we both have equal rights to various
things, so when one says well, the State could have
done this, even though he has no burden to do so, none
what soever, he chose to do so, bringing in things in
this particular case, and then he's going to turn and
conplain and say the State didn't do it, but that’'s
sonething to prove, then. Same subpoena power.
Certainly can be exercised by the defense.

MR. MOLDOF: (Objection and notion, Judge.
THE COURT: Conti nue pl ease.

108/ 14498- 99. This was i nproper. Cowmey v. State, 558 So. 2d

529, 530 (Fla. 4" DCA 1990) (prosecutor’s coment -- defense has
sane subpoena power as state -- is Inproper).

The prosecutor asked the jury as “good citizens to be
“courageous” and they owed it to “the people of this comunity”

to return a verdict of guilty:
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And now it’s time, as good citizens, to be courageous
and be just and you owe it to yourselves and the
people of this comunity and |I'm sure you wll, and
|’ m sinply asking you, based on the |law, and based on
the evidence and the reasonable inferences that can be
drawn, you should return a verdict of guilty as
charged, as to each count.

109/ 14584 (enphasi s added).
Telling the jury that they “owe it” to “the people of this

comunity” to return “a verdict of guilty as charged” was

inproper. See Gey v. State, 727 So. 2d 1063, 1065 (Fla. 4'" DCA
1999) (“exhortations to the jury to ‘do their job” my
i nproperly exert pressure upon the jury to divert it fromits

responsibility to view this evidence independently and fairly”);

Birren v. State, 750 So. 2d 168, 169 (Fla. 3d DCA 2000)
(comments appealing to comunity i nproper).

After the defense waived all |esser included offenses, the
prosecutor requested | esser offenses be instructed on 104/ 13815.
Appel  ant objected on the ground that the prosecutor was nerely
requesting lessers in order to disingenuously tell the jury that
it was not a case of |esser included offenses 104/13815-19. In
cl osing argunent the prosecutor did exactly that:

MR  MORTON: This is not a case of |esser included

of f enses. It’s guilty as charged to each and every
count .
109/ 14584. By attacking the lessers, the prosecutor nmade it
seem as if they must have been requested by the defense. As

noted in Cochran v. State, 711 So. 2d 1159 (Fla. 4" DCA 1998)
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a prosecutor is obligated to wuse only legitimate and fair
cooments and “It is fair to say that the average jury, in a
greater or |esser degree, has confidence in these obligations”
and thus the prosecutor’s assertions and insinuations “are apt
to carry nuch weight against the accused when they should
properly carry none.” This cause nust be reversed and remanded
for a new trial
PO NT X

THE TRI AL COURT ERRED I N ADM TTI NG HEARSAY STATEMENTS

OF JEAN KLI MECKZO AS TO WHAT ALLEGEDLY OCCURRED ON THE

WEEKEND OF THE KI LLI NGS.

Over Appellant’s hearsay objection 67/8930-32, 8939-40, 8957-
61, 8970-74, Jean Klineckzo's out-of-court statenent nade August
31, 1994, which detailed that Appellant and Pablo Ibar canme to
the residence at 5:00 a.m and I|bar grabbed a Tech-9 and they
left in a big black shiny car and Appellant’s car was introduced
into evidence 67/8990-99. It was error to admt the hearsay
evi dence.

This issue involves questions of law and thus is subject to

de novo revi ew.

In the present case, the state introduced the out-of-court
statenments and sought to exclude them from the rule against
hearsay as forner testinony and prior inconsistent statenents.
O course, rules and statutes are to be construed against the

party claimng the exception to the rule or statute. Pal - Mar
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VWater Managenent District v. Board of County Conni ssioners of

Martin County, 384 So. 2d 232 (Fla. 4" DCA 1980).

The fornmer testinony exception 90.803(22) is unconstitu-
tional in crimnal cases because it is “clear that Iline
testinmony may not be constitutionally supplenmented with forner

testi nony absent a showi ng of unavailability.” Abreu v. State

804 So. 2d 442 (Fla. 4tM DCA 2001). In the present case there
was no unavail ability.

Al so, as explained in Point Ill, the adversarial prelimnary
hearing does not fall wthin the fornmer testinony exception
because there are different notives and interests at stake in
devel opi ng testi nony.

A prior inconsistent statenment given under oath subject to
the penalty of perjury nmay be admssible as non-hearsay.
However, Klinmeckzo s prior statenment was not inconsistent with
his trial testinmony. At this trial, Kl inmeckzo indicated that he
did not renenber the events that occurred 6 years earlier
67/ 8949. The out-of-court statenment did not dispute that
Klimeckzo could no |longer renenber the event in question.
Florida courts have not provided an analysis of this issue.
However, the Oregon Suprene  Court anal yzed how ot her
jurisdictions dealt wth this issue and concluded that a
statenment about an event is not inconsistent with the failure to

renenber that event at trial:



As a result, they do not allow inpeachnent by a
previ ous statenment about the events that the w tness
no |onger renenbers. See Anno., 99 A L.R 3d 934 8§
6(a) (previous statenents as inpeachnent). We agree
with the discussion. People v. Sam 71 Cal.2d 194, 77
Cal . Rptr 804, 454 P.2d 700 (1969). In Sam the state
called Tubby to testify concerning a previous
altercation wth the defendant. Tubby, however,
testified only that he had been too drunk at the tine
to remenber anything...

“Ganted that the officer’s experienced observation
and the fact that a report was made and signed tended
to i npeach Tubby’s assertion of drunkenness, it is not
clear how the contents of that report inpeached
anyt hing Tubby said on the stand. There is nothing
necessarily inconsistent between the fact that Tubby
gave a statenent to the officer over two years earlier
— or the substance of that statenent — and his present
claim of lack  of recol l ection. | ndeed, t he
circunstances can be quite consistent. 454 P.2d at
708, 77 Cal.Rptr. 804 (enphasis in original).

The California court’s analysis is consistent with the
essential comon law and statutory requirenment for
i npeachnent by prior inconsistent statenent; t he
previous statenent nust be inconsistent. In this
case, there were alnost five, rather than two, years
between the victims four statenents to Leedom and her
inability to renmenber at trial; the fact that she nade
a statenent in Decenber 1992 has no |ogical capacity
to i npeach her lack of nenory in August 1997.

State v. Staley, 995 P.2d 1217, 1222 (Ore. 2000) (enphasis

added) . It was error to admt the prior out-of-court statenent
whi ch was not adm ssible under the prior inconsistent statenent
or former testinony provisions of the Florida Evidence Code.

The error of admtting Klinmeckzo' s statenment was not
har m ess. As discussed in Point |, this was a very close case
in which evidence that |bar and Appellant were together and in

possession of a weapon consistent with the nurder weapon which
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m ght sway the jury. Certainly, the prosecutor tried to sway
the jury with this evidence in the closing argunent. The
hearsay evidence cannot be deenmed harm ess. The error deprived
Appellant’s rights of confrontation, due process and a fair
trial. Fifth, Sixth, Fourteenth Amend., U S. Const.; Art. |, 88
2, 9, 16, 22, Fla. Const. This cause mnust be reversed and

remanded for a new trial.

PO NT Xl

THE TRI AL COURT ERRED I N ADM TTI NG HEARSAY OPI Nl ONS OF

MELI SSA MUNRCE AND JEAN KLI MECKZO THAT APPELLANT WAS

THE PERSON IN THE PHOTO TAKEN FROM THE VI DEOTAPE OF

THE MJURDER.

In this case, there was a videotape of the nurders and
phot os of the suspects were taken fromthe videotape. At trial,
not a single witness testified that Appellant was the person in
t he phot os. The wtnesses testified that the photo was to
unclear to tell who was in the photo. One witness testified
that it was not Appellant in the photo. However, the prosecutor
used out-of-court statenents of Mlissa Minroe and Jean
Kl i meckzo as proof that Appellant was the person in the photos.

The out-of-court statenents were hearsay. The present case

i nvol ves questions of law and this is subject to de novo review.

The opinion testinony of Mnroe and Klinmeckzo was
opi ni on and not non- hear say under Section
90.801(2)(c).
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Under Section 90.801(2)(c) a statenent is not hearsay if the
declarant testifies at trial and is subject to cross-exam nation
and the statenent is one of identification of a person after
perceiving the person. The pertinent question is whether
show ng a person a photo and asking if she knows the person in
the photo constitutes a non-eyewitness opinion or s an

eyewi tness identification after perceiving the person. Casel aw

has defined this as opinion testinony. See State v. Banton, 567
So. 2d 1067 (Fla. 2d DCA 1990) (testinony of lay witness as to
identity of person in surveillance photos is opinion testinony

under 90.701); Early v. State, 543 So. 2d 868, 869 (Fla. 5" DCA

1989) (sane); Edwards v. State, 583 So. 2d 740 (Fla. 1st DCA
1991) (error to allow renditions of opinion concerning identity
of person in videotape w thout proper predicate for introduction

of opinion testinony); Robinson v. People, 927 P.2d 381 (Colo.

1996) (in-court opinion testinony identifying defendant in

surveillance photo was adm ssible with proper predicate laid for

opinion testinony); U.S. v. Bannon, 616 F.2d 413 (9" Cir. 1980)

(lay witness opinion identifying defendant in bank surveill ance

photo was adm ssible under Rule 701); People v. Russell, 165
A.D.2d 327, 567 N Y.S. 2d 548 (2d Dept. 1991), order aff’'d, 79
N.Y.2d 1024, 584 N.Y.S.2d 428, 594 N E 2d 922 (1992) (non-
eyew tness testinony identifying defendant in surveillance photo

was proper |ay opinion where foundation had been laid).
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In Commonweal th v. Anderson, 19 Mass. App. C&t. 968, 473 N. E. 2d

1165 (Mass. App. 1985), testinmony of a non-eyewitness that the
def endant was the person in the robbery photo was declared to be
opinion testinony and deened i nadm ssible because it invaded the
province of the jury. O course, eyewitness identification
after perceiving the person would never be considered invading
the province of the jury. In Anderson, the error of admtting
the opinion testinmony was harnmless because there were
eyewitnesses to the crinme itself. Qoviously, if the non-
eyewitness testinony was identification rather than opinion
testinmony, the <court 1in Anderson would not have nade the
di stinction.

In People v. Cee, 286 A D.2d 62, 66, 730 N.Y.S. 2d 810, 813

(N. Y. App. 2001), the court considered whether viewing a
surveillance or security photo constituted an I npr oper
identification and stated, “... we conclude that the viewng in
guestion did not constitute an identification process ..."

| f t he non- eyew t ness testi nony was consi dered
identification after perceiving the person rather than opinion
testinony, any person would be allowed to give their opinion of

who was in the photo even though the non-eyewitness was in no
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better position than the jurors to render such a judgnent.* As
noted by on jurist, such would result in trial by wager of |aw

W do not confront on this appeal the usual problens
of eyewtness identification. Instead the issue is
posed by surveillance photos of the robbery itself -
photos that went to the jury for its determ nation as
the finder of fact. Qur question is thus whether
soneone else, a non-eyewitness, should have been
permtted to opine on the very question that was at
the heart of the jury determ nation: Was the person
depicted in the photo Jackson?

What circunstances can justify that kind of [ay
opi nion evidence? Reason teaches that there nust also
be sufficient other evidence to support the concl usion
that the lay non-eyewitness is better able to identify
the defendant than the jury. Were the rule otherw se
there would be no | ogical basis to exclude a parade of
people, having nore or |ess acquaintance with the
defendant, from comng to the stand and swearing that
the photo did or did not resenble the defendant. That
woul d restore a procedure akin tot he nedi eval concept
of trial by wager of law, wholly at odds wth our
nodern notions of trial.

United States v. Jackson, 688 F.2d 1121, 1127 (7" Cr. 1982)

(Judge Skadur dissenting) (enphasis added).

An identification after perceiving a person under 8§ 90.801
(2)(c) deals with an eyewitness rather than a non-eyew tness.
The situation contenplated is where sonmeone w tnesses the crine
and then shortly later is presented with a lineup and says,

“that’s the man.” Stanford v. State, 576 So. 2d 737, 739-40

(Fla. 4" DCA 1991).

4 Such testinmony would not be adm ssible. E.g.,
Commonwealth v. Pleas, 741 S.2d 448 (Maine 1999); U.S. v.
LaPierre, 998 F.2d 1460, 1465 (9" Cr. 1993) (error to admt
testi nony where non-eyew tness did not know defendant).
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The justification for permtting out - of -court
identifications wunder 90.801 to be admtted as substantive
evidence is that an identification nmade “shortly after the crine
is inherently nore reliable than a later identification in

court.” State v. Ferber, 366 So. 2d 426, 428 (Fla. 1978). This

justification is not present in a situation where soneone is
view ng a surveillance photo of the crine. A photo, or video,
of the crinme is frozen in tine - far different than an
eyewi tness’ nenory in viewing the perpetrator during the crine
— and the concern about a dissipating nmenory of the view of the
perpetrator is not present. Reliability does not decrease over
time in this situation. In fact, in this case it was argued
that reliability would increase over tinme due to the advance in
technol ogy which allegedly clarified the inage from the video.?®

Al so, the out-of-court statements would not be adm ssible
as prior inconsistent statenments under 8§ 90.801(2)(a). One of
the requirenments to admt an out-of-court statenment as non-
hearsay under 90.801(2)(a) is that the declarant court have been
subject to perjury regarding the out-of-court statenent. As
shown above, the out-of-court opinions were lay opinion
testi nony. It is well-settled that opinion testinony, even if

given under oath, is not subject to perjury. See Vargas V.

5 The imges were enhanced over tine. However, the
enhancenments still did not yield a truly identifiable inmage.
The prosecutor even conceded to the jury that they would not
make an identification fromthe photo or video.
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State, 795 So. 2d 270 (Fla. 3d DCA 2001) (statenent alleged to
have been perjury nust be fact and cannot be one of opinion or
belief). Thus, the out-of-court statenents could not be
admtted wunder provision 90.801(2)(a) as inconsistent wth
Munroe’s and Klinmeckzo’ s |ay opinion testinony.

Munroe and Klineckzo's out-of-court statenent was an
opinion, their out-of-court statenments would not be adm ssible
under Sections 90.801(2)(a) or 90.801(2)(c). This cause nust be
reversed and remanded for a new trial.

PO NT X1

THE TRIAL COURT ERRED IN SUSTAINING THE STATE S

OBJECTI ON AND PROHI Bl TI NG APPELLANT FROM | NTRODUCI NG

TO THE JURY A TAPED CONVERSATION BETWEEN CASEY

SUCHARSKI AND KRYSTAL FI SHER.

Krystal Fisher lived with Casey Sucharski for a period of
two years 57/7494. Sucharski and Fisher had a conversation
whi ch was recorded on Sucharski’s answering nachi ne 53/7019. -
Appel  ant sought to introduce the tape recorded conversation
into evidence 53/7019-76. The prosecutor objected and noved to
exclude the conversation under Florida Statute 934.06 53/7064
The trial court sustained the objection and excluded the

evi dence 57/ 7583-84; 53/7084.% Exclusion of the evidence denied

Appellant due process and a fair trial. Fifth, Sixth

6 The tape was played and proffered outside the jury’'s
presence 57/ 7600.
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Fourteenth Amend., U S. Const.:; Art. |, 88 2, 9, 16, 22,

Const .

934.06 of the Florida Statutes. To be inadnissible under
934.06, the recording nust be intentionally nade and w thout

consent of one of the parties to the conversation.

of this conversation was intentionally made. The conversation

was

cal l:

recorded when an answering machine answered an

1. The taped conversation was not inadm ssible under

§ 934. 06.

There was no evidence produced to show that the recording

(Thereupon, the tape was played in open court and the
foll ow ng proceedings were heard in open court via the
t ape:)

“Sucharski: Yeah.

“Kristal: Hello.

“Suchar ski : Hell o, vyou have now reached the Butch
Casey residence.

“Sucharski: (inaudible).

(Ther eupon, phone was hung up, after which tinme phone
pi cks up.)

“Suchar ski : Hel | o.

“Kristal: 1'dlike to --
“Suchar ski : Hell o, you have now reached the Butch
Casey residence. |’mnot honme presently.

“Suchar ski : Hel | o.

“Kristal: Hel | o.

75 -

I ncom ng



“Suchar ski : Hel | o.

“Kristal: I’d like to get this sone as soon as
possible, so --*

57/ 7600, 7608. This is not an intentional recording.

In addition, the evidence showed that Fisher inpliedly
consented to the taped conversation. The conversation was
pi cked up on an answering machi ne recording. The machi ne kept
recording after the phone was picked up 55/7245. Fi sher 1lived
wi th Sucharski for two years 53/7015. Thus, Fisher would know
that her conversation to Sucharski would be recorded and by
taking part in the conversation Fisher inpliedly gave her
consent .

2. Even if the taped recording was inadm ssible under 8§
934.06, it nust give way to Appellant’s due process rights.

The trial court even recognhized Appellant’s due process
right to admt the tape recording 53/7027, and, in fact,
admtted the tape recording to aid Appellant’s theory of defense
in the first trial 54/7084 [ending in a hung jury]. The tria
court did not permt the recording in this trial to aid
Appel lant’ s theory of defense. The recording was inportant to
Appellant’s case as it showed that Krystal Fisher had a notive
for the crime and the inflection in Fisher’s voice on the tape
al so showed her passion and aninosity toward Sucharski 54/7042.
Due process especially required that Appellant be permtted to

play the tape after Detective Manzella listened to the tape and
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told the jury that the tape was an argunent over Fisher’s
boyfriend 52/6715; 54/ 7044-45. The prosecution should not be
permtted to ms-characterize the contents of the tape to
dismantle the defense while the defense is prohibited from
correcting the mscharacterized Due process required that
Appel l ant be permtted to introduce the tape recording.

3. The state opened the door to the introduction of the
tape recording by its direct examnation of Detective Mnzella
regardi ng the contents of the tape recording 52/6716.

Al so, under the rule of conpleteness, once the state had
i ntroduced portions of the tape recording the defense had to be
permtted to introduce other portions in order to shed |ight
upon and elimnate mscharacterization created by the portions
al ready heard by the jury. § 90.108, Fla. Stat. (1999).

4. Section 943.06 should not be construed to yield an
absurd result. It is well-settled that statutes should not be
construed to yield an absurd or ridiculous result.

It is absurd to prohibit the introduction of the tape
recordi ng where:

A) The recording was played to a prior jury (T7084)

and played in public in this case 57/7600. The only

menbers of the public not permtted to hear the tape
were the people nost in need of information - the

jury.
B) A state witness on direct examnation testified to

listening to the tape and then described its contents
[ mscharacterizing it to the jury] 52/6716.
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O None of the parties involved in the conversation
wer e conpl ai ni ng about it being played in court.

5. The state did not have standing to object 54/7070. The
person whose privacy interests were allegedly conprom sed was
Krystal Fisher. Thus, only Fisher had standing to object to the
pl aying of the tape. She did not object.

Thi s cause nust be remanded for a new trial.

PO NT X1

THE TRIAL COURT ERRED I N ADM TTI NG HEARSAY STATEMENTS
FROM JEAN KLI MECKZO OVER APPELLANT’ S OBJECTI ON.

Over Appellant’s objection 68/ 9018, 9066, the prosecutor was
allowed to introduce out-of-court statenents nade by Jean
Klimeckzo in which he gave his opinion that Appellant was the
person in the photo from the videotape 68/ 9098, 9102. The out -
of -court statenment canme from cross-exam nation by Appellant’s
previous attorney at an adversarial prelimnary hearing and
constitutes hearsay and deprived Appellant’s rights  of
confrontation, due process and a fair trial. Fifth, Sixth,
Fourteenth Amend., U. S. Const.; Art. |, 88 2, 9, 16, 22, Fla
Const. This issue involves questions of law and is thus subject

to de novo revi ew

The cross-examnation at the prelimnary hearing vyielding
Kl i meckzo’s opinion that Appellant was the person in the photo

does not qualify as an identification under 8 90.801(2)(c)
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because, as fully explained at Point X, a non-eyew tness
opinion of who is in a photo is lay opinion testinony and not
identification testinony after perceiving the person. Thus, the
testi mony was not adm ssible under section 90.801(2)(c).

The  prosecutor argued that Kl i meckzo’s out-of-court
statenent at the adversarial prelimnary hearing would be
adm ssible as substantive evidence only as forner testinony
(90.803(22)) and not any other way 67/8975.

Def ense counsel specifically conplained that an adversari al
prelimnary hearing was different from a final trial 67/8969.°
The adversarial prelimnary hearing does not fall wthin the
former testinony exception because there are different notives
and interests at stake in developing testinony. The adversari al
prelimnary hearing is to determne if the defendant may be held
prior to trial versus a final trial where a potential penalty of

death may result. See Nazworth v. State, 352 So. 2d 916, 918

(Fla. 1st DCA 1977) (bond hearing is far different fromtrial).
The stakes and notive are radically different. One can explore
the evidence and experinent at the prelimnary hearing whereas
at the final trial where utnost care nust be taken. In the
present case the defense attorney went into the prelimnary

hearing four days after taking on representation of Appellant.

’ To be adm ssible as non-hearsay as former testinony, the
party against whom the testinony is offered nust have had an
“opportunity and simlar notive to develop the testinony by
direct, cross, or redirect examnation.” § 90.803(22).
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Going into the hearing the defense attorney was not even aware
that the murders were on videotape. This can hardly equate to
the years of preparation for the final trial. This difference
in preparation denonstrates the differing notives and interests
between the prelimnary hearing and the final trial. Uni t ed

States v. Feldman, 761 F.2d 380, 385 (7!" Cir. 1985) (factors in

determ ning whet her notives simlar include 1) type of
proceedi ngs involved; 2) trial strat egy; and 3) st akes
i nvol ved) . These factors are different in adversari al
prelimnary hearings and trials. Also, the audience is
different — a trial judge versus a jury. A trial attorney wll

cross-examne a witness differently in front of a judge. There
is sone safety where the judge is a factfinder versus | aypersons
-- a judge is less likely to consider evidence which she knows
is inadmssible or irrelevant. A problem occurs when one relies
on a learned judge to filter out such evidence only to find
|ater that the evidence is before a jury without the filter.
Appel l ant also objected on the grounds of a due process
vi ol ati on. The different notives and interests of the two
hearings can also have a due process inpact when one uses the
testinmony during the cross-examnation of Appellant’s prior
def ense attorney. In addition to not wanting the cross-
exam nation in evidence, Appellant did not want it to be

identified with Appellant. Appel l ant was especially concerned



that the jury would believe that Appellant’s counsel at the
prior hearing was in the sane position as his present attorney,?
but was unable to dispose or explain away Klineckzo’ s testinony
at the prelimnary hearing through cross-exam nation T9061, 67.
In other words, Appellant’s own attorney, because of being in a
different position, ended up giving Klinmeckzo' s testinony the
appearance that it w thstood cross-exam nation.

In addition, fornmer testinony exception 90.803(22) is
unconstitutional in crimnal cases because it is “clear that
line testinmony may not be constitutionally supplenented wth
former testinony absent a showing of unavailability.” Abreu v.
State, 804 So. 2d 442 (Fla. 4'M DCA 2001). In the present case
there was no unavailability.

For the reasons given above, it was error to admt the
cross-exam nation of Klinmeckzo. The error was prejudicial.

At first glance, it wuld seem that the adm ssion of
Kl i meckzo’ s cross-exam nation opinion that Appellant was in the
photo was cunul ative to other evidence. However, the evidence

was corroborative rather than cunulative.® The prosecutor in the

8 The prior attorney had only been appointed to the case 4
days prior to the adversarial prelimnary hearing and had no
di scovery as opposed to the situation where the present counse
had been on the case for years prior to the final trial.

® Also, the other out-of-court opinion evidence should not
have been adm tted.
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court bel ow explained how this evidence was very inportant and
not nerely cunul ative:

MR MORTON: The contents of the statenents made are

very inportant to hear. Any tinme a witness nmakes a
statenent concerning identification, the circunstances
surrounding it I's inportant for the jury to
understand, in order to determne what wait [sic] to
give it.

If we're just talk about statenments that a person is
making in a vacuum then we wouldn't identify the
ci rcunst ances  of any — any statenent he nmade
concerning identification, including the statenents to
police, if it’s a police setting.

If it’s in an Adversary Prelimnary Hearing in a cross

exam nation setting and the witness is still holding
the sane position against the lawers that are
representing M. Penalver at that tine, in court,

bei ng sworn under testinony in front of a Judge, those

are circunstances around which the jury can give

wei ght to that to determ ne.
68/ 9062- 63 (enphasis added). Thus, even if other opinion
evidence that Appellant was the person in the photo were
adm ssible, the error of admtting this evidence could not be
deened harnl ess. The prosecutor also explained from his
perception the whol e case depended on how the witnesses initia
out-of-court “identifications” [opinions] were contrary to their
i n-court testinony and the jury would evaluate these

contradi cti ons:

in an Adversarial Prelimnary Hearing, where the
witness is standing by his identification, when

identification is the crucial issue in this case,
under Cross-exam nation, st andi ng by t he
i dentification, not go get t hat in wuld Dbe
prejudicial to the State because that’s the whole
case.



The whole case is whether or not this witness’ initial
identification is contrary to what he’'s doing in the
courtroom today. Are they identifications that the
jury should believe, and, therefore, should be allowed
to be taken in as evidence and possibly based a
conviction on it or should they sinply base their
deci sions on what he is saying today in the courtroom
about identification.

68/ 9049- 50 (enphasi s added).
Thus, the erroneous adm ssion of the evidence cannot be deened
harm ess. This cause nust be remanded for a new trial.
PO NT XI'V

WHERE THE ONLY EVI DENCE OF APPELLANT' S GUI LT WERE OUT-

OF- COURT STATEMENTS, THE EVI DENCE WAS | NSUFFI Cl ENT FOR

CONVI CTI ON.

In this case the only evidence showi ng that Appellant was

involved in the crines were out-of-court statenents. Under the

teachings of State v. Moore, 485 So. 2d 1279 (Fla. 1986), the

out-of-court statenments were insufficient for conviction.

Sufficiency of evidence is subject to de novo review  Qut-

of -court statenents, even if admssible due to lack of
objection, wll be insufficient for conviction unless other

evi dence shows guilt. State v. Moore, 485 So. 2d 1279 (Fla

1986); State v. Geen, 667 So. 2d 756 (Fla. 1995) (reversal

where there was not sufficient evidence corroborating the out-
of -court statenents -- risk of convicting the innocent was too
great).

In the present case, the evidence going toward showi ng guilt

was Melissa Munroe and Jean Klinmeckzo's out-of-court opinion
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testinony regardi ng Appellant and the video/photo i mges. These
W tnesses testified at trial that the video/photo was of such
poor quality that they did not know who was in the video/photo.

Oher wtnesses famliar wth Appellant testified that
Appel  ant was not the person in the video/photo 92/12228, 12252.

The expert wtnesses in forensic identification could not
identify Appellant in the video/photo.

There is no physical evidence connecting Appellant to the
crine. There was no DNA |inking Appellant to the crine. None
of Appellant’s prints were found at the nurder scene 78/10391
There were 33 prints of wunknown individuals at the scene
78/ 10372. The shoes taken from Appellant did not match the shoe
that nmade a blood inprint at the nurder scene 87/11681, 11705.
Appel l ant’ s shoe size 7% (87/11713) was different from the size
of shoe that nmade the inprint 10-11 (85/11189). No bl ood, or
any other evidence, was found in Appellant’s car 78/10391.
Ibar’s prints were not found in Appellant’s car 78/10391.

The in-court testinony against Appellant was that of Kim
San.1® San’s relevant testinony was that she saw Appellant and
| bar together on the norning after the nurders. There were two

cars -- Appellant’s car and a bl ack Mercedes.

10 For purposes of this Point, Appellant is not challenging
San’s credibility -- even though San was thoroughly inpeached in
t he court bel ow
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This alleged evidence is not proof of Appellant’s quilt.
At best, there was a stacking of inferences to even begin to
consi der such a concl usi on.

First, one nust infer that the Mercedes San observed
bel onged to Casimr Sucharski. A mere bare description of a
vehicle being a black Mercedes is not sufficient to conclude
that it was Sucharski’s vehicle.

After making the bare assunption that it was Sucharski’s
car, one nust further infer that Appellant had sonething to do
with the taking of Sucharski’s car. Foy identified Ibar as
being in Sucharski’s car as it |left Sucharski’s residence.
However, Foy did not identify Appellant as being in the car.?!
Appel  ant coul d have encountered |bar afterward and their being
toget her could have nothing to do wth the nurders. It is a
blind inference that Appellant hel ped obtain the car. Thus, one
inference was stacked upon another inference. Appel l ant’ s

convi ctions and sentences nust be reversed.

PO NT XV

THE TRIAL COURT ERRED |IN OVERRULI NG APPELLANT' S
HEARSAY OBJECTION TO QUT-OF- COURT  STATEMENTS BY
KI MBERLY SAN THAT SHE HAD TOLD OTHERS THAT APPELLANT
WAS | NVOLVED I N THE MJRDERS.

1 In fact, Foy's description of the second person having
hair length was contrary to Appellant’s hair |ength.
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Over defense counsel’s objection 96/12261, Jasmi ne MMirtry
was permtted to testify that Kinberly San had told others that
she thought Appellant was involved in the homcides 96/12261.
It was error to overrule ths objections and to admt this
evi dence.

San’s out-of-court statenment that she thought Appellant was
involved in the homcides is patent hearsay. Mor eover, San’s
belief that Appellant was involved in the homcides also

inproperly invaded the province of the jury. See Acosta V.

State, 798 So. 2d 809 (Fla. 4'M DCA 2001).

No exception to the hearsay rule was offered or applies
It was reversible error to admt the hearsay. The error
deprived Appellant of his rights of confrontation, due process,
and a fair trial. Fifth, Sixth, Fourteenth Anend., U. S. Const.
Art. I, 88 2, 9, 16, 22, Fla. Const. This cause nust be
remanded for a new trial.

PO NT_XVI

APPELLANT WAS DENIED HI S RI GHTS TO CONFRONTATI QN, DUE

PROCESS, AND A FAIR TRIAL BY THE PROSECUTI ON

| NTRODUCI NG THE FORMER TESTIMONY OF MARIA CASAS IN

OCRDER TO ADM T HEARSAY OPI NI ON TESTI MONY

Maria Casas’ prior trial testinony was introduced into
evi dence by the prosecutor under the forner testinony exception
to the hearsay rule. The significance of the former testinony

was that Casas testified that Pablo Ibar (her son) was not on

the video or images taken from the video 51/6599, 6601. Thus,
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Casas’ forner testinony was favorable to the defense. The
prosecutor did not introduce the former testinony to advance its

case. Rat her, former testinony was introduced as a subterfuge

to introduce testinony of police as to out-of-court statenments
of Casas in which she allegedly identified Ibar as one of the
perpetrators after being shown photos from the video. Thi s
subterfuge denied Appellant his rights of confrontation, due
process, and a fair trial.

The instant issue involves a trio of inproprieties. First,
it was inproper to introduce former trial testinony as a
subterfuge nerely to introduce Casas’ alleged out-of-court

st at enent s. C. US v. Mrlang, 531 F.2d 183, 190 (4" Cir

1975) (overwhel m ng authority is that evidentiary rules may not
be used as a “nere subterfuge to get before the jury evidence

otherwise not admssible”); Collins v. State, 698 So. 2d 1337

1339 (Fla. 1st DCA 1997).
Second, a party may only introduce an out-of-court statenent
of identification wunder 8§ 90.801(2)(c) where the declarant

testifies at trial. E.q. Hayes v. State, 581 So. 2d 121, 124

(Fla. 1991). Wiile her forner testinony was read into evidence,
Casas did not testify at this trial. The jury did not view her
deneanor to assess her credibility when she testified that it
was not her son in the photo or video. Her credibility was key.

Yet the jury never saw her testify.
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Third, Casas’ out - of -court st at enent was not an
identification after perceiving the person under 8§ 90.801(2)(c).
Rather, it was lay opinion. See Point XI. § 90.801(2)(c) could
not be wutilized to introduce Casas’ out-of-court opinion
testinmony. See Point Xl.

The actions of the prosecutor in using Casas’ fornmer testi-
nmony as a subterfuge to introduce out-of-court opinion testinony
denied Appellant’s rights to confrontation, due process, and a
fair trial. Fifth, Sixth, Fourteenth Anmend., U S. Const.; Art.
|, 88 2, 9, 16, 22, Fla. Const. This cause nust be remanded for
a new trial.

PO NT XVI |

APPELLANT WAS DENIED HI S RI GHTS TO CONFRONTATI ON, DUE

PROCESS AND A FAIR TRIAL WHERE THE PROSECUTOR CALLED

WTNESSES IN ORDER TO ADMT THEIR QOUT-OF COURT

STATEMENTS VWH CH WOULD OTHERW SE BE | NADM SSI BLE.

The prosecution called Melissa Minroe, Jean Klineckzo, lan
MIlman and Maria Casas primarily to introduce out-of-court
statenments which would have otherw se been inadm ssible. Thi s
procedure denied Appellant his rights to confrontation, due
process and a fair trial.

The prosecutor called the above w tnesses allegedly hoping
they would give opinion testinony that Appellant and Pabl o Ibar
were the persons in the surveillance video/photo and/or would

make other statenents regarding the weekend of the nurders that

woul d incrimnate Appellant and |Ibar. The w tnesses did not
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give the testinony that the prosecutor wanted.!?> This was not
unexpected since the witnesses did not give the testinony that
the prosecutor wanted during the first trial that resulted in a
hung jury. The prosecutor also wanted Munroe and Klinmeckzo to
testify to activities of Appellant and Ibar on the weekend of
the murders, but they did not produce the testinony that the
prosecut or want ed.

At times, the prosecutor was not even interested in the
W tness’ in-court testinony. For exanple, as to the issue of
whet her Appellant was in the video/photo, the prosecutor never
asked Klimeckzo at this trial who was in the photo,®® the
prosecutor only asked Klineckzo about out-of-court statenents
that he nmade to police 9154-55 1 The prosecutor was |ess
concerned about the w tnesses’ in-court testinony than he was
about extracting their out-of-court statenents.

When the prosecutor asked about the prior statenents he
would first seek to refresh the wtness’ recol | ection
[regardl ess of whether their nmenory needed to be refreshed] and

they would give an answer the prosecutor was not pleased with --

2 Munroe, Klineckzo, MIman, Casas would not testify that
it was Appellant or Ibar in the video/photo.

13 Appellant’s counsel asked Klineckzo who was in the photo
71/ 9408.

4 Also, lan MIman was also questioned about his prior
statenents to police about the photos 9523-24, before he was
even asked in-court who he thought was in the photos 9528.
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typically that their nenory was not refreshed or they would give
an answer that the prosecutor did not |Iike. The prosecutor
would then read a prior statenent to the jury. The prosecutor’s
procedure in this case is very simlar to that in Mrton v.

State, 689 So. 2d 259 (Fla. 1997).

In Morton, this Court held that calling a wtness for the
primary purpose of introducing out-of-court statenents that
woul d ot herwi se be inadm ssible was inproper and that the out-
of -court statenents should have been excl uded. 689 So. 2d at
264.

In the present case, the prosecutor called the wtnesses not
for the purpose of their in-court testinony, but primarily as a
vehicle for the adm ssion of their out-of-court statenments which
but for the presence of the wtnesses would not be adm ssible.

Munroe, Klinmeckzo, MIman, and Maria Casas alleged out-of-
court statenents that Appellant and Ibar were in the video/photo
were admtted under 8 90.801(2)(c) which requires the decl arant
be on the stand at trial and subject to cross-exam nation
regarding the out-of-court statenents. The same is true
regarding prior inconsistent statenments under § 90.801. The
problem is where the prosecutor calls the wi tnesses not for the
purpose of eliciting information from them on the stand, but

calls them primarily as a subterfuge or vehicle to introduce



what woul d otherwi se be inadm ssible evidence. Mbrt on. Thi s
cause nust be reversed for a newtrial.

PO NT _XVI I

THE TRIAL COURT ERRED |IN OVERRULING APPELLANT S

OBJECTION TO THE OUT- OF- COURT STATEMENTS OF KI MBERLY

SAN AS TO WHY SHE CAME FORWARD W TH | NFORNVATI ON AFTER

THE MURDERS.

Appel l ant presented evidence that Kinberly San only cane
forward with her allegations regarding the nmurders sone 3 years
after the fact in order to seek a deal for her fiancee — Bill
Grace 85/11217/11219. San testified that she cane forward wth
informati on because she felt bad 85/11152. Over Appellant’s
hearsay objection, the prosecutor presented the testinony of
Jasmne McMurtry that San said she canme forward because she felt
badly and that she did not nention Bill Gace 95/12638-39. The
adm ssion of this out-of-court statenment was reversible error.

Rulings contrary to the evidence code constitute an abuse

of discretion. Nardone v. State, 798 So. 2d 870, 874 (Fla. 4th

DCA 2001). San’s out-of-court statenent that she canme forward
because she felt badly was offered to prove why she cane forward
at the tine she did. In other words, it was for the truth of
the matter asserted and constitutes hearsay. It was error to
overrul e Appellant’s objection and to admt this evidence.

The error cannot be deened harnless. The out-of-court
statenent was a prior consistent statenment (nmade after a notive

to fabricate canme into existence) which inproperly bolstered the
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trial testinony of Kim San. San’s credibility was very
inportant to the state’s case. San had been inpeached in a
nunmber of ways -- including he notive to fabricate. Bol stering
her through a prior consistent statement helped the state and
hurt Appellant. \Were the case was close as this one, the error
of inproperly bolstering San’s credibility was harnful.

PO NT Xl X

THE TRI AL COURT ERRED | N PROHI Bl TI NG THE DEPOSI TI ON OF
HERSCHEL KI NNAMVAN | NTO EVI DENCE

Appel l ant noved to introduce into evidence a deposition of
Herschel Kinnaman (Kim San’s father) 98/12987. The state
objected and the trial court prohi bited Appell ant from
presenting this evidence 98/13016. This was reversible error.

Kinnaman testified 1in deposition that he viewed the
vi deotape and that the intruder who | ooked into the canera was
Appel  ant 98/ 13007. This testinony contradicted the state's
theory that one famliar with a person could correctly opine who
was in the video/photo. The prosecutor was present at the
deposition and tried to undo his testinony even to the extent of
telling Kinnaman in his cross-examnation that Kinnaman was
wrong 98/13012. However, Kinnaman stated, “You're wong, |'m
sure of ny identification.” 98/ 13013.

Knowi ng that Kinnaman was suffering from cancer, Appellant

successful ly nmoved to per petuat e Ki nnaman’ s t esti nony.
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Unfortunately, Kinnaman died before the perpetuated deposition
was done.

At trial, the prosecutor objected to Kinnaman’'s deposition
on hearsay grounds. However, Kinnaman's testinony was not
offered for the truth of the matter asserted -- that Appellant
was one of the intruders. Rather, it was offered to show that
Ki nnaman was m staken and that one famliar with a person can
| ook at a video/ photo and be wong -- no matter how certain they
are. Appel l ant’ s counsel argued that the deposition should be
admtted because of the Due Process C ause 98/ 13005-6, 130013.
The trial court indicated that it would be the fairest thing to
do to admt the testinony 98/13006. State evidentiary rules and
| aws excluding certain evidence nust at tinmes give way to a
defendant’s due process rights to present evidence necessary to

hi s def ense. See Chanbers v. Mssissippi, 93 S.C. 1038 (1973)

(application of state hearsay rule deprives the defendant of due
process and a fair trial).

In this case, the prosecutor posited to the jury that
soneone famliar with a person could identify that person in a
photo lineup or video while others not famliar with the person
cannot . Ki nnaman’ s testinony shows that soneone famliar wth

t he person can be ni staken.!® Appellant needed this testinony.

5 Oher witnesses who saw the video/photo indicated the
i mge was of too poor a quality fo make an identification.
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It should also be considered that this evidence was not
significantly procedurally different than nmuch of the evidence
the prosecutor wused against Appellant. The hearsay rule
recogni zes the inportance of statenents under oath, subject to
cross-examnation and nade where the jury can view the
declarant’s deneanor at the tine of giving the statenent.
Ki nnaman’s testinmony was under oath and subject to cross-
exam nati on. Wile the jury would not be able to view
Ki nnaman’ s deneanor, the same is true of the many out-of-court
statenments admtted as state’s evidence (or even if the
testinony had been perpetuated since there is no requirenent of
taping the deposition). Due process requires that Appellant
should have been permtted to introduce Kinnaman's testinony

i nto evi dence.

PO NT XX

THE DEATH SENTENCE VI OLATES APPRENDI V. NEW JERSEY,
530 U.S. 466, 120 S.Ct. 2348 (2000) AND RING V.
ARl ZONA, U. S. , 2002 W.1357257 (JUNE 24, 2002).

This issue involves several related errors which conmbine to
render the death sentence unconstitutional under the Fifth,
Si xth, Fourteenth Anendnents to the United States Constitution

and Article |, Sections 2, 9, 16, 17, and 22 of the Florida
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Consti tution. Ring v. Arizona, U S. , ____s.a. _

2002 W.1357257 (June 24, 2002); Apprendi v. New Jersey, 530 U S.

466, 120 S.Ct. 2348 (2000); State v. Overfelt, 457 So. 2d 1385

(Fla. 1984). These errors include: (1) The jury made no
finding of aggravating circunstances. (2) The jury nmade no
finding that the aggravating circunstances are of sufficient
weight to call for the death penalty. (3) The failure to
instruct the jury that the finding that the aggravators outweigh
the mtigators nust be beyond a reasonable doubt. (4) In
Florida, the jury’'s recommendation is by a sinple majority vote.
(5) The i ndi ct ment cont ai ns no notice of aggravati ng
ci rcunst ances. (6) The trial judge relied on the CCP
aggravating circunstance when the jury had not been instructed
on it. M. Penal ver acknow edges that this Honorable Court has

rejected simlar argunents in MIIls v. Moore, 786 So. 2d 532

(Fla. 2001). However, the United States Suprene Court’s
decision in R ng nmandates reconsi deration of these issues.

M. Penalver filed a notion to Dismss Indictnent or to
Declare That Death is Not a Possible Penalty 1R/ 202-204. Thi s
nmotion is based on the failure to allege the aggravating
circunstances in the indictnment. M. Penalver filed a Mtion to
Declare Fla. Stat. 921.141 unconstitutional 3R/ 508-34. In this
nmotion he specifically raised the lack of jury finding of

aggravating circunstances 3R/ 519-20. He filed a notion to
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declare Fla. Stat. 921.141 unconstitutional due to the jury
recommendati on being based on a bare mgjority 3R/590-2. He al so
filed a nmenorandum of |aw concerning the problems wth Florida
capital sentencing procedure 3R/ 621-8. In this nmenorandum he
specifically pointed out the problems with the lack of jury
findings as to aggravating circunstances 3R/ 621-8. These
noti ons were denied 3R/ 777-8.

Def ense counsel vigorously argued agai nst the CCP aggravat or
119/ 15896- 15903. The jury ultimately was not instructed on CCP
119/ 15929, 16002- 3. Def ense counsel again objected to this
aggravating circunstance in his sentencing nmenorandum 10R1921-
23. The trial judge relied on this aggravating circunstance in
i nposing the death penalty despite earlier having held that the
evidence was insufficient to instruct the jury on this
ci rcunstance R1992- 95.

The issues involved in Apprendi and Ring constitute
fundanmental error which would require reversal even in the
absence of an objection. Apprendi and Ring are grounded in the
right to a jury trial. The right to a jury trial can only be
wai ved by a personal waiver on the record by the defendant.

State v. Upton, 658 So. 2d 86 (Fla. 1995). No such waiver took

pl ace in the current case.

96 -



jury

Apprendi and Ring require a rethinking of the role of

t he

in Florida. The Court in Apprendi described its prior

holding in Jones v. United States, 526 U. S. 227 (1999).

The question whether Apprendi had a constitutional
right to have a jury find such bias on the basis of
proof beyond a reasonable doubt is starkly presented.

Qur answer to that question was foreshadowed by our
opinion in Jones v. United States, 526 U S 227, 119
S.C. 1215, 143 L.Ed.2d 311 (1999), <construing a
federal statute. We there noted that “under the Due
Process Clause of the Fifth Amendnent and the notice
and jury trial guarantees of the Sixth Anmendnent, any
fact (other than prior conviction) that increases the
maxi mum penalty for a crime nust be charged in an
indictnment, submtted to a jury, and proven beyond a
reasonable doubt.” 1d., at 243, n.6, 119 S .. 1215

The Fourteenth Anmendnment conmands the sane answer in
this case involving a state statute

430 U. S. at 476

In Ring, the United States Supreme Court overruled its prior

opinion in Walton v. Arizona, 497 U S. 639 (1990). The Court

st at ed:

For the reasons stated, we hold that Wlton and
Appr endi are irreconcil abl e; our Sixth Amendnent
jurisprudence cannot be hone to both. Accordingly, we
overrule Walton to the extent that it allows a
sentencing judge, sitting without a jury, to find an
aggravating circunstance necessary for inposition of
the death penalty. See 497 U S., at 647-649. Because
Arizona’'s enunerated aggravating factors operate as
‘“the functional equivalent of an elenent of a greater
of fense,’” Apprendi, 530 U S at 497, n.19, the Sixth
Amendnent requires that they be found by a jury.

* * %

‘The guarantees of jury trial in the Federal and
State Constitutions reflect a profound judgnent
about the way in which |aw should be enforced and
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adm ni stered. . .. | f

the defendant preferred the

common-sense judgnent of a jury to the nore
tutored but perhaps |ess synpathetic reaction of
the single judge, he was to have it.’ Duncan V.
Loui siana, 391 U. S. 145, 155-156 (1968).
The right to trial by jury guaranteed by the Sixth
Amendnment woul d be senselessly dimnished if it encom
passed the factfinding necessary to increase a
defendant’s sentence by two years, but not the
factfinding necessary to put him to death. W hold
that the Sixth Amendnent applies to both. The
judgnent of the Arizona Suprenme Court is therefore
reversed, and the <case 1is remanded for further

proceedi ngs not

R ng, supra, at

It is clear that
ci rcunstances actually define

for the death penalty.

in Florida, as in Arizona,

i nconsistent with this opinion.

t he aggravating

those crinmes which are eligible

Wth the issue of guilt or innocence disposed of, the
jury can then view the question of penalty as a
separate and distinct issue. The fact that the
def endant has commtted the crine no | onger determ nes
automatically that he nmust die in the absence of a
mercy recomrendati on. They nust consider from the
facts presented to them -- facts in addition to those
necessary to prove the commssion of the crinme -
whether the crime was acconpanied by aggravating
circunstances sufficient to require death or whether

there were mtigating circunstances which

| esser penalty.
State v. Dixon, 283 So. 2d 1, 8
It is clear that under
degree nurder alone does not
death penalty. The jury
ci rcunst ances. This fact is

921.141(7).

require a

(Fla. 1973).

Florida |aw the conviction of first

make a person eligible for the

nmust also find aggravating

also recognized by Fla. Stat.
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(7) Victiminpact evidence. — Once the prosecution has

provided evidence of the existence of one or nore

aggravating circunstances as described in subsection

(5), the prosecution may introduce, and subsequently

argue, victiminpact evidence.
It is only wupon proving aggravating circunstances that the
def endant becones eligible for the death penalty. Thus, in
Fl ori da, as in Arizona, the jury nust find aggravating
circunstances. There was a clear violation of this rule.

An additional constitutional error is that the jury nmade no
finding that the aggravators were sufficiently weighty to call
for the death penalty. Florida law requires not only the

presence of aggravators, but that they are sufficiently weighty

to warrant the death penalty. State v. Dixon, 283 So. 2d 1, 8

(Fla. 1973). There was no jury finding that the aggravating
circunstances are sufficiently weighty to call for the death
penal ty.

Apprendi was also violated in that the jury was not

instructed that it had to find, beyond a reasonable doubt, that

the aggravating circunstances nust be sufficiently weighty to
call for the death penalty or that it mnust find, beyond a

reasonabl e doubt, that the aggravating circunstances outweigh

the mtigating circunstances. As to the first aspect the jury
was tol d:
It is your duty to follow the law that will now be
given to you by the Court and render to the Court an

advi sory sentence based upon your determ nation as to
whet her sufficient aggravating circunstances exist to
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justify the inposition of the death penalty and

whet her sufficient mtigating circunstances exist to

out wei gh any aggravating circunstances found to exist.
16/1847. The jury was given no guidance as to by what standard
it would have to find the aggravators sufficiently weighty to
call for the death penalty.

The jury was also given no guidance as to by what standard
it would determ ne whether aggravating circunstances outweigh
mtigating circunstances.

If you find the aggravating circunstances do not

justify the death penalty, vyour advisory sentence

should be one of [|ife inprisonment wthout the
possibility of parole.

Should you find sufficient aggravating circunstances

do exist, it wll then be your duty to determne

whet her mtigating circunstances exist that outweigh

t he aggravating circunstances.

16/ 1875-6. Not only does this instruction fail to tell the jury

that it nust find beyond a reasonable doubt that aggravating
ci rcunstances  nust outweigh mtigating circunstances, it
affirmatively tells them that mtigating circunstances nust
out wei gh aggravating circunstances. This violates Apprendi’s
requi renent that any fact which increases the punishnment, wth
the possible exception of recidivism nust be proven beyond a
reasonabl e doubt .

An additional violation of Apprendi and Ring is the fact
that Florida does not require a unaninous verdict for penalty.

In Johnson v. Louisiana, 406 U S. 356 (1972), the Court upheld
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a system whereby verdicts in serious felonies nust be by at
| east nine votes out of twelve and verdicts in capital cases

must be unani nous. In Apodaca v. Oregon, 406 U S. 404 (1972),

the Court wupheld verdicts of 10-2 and 11-1 in non-capital

f el oni es. In Burch v. Louisiana, 441 U S. 130 (1979), the Court

held that a six person jury nust be unaninous. The Court took
pains to note that Apodaca was a non-capital case. 441 U S. at
136. The U.S. Suprenme Court has not specifically reached the
i ssue of whether a unaninobus verdict is required in a capita
case.

The Florida courts have held that unanimty is required in

a capital case by the Florida Constitution. Wllians v. State

438 So. 2d 781, 784 (Fla. 1983); Jones v. State, 92 So. 2d 261

(Fla. 1957); Brown v. State, 661 So. 2d 309 (Fla. 1st DCA 1995);

Flanning v. State, 597 So. 2d 864 (Fla. 379 DCA 1992).

The indictnment in this case is also defective pursuant to
Apprendi. The indictnment contains no nention of any aggravating
factors or of any allegation that the aggravating factors are
sufficiently weighty to call for the death penalty 1R1-3.

The reasoning of Apprendi and Ring is consistent wth

decisions of the Florida courts. In State v. Overfelt, 457 So.

2d 1385 (Fla. 1984), this Court stated:

The district court held, and we agree, “that before a
trial court may enhance a defendant’s sentence or
apply the mandatory mninmum sentence for wuse of a
firearm the jury nust make a finding that the
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defendant commtted the crime while using a firearm
either by finding himguilty of a crinme which invol ves
a firearm or by answering a specific question of a
special verdict form so indicating.” 434 So. 2d at
948. See also Hough v. State, 448 So. 2d 628 (Fla. 5th
DCA 1984); Smth v. State, 445 So. 2d 1050 (Fla. 1st
DCA 1984); Streeter v. State, 416 So. 2d 1203 (Fla. 3d
DCA 1982); Bell v. State, 394 So. 2d 570 (Fla. 5" DCA
1981) .

457 So. 2d at 1387. The rule of Overfelt is grounded in the

Doubl e Jeopardy and Due Process Clauses of the Florida

Consti tution. Brown v. State, 763 So. 2d 1190, 1193 (Fla. 4t"
DCA 2000). The District Courts of Appeal have consistently held
that a three year nmandatory m ninum can not be inposed unless

the use of a firearm is alleged in the indictnent. Peck v.

State, 425 So. 2d 664 (Fla. 2" DCA 1983); Gbbs v. State, 623

So. 2d 551 (Fla. 4" DCA 1993); Bryant v. State, 744 So. 2d 1225

(Fla. 4" DCA 1999).

The trial court’s handling of the CCP aggravator is also in

violation of the rule of Apprendi and R ng. Ring specifically
holds that the Sixth Anmendnent right to a jury trial requires a
jury finding of aggravating circunstances. Here, the judge
refused to instruct the jury on this aggravating circunstance.
The only possible basis for this decision is a determnation
that the evidence is insufficient to support this aggravator.
Thus, the trial court effectively acquitted him of this

aggr avat or. Delap v. Dugger, 890 F.2d 285, 306-319 (11t" Cr.

1989) . It is clearly inconsistent with Apprendi and R ng for
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the trial judge to take this aggravator out of the jury's
consideration and then to rely on it to inpose the death
penal ty.

The denial of jury trial is clearly a structural error which

can never be harnl ess. See Sullivan v. Louisiana, 508 U S. 275,

278 (1993). The proper renedy for this error is the inposition
of a I|ife sentence. The Court in Rng stated that the
aggravating factors operate as a functional equivalent of an

el emrent of a greater offense. Ring, supra, at . Thus, the

Court recognized that conviction of first degree nurder is not
enough to subject a person to the death penalty. It is the
presence of sufficiently weighty aggravating circunstances which
turns the offense into a death eligible offense, i.e. capita
nmur der . Under Ring, it is only the finding of aggravating
circunstances sufficiently weighty to call for the death penalty
which turn the offense of first degree nurder into a death
el igible offense. Thus, first degree nurder, wthout a jury
verdict that there are aggravating circunstances sufficiently
weighty to call for the death penalty, is a l|esser included
of fense of capital nmurder. This is analogous to sinple battery
being a lesser included offense of aggravated burglary. \V/ g
Penal ver was only charged with, and convicted of, first degree
mur der . Hs indictnent did not allege the presence of

aggravating circunstances sufficiently weighty to call for the
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death penalty and his jury did not find such circunstances. M.

Penal ver was convicted of ordinary first degree nurder. He was
not convicted of capital nurder. Upon the jury’s gqguilt phase
verdict for first degree nurder, wi t hout a finding of

aggravating circunstances sufficiently weighty to call for the
death penalty, life inprisonment is the only available penalty.
Assum ng arquendo, that this deficiency could be cured by a
subsequent jury verdict, it did not occur in this case. At no
point in the proceedings did the jury make a finding, beyond a
reasonabl e doubt, of death eligibility. It is well-settled that
the Double Jeopardy Clauses of the Florida and Federal
Constitutions bar a subsequent prosecution after conviction of

a lesser included offense based on the sane conduct. Uni t ed

States v. Dixon, 509 U S 688 (1993); Chikitus v. Shands, 373

So. 2d 904 (Fla. 1979); State v. Wtcher, 737 So. 2d 584 (Fla.

1st DCA 1999). Here, the indictnment, prosecution and conviction
of M. Penalver for ordinary first degree murder bar any
subsequent prosecution seeking the death penalty. Thus, this

case nust be reversed for the inposition of a life sentence.

PO NT XXI

THE DEATH PENALTY IN THI S CASE | S UNRELI ABLE.
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This issue involves three separate errors in the sentencing
pr oceedi ng. First, the trial court denied defense counsel’s
nmotion to appoint public counsel to investigate and present
mtigation. This left the prosecution’s case essentially
unchal | enged. Second, the trial court erred when it gave great

weight to the jury's recomendation of death. Muhammad  v.

State, 782 So. 2d 343, 361-2 (Fla. 2001). Third, the trial

court did not order a pre-sentence investigation. Muhanmad,
supra at 362-6. These are all issues of |aw involving de novo
review by this Court. These errors individually and

cunul atively create an wunreliable death sentence, which is
rendered in violation of the Ei ghth and Fourteenth Amendnents to
the United States Constitution; Article I, Sections 2, 9, 16,

and 17 of the Florida Constitution; and Florida Statute 921.141.

| ndeed, they conbined to render a virtually automatic death
sentence w thout a neani ngful adversarial proceeding and w thout
a proper basis for this Court to engage in proportionality
review required by the Florida and United States Constitutions.

Trial counsel filed a notion to appoint public counsel to
present mtigation |XR1728-32. The trial court denied this
notion after hearing argument 11014703-17, | XR1762. Appel | ant
concedes that this Court has previously rejected the requirenent
of appointing public counsel in cases in which a capital

defendant waives the presentation of mtigating evidence.
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Hanblen v. State, 527 So. 2d 800 (Fla. 1988). However, the rule
of Hanbl en has been the subject of consistent criticismsince it

was announced. Hanbl en, supra, dissenting opinions of Justices

Ehrlich and Barkett at 805-09. Hauser v. State, 701 So. 2d 329

(Fla. 1997), concurring opinion of Justice Anstead, joined by

Justices Kogan and Shaw at 332-3; Muhammuad v. State, 782 So. 2d

343 (Fla. 2001), concurring opinion of Justice Pariente, joined
by Justices Anstead and Shaw at 368-72. The Court’s mmjority
has inplicitly recognized the problenms with a case in which the
def endant waives the presentation of mtigation. I n Kl okoc v.
State, 589 So. 2d 219 (Fla. 1991) this Court recognized that a
trial court had discretion to appoint public counsel. In

Muhammad, supra this Court mandated the ordering of Pre-Sentence

| nvestigations in all <capital cases in which the defendant
wai ves mtigation and reaffirmed the trial court’s discretion to
appoi nt public counsel to present mtigation. The tine has cone
for this Court to take the final step and mandate the
appoi ntnment of public counsel in all cases in which the
def endant wai ves mtigation.

The current process is arbitrary and irrational. It allows
sonme defendants to essentially mandate the death penalty in
their cases by waiving mtigation whereas in other cases the
judge may appoint public counsel conpleting altering the state

of the penalty phase evidence for the judge, jury, and this
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Court. Justice Anstead perhaps best summarized this problemin

hi s concurring opinion in Hauser, supra.

A process that permits death to be inposed by default
obviously inpairs the ability of the trial jury and
judge to nmake a proper and reasoned decision as to

whet her the ultimate penalty of death is an
appropriate penalty in a particular case. VWhat this
means, in fact, 1is that the irrationality of a
defendant in defaulting wll be allowed to infect |,
and render equally irrational and arbitrary, any
decision predicated on the default. Further, this
Court obviously cannot carry out its mandatory

obligation to conduct a reasoned proportionality
anal ysis of the penalty on appeal where there has been
a default in the trial court.

701 So. 2d at 332.
Justice Pariente’s concurring opinion further anplifies the
problenms with the current system

| am convinced that for the future we should have a
uniform procedure to be followed in all cases where
the defendant waives mtigation so that available
mtigating evidence is placed in the record at the
time of the original sentencing proceedings. e
should not have cases: (1) where sone trial judges
consider proffered evidence as mtigation and others
do not, see Hauser v. State, 701 So. 2d 329, 330 (Fla.
1997); (2) where sone trial judges order PSIs in death
penalty cases where mnmtigation has been waived and
others do not, see Farr v. State, 656 So. 2d 448, 450
(Fla. 1995) (“Farr 11”); and (3) where sone judges
appoint special counsel to present mtigation and
others do not, see Klokoc v. State, 589 So. 2d 219

220 (Fla. 1990).

782 So. 2d at 368-369. In these cases proper proportionality
review i s inpossible. See Justice Ehrlich’s dissenting opinion

in Hanbl en, 527 So. 2d at 806.
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The present system is arbitrary and irrational and cones
dangerously close to state-assisted suicide. This Court shoul d
conplete the process begun in Klokoc and Mihammad and require
the appointnent of public counsel in all cases in which the
def endant wai ves mtigation.

The failure to appoint public counsel in this case was
conpounded by the trial court’s giving of great weight to the

jury’'s recomendation of death. In Mihammad, supra this Court

reversed for a resentencing due to the trial court’s placing
great weight on the jury's death recommendation in a case in
which the defendant had waived mtigation and the trial court
had failed to appoint public counsel. 782 So. 2d at 361-62.

The sanme error occurred in this case. The trial court gave
great weight to the jury’'s recomendation after M. Penalver
refused to put on mtigation and the court refused to provide
any alternative nmeans for the presentation of mtigation. The
trial court in this case stated that it gave “great weight” to
the jury’'s recomendation XR1988. This is the identical phrase
to that used in Mihammad. Additionally, in this case the tria
court instructed the jury that 1its recomendation would be
entitled to “great wei ght” and that “only under rare
circunstances” that the court could inpose a different sentence
XR1874. This Court noted the significance of the sanme | anguage

in Muhanmad. 782 So. 2d at 363.
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The only possible distinction between this case and Mihanmad
is that in Mbhammad the defendant requested to waive the
advisory jury and this was not done in this case. This should
not control this issue. Al t hough counsel did not attenpt to
waive the jury’'s advisory verdict, counsel did have an entire
section of his sentencing nmenb concerning the judge’'s
responsibility to guard against “the inflamed enotions of
jurors” XR1906-1914. Counsel specifically pointed out that the
jury could have overreacted to several enotional aspects of the
case. In the neno counsel pointed out how M. Penalver’s failure
to allow the presentation of mtigating evidence handicaps the
judge in assessing the case and again repeated his call for
public counsel XR1923-30. Thus, counsel clearly put the tria
court on notice as to the dangers of reliance on the jury's
recommendation in this case. Despite this there is nothing in
the judge' s sentencing order indicating that he understood that
he had the duty, or even the ability, to give the jury' s death
recommendation anything less than “great weight” if he found it
legally required XR1987-2001. In  Mihanmad, this Court

di stinguished its prior decision in Sireci v. State, 587 So. 2d

450 (Fla. 1991). 782 So. 2d at 361-2. This Court noted that
the trial judge in Sireci had specifically noted that if he felt
that the jury was influenced by inproper considerations he had

“the ability and duty to |lessen the reliance on upon the jury’'s
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verdict.” 782 So. 2d at 362. In the present case, as in
Muhanmmad, there was no such recognition. Here, as in Mihanmmad
resentencing i s required.

In the present case, as in Mihammad, there was no Pre-
Sentence Investigation (PSI). This Court specifically held that
this requirenent should only apply to penalty phases held after
the decision in Mihanmmad. However, where there is no PSI, a
wai ver of mtigation, and the trial court gives great weight to

the jury recomendation, this requirenent should apply to

pi peline cases. See Smith v. State, 598 So. 2d 1063 (Fla. 1992)
(principles of fairness and equal treatnent).

There is no reason for the requirenment of a PSI in capita
cases in which the defendant waives mtigation and the trial
court gives the jury' s recomendati on great weight not to apply
to all cases pending on direct appeal. Reversal for re-
sentencing i s required.

PO NT XXI |

THE TRIAL COURT ERRED I N PRCH BI TI NG CONSI DERATI ON OF
RES|I DUAL DOUBT AS A M Tl GATI NG Cl RCUMSTANCE.

Prohibiting the jury from considering residual doubt as a
mtigating circunstance and refusal to consider it as a
mtigating circunstance denied M. Penalver due process of |aw
and subjected him to cruel and/or wunusual punishnment pursuant
the Fifth, Sixth, E ghth, and Fourteenth Anmendnents to the

United States Constitution and Article |, Sections 2, 9, 16, and
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17 of the Florida Constitution. This issue is a pure issue of
| aw whi ch invol ves de novo review on appeal.

The trial court gave the jury a special instruction that
residual doubt is not a mtigating circunstance over defense
obj ection. 119/15,987-91. The trial court gave the jury the
foll ow ng instruction.

The defense attorney made a comment that you shoul d

show nmercy to the defendant just in case he is not the

person on the video. You have returned a verdict of
guilty. And the law requires that your recomrendation

deci sion not be based on argunents of |ingering doubt.

119/ 16, 005.

Def ense counsel again argued residual doubt as a mtigating
circunstance in his Sentencing Menorandum 10R1936- 9. However,
the trial court refused to consider this as a mtigating
ci rcunst ance 10R1998. The “reasonable doubt” standard of the
guilt/innocence phase was applied and renders this mtigator
meani ngl ess 10R1998.

The United States Suprenme Court has consistently held that
the sentencer may “not be precluded from consideration as a

mtigating factor, and aspect of a defendant’s character or

record and any of the circunstances of the offense.” Lockett V.

Ghio, 438 U. S. 586, 604 (1978). The Eleventh and Fifth Crcuits
have held that the rule of Lockett requires the consideration of
resi dual doubt as a mtigating circunstance. Smth v.

Wai nwright, 741 F. 2d 1248 (11" Cr. 1984); Snmith v. Balkcom
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660 F.2d 573 (5'" Cir. 1981), nodified on other grounds at 671
F.2d 882 (5'" Cir. 1982). The error is particularly egregious
where there was an explicit jury instruction not to consider a

mtigating circunstance. Hi tchcock v. Dugger, 481 U S. 393

(1987). Resi dual doubt should have been the primary factor at
the penalty phase. | ndeed, the first trial of this case
resulted in a hung jury. Thus this clearly is a case in which
resi dual doubt plays a role. This error can not be held to be
harm ess beyond a reasonabl e doubt. Reversal for a new penalty

phase is required.
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CONCLUSI ON

For the foregoing reasons, M. Penalver’'s convictions and

sent ences nust be reversed.
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