IN THE SUPREME COURT
OF FLORIDA

CASE NO.: SC00-1649
Lower Tribunal No.: 3D98-3337
LILIANA CAHUASQUI
Petitioner, Plaintiff
-VS-

U.S.SECURITY INSURANCE
COMPANY,

Respondent, Defendant.

PETITIONER'SINITIAL BRIEF

LIDSKY, VACCARO & MONTES
ATTORNEYSAT LAW, PA.

145 East 49th Street

Hiaeah, Florida 33013

(305) 822-2100

(305) 818-9101 [fax]

JUAN C. MONTES, ESQ.
FLORIDA BAR NO. 031313



TABLE OF CONTENTS

TABLE OF AUTHORITIES......ccoo ittt i
STANDARD OF REVIEW......cui ittt 1
STATEMENT OF THE FACTS AND CASE......co oot 2
SUMMARY OF THE ARGUMENT ......ocoiiiiieie sttt 5
ARGUMENT:
l. THE OFFER OF JUDGMENT STATUTE CANNOT BE
CONSTITUTIONALLY APPLIED TOP.I.P....cocveveieeeeee, 6
A. Application of F.S. 8 768.79 impairs insureds
rights under F.S. 8627.736 and nullifies F.S. 88
627.736(8) & B27.428.........oecveeeeeeeee e 6
B. Theapplication of F.S. §768.79to P.I.P. is
unconstitutional and denies accessto COUrtS .........cvvuvvvennee. 10
C. F.S. 8 768.79 conflicts with the provisions of
88 627.736 & B27.428.........cceeeveeeteeceeceee e 13
CONCLUSION. ... oottt ettt reere e re e sre s 17
CERTIFICATE OF SERVICE........co ettt 18

CERTIFICATE OF COMPLIANCE........c.co i .19



TABLE OF CASESAND AUTHORITIES

Cases Page

Allstate Ins. Co. v. lvey
774 S0.2d 679 (Fla. 2000)..........eiieeieie e e e e enreas 6

Adamsyv. Culver
111 S0.2d 665 (Fla. 1959.......ceiiiiii e e 16

Armstrong v. Harris
773 S02d 7 (Fla. 2000)......c..ueeeieeeee e ccree et etee e e ere e e e s e aae e e eare e e e enreas 1

Brodose v. School Bd. of Pindllas County
622 S0.2d 513 (Fla. 2d DCA 1993).....ccciieiiieciee et 13

City of Punta Gordon v.Burnt Store Hotel, Inc.
650 S0.2d 142 (Fla. 2d DCA 1995)......c.uiiiiiiecieecee ettt et 13

Clayton v. Bryan
753 S0.2d 632 (Fla. 5" DCA 2000) .....eeeeveieeeereeieeeeeteeeeeeieeereesreseesseesreseesseens 16

Danis Industries Corp. v. Ground Improvement Techniques, Inc.
645 S0. 2d 420 (FIa 1994).......ooeeee ettt 7

Government Employees Ins. Co. v. Gonzalez
512 S0.2d 269 (Fla. 3T DCA 1987)......cceeeeeeeeeeeteeceeeeeete et ste e sve e v, 7

Industrial Fire & Casualty Insurance Co. v. Kwechin
442 S0. 2d 1337 (FIa 1984)......ei e 15

Ins.Co. of North Americavs. Lexow
602 S0. 2d 528, 531 (Fla. 1992).......cooiiiiiee e 7

Invo Florida, Inc. v. Somerset Venturer, Inc.
751 S0.2d 1263 (Fla. 3 DCA 2000)........cceeeeeereeereeeeereeereeeesreeseeseesseensesseesseens 1

Kluger vs. White
281 SO.1 (FIa 1973)....ceeeeeceee et e 10, 11




Lasky v. State Farm Ins. Co.

296 S0.2d 9 (FIa 1974)...c..eeeeeeeeee ettt 10, 11
McKendy v. State

641 S0. 2d 45 (Fla 1994).....cceieeee ettt 16
Moran v. City of Lakeland

694 S0.2d 886 (Fla. 2d DCA 1997) ....ooiee ettt 16
Nationwide Mut. FireIns. Co. v. Pinnacle Medical, Inc.

752 S0.2d 55 (Fla. 2000).......ccueeiiieeiee ettt ettt 6
State v. Billie

497 S0. 2d 889 (Fla. 2A DCA 1986).......cuiiiiiei it e e e, 16
U.S. Security Ins. Co. v. Cahuasqui

760 S0.2d 1101 (Fla. 39 DCA 2000) ...ccveeeveeeeeereereeeeereeeee e sreeereeneas 2,3,4,6,17
Statutes

B27.428. .. .. e 3,5, 6, 8,9, 10, 13, 14, 15, 16, 17
27 730 e e e e e e e e e e et e ——————aeeeeeteee——————————————————— 7,14
B27. 730, .. e e e e .5,6,8,9, 10, 13, 14, 15, 16, 17
B27.TADD ...ttt e e e e e e e e e et e eaaeeeeeeeeee e —aaeeeeeereree 7,14
8. T et e e e e e e e e e e e ————aearaeeetee————————————————— 5, 15
T8, 7. e e e e e e 3,5, 13, 16, 17
A2 U.S.C. 088 ....eoeeeee ettt e e e e e e e e e e e e e a e e e e e e e e e e —————— 1 6
IE U.S.C. L1892 ..ottt e e e e e e e e e e e et reeaeeeeeeeeeeeee e aaaaeeeeeeeeennennns 17



Rules

FIa RUIE OF CiV. P. 1442 ...ttt eeee e

R =R TN =X X o c o SO

Other

A9 F1 JUF. 20 8126 (1984) .. ... oo



STANDARD OF REVIEW

The issue of whether offers of judgment are applicable in P.I.P. actionsis a
guestion of law. Assuch, the proper standard of review isde novo. See. Armstrong

v. Harris, 773 So.2d 7 (Fla. 2000); Invo Florida, Inc. v. Somerset Venturer, Inc., 751

S0.2d 1263 (Fla. 3d DCA 2000).



STATEMENT OF THE FACTSAND THE CASE

LilianaCahuasqui wasinjured in amotor vehicle accident on October 3, 1995,
and subsequently made aclaim for Personal Injury Protection (PIP) benefitsto U.S.
Security Insurance Company. U.S. Security denied Cahuasgui’ s claim because her
father, Milton Cahuasqui, did not list her on the application for insurance.
Subsequently, Cahuasqui filed suit to recover PIP benefitsand U.S. Security raised

thedefense of material misrepresentation. U.S. Security Insurance Co. v. Cahausqui,

760 So0.2d 1101, 1102 (Fla. 39 D.C.A. 2000). Milton Cahuasqui was not a party to
thiscase. Petitioner relied upon Milton Cahuasqui’ stestimony that theU.S. Security’s
agent was aware that Liliana lived with him and was expressly told that she did not
have to be listed on the application. (R. 91-95).
On June 16, 1997, U.S. Security served a proposal for settlement/offer of
judgment, which stated as follows:
PURSUANT TO RULE 1.442[Eff. 1-1-97] and/or Florida
Statute § 768.79, the Defendant U.S. Security Insurance
Company, hereby serves this offer to the Plaintiff, Liliana
Cahuasgui, to allow judgment to be taken against said
Defendant in the amount of One Thousand Five Hundred
OneDollars($1,501.00) inclusive of PIP benefits, interest,
penalties, costs, and attorney’ s fees.
Id. at 1103.
Cahuasgui could not accept the offer of judgment as medical billsincurred

totaled $11,967.50, plus lost wages of $2,028.00. (R. 249-251).
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The trial judge bifurcated the case and tried the liability issue first. Thejury
entered a verdict for the Defendant, finding that Milton Cahuasqui had made a
material misrepresentation on the application. Thetrial court entered ajudgment in
favor of U.S. Security. Id. at 1103-1104.

U.S. Security filed a motion for attorney’s fees and costs based upon the
proposal for settlement/offer of judgment. Cahuasqui filed a motion to strike U.S.
Security’ soffer of judgment onthegroundsthat 8768.79 conflictswith 8627.428 (the
Insurance Code's attorney’s fees statute). The trial court ultimately denied U.S.
Security’s motion for attorney’s fees and costs, finding that the offer of judgment
statute wasinapplicableto PIP actions, and certified the following question as one of
great public importance:

Is the Proposal for Settlement/Offer of Judgment Statute,
F.S. 8768.79, applicable to PIP actions?

Id. at 1102.

The Third District Court of Appeals accepted jurisdiction pursuant to Rule
9.030(b)(4)(A), Fla. R. App. P., and answered thequestionin theaffirmative, reversing
and remanding the case for a hearing on attorney’sfees. |d.

Cahuasqui filed a Motion for Rehearing, Rehearing En Banc, and
Certificationon April 6, 2000 (R. 254-265) which wasdenied on July 5, 2000 (R. 266-

283), at whichtimethe Third District filed the Corrected Opinion. SeeU.S. Security




Insurance Co. v. Cahausqui, 760 So.2d 1101, 1102 (Fla. 3 D.C.A. 2000).

Cahuasqui filed aPetitionfor Writ of Certiorari with this Court on August 10",

2000. On February 7, 2001, this Court accepted Jurisdiction of this matter.



SUMMARY OF THE ARGUMENT

Theapplication of 8§768.79 to P.I.P. would impair insureds’ rights pursuant to
both 627.736(8) and 627.428 as it would allow insurers to circumvent payment of
insureds’ attorney’s fees by permitting the insurers to include fees as part of the
benefitsor ignoreit altogether. Hence, insuredswould beforcedto pay attorneysfees
fromtherecovery for P.1.P. benefits, instead of theinsurer paying for such separately.

Furthermore, the application of §768.79 to P.I.P. impairs insureds’ rightsto
recover full benefits under the threat to having to pay the insurer for itsfees, thereby
eroding theconstitutional protectionsaffordedtoinsuredsby P.I.P.-- insuredshaving
already lost certain rights in tort. Therefore, the application of §768.79 to P.I.P.
unconstitutionally erodesthe* reasonable alternatives’ provided by the P.I.P. statute.

The application of F.S. §768.79 to an action to recover P.1.P. benefits under
F.S. 8627.736 conflicts with the attorney’s fee provisions of 88627.736(8) and
627.428. F.S. 8627.736(8) provides solely for the application of 8627.428 as afee
provision under the statute. F.S. 8768.71 maintains that if F.S. §768.79 (offer of
judgment) conflictswith any other provision, theother provision shall govern. Hence,

8768.79 is not applicablein aP.1.P. action.



ARGUMENT

THE OFFER OF JUDGMENT STATUTE CANNOT BE
CONSTITUTIONALLY APPLIED TO P.I.P.

A.
Application Of F.S. 8768.79 Impairs|Insureds Rights
Under F.S. 627.736 And NullifiesF.S. 88 627.736(8) & 627.428

In Nationwide Mut. FireIns. Co. v. Pinnacle Medical, Inc., 752 So.2d 55, 59

(Fla. 2000), thisCourt confirmed that the attorney’ sfee provision of 8627.736(8), i.e.
8627.428, isa“one-way” impositioninfavor of theinsured. Subsequently in Allstate

Ins. Co. v. lvey, 774 So0.2d 679 (Fla. 2000), this Court reiterated the purpose of this

one-way fee provision under 88 627.736(8) & 627.428 by stating:

Itisclear to usthat the purpose of thisprovisionisto level
the playing field so that the economic power of insurance
companies is not so overwhelming that injustice may be
encouraged because people will not have the necessary
means to seek redress in the courts.

The Third District Court of Appeal redistributed the economic power back to

theinsurer inU.S. Security Insurance Co. v. Cahausqui, 760 So.2d 1101, 1102 (Fla.

3 D.C.A. 2000), by allowing insurers to use the offer of judgment statute as an
economic sword to discourage the pursuit of legitimate P.1.P. claimsto the detriment
of the insured.

The legidative purpose of PIP insurance is to provide “swift and virtually

automatic payment so that the injured insured may get on with hislife without undue
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financial interruption.” Government Employeesins. Co.v. Gonzalez, 512 So.2d 269,

271 (Fla. 39 DCA 1987). In order to ensure compliance by insurers, the legislature
included subsection (8) as part of 8627.736. Section 627.736(8) states:
Applicability of provisionregulating attorney'sfees.--With
respect to any dispute under the provisions of ss. 627.730-
627.7405 between the insured and the insurer, the
provisions of s. 627.428 shall apply.

Hence, aninsured who prevailsover hisor her insurer isentitled to attorney’ sfees; the

statute offers no similar prospect for theinsurer. Danis Industries Corp. v. Ground

Improvement Techniques, Inc., 645 So. 2d 420 (Fla. 1994). The purpose of 8

627.428 isto “ discourage the contesting of valid claimsagainst insurance companies
andto reimburse successful insuredsfor their attorney’ sfeeswhenthey arecompelled

to defend or sue to enforce their insurance contracts. Ins. Co. of North Americav.

Lexow, 602 So. 2d 528, 531 (Fla. 1992). “ The....public policy underlying thisaspect
of the statue isto discourage insurers from contesting valid claims and to reimburse

successful policy holdersforced to sue to enforce their policies.” Danis Industries,

645 So. 2d at 421. Insuredsrarely havethe sameresourcesto litigate astheinsurers
do. By providing attorney’s fees to a prevailing insured, but not to an insurer, the
statute encouragesinsuredsto pursue claimsthat are being contested by their insurers,

without fear of reprisal.



The application of 88627.736(8) and 627.428 operate to alow an insured to
recover his P.1.P. benefitsin full, without having to pay his attorney out of hisown
pocket or from apercentage of hisbenefits. Hence, theinsured can recover 100% of
the benefits due, with no reduction in his recovery attributable to attorney’s fees.

Theoffer of judgment to Cahuasqui, however, would have produced adifferent
and damaging resullt.

The offer of judgment made to Cahuasqui the instant case was for
$1501.00“inclusiveof PIPbenefits, interest, penalties, costsand attorney’ sfees.” The
medical billstotaled $11,967.50, and thelost wages $2,028.00. Hence, theinsured
offered lessthan 19% of what would have been an $8,000 obligation under the P.1.P.
statute.! Toallow aninsurersto offer lessthan the 80% of reasonable and necessary

medical bills and less than 60% for lost wages under the threat of attorney’ sfeesto

theclaimant, would allow insurersto divest themselves of their obligations under the
P.I.P. statute, would encourage insurers not to pay the full benefits due, and would
discourage insureds from pursuing their rights under the P.1.P. statute.

Another glaring problem with the application of offersof judgmentto P.I.P.is
that insured has no means of forcing amedical provider to accept the offer made by
his/her insurer. How can Cahuasqui, or any insured, accept a $1501.00 offer of

judgment when almost $12,000.00 isoutstanding to her physicians. Hence, theinsured

1 $10,000 minus a $2000 deductible.



isfaced with an extremely harshfinancial dilemma--accept the offer of judgment and

faceahuge obligation to her medical providersfor thedifferenceor reject the offer of

judgment and risk ahugeobligationtotheinsurer if unsuccessful. Placingtheinsured
insuch adilemmadoesnot foster the no-fault statutory scheme. Why shouldinsureds,

who havelost their rightsunder tort and areforced to pay premiumsby law for P.1.P.,
haveto gambletheir lives' savingstoreceivefull benefitsunder theinsurance contract?
They should not have to.

Moreover, in offers of judgment such as in Cahuasqui, where the offer is
inclusive of attorney’s fees and costs, the insured is forced to compensate his’her
attorneys from the underlying amount. Hence, the insured must pay his own
attorney’ sfeesand costs out of the benefitsreceived, contrary to the express purpose
of both §8627.736(8) and 627.428.

In the instant action, U.S. Security offered the $1501.00 offer of judgment on
June 16, 1997, after substantial litigation had taken place. Cahuasqui would have to
accept less than 19% of the benefits due and use that amount to cover costs and
attorney’ sfeeswhich, by June 16, 1999, would have accounted for morethan the offer

itself.? Hence, by allowing insurers to make offers of judgment under 768.79, they

2 A review of the record on appeal prior to June 16, 1997 supports this contention.



can nullify both 88627.736(8) and 627.428 by including the attorneysfees as part of
the benefits offered, and not in addition to the benefits due.

B.
THE APPLICATION OF F.S. §8768.79 TO
P.l.P.ISUNCONSTITUTIONAL AND DENIES
ACCESSTO COURTS

Article 821of the Florida Constitution guarantees.
The court shall open to every person for redress of an
injury, andjustice shall beadministered without sale, denial
or delay.
Theright tosueintort for damagessufferedinan automobile accident waslong
established under the Floridacommon law. Wereit not for the requirement of “ swift
andvirtually automatic payment”, theno fault scheme, by taking theright to sueintort,

would violate the right of accessto courts under Articlel, 821, Florida Constitution.

Compare Lasky v. State Farm Ins. Co., 296 So.2d 9 (Fla. 1974) with Kluger vs.

White, 281 So.1 (Fla. 1973) (property damage provision of no fault statute

unconstitutional denial of access to courts where no provision for prompt recovery
from own insurer.)
Where aright of accessto courts for redress of a particular injury is a part of
the common law of the state, the legidature:
Iswithout power to abolish such aright without providing
areasonabl ealternativeto protect therightsof the peopl e of

the state to redress for injuries, unless the Legislature can
show an overpowering public necessity for theabolishment
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of such right, and no alternative method of meeting such

public necessity for the abolishment of such right, and no

alternative method of meeting such public necessity can be

shown.
Kluger, 281 So.2d at 4. The PIP statute takes away the right to sue for personal
Injuriesand medical expensessustained in motor vehiclesaccidents, but givescertain
rightsin exchange. In Lasky, the Supreme Court held the PIP statute constitutional
because,

In exchange for theloss of aformer right to recover - upon

providing the other party to be at fault - for pain, suffering,

etc. in caseswhere the threshold of the statue are not met,

theinjured party isassured aspeedy payment of hismedical

bills and compensation for lost income of hisown insurer,

even were the injured party was himself clearly at fault.
296.50.2d at 15.

U.S. Security contendsthat “[w]hen an offer of judgment isappliedinaP.l.P.
case, the insured is treated the same as any other plaintiff bringing acivil action for
damages.” Appellantsinitial Brief at p. 10. U.S. Security however, faillsto realize
that P.1.P. insureds are afforded greater protection than other litigants because the
legidature has limited their rights for redress for medical expenses and lost wages
within the personal injury protection scheme. The application of the offer of

judgment statute to PIP cases would subtract from protections created by the

legislatureto ensurethat the citizenshaveareasonableaternativeto thetraditional tort
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action and would render that assurance of speedy payment hollow. Insurance
companies can, and do, use the offer of judgment as atool to discourage insuredsto
forego or compromise valid claims due to the threat of possibly having to pay the
insurer’ sfees. If theinsured isthreatened into accepting less than the full amount of
P.I.P. benefits due, he will be responsible to his medical providersfor morethan his
20% responsibility and theinsurer will escape by paying lessthan his80% obligation.
Certainly, theinsured will not get the benefit of the policy he/sheisforced by law to
pay for. Moreover, sincetheright to suein tort for medical expenses and lost wages
was eliminated by the enactment of the P.I.P. statute, the insured is left without
adequate protection. Therefore, the application of 8768.79 is unconstitutional as it
erodes the protection offered insureds by the legislature in exchange for the loss of
thelir rightsin tort.

The fact that an offer of judgment may frighten an insurer to compromise a
P.I.P. claim, operates to impair the P.I.P. statute from operating as a “reasonable
aternativeto thetraditional tort action” becauseif theinsuredisforced to accept less
than the 80% due, the insured will owe his medical providers more than the 20%
contemplated by theP.I.P. statuteand isleft with no legal recourse against tort-feasors
for the difference, obviating any guarantee of a “swift and virtually automatic

payment,” and making P.1.P. unconstitutional.

12



C.
F.S. 8§ 768.79 CONFLICTSWITH THE
PROVISIONS OF 88§ 627.736 & 627.428.

An offer of judgment pursuant to Florida Statute §768.79° cannot be employed by
an insurer in afirst-party action for P.I.P. benefits since its application would
conflict with the express provisions of both F.S. 88627.736 and 627.428.
Florida Statute 8627.736 provides that:

Every insurance policy complying with the security
requirements of s. 627.733 shall provide personal injury
protection to the named insured, relatives residing in the
same household, persons operating the insured motor
vehicle... [covering]...[e]lighty percent of al reasonable
expensesfor necessary medical, surgical, X-ray, dental, and
rehabilitative services, including prosthetic devices, and
necessary ambulance, hospital, and nursing
services...[and]...[s]ixty percent of any loss of gross
income and loss of earning capacity per individual from
inability to work proximately caused by the injury
sustained...

F.S. §627.736(1)(a)& (b).

Toenforcethe above provisionsthe P.I.P. Statute authorizes attorneysfeesfor
successful actions brought by insureds. Section 627.736(8) states:

3 Cahuasqui maintains that F.S. 768.79 is inapplicable irrespective of which version
applied. However, according to established authority, the version applicablein a
particular caseis that which was in effect when the cause of action “accrued.” See
City of Punta Gordon v.Burnt Store Hotel, Inc., 650 So.2d 142 (Fla. 2d DCA
1995) and Brodose v. School Bd. of Pinellas County, 622 So.2d 513 (Fla. 2d DCA
1993). In the instant action, the cause of action accrued in 1996, hence the 1995
version applies.

13



Applicability of provisionregulating attorney'sfees.--With

respect to any dispute under the provisions of ss. 627.730-

627.7405 between the insured and the insurer, the

provisions of s. 627.428 shall apply.
F.S. 8627.428(1) provides:

Upon the rendition of ajudgment or decree by any of the

courts of this state against an insurer and in favor of any

named or omnibusinsured or the named beneficiary under

apolicy or contract executed by the insurer, thetrial court

or, in the event of an appeal in which the insured or

beneficiary prevails, the appellate court shall adjudge or

decree against the insurer and in favor of the insured or

beneficiary a reasonable sum as fees or compensation for

theinsured's or beneficiary's attorney prosecuting the suit

in which the recovery is had.
Undoubtedly 627.428, alone, permitsaninsured who bringsaclaim against hisinsurer
for P.I.P benefits under 8627.736 to recover attorney’s fees for the successful
prosecution of said action, without the necessity of 8627.736(8). Nonetheless, the
legislature decided to specifically include subsection (8) aspart of F.S. 8627.736 and
permit attorneysfeesonly pursuant to 8627.428 and not through the application of any
other fee statute. Hence, the Appellant cannot be permitted to circumvent the
expressed language of 627.736(8) by attempting to recover feesunder another statute.

Had the legidature intended to allow the use of any other fee provisioninan action

for P.I.P. benefits, it could have stated otherwise in subsection (8), or, perhaps,

eliminated the provision altogether.
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Itisan axiomatic ruleof statutory construction that whereastatute mentionsone
thing it necessarily implies the exclusion of another. Under the ancient principle of
expressio unius est exclusion alterius the enumeration of conditions or thingsin the
statute is to be construed as excluding from its operation all those not expressly
mentioned. 49 H Jur. 2d 8126 (1984). This well entrenched rule of statutory
construction has been held applicable to Florida's Insurance Code and more
specificaly, in the personal injury protection section of the Florida Statutes. See

Industrial Fire & Casualty Insurance Co. v. Kwechin, 442 So. 2d 1337 (Fla. 1984).

Hence, F.S. 8627.736(8)’ s reference to only one fee statute, necessarily implies the
exclusion of others.

Furthermore, 8768.71(3) statesthat “[i]f aprovision of this part isin conflict
with any other provision of the Florida Statutes, such other provision shall apply.”
Thus, eventhe provisionwhich regulatesthe offer of judgment statute gives preference
to the more specific provision in 8627.736(8). (Emphasis added).*

Moreover, Cahuasqui’ s position is further supported by well-established
precedent regarding conflicts between general and specific statutory provisions.
When a general statute conflicts with a specific statute, the specific statute covering

aparticular area controls in matters within that specific statute’' s scope over a

+Cahuasgui agrees with the analysis of The Academy of Florida Trial Lawyers
Amicus Brief at page 20, where they cite to three circumstances where the offer of
judgment and §88627.726(8) and 627.428 cannot be harmonized.
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statute covering the same and other subjects in more genera terms. McKendy v.

State, 641 So. 2d 45 (Fla 1994); See Adamsyv. Culver, 111 So. 2d 665 (Fla. 1959);

State v. Billie, 497 So. 2d 889 (Fla. 2d DCA 1986). F.S. §627.736(8) addresses

the issue of attorney’s fees to the prevailing party in a dispute between an insured
and an insurer over P.1.P. benefits, and defers solely to F.S. 8627.428, which only
permits the insured to recover fees. F.S. §8768.79 addresses the issue of the
entitlement to attorney’ sfeesin “all civil cases’, and therefore, is a statute which
covers casesin more general terms. Therefore, the more specific provisions of

88627.736(8) and 627.428 should apply over that of §768.79.

In Moranv. City of L akeland, 694 So.2d 886 (Fla. 2d DCA 1997), the Second
District disallowed attorneysfeesunder an offer of judgment to aprevailing defendant
in acivil rights case, under 42 U.S.C. 81988, finding that, “because section 1988
allowsthe award of attorney’sfeesto prevailing defendantsin a much more limited
context than does 8769.79(1), 81988 preemptssection 768.79(1).” 694 So.2d at 887.

Similarly, inClaytonv. Bryan, 753 S0.2d 632 (Fla. 5" DCA 2000), the Court held that

theoffer of judgment statutewasinapplicableto award feesto adefendant inan action
under the Federal Fair Debt Collections Practices Act, 15. U.S.C. 81692, since that
statute only provided feesto the defendant if the suit isbrought in bad faith to harass

the defendant.
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Similarly, application of the offer of judgment statute in P.I.P. cases, would
undermine the basic purpose of the P.I.P. statute and cannot be reconciled. The
P.I.P. statute is not silent as to fees. Section 627.736(8) specifically addresses
attorneysfees- and providesthemonly toaprevailinginsured; not aninsurer. Hence,
§768.79is in an action for P.1.P. benefits.

CONCLUSION

The Third District erred in permitting the application of the offer of judgment
statuteto the no-fault statutory scheme. Theapplication of 8768.79 conflictswiththe
plain language of 88627.736(8) & 627.428 and further erodesthe protectionswhich
otherwise make P.1.P. constitutional. Hence, the decision of the Third District in

Cahuasqui should be quashed.
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