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ARGUMENT

l.
§768.71(3) MAKES 8§768.79 SUBORDINATE TO
CONFLICTING STATUTES

The offer of judgment statute does not apply to actions under PIP.
Respondent’ s statement that “[t]he only exceptions to the statute’ s applicability are
for non-civil cases and civil cases which are not actions for damages,” (Page 6 of
Respondent’ sBrief) clearly ignoresthe plain meaning of 8768.71(3), which provides
that “[i]f any provision of thispart [whichincludes 768.79] isin conflict with any other
provision of the Florida Statutes, such other provision shall apply.” Cahuasgui
submitsthat §8768.79 conflictswith 8627.736(8) initsapplication of 8627.428, with
thelegidative and public policy behind the no-fault law, and with prior application of
sections 627.736(8) and 627.428 by this Court.

Respondent suggeststhat thisCourt assumethelegislature deliberately omitted
theword*“only,” or wordtothat effect, in section 627.736(8), therefore permitting the
application of other fee provisions. However, considering the fact that 8627.428
would already apply to any action between the insured and his insurer, and said
provision hasbeenin effect for decades, the addition of 8627.736(8) servesto further
support the contention that attorney’ s fees for any dispute under the no-fault act are
governed exclusively under 8627.428. Respondent’s argument that courts should
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attempt to givemeaningtoall partsof astatutewould bebetter servedin observingthe
application of 8§768.71(3) intheinstant matter. Clearly thedefendant insiststhat such
provision be forgotten.*

The conflict inthe application of §768.79 isfurther illustrated by pointing out
the glaring understatement in Example 2 on page 16 of Respondent’s Brief. The
Respondent attempts to point out various examples of how sections 627.428 and
768.79 operate in different spheres and do not intersect.? The Respondent states:

Example 1: If aninsured recovers 75 percent or less than
theinsurer’s offer of judgment, he or she will still recover
fees incurred through the date of the offer. The insurer
recovers its fees incurred after the date of the offer and
those fees are set off against the insured’s judgment. 8§
768.79(1). The statutes are harmonized and the policy
objectives of both statutes are achieved.

What Respondent omits however, is that 8768.79(1)’ s set-off applies to the entire

judgment whichincludestheattorney’ sfees. Hence, aprevailing plaintiff couldlikely

! The analogy by the Respondent involving Gary v. Sngletary, 700 So.2d 1220 (Fla.
1997) iswholly flawed. Sngletary involved two provisionswithin the same chapter
which related specifically to the powersdel egated to the Parole Commission. Section
768.79 isageneral provision in adifferent chapter applicableto all civil actionsfor
damages. It does not specifically or even broadly refer to the no-fault statute.

2 Cahuasqui aso maintainsthat Example lillustratesaconflict asit essentialy provides
fees to the insurer as the prevailing party despite the “one-way” limitation in
8627.736(8) permitting fees pursuant to 8627.428. Examples 3 & 4 are irrelevant
because they do not invoke the application of the offer of judgment statute.
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not recover any attorney’ sfeesand costs, even thoseincurred prior to the date of the
offer. Thisresult evisceratesthe policy objectives of 88627.736(8) & 627.428, and
illuminates the lack of harmony between the statutes. In footnote three (3) of this
Honorable Court’ sopinionin Scottsdal e I nsurance Company v. De Salvo, 748 So.2d
941, 944 (Fla. 1999), this Court illustrated its holding with a hypothetical example.
Using the same hypothetical example, lets assumethat thetrial court calculated the
attorney’ s fees, costs, and prejudgment interest which accrued prior to the offer at
$4500. Becausethe $10,000 determination plus$4500 (i.e., $14,500) islessthanthe
$20,000 offer, $14,500 becomestheinsured’ sjudgment. However, theinsured does
receiveitsfull attorney’sfees up to date of the offer and the insured has no further
obligation to the insurer.

Consequently, if the$20,000 offer wasmade under 8768.79, theinsured woul d
seeatotally different result. Becausethetotal amount did not exceed 75% of the offer
(i.e. $15,000), theinsuredisnow liablefor theinsurer’ sattorney’ sfeesand costsfrom
the date of the offer. Moreover, under provisionsof 8768.79, said fees/costs are set-

off against the total award, including the attorney’s fees. If the insurer’s fees are

$15,000, not only would theinsured receive no attorney’ sfees, in derogation of both
88627.736(8) & 627.428, but would actually have ajudgment entered against it by the

insurer. This would conflict with the express language and purpose of sections
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627.736(8), 627.428 and this Court’ sinterpretation of 8627.428 in Scottsdale, supra
and Danis|ndustriesCorp. v. Ground I mprovement Techniques, Inc., 645 So.2d 420

(Fla. 1994) 3

1.
§768.79 DESTROYSTHE LEVEL PLAYING FIELD
CREATED BY THE LEGISLATURE AND HISTORICALLY
PROTECTED BY THE COURTS

Respondent arguesthat 8768.79 encourages settlement of disputed PIPclaims
and that early resolution is consistent with the intent of the no-fault legislation.
Petitioner agrees that early resolution of PIP claimsis consistent with the no-fault
legidation, but not if thoseresolutionsare unfair settlementsforced upon insuredshby
thethreat of being bankrupt by offersof judgment. The enactment of the“one-way”
attorney’ sfee provision for the insured was a conscious attempt by the legislature to
level the playing field so that the economic power of the insurance companiesis not

so overwhelming that injustice may be encouraged. See Allstatelns. Co. v. lvey, 774

$TheRespondent’ s argument that under 8627.428 aninsured who receivesonedollar
of insurance benefits will be awarded attorney’ s fees through the date of the first
settlement offer which exceed said recovery showsthefallacy in their contention that
no conflict exists. Although under 8627.428, Scottsdale, and Danis, this should be
theresult if theinsured does not recover more than the offer made, when the offer of
judgment statute is employed and the insured recovers 75% or less of the offer, the
application of theset-off, under 8768.79, will diminishor likely eliminateany attorney’s
feesto the insured.



S0.2d 679 (Fla. 2000). Theability for insurersto use offersof judgment in action for

PIP benefits redistributes the economic power back the insurer who can hold this
loaded gun over the heads of the insureds.

An insurer can always offer to settle acase at any time without resorting to an
offer of judgment under 8768.79. In fact, under this court’s holdings in Scottsdale,
supra and Danis, supra,, an insurance company can make afair and legitimate offer
which, if not accepted by an insured who ultimately fails to recover more than the
offer, would result in his attorney’ s fees and costs being cut-off at the time the offer
wasmade. There is no evidence to suggests that offers of judgment generally,
encourage legitimate offers from the PIP insurers, but rather nominal offers under
threat of reciprocal fees.* Cahuasqui submits that maintaining alevel playing field
between the economic power of the insurer and insured would actually encourage
more legitimate and redlistic settlement offers. Indeed, this Honorable Court’s
opinionsin De Salvo and Daniseliminatethe problemsof recalcitrant plaintiff lawyers

who unnecessarily prolongthelitigation solely toincreasetheir attorney’ sfees, without

*Respondent makes other factual statement unsupported by the record or any other
source, i.e., that most valid PI P claimssettlewithin 90 days (page 4) and that therehas
been no corresponding increase in suitsfiled by medical providers against insureds.
(page 22, footnote 4).



the need for offers of judgment.

Furthermore, the Petitioner has never argued that because PIP is supposed to
streamline the insured’ s receipt of benefits, that the insurer is deprived of any valid
legal defenses or that PIP litigation isone-sided. Clearly it isnot. Nonetheless, the
right to attorney’sfeesisaone-sided means of leveling the economic power.

L.

§768.79 CREATESA GREATER CONFLICT IFAPPLIED TO THE NO-
FAULT ACT THAN A RECIPROCAL FEE PROVISION

The Respondent concedesthat “[a] prevailing party fee statute allowing either
sideto recover fees would arguably conflict with section 8627.428.” (Respondent’s
Brief at page 14). However, the Respondent overlooks that the application of
8768.79, in effect, does providesfor aprevailing fee standard —and worse. Under
an offer of judgment, if the judgment “is one of no liability” for the insurer, hence
prevailing, it is entitled to its attorney’ s fees from the date the offer ismade. Sad
eliminatesthe” one-way street” of 8627.428, creating conflict. What’ sevenworseis
that, evenif liability isfound and ajudgment isentered for the plaintiff, if it isat least
25% lessthan the offer, theinsurer istill entitled to attorney’ sfees. Thispresentsan
even greater conflict with 8627.428 which permitsonly theinsured to receivefeesif

he prevails. Hence, theinsurer get attorney’ sfeesif it prevails, and sometimes even



if it loses. What greater conflict could there be between §8627.736(8), 627.428 &

768.797?

V.
§768.79 ERODE THE CONSTITUTIONAL PROTECTIONS OF PIP

When the no-fault act was enacted, Floridians lost the right to sue in tort for
variousdamagesfor whichthey could previousy recover under Floridacommon-law.
In exchange, andto sustain constitutional attack, thelegislature gave certainrightsto
insureds, including the right to speedy payment of medical billsand lost wages from
theinjured party’ sowninsurer, irrespective of fault. Thelegislature also provided a
right of action against the insurance companies by any aggrieved insured and
specificaly provided for attorney’s fees under 8627.428. See 8627.736(8). The
application of this* one-way” feeprovisionwasandisessential to the constitutionality
of thestatute because, absent 8627.736(8) & 8627.428, theright to suewould bemore
of anillusory right than anything else. Few insuredswould beableto affordto hirean
attorney to sue to recover PIP benefits, particularly if the benefits recoverable are
relatively small.

For the same reason, lawyers would be reluctant to take these cases on a



percentage contingency, assomemay involveprotracted litigationto prevail .> Hence,
but for the “one way” fee provision, it would be economically unfeasible for most
lawyers to represent PIP claimants and for insureds to afford to litigate valid PIP
claims. Thiswould place the insured at the mercy of the insurance company which
can arbitrarily deny or reducevalid claims, knowing that injured insuredswill likely not
sue to recover their benefits. This would potentially make PIP a “no pay plan.”

Moreover, if the insured hasto pay his’her attorney from the benefits received, then
thestatutewouldfail tofully compensatethem. Thisishardly areasonablealternative
to the traditional tort remedy. Although this Court found the No-Fault law
constitutional in Lasky v. Sate FarmIns. Co., 296 So.2d 9 (Fla. 1974), the carving
away at the protections provided by the PIP statute may erode it to the point of
unconstitutionality. Theerosionthat iscaused by the application of section §768.79,

Petitioner submits, would make the no-fault act unconstitutional.

5> A perfect example is Sate Farm & Casualty Co. v. Palma, 555 So.2d 836 (Fla
1990), where State Farm decided to “go to the mat” on a $600 thermographic
examination, whichresultedin attorney’ sfeestotheinsured of $253,500. Thecourt
agreed with Palma’ sphysiciansthat the examinationswere medically reasonableand
necessary. If an offer of judgment existed, Mr. Palma would have probably been
reluctant to pursue his valid claim, merely because the prospects of losing would
undoubtedly force him into bankruptcy. It would encourage insurersto fight claims
when they are legally wrong, but is economically advantageous to do so.
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V.
APPLICATION OF 857.105 DOES NOT OPEN DOOR TO 8768.79

Petitioner contends that 8627.428 is a “one-way street” for imposition of
attorney’s fees in favor of insured. Nationwide Mut. Fire Ins. Co. v. Pinnacle
Medical, Inc., 752 So.2d 55, 59 (Fla. 2000). Respondent asserts however, that since
sanctions under 857.105 would be applicable to al actions, including those under
8627.736, the “one way street” can be repaved with other fee provisions such as
8768.79. Respondent’s contention iswrong for two reasons.

First, unlike 857.105, the applicability of 8768.79 is limited by §768.71-the
conflict provision. Section 57.105 has no similar restrictions. In fact, 857.105(4)
provides just the opposite. It states that “[t]he provisions of this section are
supplemental to other sanctionsor remediesavailableunder law or under court rules.”

Secondly, 857.105, unlike 8768.79, isnot outcomedeterminative. Itisaneutral
provisions that appliesto all casesirrespective of the existence or non-existence of a
fee provision and its serves to regulate against frivolous claims and defenses and
conduct of the parties and the attorneys. The courts have determined the purpose
behind 857.105 to be adeterrent for the pursuance of baseless and frivolous claims.
Sachs v. Hoglun, 397 So.2d 447 (Fla. 39 D.C.A. 1981). In Carnival Leisure

Industries, Ltd. v. Arviv, 650 So.2d 177 (Fla. 3¥ D.C.A. 1995), the court stated that



the principal issue behind 57.105 was to discourage unfounded claims. See also
Carnival Leisure Industries, Ltd. v. Holzman, 660 So.2d 410 (Fla. 4" D.C.A.
1995)(theintent behind the statute isto dissuade unfounded claims). Hence, thereis
no conflict between a statute punishing litigants and their counsel for bringing
unfounded claims or defenses and a statute that permits insureds only to recover

attorney’ sfeesif they prevail. Section

57.105 does not punish an insured simply because they lost a case or do not win a
high enough judgment.

By the same token it would be illogical for the Respondent to assert that in
Clayton v. Bryan, 753 So.2d 632 (Fla. 5" DCA 2000) and Moran v. City of
Lakeland, 694 So0.2d 885 (Fla. 2@ DCA 886) (both caseswhere offersunder §768.79
were pre-empted by their specific and conflictive fee provisions) were wrongly
decided and should be subject to 8768.79 because they also may be subject to
857.105 or Rule 11 in federal court. The Respondent does not suggest the same
illogical argument there.

The Respondent does assert however, that because the statutes in Clayton and
Moran provide some measure of attorney’ s fees to the defendant, that such denotes

more exclusivity and hence, an opportunity for greater conflict than a statute that
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clearly offers no such prospects for the defendant. In other words, if the legislature
givesthe defendant some limited rightsto attorney’ sfees, it conflicts with 8768.79.

However, if thelegislature wantsto further restrict the defendant and provideit with
no rights to attorney’ s fees whatsoever, then 8768.79 is applicable. Said rationale
defieslogic.® Whentheintent of aspecific outcome-oriented attorney’ sfeeprovision
isto grant one party feeswhile denying the other the same prospects, any other general
provisionthat circumventstheoriginal intent of thefirst provisionwould bein conflict
with same. Hence, the application of an offer of judgment under 8768.79 would
conflict with the application of attorney’s fees under 8627.736 & §627.428.

CONCLUSION

The decision of the Third District in Cahuasqui should be quashed.

® The Holding of the Third District in Cahuasqui, would also appears to be
in direct conflict with the holdingsin Clayton and Moran, supra.
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