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STATEMENT OF TYPE USED

| certify the size and style of type used in this brief is Courier 12 point, a font that is not
proportionally spaced.

STATEMENT OF THE CASE AND FACTS

The First District has certified aconflict in the district courts regarding whether unpreserved
evidence sufficiency issuesin criminal cases can be considered on direct appeal asfundamental error.

Sandersv. State, 25 Fla. Law Weekly D1660 (Fla. 1st DCA July 12, 2000). Sincethisbrief addresses

the question in general terms, no statement of facts will be included here.

SUMMARY OF THE ARGUMENT

Unpreserved evidence sufficiency issues should always be considered as fundamental error.

IntheFloridacases, sufficiency issuesare cons dered fundamental error in somecasesbut notin
others. Thecasesrarely discusswhy thisisso. Inthose casesthat have, thecrucia question seemstobe
this: Could thestate possibly havecured theevidencedeficiency if theissuehad beenraised at trial ?1f the
answer is no, fundamenta error will be found; if yes, the contemporaneous objection rule applies.

Thisdistinction, whilevalid inthe abstract, ismeaningless asapractical matter. Rule 3.380(c)
allowssufficiency issuestobeinitialy raisedin posttria motions, whenitistoolatefor thestateto curethe
defect. Thus, sincean objectionto evidence sufficiency iscons dered timely eventhough madewhenitis
too lateto curethedefect, it cannot be said that atimely objectionisrequiredfor "curethedefect” pur-
pOSEsS.

Further, thisdistinctionisdifficult toapply inpractice. If therecord containsno evidenceto prove

aparticular fact, appellate courtshaveno basi sfor determining whether the statehad evidenceavailable



to provethat fact. Asthecasesdiscussedin section 1V show, Floridacourtshave been unabletoformulate
a coherent test for deciding when fundamental error will be found under this "cure the defect” logic.

Recognizing suchissuesasfundamental error isthefairest and most efficient way to handlethe
problem. Failuretorecognizefundamental error will lead to the specter of defendantssittinginprisonfor
crimesthestatedid not provethey committed, with either no knowledge of the possiblesufficiency issue
or limited ability toraiseit themsal vesin postconviction proceedings(proceedingswhich arecumbersome
and untimely). The injustice of such a system will erode public confidence in the judicia system.

Recognizing fundamenta error will not underminethe policy objectivesof the contemporaneous
objectionrule. That ruleservesthreepurposes: promoting judicial economy (by allowingtrial courtsto
correct errorsimmediately, thuspreventing appealsandretrials); keepingtrid judgesinther proper neutra
role (whichwould becompromised if they had to assumetherol e of advocateto correct unobjected-to
errors); and preventing "gamesmanship” (i.e., letting theerror go uncorrected and thenraising it onapped,
asahedgeagainst anadverseresult at trial). These purposesarenot significantly advanced by acontempo-
raneousobjectionrulefor evidencesufficiency issues; indeed, the"judicid economy™ purposeisundermined
by the rule in this context.

Recognizing fundamental error will notincreasethecourts overal workload. Trial courtswill have
additional work in thoserare caseswhere theissue succeeds on direct appeal, but the remedy inthose
cases -- remand for entry of ajudgment of acquittal -- isasmall burden. If fundamental error is not
recognized, tria courts workload will increaseat thepostconvictionleve, asthisistheremedy defendants
will haveto pursue. Sinceit iseasier for trial courtsto enter judgments of acquittal than to deal with

postconviction motions, recognition of fundamental error will decrease their overall workload.
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Recognizing fundamental error will not significantly increasethe appellateworkload, and may
decreaseit overdl. Seriousunpreserved sufficiency issuesarerareand, whenthey do arise, they canusually
bequickly addressed. If fundamental error isnot recognized, appel late counsel will haveto ask thecourt
torelinquishjurisdiction beforefilingtheinitia brief, sothetria court can addresstheissue (asanineffective
assistanceof counsal claim). Thiswill causemoreproblemsthanit cures, particularly since: 1) Appellate
courtscan decidetheissueasfundamental error aseasily asthey can decidewhether theissueissubstantial
enough to justify relinquishing jurisdiction; and 2) the ineffectiveness claim is sure to succeed if the
unpreserved sufficiency issue has merit.!

Recognizing fundamental error will not put trid judgesintheimproper position of being advocates
withrespect to evidence sufficiency issues; indeed, rule 3.380(a) authorizestria judgesto consider such
issues on their own.

Findly, recognizing fundamenta error will not encourage” gamesmanship,” aslong asrule 3.380(c)
allowsposttria acquittal motions. Thereisnotactical reasonfor failingto makeaposttrial motion; and,
sincethedefendant istheonewho suffersfromthedel ay if theissueisnot raisedinthetria court, thereis
no advantageinfailingtorasetheissuepodttria and thentryingto get gppd laterdlief asfundamenta error.

Floridashould recognizethat evidencesufficiency issuesarefundamenta errorinall cases. Tothe

1 This problem will aso arise if Florida continues on its present course of recognizing a general rule
requiring a contemporaneous objection subject to a vague exception, variously worded in the cases as
"no primafacie showing of the elements of the crime"; "conviction of a crime totally unsupported by
evidence"; etc. See cases discussed in section IV, below. Under this current approach, appellate courts
will have to deal with arguments that the unpreserved issue in a given case falls within the exception to
the contemporaneous objection rule, as well as (possibly in addition to) motions to relinquish jurisdic-
tion.



extent the caselaw hol dsotherwise, thereasoning of those casesisflawed and hasbeen undermined by
morerecent caseswhichholdthat: 1) doublejeopardy barsretrid if asufficiency issueissuccessful (which
eliminatesthe"judicid economy” factor); 2) suchissuescanbeinitially raised posttrid (whicheiminatesthe
"curethedefect"” factor); and 3) claimsof ineffectiveass stanceof counsel may beraised ondirect appeal
if they areapparent ontheface of therecord (asfailureto preservean evidence sufficiency issueclearly
iS).

ARGUMENT

FLORIDA SHOULD RECOGNIZE THAT UNPRESERVED EVIDENCE
SUFFICIENCY ISSUES ARE ALWAYS FUNDAMENTAL ERROR

|. THE CONTEMPORANEOUS OBJECTION RULE AND FUNDAMENTAL ERROR

The contemporaneousobjectionruleservesthebasi c purposesof promoting judicial economy;

keepingtria judgesintheir proper neutrd role; and preventing " gamesmanship.” Murphy v. I nternational

Robotic Systems, Inc., 25 Fla. Law Weekly S610, 615 (Fla. Aug. 17, 2000); Porter v. State, 356 So. 2d

1268, 1270-71 (Fla. 3d DCA 1978)(Hubbart, J., dissenting). Theruleisafunctional rule designed to
achievecertain practical results; it createsno substantiverightsanditisnot to beblindly foll owed without
regard to its purposes.

[Therul€e's] real purpose... appliesduringajury trial to assure correct
rulings... onquestionsrelating to theadmissibility of evidenceand[jury]
instructiong[;] judicial errors in those instances cannot be effectively
corrected after thejury rendersaverdict .... Thereisnoneed to apply the
rulestrictly to purerulingsof law which can be corrected independent of
ajury verdict.

Williams v. State, 516 So. 2d 975, 976 (Fla. 5th DCA 1987).

Similarly, "[t]he purposefor the contemporaneousobjection ruleisnot present inthe sentencing

4



processbecauseany error can becorrected by asmpleremand to thesentencingjudge.” Statev. Rhoden,

448 So. 2d 1013, 1016 (Fla. 1984).2

Fundamental errorsareexceptionsto the contemporaneousobjection rule. Thefundamental error
doctrineexpresses"theoverarching concernthat alitigant receiveafair trial and that our systemoperate
so asto deserve public trust and confidence." Murphy, 25 Fla. Law Weekly at S615.

Thereareseverd definitionsof fundamental error inFloridacases. Itisanerror that "amount[s] to
adenial of dueprocess,” Castorv. State, 365 So. 2d 701, 704 (Fla. 1978), or "goesto thefoundation of
the case." Maddox, 760 So. 2d at 95 (citationsomitted). "[ FJundamental error should be[recognized]
wheretheinterestsof justice present acompelling demandfor itsapplication[or where] averdict of guilty
could not have been obtained without the ... error.” 1d. at 96 (citations omitted).

1. EVIDENCE SUFFICIENCY AND FUNDAMENTAL ERROR --IN GENERAL

Convictions based on legdly insufficient evidence seem to be quintessential examples of
fundamental error. " The Due Process Clause protectstheaccused against conviction except upon proof
beyond areasonabledoubt of every fact necessary to constitutethe crimewithwhichheischarged.” In

ReWinship, 397 U.S. 358, 364 (1970). Thus, aconviction oninsufficient evidence"amount|[s| toadenia

2 In Maddox v. State, 760 So. 2d 89 (Fla. 2000), this Court reaffirmed the recognition of funda-
mental sentencing error. Concerns about the need to correct such errors quickly and easily led to the
creation of an alternative method for raising such issues. Fla. R. Crim. P. 3.800(b). Applying these
same concerns to evidence sufficiency errors compels the conclusion that such errors must aso be
corrected quickly and easily; the concerns are even more compelling in this context.

The sentencing context may provide some guidance here; perhaps the applicable rules should
be amended to provide the equivaent of rule 3.800(b) for evidence sufficiency issues.

5



of dueprocess." Castor, 365 So. 2d at 704.3 Evidenceinsufficiency "goesto thefoundation of thecase,"
and "theinterestsof justice present acompelling demand” for awai ver of the contemporaneousobjection
ruleinthiscontext; certainly, "averdict of guilty could not have been obtained," Maddox, 760 So. 2d at
95-96, had a proper acquittal motion been made.

Therearethreeposs bleanswersto thequestion of whether evidence sufficiency issuesshould be
consderedfundamentd error: "aways'; "never"; and"sometimes." "Always' and "' never" areeasy toapply,
although thisadministrative conveniencetelIsusnothing about therel ativefairnessor efficiency of either
position. " Sometimes' rai sesdifficult questionsof "whenaresufficiency issuesfundamentd error" and "why
are they not fundamental error in other circumstances.”

Withrespecttothe"never" postion, itisgeneraly sound policy to encouragetheaddressing of such
issuesat thetrid level. It could beargued that appel late courts refusal to addressunpreserved sufficiency
issuesmay encouragegresater diligenceat thetrid level, whichwill ultimately makethewholesystemrun
smoother. This argument is flawed at several levels.

Firg, thetria bar isnot static pool of unchanging facesthat will, collectively, quickly learnfromtheir
mistakes. Eachyear, new facesappear; itisunredisticto expect that newcomerswill quickly graspdl the

subtletiesof Floridacriminal law, regardlessof how oftentheir moreexperienced colleagueshave made

3 Many courts in other jurisdictions say evidence insufficiency is a constitutional due process
violation that may be raised on appeal even though unpreserved. State v. Roy, 658 A.2d 566 (Conn.
1995); State v. Puaoi, 891 P.2d 272 (Hawaii 1995); State v. Barker, 851 P.2d 394 (Kan. App.
1993); State v. Cole, 554 So. 2d 831 (La. App. 1989); People v. Wolfe, 489 N.W.2d 748 (Mich.
1992); State v. Gardner, 536 N.E.2d 1187 (Ohio App. 1987); State v. Alvarez, 904 P.2d 754 (Wash.
1995).




mistakes. The trial bar will never be perfect.*

Thishighlightsasecond problemwiththe" never" approach: itsunfairness. Indecliningto address
unpreserved sufficiency issues, appellate courtswoul d be attempting to modify thebehavior of thetria bar
by inflicting painontheir clients. But clientsarenot to blamefor theoversight; yet they aretheoneswho
suffer fromthemistake. Thereisnojusticein making them pay for their lawyers continuing legal education.
If education of thetria bar isthe goal, recognizing unpreserved sufficiency clamson direct appeal as
ineffectiveass sanceclamswould bemoreeffective; peoplelearnfromtheir mistakesmorequickly if they,
rather than someone else, suffer the consequences.

The"never" approach causesfurther problems. If appell ate courtsdo not addresssuchissuesas
fundamental error, counsel will stop raising themintheir briefs. The appellate court will then not know
whether counsel isawareof theissue, which meansthe court will not know whether counsel hasinformed
the client of theissue.® The court could remedy this problem with ashort opinion noting theissue and
advising the defendant of his options; but an opinion addressing the merits would be just as easy.

Evenif noticetothedefendant issomehow assured, the" never” approach hasa further problem:
thelack of areliablealternativeprocedurefor raising theissue. Rule 3.850isunsatisfactory. It cannot be

assumedthat dl wrongfully convicted defendantsareaware of thisremedy and arecapableof usingit. Rule

4 Asdiscussed in section 1V below, the same unpreserved issues occasionally reappear in the
district court cases. Obvioudly, some lawyers are not learning the lesson.

°> Thislogic dictates that appellate courts should address unpreserved sufficiency issues even if
appellate counsel failsto raise them. Both this Court and two district courts have followed this course.
Troedel v. State, 462 So. 2d 392 (Fla. 1984); O'Connor v. State, 590 So. 2d 1018 (Fla. 5th DCA
1991); Dydek v. State, 400 So. 2d 1255 (Fla. 2d DCA 1981). Courts in other jurisdictions have as
well. United States v. Santistevan, 39 F.3d 250 (10th Cir. 1994); State v. Todd, 805 S.W.2d 204
(Mo. App. 1991).




3.850 can be adifficult and time-consuming procedure, especialy for the uneducated and illiterate.®

Asidefrom itsunfairness, the "never" approach will not advance the policy objectives of the
contemporaneousobjectionrule. Thejudicia systemwould not beunduly burdened, at either theappel late
orthetrial level; indeed, thecourts overall workload may increase. Nor will recogni zing fundamenta error
put trial judgesin an improper role or encourage "gamesmanship.”

The"never" approachwill not significantly reducethe appel late court'sworkload. Appea sfrom
criminal convictionsarevirtualy autometic aready. Evidencesufficiency issues(whether preserved or not)
arerarely raised. If fundamental error isrecognized, extrajudicial labor will beneeded only inthoserare
cases in which there is an unpreserved sufficiency issue that merits serious consideration.

The "sometimes' approach will not significantly reduce appellate courts workload either. If
evidencesufficiency issuesare"sometimes' fundamental error then, inthoserare caseswheretheissue
arises, appellate counsel will no doubt arguethat theissueisoneof fundamental error under theexisting
exceptionto thecontemporaneousobjectionrule. Thus, theappellate court will haveto addressthat issue

inany event. Sincesufficiency issues, onthemerits, tendto berelatively smple, judicia economy isbest

® One district court has said (albeit in dicta) that evidence sufficiency issues cannot be directly raised
in arule 3.850 motion. Meek v. State, 566 So. 2d 1318, 1319 (Fla. 4th DCA 1990). This seemsto be
correct; such issues "could have or should have been raised at trial and, if properly preserved, on direct
appedl,”" and thus are barred by rule 3.850(c). This means sufficiency issues will have to be phrased as
ineffective assistance claims. Defendants will have to comply with all the procedura requirements of rule
3.850; further, thereisatwo year time limit. Fla. R. Crim. P. 3.850(b). Defendants are not entitled to
assistance of counsdl in preparing such motions. Finally, if the defendant gets a proper motion filed in a
timely fashion, he gets to go to the end of the line in the trial judge's chambers, underneath that unending
stack of pro se postconviction motions full of handwritten hieroglyphic scrawl, miscited and misstated
cases, and paranoid rantings. The possibility that the trial court will quickly discover alegitimate
sufficiency issuein this pile of general nonsense is, maybe not impossible, but probably unlikely.
"Needle in ahaystack™ is the obvious metaphor; "panning for gold in a sewer" is more accurate.
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served by recognizing ablanket fundamenta error ruleinthiscontext.” Thiswoul d allow appellate courts
to get right to themeritswithout being detoured into theissue of theapplicability of theexistinglimited
fundamental error doctrine.

Further, botha"never" anda"sometimes' approach may increase appellate courts motionwork.
"If appellatecounsd ... believesthereisanissueof [in]effectiveass stanceof counsdl in... thetrial court,
that issue should immediately be presented to the appellate court ... so that it may be resolved in an
expeditious manner by remand to thetrial court and avoid unnecessary and duplicitous proceedings.”
Combsv. State, 403 So. 2d 418, 422 (Fla. 1981). Sincethetrial court hasnojurisdictionto hear arule

3.850 motion while an appedl is pending, State v. Meneses, 392 So. 2d 905 (Fla. 1981), this means

appellate counsal must fileamotionto relinquishjurisdictionin the appellate court. If appellate courts
requirethat motionsto relinquish jurisdiction must establish something like"aprimefacie showing of
entitlement torelief" beforethey will grant such motions, then appellatecourtswill, ineffect, al ready be
addressing thesufficiency issueinthemotiontorelinquish. Appellate courtsmay avoidthisproblem by
adopting ablanket policy of either granting or denying motionstorelinquish. But ablanket denial policy will

meanthat appellate courtsmay haveto addressother (perhapscomplex) issuesin appeal sthat could be

" Asthe cases discussed in section IV below illustrate, unpreserved sufficiency issues tend to be
relatively smple. The law regarding the elements of most Florida criminal offenses is well-settled and
easly determined. Whether the facts in the record prove all those elementsis generally asimple
guestion as well; when the law is well-settled, applying that law to record facts is usually easy. Granted,
sometrials are lengthy and complex, and the determination of evidence sufficiency may require analysis
of conflicting circumstantia evidence. But, if the cases are avalid measure, it appears that sufficiency
issues tend to be overlooked in factually ssimple cases, presumably because defense counsel is smply
unaware of the applicable law. In complex circumstantial cases, acquittal motions are usually made,
precisely because the issue is so obvious that only an idiot would fail to raise it (and, of course, we have
no idiots practicing criminal law in Florida).



eadly disposed of onasufficiency bagis, if thesufficiency issuehasmerit. A blanket policy of granting such
motionstransfersthe problemtothetria courts. If jurisdictionisrelinquished, new counsel will beneeded,;

original trial counsel cannot argue his own ineffectiveness. However, defendants are not entitled to

appointed counsel for such purposes. Graham v. State, 372 So. 2d 1363 (Fla. 1979).8
Thismeansadefendant'soptionsinclude: proceeding with hisappeal (withthesufficiency issue
going unaddressed); dismissing hisapped andfiling arule 3.850 motion (thussurrendering hisappel late
rightson any other possibly meritoriousissuesand staking everything onthesufficiency issue); or filinga
motionto relinquishwhich may requirethedefendant to prepareapro se 3.850 motionwhiletheappeal
isstayed. Thisishardly afair or efficient way to handlethe problem, particul arly sncepostconvictionrelief

should be automatic if the sufficiency issue has merit.°

8 Graham dealt with the issue of appointing counsel after an evidentiary hearing was set on arule
3.850 motion (and held that appointment of counsel was discretionary, not mandatory). Graham did not
address the problem of appointing counsel to help the defendant prepare a rule 3.850 motion. There
are no cases authorizing the appointment of counsel for such purposes.

® There are two components to an ineffective assistance claim: "Deficient performance” and
"pregudice.” Strickland v. Washington, 466 U.S. 668, 687 (1984). Failure to raise avalid sufficiency
issue should be per se ineffectiveness. Deficient performance is shown by the fact that counsel is
supposed to know the applicable substantive and procedural rules, Wright v. State, 446 So. 2d 208,
209 (Fla. 3d DCA 1984); Chapman v. State, 442 So. 2d 1024, 1026 (Fla. 5th DCA 1983), and no
tactical reason could justify the failure to raise a sufficiency issue. Counsel may legitimately forego
making a motion during trial because he does not wish to alert the state to (possibly curable) defectsin
its evidence; but failing to make a posttrial motion is wholly unjustified. The showing of prgudiceis
equally clear: A proper motion would have resulted in an acquittal. Compare Crowe v. Sowders, 864
F.2d 430, 434, (6th Cir. 1998)("we must assume that had Crowe's counsel [properly objected], the ...
trial court would have acted in accordance with the law.").

The few reported cases on point support the conclusion that postconviction relief should be
automatic. Lowman v. Moore, 744 So. 2d 1210, 1211 (Fla. 2d DCA 1999)(finding appel late counsel
ineffective for failing to argue a valid sufficiency issue as fundamental error); Sapio v. State, 643 So. 2d
68, 69 (Fla. 5th DCA 1994)(remanding for evidentiary hearing on a 3.850 motion because "had the
[sufficiency] argument been presented, a different result would have occurred."); Holsclaw v. Smith,
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Finaly, intheoverwhelming majority of Floridacasesthat requireacontemporaneousobjection
for sufficiency issues, theappellate court goesonto address (and rej ect) themerits. See, e.q., Woodsv.
State, 733 So. 2d 980, 984-86 (Fla. 1999).

Thus, recogni zing unpreserved sufficiency i ssuesasfundamental error will not unduly burdenthe
appellatecourts, particularly if they aregoing to addresssuchissuesanyway. Addressing suchissuesas
fundamental error isthe most efficient way to handle the problem, asit would eliminate the need for
postconviction proceedings (which might not commenceuntil after thedefendant tried to convincethe
appellate court to address the issue on direct appeal, or relinquish jurisdiction, or both).

Nor will thetrial courts workloadincreaseif fundamental error isrecognizedinthiscontext. Tria
courtswill haveadditiona work only inthoserare caseswheretheissue succeeds, and theremedy inthose
cases -- remand for entry of a judgment of acquittal -- is a small burden. Conversely, requiring
contemporaneousobjectionsfor sufficiency issuesincreasesthe courts workload with respect to post-
conviction motions.

Insum, requiring contemporaneous obj ectionsfor evidence sufficiency issueswould not sgnificantly

822 F. 2d 1041, 1047 (11th Cir. 1987)(granting habeas corpus relief because counsel's failure to raise
avaid sufficiency issue "could not conceivably have been a strategic decision.”); State v. Fennell, 578
A.2d 329, 333 (N.H. 1990)(finding counsel ineffective for failing to preserve avalid sufficiency issue).

The lack of reported decisions on thisissue illustrates two points. 1) The problem of valid
unpreserved sufficiency issues rarely arises; and 2) when such issues do arise, their resolution is so
obvious that appellate opinions are unnecessary.

But, if postconviction relief should be automatic, then "the ineffectiveness is apparent on the
face of the record and it would be awaste of judicia resourcesto require thetria court to address the
issue [in a postconviction proceeding]." Blanco v. Wainwright, 507 So. 2d 1377, 1384 (Fla. 1987);
State v. Ashley, 889 P.2d 723, 729 (Idaho App. 1994); Statev. Lyles, 517 A.2d 761, 768-69 (Md.
1986)(Eldridge, J., concurring); State v. McAdams, 594 A.2d 1273, 1278-79 (N.H.
1991)(Batchelder, J., concurring specially).
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advance the goal of judicia economy, and may in fact hinder it.

Nor would recognizing fundamental error put tria judgesintheposition of being advocateswith
respect to sufficiency issues. Asdiscussed in the next section, rule 3.380(a) authorizestrial judgesto
consider suchissuesontheir own. Further, trial judgesarenot merely blind arbitersof aclash betweenthe
parties, they have someresponsibility to seethat justiceisdone. Thereisadistinction between: 1) trial
judges assuming the advocate'srolein mattersof trial tacticsby raising issuessuch asimproper cross-
examination or argument (the concern that motivatesthispolicy cons deration of the contemporaneous
objectionrule); and 2) trid judgesmaking rulings, intheinterestsof justice, onsuchfundamental questions
as evidence sufficiency.

Findly, recognizing fundamenta error will not encourage™ gamesmanship,” aslong asrule 3.380(c)
allowsposttrial acquittal motions. Thereisnoreasonfor failing to makeaposttrial motion; and, sincethe
defendant isthe one who suffersfrom the delay if theissueis not raised in the tria court, thereisno
advantagetobegainedfromdeliberately failingtorai setheissueposttrial and thentrying to get appellate

relief as fundamental error. See Collier v. State, 999 SW. 779, 788, 790 (Tex. Cr. App. 1999)(en

banc)(Kdler, J., dissenting) ([ L] egd sufficiency clamsarenot subject togamesmanship. A legd sufficiency
review isafinal, due process safeguard ensuring only the rationality of the factfinder .... Appellate
requirementsfor legal sufficiency areindependent of the parties strategies.... Thelega sufficiency review
isa... safeguard designed to prevent unjust convictions.").

Thus, the policy objectivesof the contemporaneousobjection rulewill not beoffendedif evidence
sufficiency issues are recognized as fundamental error.

Further support for this conclusion is found in Maddox, which addressed the question of

12



fundamentd error in sentencing. Although™anticipat[ing] that [new] rule3.800(b) ... should diminatethe
problem of unpreserved sentencing errors,” the Court reaffirmed therecognition of fundamenta sentencing
error for those defendants in the pre-3.800(b) "window period.” 760 So. 2d at 94. The Court said:

[R]igid adherenceto the contemporaneousobjection rule[does
not] always serve the goa of judicial economy....

...Althoughitispreferablefor thetrial courtsto correct their own
sentencing errors, littleisgainedif theappel late courtsrequire prisoners
tofile, andtrial courtsto process, morepostconviction motionsto correct
errors that can be safely identified on direct appeal.

... Evenassuming theavailability of postconvictionrdief ..., if the
goal ...isefficiency, ... shiftingto ... postconviction motions[does not]
advance|] th[at] godl ....

Another potentia problem[is] defendants... will not necessarily
be afforded counsel during collateral proceedings....

...[ T]heinterestsof justicewill not beadvanced if appellatecourts
declineto correct certain categories of sentencing errors... during the
window period ....

Id. at 98 (citations omitted).*

AsMaddox makesclear, Floridahasnot rejected thenotion of fundamental sentencingerror, but
rather hascreated an dternativemethod for raising suchissues. The Foridapublicpolicy onthisissueis
that unpreserved sentencing errorsmust be corrected quickly and easily. Thisinturnrequiresaprocedure
in which the defendant is represented by counsel.

Applyingthesepolicy cons derationsto sufficiency errorscompel san obviousanswer: Sucherrors

should a so becorrected quickly and easily. Thepolicy considerationsareeven morecompellinginthis

10 Maddox said a sentencing issue is fundamental error if it is"patent and serious." Id. at 99. An
error is"patent” if it is"apparent from the record” and "serious’ if it "affects the ... length of the sentence
such that the interests of justice will not be served if the error remains uncorrected.” 1d. Clearly, a
conviction on insufficient evidence is also a patent and serious error.

13



context; with sufficiency issues, adefendant standsconvicted eventhough thestatefailed to provehisguilt.

Further support for thisconclusionisfoundinthisCourt'srecent M urphy decision,which addressed
thequestion of fundamental error inclosing argumentsincivil cases. Murphy recognized an exceptionto
the contemporaneousobj ection rulefor caseswherethe clos ng argument wasimproper, harmful, incurable,
and "serioudly affect[ed] thebasicfairness, integrity, or publicreputation of thejudicial process, thereby
challenging the legitimacy of the underlying judicia process...." 25 Fla. Law Weekly at S617.

If unpreserved dosing argument issuesin civil casesmay befundamentd error (albeitif only rardly),
then unpreserved evidence sufficiency issuesin criminal casesmust a so befundamental error (atleastin
some circumstances). If improper remarks in closing argumentsin civil cases may undermine public
confidenceinthesystem, convictionsoninsufficient evidencemust dothesame. If consideration of public
trust and confidence may outweigh the policy objectives of the contemporaneous objection rule with
respect to closing argumentsincivil cases(casesinwhichliberty isnot at stake, andwhichwill resultin
retrialsif fundamental error isrecognized), that same consideration must carry extraweight with respect
to sufficiency issuesincrimina cases(whereliberty isvery much at stakeand recognition of fundamental
error will result in asimple remand for a judgment of acquittal).™

Itistruethat Murphy requiresthat closing argument issuesmust first be presented tothetrial court
inamotion for new trial. 1d. at S616. But thisis because "the trial judge ... isin the best position to

determinethepropriety and potential impact of allegedly improper closingargument ...." Id. Thisinturn

1 Murphy noted that "[this] decision does not affect the law in crimina cases regarding improper,
but unobjected-to, closing argument.” Id. at S619, n.2. Although this remark was not amplified, it
obviously means that courts must be more diligent in this context in criminal cases because of the more
onerous consequences to the losing party.
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dependson suchfactua mattersasthetoneand volumeof the advocate'svoice; the perceived visua impact
onthejurors; and therelative strengths of the parties evidence (which in turn requires assessment of
witnessdemeanor, the"flow" of thetrial, and thelike). All of theseconsiderationsarefor thetrial court
becausethey cannot be assessed from acold record.™? I n contrast, appellate courts can addressevidence
sufficiency issues as easily astrial courts. Indeed, thereis no doubt that such matters are proper for
appellatecourtsif preserved; thelack of preservation may providepolicy reasonsfor not addressing such
issues, but that does not undermine the competence of appellate courts to address them.*®

It isalso truethat M urphy recognized only alimited fundamental error doctrine. But thisisno
reasontodolikewisewith evidencesufficiency issuesincrimina cases. Theerrorismoreegregiousinthe
sufficiency context; aninnocent person being convicted ismore shocking thanthe possibility that acivil
litigant did not get afair trial. There may be legitimate tactical reasons for not objecting to closing
arguments; thereisnoreasonfor failing tomakean acquittal motion (at least posttrid). Further, competent
counsel for criminal defendants is constitutionally required; civil litigants are the mercy of the legal
marketplace. Finally, again, theremedy in sufficiency casesissignificantly lessdisruptivetothejudicid

system.

12 Murphy's requirement of first presenting the closing argument issue to the trial court is not atrue
contemporaneous objection requirement. Presenting the argument for the first time in amotion for new
trial is not a"contemporaneous’ objection; it istoo late to cure the error at that point, at least in the
sense usually meant in this context. The "cure" under Murphy is a new trial; the contemporaneous
objection rule is supposed to prevent the need for a new trial. Murphy's "preservation” requirement is
really designed to create arecord regarding the effect the error had on the fairness of thetrial.

18 Thejudicial standard of review isthe same regardless of whether the issue is addressed at the trial
or appellate level, and regardless of whether the appellate court is reviewing the trial court's denial of an
acquittal motion or considering the issue for the first time. State v. Williams, 742 So. 2d 509, 511 (Fla.
1st DCA 1999)(collecting cases).
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Thus, thereisno policy reasonfor requiring contemporaneousobjectionsinthiscontext, and strong
reasonsfor not requiring them. However, asdiscussed in section 1V bel ow, Floridacasesdo not adopt this
view (althoughitisnot clear why not). Before addressing the cases, theapplicableprocedural ruleswill be
noted.

1. RULES 3.380, 3.600(a)(2), and 9.140(h)

Rule 3.380, which governs acquittal motions, provides:

(&) Timing. If, at thecloseof evidencefor thestateor at thecloseof al
theevidence..., thecourtisof theopinionthat theevidenceisinsufficient
..., itmay, and onthemotionof ... thedefendant shall, enter ajudgment
of acquittal.

(b) Waiver. A motion for judgment of acquittal is not waived by
subsequent introduction of evidenceon behaf of thedefendant, but after
introduction of evidence by the defendant, the motion for judgment of
acquittal must be renewed at the close of all the evidence. The motion
must fully set forth the grounds on which it is based.

(c) Renewal. [ T]hedefendant'smotion may bemadeor renewedwithin
10 days after the reception of averdict ....

Subsection (@) givesthetrid court discretionto grant an acquittal onitsownmotion. Thiseiminates
any argument that the contemporaneousobjectionruleisneeded to keeptrid judgesfromassumingtherole
of advocateinthiscontext. Thisalsoindicatesthat unpreserved sufficiency issuescould beraised ondirect
appeal without resort to fundamental error; the issue could be phrased as "the trial court abused its
discretion by failing to grant an acquittal on its own motion."**

Subsection () underminesany argument that the contemporaneousobjection ruleservesany "cure

4 There are no Florida cases addressing the validity of this argument. One federal court accepted
this argument under the federal procedural rules. United States v. Meadows, 91 F.3d 851, 854 (7th
Cir. 1996). However, the federal rule saystria judges shall enter acquittals on their own motion if they
feel the evidence isinsufficient. Fed. R. Crim. P. 29(a).
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theevidentiary defect” purposeinthiscontext. Under thissubsection, "[a] ground for judgment of acquittal

may beraised for thefirst timein apost-trial motion ...." Statev. Stevens, 694 So. 2d 731, 732 (Fla.

1997). In Stevens, the defendant was convicted of auto theft for failing to comply with thetermsof along-
termautolease. Inaposttrial motion, heargued for thefirst timethat theevidence"falled to provethat the
creditor hascomplied with therequirementsof section 812.014(3), under whichthereisnoviolation of the
theft statutewhen thereisaleasefor oneyear or longer unlessawritten demandfor the property ismade.”
1d. at 731. Concluding that subsection (c) authorized theposttrid raising of suchanissuefor thefirsttime,
the Court asserted:
[O]ur conclusionwill further theinterestsof justice.... Our interpretation
of theruleprovidesaprocedura mechanismthroughwhichasubstantive
error can be corrected .... Empowering atrial court with the ability to
enter a [posttrial] judgment of acquittal ... will thus promote judicial
economy.
Id. at 733 (footnote omitted).
The state could not reopen its case to prove the missing element in Stevens. The issue that
succeeded in Stevensisthetype of defect the state may have been ableto cure. Y et the Court seemed

unconcerned by this, whichindicatesthe Court did not fedl acquittal motionsshould serveany "curethe

defect" purpose.’®

15 Although it may generally be said that the contemporaneous objection rule has a " cure the defect"
purpose, this usually refersto the trial court's being able to cure procedural defects (e.q., evidentiary
and jury instruction issues) during the trial. "Cure the defect” does not generally mean "give a party a
chance to cure substantive defectsin its case."

It could be said that society has an interest in seeing that trials (particularly criminal trials) are
decided on their merits, rather than on some negligence of counseal (such asfailing to present available
evidence to prove an element of the charged crime). Thus, "curing the substantive defect” may be a
valid policy reason for requiring contemporaneous objections for sufficiency issues. However, this
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Stevenssaid allowing posttrid acquittal motions"further[s] theinterest of justice[and] promote[s]
judicial economy"; asnoted above, the contemporaneousobjectionruleservessimilar interests. It may
appear that Stevensimplicitly endorsesthe contemporaneousobjection ruleinthiscontext. But, if the
interestsof justiceand judicia economy arefurthered by alowingtrid courtstoinitialy consder sufficiency
issuesposttrial, those sameinterestswoul d beequal ly served by recogni zing suchissuesasfundamenta
error. Presumably, whenStevensrefersto " promot[ing] judicial economy,” it meansthat thetrial court's
granting of aposttrial acquittal motionwould eiminatetheneedfor anapped . But it would only eliminate
theneed for adefenseappeal. Thestatecan (and, probably quite often, does) appeal thegranting of such
motions. Seesec. 924.07(1)(j), Fla. Stat. (1999). If Stevensmeansthat justiceand judicia economy are
best served by considering sufficiency issuesassoon aspossible, then suchissuesshould berecognized
as fundamental error.

Itistruethat rule3.380(b) requiresthat "[ acquittal] motion[s] must fully set forththegroundson
which[they are] based.” But thissubsection doesnot expresdy statethat theissueiswaivedif groundsare
not "fully setforth." Asdiscussedinthenext section, Floridacourtshavelong recogni zed fundamental error

inat least somecircumstances, eventhough rule 3.380(b) imposesabl anket requirement. Further, asnoted

argument loses al force if sufficiency issues can be initially raised posttrial, as rule 3.380(c) allows.

Further, if "curing the substantive defect” is the purpose being served here, then appellate
courts, when faced with avalid unpreserved sufficiency issue, should remand for a determination of
whether the deficiency could have been cured, rather than refuse to address the issue because it is
unpreserved.

But this procedure will raise another thorny problem: How will the court know whether the jury
would have accepted the unpresented evidence as being sufficient to prove the missing element? It is
one thing for a court to read the evidence presented in a light most favorable to the state; it is quite
another for a court to presume that the jury would have believed unpresented evidence.
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above, a contemporaneous objection rule serves no purpose in this context.

In sum, rule 3.380 provides no basis for requiring contemporaneous objections for evidence
sufficiency issues.

Thesecond criminal procedureruleto notehereisrule3.600(a)(2), which allowstrial courtsto
grant anew trial if "the verdict is contrary to ... the weight of the evidence."

Rules 3.380 and 3.600(a)(2) embody adistinction that haslong been recognized: "evidentiary
sufficiency” versus"evidentiary weight."%® See Tibbsv. State, 397 So. 2d 1120, 1123 (Fla. 1981) ("Tibbs
11"). Rule3.600(a)(2) hasno direct bearing ontheissue here. Thereisno questionthat issuesof evidentiary
weight arenot fundamental error; rule 3.600(a)(2)'simportancehereisprimarily historical, asdiscussed
in the next section.

Thefina procedural ruleto notehereisrule9.140(h), whichisalso historically significant;!’ its
current relevancetotheissueunder discussionisunclear. Rule9.140(h) outlinesthe scopeof appel late
review in criminal cases:

The court shall review al rulings and orders appearing in the record
necessary to passuponthegroundsof anappeal. Intheinterest of justice,
the court may grant any relief to which any party is entitled. In death
penalty cases, the court shall review the evidence to determine if the

interest of justicerequiresanew tria , whether or not insufficiency of the
evidence is an issue presented for review.

16 Both rules have long existed -- separate and distinct -- in Florida, either as rules or statutes. See
Ch. 19554, secs. 213, 241 Laws of Florida (1939) and the Committee Notes to both rules.

17 Rule 9.140(h) has also been in effect, in various forms, for many years. See Ch. 19554, sec. 308,
Laws of Florida (1939). Rule 9.140(h) took effect on March 1, 1978, aong with the rest of the current
appellate rules. Fla. R. App. Proc. 9.010. Before that date, the anal ogous rule was former appellate
rule 6.16, which was substantively identical to rule 9.140(h).
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Rule9.140(h) could beread aspointingin both directionson thisissue. Thesecond sentenceseems
torecognizethedoctrineof fundamental error; butisthedefendant "entitled” toan acquittal "intheinterest
of justice” if theissuewasnot preserved? Further, can claimsof ineffectiveass stance of counsel beraised
on direct appeal "in the interest of justice"?

Thethird sentenceisal so ambiguous. Doesit mean unpreserved sufficiency issuescanberaised
only indeath penalty cases?Or doesit simply direct the appel late court to consider sufficiency issuesin
such casesevenif suchissuesarenot rai sed on appea and thusdoesnot addresstheissue of fundamental
error in non-capital cases?

Asdiscussedinthenext section, theanswer tothesequestionsisunclear. Tibbsl | and other cases
fromthe1970'sindicate neither unpreserved sufficiency claims(in non-capita cases) nor ineffectiveness
claimscan beaddressed on direct appeal "intheinterest of justice." However, thefoundationsof these
cases have been eroded by more recent cases.

IV.THE FLORIDA CASES

A. Florida Supreme Court Cases

The cases from this Court establish ageneral rule requiring contemporaneous objections for
sufficiency issues, with alimited fundamental error exception. The logic of the casesis unclear.
For many years, the Court held that sufficiency issuescannot be considered on appeal unlessfirst

raisedinamotion for new trial. See Gilbert v. State, 4 So. 2d 330 (Fla. 1941).18 A second line of cases

18 "The reason for thisrule is that the appellate court sitsin review of the rulings of the trial judge,
and not directly upon the findings of the jury." Johnson v. State, 43 So. 430, 430 (Fla. 1907).
These cases never drew the sufficiency/weight distinction. Technically, a motion for new tria
only raised a weight issue. Acquittal motions raised the sufficiency issue; but, as discussed below, it was
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sometimes appeared to grant relief from thisrule.

Althoughit haslong been recognized that appell ate courtscannot overturnjury verdicts"uponthe
ground of theinsufficiency of theevidence, ... [€]xceptionstothisrule[were] recognized ... wherethe
verdict was not in accord with the manifest justice of thecase.”" Fuller v. State, 110 So. 528, 528 (Fla.
1926). Therearemany ol der casesfromthisCourt reversing convictionson"interest of justice’ grounds.®
Itisnot clear whether the Court wasreversinginany of these caseseventhoughtheissuewasunpreserved,
most casesdo not mentionthepreservationissue. Inat least onecaseit appearstheissuewasunpreserved,
athoughthat conclusion must be based on thedi ssenting opinion; themgj ority opinionissilent onthepoint.

See Little v. State, 21 So. 2d 902 (Fla. 1945).2°

not until 1973 that acquittal motions were considered sufficient to preserve that issue. Mancini v. State,
273 So0. 2d 371 (Fla. 1973). The older cases implicitly accepted that a proper motion for new trial
preserved both weight and sufficiency issues. Since the remedy was a new tria either way, the older
cases did not need to distinguish between weight and sufficiency. The distinction did not become
significant until 1978, when it was established that double jeopardy principles barred aretrid if the
court reversed on sufficiency grounds (although not if the reversal was on weight grounds). See Tibbs
11,397 So. 2d at 1121.

19 See, e.q., Cordell v. State, 25 So. 2d 885, 887 (Fla. 1946)(collecting cases). Although Fuller
referred to "the insufficiency of the evidence," 110 So. at 528, in several of these cases the Court
reversed convictions even though the evidence was technically sufficient. See, e.q., Padgett v. State,
170 So. 175 (Fla. 1936); McNeil v. State, 139 So. 791 (Fla. 1932); Clark v. State, 124 So. 446 (Fla.
1929). In most of the cases, it is unclear whether the reversal was on sufficiency grounds or weight
grounds; as noted earlier, the distinction was irrelevant at the time.

This line of cases seems to predate the enactment of a specific rule or statute that authorized
appellate relief "in the interest of justice” (e.q., current rule 9.140(h)). As noted in footnote 17 above, it
appears this provision of law first appeared in a statute in 1939. The first Florida appellate case granting
anew trial on sufficiency/weight grounds appears to be Green v. State, 17 Fla. 669 (1880). Green
relied on common law authorities from other jurisdictions as precedent.

0L ittle was not a death penalty case, so it cannot be explained as being a case under the specific
exception to the contemporaneous objection rule applicable to such cases.
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Horidadistrict courtsbeganto question thisstrict preservationruleinthe mid-1960's. Two courts
held sufficiency issuescould be preserved by amotionfor judgment of acquittal, aswell asamotionfor

new trial. Owensv. State, 227 So. 2d 241 (Fla. 4th DCA 1969), quashed, Statev. Owens, 233 So. 2d

389 (Fla. 1970); Hogwood v. State, 175 So. 2d 817 (Fla. 3d DCA 1965). Interpreting rule 6.16, one
court held unpreserved sufficiency issuescan berai sed on appeal if they are"included intheassignments

of error." Wright v. State, 216 So. 2d 229, 232 (Fla. 2d DCA 1968), quashed, Statev. Wright, 224 So.

2d 300 (Fla. 1969).

This Court initially rejected these approaches.?* However, in Mancini, the Court agreed that
motions for judgment of acquittal could preserve sufficiency issues. 273 So. 2d at 372.

Against thisbackdrop, one Barber challenged hisgrandlarceny conviction onthegroundthat the
statefailed theprovethevalueof thestolen property. Tria counsel madeno motionsfor acquittal or new
trial. Inthedistrict court, theissuewasphrased asan ineffective ass stanceclaim; that court granted anew

trial. Barber v. State, 286 So. 2d 23 (Fla. 1st DCA 1973), guashed, Statev. Barber, 301 So. 2d 7 (Fla.

1974).

Initsopinion, thedistrict court first noted Chester v. State, 276 So. 2d 76 (Fla. 2d DCA 1973),

which held that i neffectivenessclaimscannot beraised on direct gpped becausethey "ha[ve] not previoudy

beenruled on by thetrial Court." 286 So. 2d at 25 (quoting Chester).?? Thecourt then noted afederal

21 In Wright, the Court reaffirmed the requirement of a motion for new trial, asserting the district
court's interpretation of rule 6.16 conflicted with the cases imposing that requirement. 224 So. 2d at
301. Owens reaffirmed Wright. 233 So. 2d at 390. Other than citing precedent, neither case gave
reasons for its conclusions.

22 The ineffectiveness issue in Chester was the failure to comply with procedural requirements for
claiming an aibi defense, which resulted in the alibi witness being unable to testify.
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habeas corpuscasethat held that counsel "had no authority ... deliberately toforego [theclient's] right to
movefor anew trial or to appea. When hedid so, counsel proved himself ineffective...." 1d. (citation
omitted).? Noting thisCourt had interpreted old rule 6.16 asreaffirming the contemporaneousobjection
requirement, thedistrict court said Barber waslost "inamaze of Rulesof Procedure” and concludedthe
court must grant anew trial ongroundsof ineffectiveassstance. Relying onthe"interest of justice”’ language
inrule6.16, thecourt said " sooner or later, whether under [federal habeascorpus] or another state court
proceeding, therelief sought ... will begranted [and] thecommonsenseapproachto ... thiscaseisfor us
to [do] as.... justice dictates.” 1d. at 27.

This Court took jurisdiction inBarber to resolve aconflict with Mancini, Owens, Wright, and

Chegter. Quashing thedecision, the Court said thedistrict court'sinterpretation of rule6.16 waserroneous.
TheCourtfirst noted that Mancini, et d., established that " unlesstheissueof [evidence] sufficiency ...1s
first presented tothetrial court ..., theissueisnot reviewableondirect appedl ...." 301 So. 2d at 9. The
Court then said theissue could not be addressed asan i neffective ass stance claim because appel latecourts
cannot addressissuesnot ruled upon by trial courts;"[rule] 3.850 providesameansby whichthisissuemay
properly beresolved.” 1d. The Court a so said theissuewasnot oneof fundamental error: "To accept this

contention would be to disregard entirely the holdings in Mancini[, et d.] .... The issues here can be

reviewed [under rule] 3.850." Id. at 10.

Five months after Barber, inNegronv. State, 306 So. 2d 104 (Fla. 1974), overruled in part on

23 The case cited here was Wainwright v. Simpson, 360 F.2d 307 (5th Cir. 1966). In the case,
defense counsel did not move for ajudgment of acquittal or file a notice of appeal. The federa court
granted a belated appeal.
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other grounds, Butterworthv. Fluellen, 389 So. 2d 968 (Fla. 1980), the Court took jurisdictiontoresolve

aconflictinthedistrict courtsonaspeedy tria issue. After resolving that conflict, the Court went ontohold

"there wasfundamental error committed [ because] the state'sevidencedid not support aconviction of

grand larceny" becausetherewas" no sufficient evidenceof the[stolen] items market vaue...." 306 So.
2d at 107-08 (emphasis added). Negron's conviction was reduced to one for petit theft.

Negron did not cite Barber. The cases appear to conflict.?*

Thisapparent conflictleadstothenext point: Theprecise"holding" inBarber may bedebated. The
actual issue presented there -- the only issue the district court ruled on -- was whether an ineffective

assistanceclaim could beconsidered ondirect apped "intheinterestsof justice.” Thus, Negronand Barber

may not conflict. Y et Barber seemstoflatly reject thenotion that unpreserved sufficiency issuescan be
considered on direct appeal, regardless of how they are phrased.

Barber did not discusswhy acontemporaneousobjectionisrequiredinthiscontext. However, as
noted above, for many yearsin Floridaasuccessful appellateargument on evidencesufficiency resulted
inanew trial; itwasonly later established that doublejeopardy principlesbarred aretrial. See Tibbsl|,
397 So. 2d at 1121. Thus, whenBarber wasdecided, the contemporaneousobjectionrulemay havebeen

justified by its"judicial economy" purpose.? Further, it had not yet been determined (inStevens, decided

24 Thereis no indication in Negron that the state raised the issue of lack of preservation. Thus, the
Court may have considered it waived (although it did not state as much). It is also possible that Negron
may be using the phrase "fundamental error" to include something more than "unpreserved error."
Nonetheless, if we assume "fundamental error" means "unpreserved error,” Barber and Negron are
difficult to reconcile; the substantive sufficiency issue in both cases was identical.

%% The undersigned cannot pinpoint the exact moment when Florida appellate courts began to
reverse convictions and remand for entries of judgments of acquittal (rather than anew tria);
presumably, that began in the mid-1960's, when the district courts began recognizing that acquittal
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in1997) that evidence sufficiency issuesmay beinitialy raised posttrid. Thus, Barber may dsohaverdied
on the "cure the defect” purpose of the contemporaneous objection rule.

Barber's conclusion that sufficiency issues cannot beraised on direct appeal asineffectiveness
claimsalso meritsfurther comment. Asageneral matter, Barber iscorrect. Such claimsusually involve
guestionsof fact that areunresol vedintheappel laterecord (particularly questionsof whether therewas
any reasonabletria strategy that may explainthealleged deficiency of counsel). However, asnoted above,
thereisnolegitimatereasonfor failingto makeaposttrial acquittal motion; counsel'sfailuretodosoin
caseswheretheevidenceisinsufficient amountsto "ineffectiveness... apparent ontheface of therecord
anditwould beawasteof judicial resourcestorequirethetrial court to addresstheissue." Blanco, 507
So. 2d at 1384. See discussion in footnote 9, above.

CaseslikeBlanco also cameout after Barber.?® Thus, to theextent that Barber seemsto adopt a

blanket rulethat ineffectivenessclaimscannot beconsidered ondirect apped (whether asfundamentd error

motions were sufficient to preserve sufficiency issues. When the basis for appellate review was the
denial of amotion for new trial, the appellate relief was, obvioudly, anew trial. The undersigned is not
aware of any pre-1960's cases that remanded for entry of a judgment of acquittal.

However, in Negron, the Court reduced the conviction to one for petit theft, rather than remand
for anew trial.

26 This Court first addressed an ineffectiveness claim on direct appeal in Foster v. State, 387 So. 2d
344 (Fla. 1980), a death penalty case in which the Court granted a new trial based on counsel's conflict
of interest in representing both the defendant and a co-defendant who entered a plea and testified for
the state. Cases like Blanco continue to recognize that ineffectiveness claims may be raised on direct
apped if "apparent on the face of the record”; however, no such claims have been successful in this
Court. The district courts have granted relief for such claimsin a variety of circumstances, abeit rarely.
See Eurev. State, 25 Fla. Law Weekly D1739 (Fla. 2d DCA July 21, 2000); Rodriguez v. State, 25
Fla. Law Weekly D1041 (Fla. 2d DCA April 28, 2000); State v. Bodden, 756 So. 2d 1111 (Fla. 3d
DCA 2000); Riosv. State, 730 So. 2d 831 (Fla. 3d DCA 1999); Rossv. State, 726 So. 2d 317 (Fla.
2d DCA 1998); Mizdll v. State, 716 So. 2d 829 (Fla. 3d DCA 1998); Gordon v. State, 469 So. 2d
795 (Fla. 4th DCA 1985).
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or "in theinterest of justice"), Barber has been undermined by more recent cases.?’
Duringthistime, thisCourt addressed the"interest of justice” languagein current rule9.140(h) in
other cases; the Court eventually rejected thenotion that appel late courtscould grant relief onevidentiary

weight grounds"intheinterest of justice." Statev. Smith, 249 So. 2d 16 (Fla. 1971); Tibbsl11.2 Inreaching

27 Worth noting here are State v. Bodden, 756 So. 2d 1111 (Fla. 3d DCA 2000) and Robinson v.
State, 462 So. 2d 471 (Fla. 1st DCA 1985), which illustrate the relationship among fundamental error,
ineffectiveness claims, and "the interest of justice." In both cases, trial counsel filed an untimely motion
for new trial that raised an evidentiary weight issue. Both trial courts granted the motion, but the
appellate courts held the motions were untimely (which deprived the tria courts of jurisdiction). In
Bodden -- the state's direct appeal from the granting of the untimely motion --, the appellate court went
on to grant anew tria based on counsel's ineffectiveness for filing an untimely motion; the required
prejudice was established by the fact that the trial court had granted the motion. In Robinson -- the
defendant’s direct appeal after the appellate court upheld the state's appeal on the untimeliness ground -
-, the court also granted a new tria. Although it felt counsel's untimely filing of the new trial motion
constituted ineffectiveness, the court held "the interest of justice" required anew trial. 462 So. 2d at
477.

As these cases show, there is some overlap in these three concepts. Inherent in any finding of
fundamental error is afinding that there was no legitimate tactical reason for failing to raise the issue.
This does not necessarily mean counsel was deficient; deficient performance a so requires a showing
that areasonably competent lawyer would not have overlooked the issue. But, in most cases, the
overlooking of an issue that amounts to fundamental error should be deficient performance. Further,
Florida recognizes that fundamental errors may be harmless. State v. Clark, 614 So. 2d 453 (Fla.
1992). This means that there must be a showing of prejudice in both ineffectiveness claims and
fundamental error claims. Thus, the issues in both contexts are quite smilar; whether phrased as
ineffectiveness or fundamental error, "the interest of justice" require the granting of appellate relief if
there was no legitimate excuse for failing to raise the issue and the defendant was prejudiced by the
error.

28 |n Smith, this Court quashed a district court decision that reversed a conviction on weight
grounds. The district court said "[jJudges have historically granted new trials in the interests of justice
where the [evidence], though technically sufficient, raises so much doubt that cannot in conscience be
upheld." Smith v. State, 239 So. 284 (Fla. 2d DCA 1970), quashed, State v. Smith. This Court called
the district court's approach "novel" and asserted "[once] the District Court determined that the
evidence supported the conviction and the trial was free from error|, its] duty ... wasto affirm ...." 249
So. 2d at 17-18.

Tibbs Il was the continuation of Tibbsv. State, 337 So. 2d 788 (Fla. 1976)(Tibbs ), a death
penalty case in which this Court reversed for anew trial "in the interest of justice." Shortly after Tibbs|,
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this conclusion, Tibbs Il seemed to reject the argument that unpreserved sufficiency issues may be
considered in non-capital appeals "in the interest of justice”:

"[1]n the interest of justice” ... has long been ... aviable and
independent groundfor appellatereversal.... Thisrule... hasoften been
used ... to correct fundamenta injustices, unrelated to evidentiary
shortcomings....

With respect to the special mention of capital casesinthesecond
sentence [of current rule 9.140(h)], we take that sentence to mean no
more than that an additional review requirement in imposed when
insufficiency of theevidenceisnot specificaly raised ongpped -- namdly,
that the reviewing court shall consider sufficiency anyhow and, if
warranted, reverse the conviction.

Id. at 1126 (second emphasis added).

Tibbsll (and Smith) seemtoberewriting Floridalega history; asnoted above, Floridacourtshave

long granted appellaterdief "intheinterest of justice” on both weight and sufficiency issues. Nonethel ess,

takentogether, Tibbsll and Barber seemtoforecloseany argument that unpreserved sufficiency issues(in

non-capital cases) can beconsidered ondirect appeal, either asfundamental error or asineffectiveness
claims.
ThisCourt recognized an exception to the contemporaneous obj ection requirement for sufficiency

issuesinTroedel v. State, 462 So. 2d 392 (Fla. 1984). Based onasingleentry into aresidence, Troedel

was convicted of two counts of burglary: one count of armed burglary and one count of burglary with

assault. Troedel did not challengethedual convictions, either at tria or on appeal. Nonethel ess, thisCourt

the United States Supreme Court ruled that, under double jeopardy principles, appellate reversals on
sufficiency grounds (but not on weight grounds) barred a second trial. See Tibbs 11, 397 So. 2d at
1121. Theissuein Tibbs Il was whether Tibbs | barred aretria; concluding Tibbs | was decided on
weight grounds, Tibbs Il held retrial was allowed.
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held that, sincethetwo formsof burglary wereboth enhancementsof the sameoffense, andtherewas'"no
evidenceof morethanone... unlawful entry," thetwo countsshould bemergedintoasingleconviction. The

Court saidit could reach theissue even though it was not rai sed because " aconvictionimposed upona

crime totally unsupported by evidence congtitutes fundamental error.” 1d. (emphasis added).
Troedel was followed in Vance v. State, 472 So. 2d 734 (Fla. 1985), which held it was
fundamental error to convict Vance of two countsof improper exhibition of afirearm becausethestatute
outlawed exhibitions"inthe presence of oneor morepersons.” Sec. 790.10, Fla. Stat. (1981). The Court
said"[Vances] exhibition of thefirearminthe presenceof two persons... violated the statute only onetime.

A second conviction is therefore totally unsupported by evidence." 1d. at 735 (emphasis added).?

Neither Troedel nor Vancecited Barber. Itisnot clear if thecasesareconsistent. Granted, there

arefactual distinctionsin these cases. Y et Troedel and Vance flatly say it isfundamental error to be

convicted of a crime "totally unsupported by evidence," while Barber just as flatly says "unless the
sufficiency of theevidence... isfirst presentedtothetrial court ..., theissueis[waived]." 301 So. 2d at 9.

These casescannot bereconciled by asserting thelanguagein Troedel-V anceisoverbroad and
those cases create only anarrow exception to Barber. Two problemsarise here: How do we rephrase

Troedel-Vancetoreach their "true" meaning and, assuming we can do that, why doweonly alow this

2 The defendant in Vance was charged with two counts of aggravated assault and convicted of the
two counts of improper exhibition as lesser included offenses. On direct appeal, the district court held
he waived the sufficiency argument by requesting jury instructions on the improper exhibition lesser
offense on both aggravated assault counts; that court held this was "invited error” and affirmed the dua
convictions. Vance v. State, 452 So. 2d 994 (Fla. 3d DCA 1984). Obvioudly, this Court implicitly
rejected this argument.

If waiver is not found in these circumstances, why should it be found in a straightforward
sufficiency issue?
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narrow exception?

Wecantry torephraseTroedd-Vanceaongthefollowinglines: Itisfundamental error to convict
adefendant of two viol ationsof the same statutewhen the evidence establishesonly oneviolation.* The
first problemwith thisrephrasingisthat itisafar cry fromwhat Troedel-Vanceactualy said and, if the
Court meant these cases to be so narrow, why didn't it say so?

Beyond that lies the question of why we would alow only this narrow exception to the
contemporaneousobjection requirement: What isthe principlethat requireslimiting fundamenta error here?

Thelimiting principlestatedin Troedel-V anceis"acrimetota ly unsupported by evidence." Since
thesecasesdid not purport to overrulethe prior cases, it would appear Troeddl-V ancebelievethat not all
evidencesufficiency issuesconcernacrimetotally unsupported by evidence'; rather, thereisat least one
other category of evidence insufficiency issue.

It isnot clear what that other category might include; "the evidence was insufficient but the

%01t could be argued that Troedel-Vance are really decided on double jeopardy principles,
particularly that branch of double jeopardy known as "the unit of prosecution.” See, e.q., Sanabriav.
United States, 437 U. S. 66, 69-70 (1978). Thus, Troedel-Vance may be based on the premise that
double jeopardy issues are fundamental error but "mere" evidence sufficiency issues are not.

But, aside from the obvious problem that neither Troedel nor Vance were expressly decided on
this ground, we would still have to consider why fundamental error is recognized in one context but not
the other. Since due process forbids convictions unless all elements of the offense are established
beyond a reasonable doubt, evidence sufficiency issues are grounded in constitutional principles just as
much as double jeopardy issues. Why is being convicted of two offenses when the evidence proves
only one more fundamentally erroneous, or more constitutionally egregious, than being convicted of one
offense when the evidence proved none? In either event, the defendant is being convicted of one more
offense than the constitution allows.

Troedel was a death penalty case, and thus may be explained as being within the exception for
such cases specifically recognized by rule 9.140(h). But Vance was not a death penalty case.
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convictionwasnot “totally unsupported by evidence?'3! "The conviction wassupported by someevidence,
just not enough to eliminate all reasonable doubt?’

Assuming thisisthedistinction Troedel and V ancearedrawing, and assuming wecan determine

whenaconvictionistotally unsupported by evidence, thequestionremains: Why recognizefundamental
error in one case but not the other? Why is conviction of acrimetotally unsupported by evidence so
different from conviction of acrimethat is only insufficiently supported by evidence?

More recent cases from this Court do not address these questions.® We will return to these
guestionsafter adiscussion of thedistrict court cases. Inevery district, thereare casesgoing bothways
on thisissue; those cases also fail to answer the questions just raised.

B. First District Cases

Some First District cases require contemporaneous objections for sufficiency issues, with no

31 Does "totally unsupported" mean there is no evidence to establish any of the elements of the crime
of conviction? No evidence to establish one of the elements, although the other elements were
established? No evidence to prove the defendant committed the crime, although it is clear that someone
did?

321n Archer v. State, 613 So. 2d 446 (Fla. 1993), the Court held that the issue of whether charged
murder was an "independent act" of the accomplice-killer (for which the non-killer defendant could not
be held responsible) requires a contemporaneous objection. In Woods v. State, 733 So. 2d 980 (Fla.
1999), the Court held that the issue of whether the evidence proved premeditation required a
contemporaneous objection. Neither case discussed the purpose served by the contemporaneous
objection requirement. Nor isit clear why the Court required an objection in Archer and Woods; both
were death penalty cases and would seem to be within rule 9.140(h)'s exception for such cases.
Further, in both cases, the Court went on to consider (and reject) the sufficiency issues. 733 So. 2d at
986; 613 So. 2d at 448.

A case worth noting briefly hereis J.B. v. State, 705 So. 2d 1376 (Fla. 1998), which held it
was not fundamental error to allow a confession into evidence in the absence of independent evidence
of the corpus délicti. The Court analyzed the question as one of evidence admissibility, not one of
evidence sufficiency. Clearly, with a confession the state has produced prima facie evidence of guilt;
thus, J.B. sheds no light on the issue here.
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discussionastowhy. See, e.q., Clark v. State, 635 So. 2d 68 (Fla. 1st DCA 1994). Four casesrecognize
fundamental error.

InK.A.N. v. State, 582 So. 2d 57 (Fla. 1st DCA 1991), the court reversed ajuvenile escape

convictionbecausetheevidencefailedto provethat "theresidential programthat [thedefendant] left fell
withinrestrictivenessleve V1 or higher asrequired by thestatute....." | d. at 58. Thecourt said "aconviction

intheabsence of aprimafacieshowing of thecrimechargedisfundamental error ...." 1d. at 59 (emphasis

added).

InHarrisv. State, 647 So. 2d 206 (Fla. 1st DCA 1994), the court reversed a conviction for
obstructing an officer without violence (based on the defendant's flight from the officer) because the
evidencedid not provetheofficer had afounded suspicionto stop him. Thecourt said " [being] convict[ed]

of acrime which did not [occur]" is fundamental error. Id. at 208 (emphasis added).

In Burke v. State, 672 So. 2d 829 (Fla. 1st DCA 1995), the court reversed a conviction for
possessionof burglary toolsbecausetheevidencefailed to provethe defendant intended to usethe suspect

toolsinaburglary. The court said "the failureto prove each element of the crime charged constitutes

fundamental error ...." 1d. at 831 (emphasis added).

In Johnsonv. State, 737 So. 2d 555 (Fla. 1st DCA 1999), the court considered (and rejected)

thedefendant'sunpreserved argument "that hisconvictionfor causing bodily injury duringthecommission
of afelony cannot stand because the state did not establish an essential element of the offense,i.e., the
commissionof thefelony of burglary ascharged.” I d. at 556. Thecourt said "aconvictionisfundamentally

erroneouswhenthefactsaffirmatively proven by thestatedo not constitutethe charged offenseasamatter

of law." 1d. (emphasis added).
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However, inJamesv. State, 745 So.2d 1141 (Fla. 1st DCA 1999), thecourt refused to consider
whether the evidence was sufficient to prove the intent element of carjacking. The court rejected a

fundamental error argument based on K.A.N. and Johnsonbecause"K.A.N. ... conflictswith... Barber

...and...Woods," and Johnson"did notinvolvetheissueof thestate'sfailureto provetheelementsof an
offense...." Id. at 1143.
Finaly, inthe present case, the court refused to consider theissue of whether theevidenceproved

premeditation because Jameshad established that "the state'sfailureto proveall elementsof acharged

offense does not constitute ‘fundamental error.™ Sanders, 25 Fla. Law Weekly at D1660 (emphasis

added).

C. Second District Cases

The Second District casesal so go both wayson thisissue. Fundamental error isrecognizedinsix

In Dydek v. State, 400 So. 2d 1255 (Fla. 2d DCA 1981), the court held it was error to accept
ano contest to possession of drug paraphernaliabecausethefactual basiswasinsufficient to provethat

charge. Thecourt saidit wasfundamental error "[to] convict[] intheabsenceof aprimafacieshowing of

the essential elements of the crime charged. 1d. (emphasis added).*

InNelsonv. State, 543 So. 2d 1308 (Fla. 2d DCA 1989), the court reversed a conviction for

obstructing an officer without violence (based on the defendant'sflight from the police) becausethepolice

33 Dydek apparently overlooked Robinson v. State, 373 So. 2d 898 (Fla. 1979), under which this
type of unpreserved issue cannot be raised on appeal. Of course, the present case does not involve
plea cases; the issue here addresses trial cases.
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had no founded suspicion to detain him. The court said:

Generdly, adefendant must [ preservean evidencesufficiency] issue....
This case, however, is not the usual failure of proof case.... Nelson's
conduct did not constitute the crime of resisting an officer. [Thisis)
fundamental error [because] Nelson standsconvicted of acrimethat never
occurred.

Id. at 1309 (emphasis added).

In Burrell v. State, 601 So. 2d 628 (Fla. 2d DCA 1992), the defendant was convicted under

section812.019(2), Florida Statutes (1989), which outlaws"initiat[ing, etc.] thetheft of property and
traffick[ing] insuch stolen property.” Sincethat statuteapplied only to someonewho "hasnodirect contact
withthe[stolen] property,” and theevidence" proved direct contact with the property," thecourt reduced
theconvictionto onefor abasic dedingin stolen property offenseeventhough theissuewasunpreserved.
Id. at 629. The court said:
Thisisnot acaseinwhichthestate'sfailureto provetheoffenseinvolves
atechnical matter that could have been resolved if the issue had been
raised .... It is clear that the state could not have proven an essentia

element for aviolation of section 812.-
019(2) ....

Id. at 629 (emphasis added).
InGarciav. State, 614 So. 2d 568 (Fla. 2d DCA 1993), the court reduced arobbery conviction
toonefor theft becausetheuseof forcewas" [un] connect[ ed] withthetaking of property.”1d. at 569. The

court said "convict[ing] a defendant of acrime that never occurred” isfundamental error. 1d. at n.1

(emphasis added).

InLowmanv. Moore, 744 So. 2d 1210 (Fla. 2d DCA 1999), the court held appel late counsel was

ineffectivefor failingtoraisethe unpreservedissueof thevictim'sbeing overageinaconvictionfor lewd
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activitywithaminor. Thecourt said"[c]onvicting adefendant of acrimewhen an essential element of the

crime hasnot been proven and could not havebeen provenisfundamenta error." 1d. at 1211 (emphasis

added).
Findly, inT.E.J. v. State, 749 So. 2d 557 (Fla. 2d DCA 2000), the court reduced agrand theft
convictionto petit theft becausethe state did not provetheva ueof thestolenitems. Thecourt said"this

failure of proof on the essential element of value was fundamental error.” 1d. (emphasis added).

Incontrast tothesecasesare Stanley v. State, 626 So. 2d 1004 (Fla. 2d DCA 1993) and Hornsby
v. State, 680 So. 2d 598 (Fla. 2d DCA 1996), both of which required contemporaneous objections.®*
In Stanley, thedefendant argued hisconviction for felony crimina mischief wasfundamentd error
because the state did not prove the requisite amount of damage. Affirming, the court said:
The state merely failed to prove the amount of damage but did prove

that damage occurred to the building. Thus, Stanley does not stand
convicted of acrime that never occurred.

626 So. 2d at 1005 (emphasis added).

InHornsby, thecourt affirmedaconvictionfor battery on alaw enforcement officer and held that
no sufficiency issueswerepreserved. Theopiniondid notindicatewhat factswere proved, or what grounds
the defendant argued on appeal. The court asserted:

In atypical failure of proof case, ... the defendant must [preserve a
sufficiency issug].... [ T]hisisnot asituation wherethedefendant'sconduct

clearly did not constitutethe crimefor whichhewasconvicted. If itwere,
it would be fundamental error.

34 Other Second District cases require a contemporaneous objection without explaining why or
noting the contrary cases. See, e.q., E.J.K. v. State, 508 So. 2d 422 (Fla. 2d DCA 1987).
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680 So. 2d at 598-99 (empheasis added).

D. Third District Cases

Some Third Digtrict casesrequire contemporaneousobj ectionswithout explainingwhy. See, e.q.,
Pierre v. State, 597 So. 2d 853 (Fla. 3d DCA 1992). Two cases recognize fundamental error.

InValdesv. State, 621 So. 2d 585 (Fla. 3d DCA 1993), the court reversed convictions for

"violating MarineFisheriesRules... relating to crustaceans of the speciesPanulirusArgus' becausethe

evidencedid not prove"that the crustaceanswereof [that] species.” Id. at 586. Thecourt said " conviction

inthe absence of aprimafacieshowing of thecrimecharged isfundamentd error.” |d. (emphasisadded).

In Stanton v. State, 746 So. 2d 1229 (Fla. 3d DCA 1229), the court reversed a cocaine

possessi onconviction. Stanton encountered adrug deal er who, after beingtold by Stantonthat he"was
not lookingfor any drugs," gave Stanton acocainerock "onthehouse." 1d. at 1230. Stantonimmediately
took therock to apolice officer and offered to hel p find the dealer; unimpressed by thisburst of good
citizenship, theofficer arrested Stanton. Noting " no crimeiscommitted whereaperson takestemporary
control of contrabandinorderto... giv[€e] ittopolice," thecourt held "aconvictionimposed uponacrime

totally unsupported by evidence constitutes fundamental error.” 1d. (emphasis added).

Two Third District casesnoted aspecific reasonfor requiring acontemporaneousobjectioninthis

context; both relied on the "cure the defect” logic. In Johnsonv. State, 478 So. 2d 885 (Fla. 3d DCA

1985), the court required acontemporaneousobjectionfor theissueof thevictim'sageinacapital sexual

battery case because "[h]ad counsel complied with therule ... the error ... might have been cured by

alowingthegatetore-openitscaseand supply themissing, technical element of age.” I d. at 886 (emphasis

added). InPinder v. State, 396 So. 2d 272 (Fla. 3d DCA 1981), an aggravated assault prosecution, the
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defendant argued on apped that the evidencedid not establishthat heused ared firearm"rather than atoy
pistol." Id. at 272. The court held the contemporaneous objection rule applied "because of the redl
possihility thatif theclamhad[raised], it might well havebeen obviated ... additiona testimony ...." 1d. The
court said:
Wewill not reverseonthebasi sof aninitial appellateassertion of
aleged error which may have been cured if advanced a ... trid....

[FJundamental error may exist only when ... it clearly and affirmatively
appears that the result could not have been affected by the failure to

object.

Id. at 273 and n.3 (emphasis partially added)(citations omitted).

E. Fourth District Cases

TheFourth District hasal so required acontemporaneousobjectionin somecases, againwithno
explanation as to why. See, e.q., Gibbsv. State, 693 So. 2d. 65 (Fla. 4th DCA 1997). Two cases
recognize fundamental error.

InT.M.M. v. State, 560 So. 2d 805 (Fla. 4th DCA 1990), the court reversed aconviction for

obstructing apoliceofficer without violence (based on thedefendant'sflight fromtheofficer) becausethe
evidencefailedto provetheofficer had afounded suspicionto stop him. Thecourt said "being convicted

of acrimethat never occurredis[fundamental] error ... and must bereversedintheinterestsof justice.”

Id. at 807 (emphasis added).

In Griffin v. State, 705 So. 2d 572 (Fla. 4th DCA 1998), the court reversed a kidnapping

conviction because the confinement of thevictim wasincidental to an armed robbery (and thusdid not
constitute a separate offense). The court said this was fundamental error because the defendant was

"convict[ed of] acrimethat did not takeplace": "' A convictionisfundamentally erroneouswhenthefacts
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affirmatively proven ... do not constitute the charged offense asamatter of law."” Id. at 574 (emphasis

added).

F. Fifth District Cases

TheFifth District al so requiresacontemporaneousobjectionin somecases, see, e.9., Hardwick
v. State, 630 So. 2d 1212 (Fla. 5th DCA 1994), but not others.

InWilliamsv. State, 516 So. 2d 975 (Fla. 5th DCA 1987), the court reduced arobbery conviction

to onefor theft becausetheevidencedid not provethat forcewasusedintaking theproperty: " Thefacts
aretotally insufficient to support [the] conviction ... because without question, under the law and the
uncontested facts, no robbery occurred.” Id. at 977. Thecourt rg ected theargument that relief should be
sought under rule 3.850:

Thedefendantinthiscaseisentitled toimmediaterelief fromawrongful
convictionwhich should not bemadeto depend on hisability to provethat
histria counsel was ... ineffective.... If adefendant himself cannot by
expressagreement confer authority onatrial court toimposeanillegal
sentence that cannot be corrected on appedl ..., why should a defense
counse beableto confer, by oversight, ignorance, neglect, or insufficient
argument, authority onatrial court toimposeanillegal conviction that
cannot be corrected on appeal ?

... Elementary justicein criminal casesisfor adefendant to be found
guilty of crimeshecommitted and not guilty of crimeshedid not commit.
Regardlessof theprocedural technicalitiesthat thecrimina justicesystem
imposesuponitself, that system hasbut oneproduct -- justice-- anditis
unjust for a defendant to be in prison for a crime that never occurred.

[B]eing convicted of a crime that never occurred is error of such
fundamenta natureasiscorrectableon gppeal without an objectionbelow
..., and must bereversed "intheinterest of justice.” ... Alternatively, if
necessary to do justice, we would treat this appeal as a petition for
certiorari and quash the conviction (1) because it departs from the
essential requirementsof law ... or (2) becausetheerror hereisso serious
astoresult inamiscarriage of justice ..., or we would treat the instant
appeal as apetition for writ of habeas corpus and grant relief....
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Id. at 978 (emphasis added)(citations omitted).

In O'Connor v. State, 590 So. 2d 1018 (Fla. 5th DCA 1991) the court reversed a narcotics

conspiracy conviction becausetherewasno evidencethat thedefendant agreed to commit any crimewith

anyonewhowasnot apoliceagent. Thecourt said"therewasacompl etefailureof proof ontheconspiracy

charge [and] the lack of any proof to support the charge constitutes fundamental error.” 1d. at 1019

(emphasis added).
InBrownv. State, 652 So. 2d 877 (Fla. 5th DCA 1995), aracketeering convictionwasreversed
becausethe evidence did not prove the required elements of "enterprise” and "pattern of racketeering

activity." Thecourt said thiswasfundamental error because"the Statefailed to makeaprimafaciecase

and fundamental fairness ... require[s] this court to address the [issue].” 1d. at 881 (emphasis added).

G. Summary and Analysis of the Cases

Thereareseverd problemswiththedistinctionsthesecasesaretryingtodraw. First, what exactly
istheperceived distinction?It may behelpful at thispoint to divide evidence sufficiency issuesintotwo
categories. positive element insufficiency and negative element insufficiency.

"Pogtived ement insufficiency” refersto situationsinwhichtheevidenceaffirmatively provesthat
the defendant did not commit thecrimeof conviction (although hemay havecommitted adifferent crime).
"Negative el ementinsufficiency" meansthereisno evidenceintherecordto establish an element of the

crime, but the evidence does not affirmatively disprove that element.

% Thereisathird category here: "identity insufficiency,” which means there is no doubt that someone
committed the crime and the only question is whether it was the defendant. All of the cases just
discussed addressed issues of element insufficiency. Two cases have addressed identity insufficiency
issues. Both required contemporaneous objections; neither discussed why. Daley v. State, 374 So. 2d
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Statementsin somedistrict court casesleantoward apositive element insufficiency exceptionto
the contemporaneousobjection rule: Fundamenta error will befoundif thestate'sevidenceaffirmatively
showsthat thecrimeof conviction"never occurred" (€.9., Nelson) becausethestate, not only did not, but
"could not have proven an essentid ement” (e.q., Burrdll). Other casesseem to embracenegativee ement
insufficiency aswdll: Itisfundamental error if thereis"[no] primafacieshowing of thecrimecharged” (e.q.,
Valdes).*

Thefirsgt problemwiththispositive/negativedistinctionisthat itisdifficult toapply inmany cases.

Consider Harris, Nelson, and T.M.M., thethree casesthat reversed convictionsfor obstructing

apoliceofficer without violencebecausetheevidencefailed to provetheofficer had afounded suspicion
to stop thedefendant. I sthispositiveinsufficiency or negativeinsufficiency?If theevidencefailstoprove
thefounded suspicion, doesthismeantheevidenceaffirmatively provesthedefendant committed no crime?
How doweknow whether the statewoul d have been ableto establish thefounded suspicionif theissue
had been raised? Perhapsthestate simply forgot to ask theofficer acrucial question. Perhapstheofficer
knew thedefendant had awarrant out for hisarrest for an unrel ated offense, but the stateagreed with the

defense(inan off-the-record pretrial conversation) not tointroducethat evidence because both thought

59 (Fla. 3d DCA 1979); Brumbley v. State, 350 So. 2d 827 (Fla. 1st DCA 1977).

3 Stanley seems to adopt some type of "included offense” logic: " Stanley does not stand convicted
of a crime that never occurred,” 626 So. 2d at 1005, because the state proved him guilty of
misdemeanor criminal mischief, even though it did not prove afelony amount of damage. Y et, if the
damage amount is an element of the offense of felony criminal mischief, Meenaghan v. State, 601 So.2d
307 (Fla. 4th DCA 1992); compare Negron, 306 So. 2d at 108 (holding "[p]roof of the element of
value is essential to a conviction for grand larceny."), why does Stanley not "stand convicted of acrime
that never occurred,” even though he did commit a lesser included offense of that crime? Other cases
(including Negron) implicitly reject Stanley's logic, in that they reverse with instructions to enter
judgment for the lesser offense that was proven. See Garcia; Burrdll; T.E.J.; Williams.
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(erroneoudly) that the evidence presented did establish founded suspicion.

Consider Williams and Garcia, both of which held that the evidence failed to prove robbery

becausetheforcewasnot usedin conjunctionwiththetaking of the property. I sthispositiveor negative
insufficiency?How do weknow that the state did not have avail abl eanother witnesswho would testify
forcewas used at an earlier time, but the state decided not to call that witnessfor sometactical reason
because it thought it did not have to?

Congder Burrdl, which seemsto beaprimeexampleof positivee ementinsufficiency; isit possible
the state had other witnesseswho woul d havetestified (in contradiction of thewitnesseswho did testify)
that Burrell had no direct contact with the stolen property?

It would bean unusual caseinwhichtherecordisclear enoughto concludethat the state could not
have proven the missing element, particularly since (by definition) theissuewasnot raised at trial. The
distinctionbetween positiveand negativeinsufficiency requiresappel late courtsto speculateon what the
state "might have proven” if the issue had been raised.

Moreimportantly, the positive/negative distinction is based on the " cure the defect” logic for
requiring acontemporaneousobjection. But, asdiscussed earlier, thislogicwill not wash, aslongasrule
3.380(c) allows posttrial acquittal motions.

Itisnot clear whether thedistinctionthedistrict courtsaretrying to draw isthesameonethisCourt

wastryingtodraw in Troedel andVance. " A crimetotally unsupported by theevidence" canberead as

including both positiveand negatived ement insufficiency. Troedel andV anceareno moresuccessful than

the district court cases in answering the questions just raised.

Insum, al Floridacourtsagreethat sufficiency issuesshould be considered fundamental errorin
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somecircumstances. No court hasdevel oped acoherent test for determining when fundamentd error will
befound. Thetestsinthecasesareambiguous; and, regardlessof what testisused, no court hasexplained
why fundamental error is not recognized in all cases.

V.CASESFROM OTHER JURISDICTIONS

Other jurisdictionsoverwhelmingly adopt the position that unpreserved evidence sufficiency issues
are fundamental error.
Thefederal casessay that unpreserved sufficiency issues cannot be addressed on direct appedl

unless they amount to plain error or "a manifest miscarriage of justice." See, e.g., United States v.

Meadows, 91 F.3d 851, 854 (7th Cir. 1996). However, a conviction on insufficient evidence is a

miscarriageof justiceand plainerror. See, e.9., United Statesv. Spinner, 152 F.3d 950, 956 (D.C. Cir.

1998)(" 1t would beamanifest miscarriageof justicetolet aconviction standif thegovernment failedto

present any evidenceon an essential element of thecrime."); United Statesv. Brown, 151 F.3d 476, 487

(6th Cir. 1998)("'If theevidenceisinsufficient ..., [upholding theconviction], particularly ontheprocedural

ground of forfeiture, would resultinamanifest miscarriageof justice.”); United Statesv. Atcheson, 94 F.3d

1237, 1241 (9th Cir. 1996) (" Because the Government bearsthe burden of proving each element of the
crime, [defendants] werenot required to challengethe sufficiency of the Government'sevidence([in] the

trial court."); Meadows, 91 F.3d at 855 (sameas Spinner)(collecting cases); United Statesv. Mclntyre,

467 F.2d 274,276, n.1(8th Cir. 1972)(re ecting wai ver argument and noting that, although "[t]hiscourt
hasgivenlip servicetothiswaiver doctrinein previouscaseq,] thewaiver doctrine[is] oneof judicial
conveniencerather than oneof legal logic [andit] hasreceived consderablecriticism.... Moreover, unless

trial strategy may beinvolved, waiver of abasi c constitutional right, astheright to beconvicted only by
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evidencewhich provesguilt beyond areasonabl e doubt, woul d seemto requireadefendant'sconsent to
his attorney's abandonment of theright.").*” Thus, the federal courts essentially recognize a blanket
fundamental error rule for sufficiency issues.

With respect tothestate courts, "[ 0] f thethirty-ninejurisdictionsspecifically asked whether acourt
may address a sufficiency ... claim for the first time on appeal, twenty-five have answered in the
affirmative.... Twenty of thesetwenty-fivejurisdictionsapply aplainerror sandard or itsequivalent.” State
V. McAdams, 594 A.2d 1273, 1276-77 (N.H. 1991)(Batchelder, J., concurring specially)(citations
omitted).

CONCLUSION

Inlight of rule3.380(c), thereisnoreasonfor requiring acontemporaneousobjection for evidence
sufficiency issues. Caselaw tothecontrary isnot well-reasoned and hasbeen undermined by morerecent

cases. Florida courts should consider all evidence sufficiency issues to be fundamental error.

37 Mclntyre was referring to the "waiver" that some believe occurs when the defendant makes an
acquittal motion at the close of the state's case but fails to renew it at the close of al the evidence.
However, the court's comments apply equally to a"full" walver that results from failing to make any
acquittal motion.
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