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STATEMENT OF THE CASE AND FACTS

On February 5, 1999, a grand jury indicted Appellant, Allen
Ward Cox, for preneditated first degree nurder and battery in a
detention facility. (V1, R 1). Appellant initially entered a
plea of not guilty to both charges, but subsequently plead
guilty to the battery charge. (V1, R 11; V12, T.411-16).

Prior to trial, defense counsel noved to declare Florida
Rul e of Crim nal Procedure 3.202 unconstitutional, both facially
and as appli ed. (V2, R 281-95). After conducting a hearing,
the trial judge denied Appellant’s notions. (V10, T.129-39).
Subsequently, in violation of Rule 3.202, defense counsel failed
to tinely give notice of Appellant’s intent to present expert
testimony of nmental mitigation. Defense counsel noved to extend
the time for providing the information required by the rule.
(V4, R 682-83). The State acqui esced to an extension provided
that Dr. MMahon, the defense expert, produce a report and
provide the State with a copy of her notes and test results
prior to her schedul ed deposition. (V11, T.250-51). Defense
counsel agreed and the trial judge signed an order?! extendi ng t he
time for Appellant’s filing under Rule 3.202 until February 25,

2000. (Vv4, R 693; V11, T.251).

The hearing was conducted on February 17, 2000, but the
court did not sign the order until February 23, 2000.

1



On Monday, February 28, 2000, the day before Dr. McMahon's
schedul ed deposition, the prosecutor informed the court that he
had not received any of the information from Dr. MMahon as
required by the court’s order of February 23, 2000. (vi1,
T.326-29). After discussion with counsel, it was agreed that
Dr. McMahon would provide her notes and test material to the
State’s expert witness, Dr. M chael Gutnan. (vi1, T.329-38
352-57).

On March 1, 2000, the State informed the court that Dr.
McMahon indicated at her deposition that she did not plan on
preparing a witten report wunless ordered by the court.
Accordingly, in conpliance with the parties’ agreenent and court
order of February 23, 2000, the prosecutor requested that the
court order the doctor to prepare a witten report. (vi1,
T.363-65). Def ense counsel belatedly objected? to the entire
procedure, including the taking of Dr. McMahon's deposition and
t he production of her reports and test material. (V11, T.365-
68). The State rem nded the court of the prior agreenent nmade

between the parties on February 17t", and noted that defense

2At the hearings on February 17'" and February 28th, defense
counsel did not raise an objection to the doctor’s deposition
schedul ed for February 29, 2000 or to Dr. McMahon providing her
notes to the State’'s expert, Dr. Gutman. Defense counsel did,
however, express his “concern” that the prosecutor would obtain
a copy of Dr. McMahon's test results prior to the guilt phase.
(V11, T.354-55).



counsel’s argunment as to Dr. MMahon's deposition was noot
because the State had already taken the first portion of her
deposition and the State did not question the doctor about any
statenments Appellant made regarding the crinme.® (V11, T.370).
The trial judge denied the State’s request to order Dr. MMahon
to prepare a witten report and signed an order prepared by
def ense counsel noting Appellant’s conpliance with Florida Rule
of Crimnal Procedure 3.202. (V4, R 752-53; V11, T.375-87).
Appellant’s jury trial began on March 6, 2000, before the
Honorabl e T. M chael Johnson. The State presented evidence from
numer ous correction officers and i nmates from Lake Correctional
Institute (LClI) regarding the nurder of inmate Thomas Baker. On
Decenber 20, 1998, Appellant discovered that someone had broken
into the footlocker in his cell and stolen approxi mately $500.
(Vv18, T.1648; V21, T.2278). Appellant went out onto the bal cony
of his dorm E-dorm and announced in a |oud voice that he was
offering a $50 reward for information on the identity of the
thief.4 Appellant indicated that he would stab and kill the
t hi ef and he did not care about the consequences. (V16, T.1393-

97, 1405; V17, T.1432-34, 1530-31). Appellant stated that he

3The prosecutor stated that her second deposition woul d not
take place until after the guilt phase. (V11, T.370).

4“Appel | ant subsequently i ncreased the amount to $100. (V16,
T.1393-95)



woul d rather do his time on death row because he would have a
televisionin his cell on death row. (V17, T.1434; V18, T.1656;
V20, T.2075).

Several inmates were in the dormat the tinme and testified
to hearing Appellant’s threat. (V16, T.1393-95; V17, T.1432-34,
1530-31; V18, T.1647-50; V20, T.2074-78). Prior to any of the
i nmat es’ testinony, defense counsel orally noved in limne to
preclude the State fromintroducing into evidence any testinony
regardi ng Appellant’s statenment that he was al ready serving two
life sentences. (vlie, T.1372-84). When maki ng his threat,
Appel l ant stated that he did not care about the consequences
because he was already serving two life sentences. (Vvie,
T.1372-77). The trial court granted the nmotion in |limne and
had the prosecutor informall of the State’'s inmte w tnesses
about the ruling.

The nmorning after Appellant’s threat, the victim Thomas
Baker,®> came into E-dorm and got into a fight with inmate Tony
W | son. Thomas Baker was upset that Tony WIson had told
Appel | ant that he (Baker) was responsible for the theft. (V16,
T.1397-98; V17, T.1426; V18, T.1697-99). After the Baker/W | son

fight, Appellant told another inmate, “I don’'t think the kid

SMost of the inmates referred to Thomas Baker by the
ni cknanes “Venezuela” or “Little Kid.”

4



done it. | think those people are setting himup for the reward
nmoney.” (vi8, T.1711-12). Before |lunch, however, one of
Appellant’s friends told Appellant that he believed “in his
heart that [Baker] did it and I think you should kill the little
bastard.” (V17, T.1499).

During lunchtinme at LClI, inmtes gather around the canteen
area to pick up their mail and buy snacks. On Decenber 21,
1998, at around 12:45, nunerous inmates were standing in the
canteen area near the handball courts and wi tnessed Appell ant
stab Thomas Baker to death. Appellant saw Thomas Baker at the
handball court and <called him over. (v1i8, T.1652-53).
Appel l ant hit Baker a couple of tinmes with his fists and knocked
hi mdown. ® (V18, T.1653). During the attack, Baker continuously
yelled out that he did not do it. (vi7, T.1596 -97; V18
T.1630, 1653, 1744). The victim managed to wiggle free and
attenmpted to get up, only to be slammed back down by Appell ant.
(Vv17, T.1452-53). After beating the victimwith his fists,
Appel l ant stated, “Mdther fucker, this ain't good enough,” and

pul l ed out a shank shaped |ike an icepick and stabbed at the

®One witness described the victim as a “featherweight,”
conpared to “Big Al,” who he described as being six foot, three
or four inches tall and wei ghing about 230-240 pounds. (V17,
T.1441) . The nmedical examner testified that the victim was
five foot, ten inches and wei ghed 144 pounds. (V14, T.990).

5



victimthree or four tines.” (V17, T.1453-54, 1596; V18, T.1627,
1658, 1745). One inmate testified that there was no question
that Appellant fatally stabbed Baker in the back with the
i cepi ck shank. (V18, T.1744-46).

After the stabbing, Appell ant put the shank under his jacket

sl eeve and wal ked away stating, “It ain't over, |’'ve got one
nor e mot her-fucker to get.” (V17, T.1456, 1597; V18, T.1748,;
V20, T.2059). Inmate Walter Dorsey testified that he saw

Appel l ant wal k behind LCI’'s punphouse, and when Appell ant
returned, Dorsey did not see himw th the shank. (V18, T.1748-
49). Prison officials found an icepick-shaped shank hidden in
a pipe of the punphouse. (V1ie, T.1244, 1294). Appel | ant
admtted to Department of Corrections |Inspector Cornelius Faulk
t hat he placed the icepick in the pipe. (V19, T.1823).

After hiding the shank, Appellant returned to E-dorm and
encountered inmate Donny Cox and asked him if he or Lawence
Whod had his nmoney. (V18, T.1781). Appellant told Donny Cox
that if he had his noney, he would kill himtoo. (V18, T.1781,
1784). Appellant then proceeded up to his cell in quad three,
cell number 3209, and struck his cell mate, Lawrence Whod, in the

face with his fist and threatened to kill him (vi7, T.1531-

The victimsuffered three stab wounds. (V14, T.991). One
w tness described hearing the shank strike the concrete when
Appel | ant stabbed at the victi mon one occasion. (V18, T.1658).

6



35). Appellant believed that his cell mate was al so i nvolved in
the theft of his noney. (v1i7, T.1531-34). Appel lant told
Lawr ence Wbod, “You know you did it...l got your friend, nother-
fucker. You're lucky I put it up or I’'d get your ass.” (V20,
T.2079). After attacking Lawence Wod, Appellant went into a
mop cl oset and washed up. (V18, T.1782; V20, T.2083).

VWi | e Appell ant was busy hiding the shank and confronting
Lawr ence Wbod, the victimof the stabbing, Thomas Baker, took it
upon himself to seek nmedical attention. Inmmediately after being
stabbed, the victim got to his feet and ran to correction
officers in Cdorm O ficer Susan Parker was the first prison
official to conme into contact with the victim at about 12:45
p.m She testified that Baker had bl ood com ng from his nouth
and conpl ai ned of being stabbed. (Vv15, T.1118-19). O ficer
Parker made an energency medical call and then exanm ned Baker
| ooki ng for stab wounds. She found a small puncture wound bel ow
his left shoulder, but there was no visible blood. ( V15,
T.1122). Prison officials asked the victi mwho stabbed hi mand
he responded, “Big A, Echo dorm quad three.” (V15, T.1051
1129, 1170-71). Baker conplained to officials that his |ungs
were filling with blood, so instead of waiting for the nmedical
cart to arrive, officers placed the victimon a stretcher and

ran himover to the nmedical center. (V15, T.1051-53, 1163-67).



Emer gency Medical Service (EMS) technicians were dispatched to
LCI at 1:06 and started attending to Thomas Baker at 1:23 p.m
(V15, T.1197-99). \hen paranedic Martin Bundy first came into
contact with Baker, the victim was not breathing and did not
have a pulse. (V16, T.1203). EMS transported Baker to a | ocal
hospital but he was pronounced dead before arriving at the
hospital. (V16, T.1203-06).

Doctor Janet Pill ow perfornmed an autopsy on Thomas Baker and
di scovered t hree puncture wounds, two of which were to the | ower
torso and were shallow, non-life-threatening injuries. (Vvi4,
T.991). Doctor Pillow found that Baker died as a result of a
maj or puncture wound that entered through the victim s back and
went t hrough the chest cavity, between two ribs, and pierced the
l ungs and aorta. (V14, T.992-96). The wound was only 2
mllimeters wide (2/25th of an inch), but was approximtely 17.5
centinmeters deep (six and 7/8th of an inch). (V14, T.991-95).
The mmj or wound to the lungs and aorta would not inmrediately
render a person unconscious, but bl ood woul d seep into the | ungs
and inpair the person’s breathing. (V14, T.996-98).

Doctor Pillow testified that the shank found in the
punphouse was consistent with the type of weapon used to cause
the victims injuries. (V15, T.1003-04). She also stated that

it is not unusual to have a wound deeper or |onger than the



|l ength of the blade. (V15, T.1020-22). \When force is applied
to the body, the tissues, because of the body’'s elasticity, can
give from the pressure and the depth of the wound track can
actually be greater than the length of the instrunent. (V15,
T.1020) .

After the State rested its case-in-chief, Appellant noved
for a judgnent of acquittal which the trial judge denied. (V20,
T.2145-69). Defense counsel then called Dr. Ronald Reeves, a
forensi c pathol ogi st, who opined that the icepick shank found
hi dden i n the punphouse coul d not have caused the victim s fatal
wound. Dr. Reeves initially testified that the “blade” on the
icepick was 3.9 inches® and the victims fatal wound was 6.78
i nches according to Dr. Pillow s autopsy report. (V20, T.2186-
2200). Dr. Reeves disagreed with Dr. Pillow s opinion regarding
the elasticity of the victinmis body. Specifically, Dr. Reeves
did not believe it was possible for there to be alnost three
inches of elasticity (the difference between the wound' s
reported length and Dr. Reeves’ opinion as to the blade' s
l ength). (V21, T.2210-15). Doct or Reeves subsequently
testified that the shank bl ade appeared in a photograph to be

4.6 to 4.7 inches |ong. (V21, T.2246). The doctor stil

8The entire shank nmeasured eight and 5/8 inches |ong, but
there was tape wapped around the end to form a nmake-shift
handl e. (V19, T.1975).



bel i eved t he bl ade was not | ong enough to cause the fatal bl ow,
barring a nunber of mtigating circunmstances occurring
si mul t aneousl y. (Vv21, T.2253). However, the doctor
acknow edged that if the shank found in the punphouse did not
cause the fatal injury, a weapon with very simlar
characteristics caused the injury. (V21, T.2261).

Doct or Reeves al so conceded that the positioning of the
victimat the time of the stabbing could affect the indentation
or elasticity of his body. The doctor apparently was unaware of
the fact that Appellant, weighing 215 pounds, was on top of the
victim s chest while the victimwas |lying in a fetal position on
a concrete surface when Appellant struck himw th great force.?
(V21, T.2231-33, 2262-63). Under this factual scenario, the
doctor noted there woul d be nore i ndentation of the body. (V21,
T.2233).

Def ense counsel called inmate Vincent Maynard as a defense
witness. Maynard was housed in the same quad as Appellant and
was aware of the theft of Appellant’s noney. (V21, T.2277-78).

The theft of Appellant’s noney bothered Maynard because

The doctor testified that his opinions were “in the context
of the testinmony that | was given, that’'s assum ng that the
person is in a standing position or |aying position or whatever,
and a stab wound is inflicted in that anatom cal part of the
body, w thout any other factors affecting the track |ength or
t he indentation or excursion of the chest.” (V21, T.2263).

10



Appel I ant owed Maynard $500. (V21, T.2279-80). Maynard | oaned
Appel | ant $500 about six or eight nonths prior to the theft so
Appel | ant could buy marijuana. (V22, T.2404).

Maynard believed Appellant’s roomate, Lawence Wod, was
responsi ble for the theft. (V21, T.2280). Maynard was aware
that Tony Wl son attenpted to collect Appellant’s reward noney
by claimng that Thomas Baker broke into his cell. Maynar d
observed Thomas Baker get into a dispute with Tony Wl son on the
nor ni ng of December 21, 1998. (V21, T.2281-83). According to
Maynard, Tony WIlson | ater threatened Thomas Baker and told him
he better get a knife and watch his back. (V21, T.2283).

Vincent Maynard testified that Appellant was upset that
nor ni ng because three black inmates were attenpting to rob him
of the reward noney. One of the inmates was Tony WIlson's
honobsexual partner, WIllie Pittman, a.k.a. “Dancing Wllie."?10
(V21, T.2286-88). Appel | ant asked Maynard if he had a shank
because he wanted to be prepared if the inmates attenpted to rob
him (Vv21, T.2290).

After lunch, Maynard and Appel |l ant ran i nto Thomas Baker and

Appel |l ant asked if he could speak wi th Baker al one. (Vv21,

OWllie Pittman testified for the State in rebuttal and
stated that he never threatened Appellant about the reward
nmoney. Pittman sinply inforned Appellant that Tony W I son was
entitled to the reward noney because he identified the thief.
(Vv23, T.2727-30).

11



T. 2296- 300). Maynard heard bickering between the two nmen and
then saw them fighting. Maynard clainmed he attenpted to break
up the fight but was unsuccessful. (V21, 2303). According to
Maynar d, Baker “was going for something in his back, | can't say
t hat he had anythi ng back there, but Allen Cox beat himto the
punch, he pulled out a shank.” (V21, T.2304). Maynard saw
Appel | ant stab Baker three tinmes. (V21, T.2304).

During Maynard' s direct exam nation, defense counsel asked
to proffer evidence of Maynard’'s prior crimes as reverse
Wlliams rule evidence in an attenpt to show that Mynard
actually stabbed the victim (V21, 2317-39). During the
proffer, Maynard became upset at defense counsel for attenpting
to blame him for the nurder. (V21, T.2332-33). The court
reserved ruling on the adm ssibility of the reverse WIllians
rul e evidence until after the weekend break. On Monday norni ng,
the court heard further argument on the issue and eventually
rul ed that the evidence was inadm ssible. (V21, T.2345-73).

| medi ately after the court’s ruling, the prosecutor
informed the judge that Maynard had shared information with him
over the weekend. Maynard told the prosecutor that on the
nmorning of the nurder, Appellant gave him sonme personal
bel ongi ngs and told Maynard that he did not need them anynore

because he was going to kill someone that day. (V21, T.2374-
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75). Maynard also told the prosecutor that at some point during
the trial, Appellant passed Maynard a note in jail asking himif
he would be willing to lie when he testified and say that
soneone el se stabbed Baker. (V21, T.2376). The court brought
Maynard out for a proffer and he testified to the conversation
he had with Appellant on the norning of the nurder. Maynar d
testified that Appellant gave him his radio and told him he
pl anned to kill soneone that day. (V21, T.2388). Maynard al so
testified that about a nonth after the nmurder Appellant wote
hima letter asking Maynard to inplicate Lawence Wods as the
person who stabbed Baker.!' (V21, T.2390-91). Appellant wote
another note to Maynard during the trial asking Maynard to
i nplicate an unknown person as the nurderer. (V21, T.2391).
During his direct exam nation, Vincent Maynard adm tted t hat
he testified falsely on Friday in an attenpt to save Appellant’s
life. (V21, T.2394; V22, T.2462-64). During an exchange wth
def ense counsel, the witness stated that Appellant was already
serving two |life sentences. (V22, T.2464). Appellant noved for

a mstrial and argued that the witness had violated the court’s

HAppel l ant wrote “the only statenent | gave, | beat his ass
down, | pulled the knife out, put it to his throat, to make him
tell me where the noney was, then | turned and gave Wbody the
knife and he stabbed himright there before he could get up.”
(Vv22, T.2508).
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instructions not to nention Appellant’s sentence.?? (Vv22,
T.2466). The court denied Appellant’s nmotion for m strial and
gave the jury a curative instruction. (V22, T.2472). The court
instructed the jury:

Ladi es and gentl enen, you are instructed that the
sentence that M. Cox was serving at Lake Correctional
Institution is not relevant to this case in any way.

He has never been convicted nor is he serving any
sentence for Hom cide or any type of Mirder

(V22, T.2476).

On cross-exam nation, Vincent Maynard testified that during
the attack on Thomas Baker, the victim briefly got away from
Appel | ant, but Appell ant grabbed hi mand sl anmed hi m back down.
(v22, T.2497-98). \When Appellant stabbed the victimwth the
shank, he struck him so hard, the victims body “scooted over
about a foot or better.” (V22, T.2498). The State also
guestioned the wi tness about the note Appellant passed to himin
jail during trial. 1In the note, Appellant wote, “I told you ny
| awyer had sonme kind of secret plan that he wouldn't tell ne
about. | swear | didn't know. | hope you won't say anything
that will hurt ne because of what | did, what he did.” (V22,

T.2511). Defense counsel argued that this testinony opened the

door to the reverse Wllianms rule evidence of Maynard s prior

2Contrary to defense counsel’s assertion, this w tness was
not instructed in open court to avoid disclosing informtion
about Appellant’s prison sentence. (V21, T.2272-75).
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crinmes. The trial court agreed and defense counsel called a
nunber of witnesses to testify to violent crimes commtted by
Vi ncent Maynard. (V22, T.2515; 2552-90).

In his defense, Appellant testified that when he di scovered
his |ocker had been broken into, he nmade an announcenent
of fering $50 for the identity of the thief, but he denied ever
threatening to kill the person. (V23, T.2621-22). Appellant
testified to the fight between Thomas Baker and Tony W son and
testified that after the fight, Dancing Wllie came to his cell
with some friends and confronted Appellant. (V23, T.2622-25).
The nmen were upset that Appel l ant had told Baker that Tony
WIlson was blamng Baker for the theft and they thought
Appel | ant should pay nore than $50. (V23, T.2625). After the
visit, Appellant testified that he sent out for a shank so he
woul d be prepared if Dancing Wllie and his friends came back.
(V23, T.2625-28).

Appel l ant testified that Vincent Maynard becane very upset
with him when he found out Appellant had $500 stolen from his
| ocker. (V23, T.2628-29). After lunch, Appellant saw Maynard
and the victimwal king near the canteen area. Appellant asked
if he could speak to Baker al one. According to Appellant, Baker
pulled a knife on himand told him

|’ mnot afraid of you. 1’ve got an equalizer in case
you want to junmp on ne. That nmoney was owed to Pig
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[ Vincent Maynard], you should have paid him in the

first place. VWhen | get ny half of it, I"’mgoing to

give half of ny noney to Pig. You were wong in not

payi ng hi mwhat you owed himin the first place.

(Vv23, T.2638). Appel l ant then realized Baker was in on the
theft and he grabbed the knife and struck the victimin the face
with his other hand. (V23, T.2638). Appellant testified that
Maynard came running up with a knife to stab Appellant, but
Appel | ant was able to nove out of the way resulting in Maynard
accidentally stabbing Baker in the back. (V23, T.2640). At
this point, an unnaned friend of Appellant’s came up and
knocked Maynard into the bushes. (V23, T.2641). Meanwhi | e,
Appel l ant struck the victim with his fists and eventually
stabbed the victimtwi ce in the buttocks area because the victim
continued to struggle with him (V23, T.2641-42).

After Appellant testified, the defense rested its case.
Appel | ant renewed his notion for judgnment of acquittal which the
trial judge deni ed. (V23, T.2714). The State called WIllie
Pittman, “Dancing Wllie,” to testify to the visit he made to
Appellant’s cell prior to the nmurder. As previously noted,
supra footnote 10, WIllie Pittman denied threatening Appell ant
about the reward noney.

The State al so call ed Appellant’s cell mate, Law ence Wods.
Wbods testified that Appellant told himthat when he found out

who stol e his noney, the person would not be around to spend it.
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(V23, T.2743). Wbods also testified that Appellant was not
intimdated after Dancing WIlie and his friends |eft
Appel lant’s cell. (V23, T.2744). About ten m nutes |ater,
anot her i nmate brought Appellant a shank which Appell ant pl aced
in his pants’ pocket. (V23, T.2744-45). The w tness specul ated
that the shank had to puncture Appellant’s pocket.®® (V23,
T.2745). Prior to lunch, Wods asked Appellant if he was going
to eat, and Appell ant responded that he had sonmeone to take care
of . (V23, T.2747).

On March 14, 2000, the jury deliberated and found Appel | ant
guilty of the first degree nurder of Thomas Baker. (V25,
T.3023). The penalty phase of the trial began on March 16
2000, and at the outset of the hearing, Appellant renewed his
offer to stipulate to the aggravating circunstances of previous
viol ent felony convictions and under sentence of inprisonnent.
(Vv25, T.3036-38). The trial judge ruled that the State was
al l owed to present evidence detailing the prior violent fel onies
despite Appellant’s willingness to stipulate. (V25, T.3038-39).

The State called Mary Ham lton, a Kentucky resident who
wor ked at a convenience store in the early 1980s. On May 27,

1980, Appellant entered her conveni ence store wearing a nmask and

Bl nspector Cornelius Faulk testified in rebuttal that
Appel l ant had two holes in his pants’ pocket. (V24, T.2817-18).

17



pointed a rifle or shotgun at her and anot her enpl oyee, M chael
Bi shop, and took all the noney fromthe cash register. (V25,
T.3091-92). On February 24, 1981, Appellant and another
i ndi vidual returned to the store and again robbed Ms. Ham Iton
at gunpoint. (Vv25, T.3093-96). Ms. Ham I ton was aware that
Appel | ant was convicted for these robberies and served tine in
prison. (V25, T.3097).

In Novenber 1989, Appellant broke into Judith and Earl
Turner’s home while they were asleep in bed. (V25, T.3104-12).
Judith Turner woke up when she observed a figure in her bedroom
doorway. Appellant came over to her and covered her face with
his left hand and reached over and started striking her husband
in the head with a 3-hol e punch he had renmoved fromtheir dining
room (V25, T.3106-07). Judith Turner was aware that Appell ant
was convicted for armed burglary of a dwelling and aggravated
battery for the crinmes conmmtted agai nst her and her husband.
(V25, T.3108, 3133).

Bonnie Primeau testified that she was working at a 7-11

conveni ence store on October 29, 1989, when Appellant entered

“M chael Bishop briefly testified to the facts surroundi ng
the robberies. (V25, T.3099-103).

The State introduced certified copies of the judgnent and
sentences for these, and other, felony convictions. (V25
T.3122- 32)

18



the store with a shirt over his head and told her to go into the
back room Appel l ant eventually forced Ms. Prinmeau from the
store and carried her to the end of a plaza where he pushed her
over a brick wall. (V25, T.3114-18). M. Primeau hurt herself
when she | anded and told Appellant that she thought she broke
her | eqg. (Vv25, T.3119).' Appellant removed Ms. Prinmeau’ s
clothes and asked her to perform oral sex on him When she
refused, Appellant had her get on her knees and he
unsuccessfully tried to anally rape her. (Vv25, T.3119-20).
Appel l ant then placed Ms. Prineau on her back and raped her
vaginally. (V25, T.3120). Ms. Prineau testified at Appellant’s
trial on the charges of kidnapping, sexual battery, attenpted
sexual battery, and aggravated battery, and she was aware of
Appellant’s convictions for these offenses. (Vv25, T.3122,
3133).

Appel l ant began his penalty phase case-in-chief by
presenting the video-taped testinmony of his grandnother, Hazel
Cox. Ms. Cox testified that Appellant canme to live with her
when he was ten-years-old and stayed for about five years.
(Vv25, T.3150). Ms. Cox never had any trouble or disciplinary

probl ens with Appellant. (V25, T.3150). She testified that she

Ms. Prinmeau actually suffered a fractured pelvis. (V25,
T.3121). Ms. Prineau | anded in an ant bed and was bitten on the
| egs and arns during the subsequent rape. (V25, T.3121).
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t ook Appellant to church and tried to teach himri ght and w ong.
(Vv25, T.3153, 3172). The only problem incident happened when
Appel | ant was approximately fifteen. Ms. Cox testified that
Appel  ant drank some type of poison and called her and said he
had just attenpted suicide. (V25, T.3151-52). Hazel Cox call ed
for an anmbul ance and Appel | ant was taken to a hospital where his
stomach was punped. (V25, T.3151-52). M. Cox also testified
to Appellant’s famly history. (Vv25, T.3157-59). Her son, Ray
Cox, had four children with his cousin/w fe, Barbara Edelen. Of
the four children, Appellant was the only one to go to prison.?’
(V25, T.3168).

Appel l ant’ s younger sister, Elizabeth Ann Veatch, testified
t hat her nother physically and enotionally abused Appell ant.
(v25, T.3180-81). Ms. Veatch testified that her nother would
beat Appellant with anything that was handy: switches, fly
swatters, belts, and shoes. (V25, T.3181). According to Ms.
Veat ch, Appellant got beat nmore by their nother than the other
chil dren because he was the ol dest and he was the mrror inmage
of his father. (Vv25, T.3182). Ms. Veatch testified that
Appellant lived at home with their nother until she kicked him

out when he was about ten or eleven. (V25, T.3191-92). M s.

YAppellant’s sister testified that her younger brother
“stays in trouble with the police.” (V25, T.3188).
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Veatch testified that her nother drove down the road and “dunped
him like a dog” in front of her father’s residence. (V25
T.3191-93).

Appellant’s father, Ray Cox, testified that he married
Bar bar a Edel en when he was seventeen-years-old. (V27, T.3509).
Soon after getting married, Barbara became pregnant and gave
birth to Allen. (V27, T.3511). After having two nore children,
the couple separated and divorced. The couple got Dback
together, remarried and had another child, before getting
di vorced a second tine. (V27, T.3512). During the first ten or
el even years of their marriage, the famly went to church.
(v27, T.3523). During their tunultuous relationship, Ray never
personal |y observed Barbara physically discipline Appellant.
(V27, T.3530-31). He testified that his daughter Elizabeth Ann
Veat ch told hi mabout Barbara’s m streatnment of their children.
(V27, T.3530-31).

Dr. Elizabeth McMahon, a forensic psychol ogist, testified
t hat she exam ned Appell ant and found that he suffered frommld
cortical dysfunction. Appellant has a “l ow average” |1Q of 90,8

ri gid thought processing, and is very depressed. (V26, T.3340-

18The State’'s expert, Dr. Gutman, disagreed with the term
“l ow average” to describe Appellant’s 1.Q score of 90.
Technically, the range for “low average” is 80-89, and “average”
is 90-110. (V28, T.3726)
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60; V28, T.3677).

In rebuttal, the State called Dr. M chael Gutnman, a forensic
psychiatrist, who exam ned Appellant. Li ke Dr. MMahon, Dr.
Gutman also found that Appellant suffered from depression.
(v28, T.3668-71). Dr. Gutman, however, viewed Appellant as a
totally different person than Dr. McMahon.?1® (V28, T.3712). Dr.
Gutman testified that Appellant was skilled, glib, articulate,
snoot h, and masterful in many ways. (V28, T.3712). Although
Dr. Gutman coul d not understand how two professionals could cone
to such separate concl usi ons when exam ni ng the sane person, Dr.
McMahon testified that Appellant probably felt nmore open and

confortable speaking with a male doctor. (V28, T.3712, 3753).

The State also called Appellant’s nother, Barbara Edel en,
who testified that she spanked Appellant, often with a switch
from a willow tree, when he did sonmething that deserved
puni shnment. (V27, T.3422-23). Ms. Edelen testified that she
dr opped Appellant off at his father’s residence to |live because
she felt inadequate to deal with a situation that arose when he

was about ten-years-old. (v27, T.3423). Ms. Edelen had

PYWhen cross-exam ning Dr. Gutman, defense counsel went
through a list of mtigators prepared by Dr. MMahon and asked
the doctor if he agreed with Dr. McMahon’s concl usions. (V28,
T.3712-41). Dr. Gutman di sagreed with a nunber of her findings.
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recently suffered a nervous breakdown and Appellant wanted a
| arge knife which she did not want him to possess. (va27
T. 3440, 3444-45).

After hearing closing argunents and instructions fromthe
judge, the jury returned a verdict recommending the death
penalty by a vote of 10-2. (V29, T.3886). The court conducted
a Spencer hearing and wultinmately followed the jury’'s
recommendati on and sentenced Appellant to death. The court
found four aggravating circunmstances: (1) the capital fel ony was
commtted by a person previously convicted of a felony and under
sentence of inprisonment; (2) the defendant was previously
convi cted of another capital felony or of a felony involving the
use or threat of violence; (3) the capital felony was especially
hei nous, atrocious or cruel; and (4) the capital felony was a
hom cide and was commtted in a <cold, «calculated and
prenmedi tated manner w thout any pretense of noral or |[egal
justification. (V8, R 1513-22). The court did not find any

statutory mtigation, but considered nunerous nonstatutory

mtigating circunstanc@dVVARYSOF RARGIIZEISD) .

| ssue I: The trial court acted within its discretion in
denying Appellant’s motion for mstrial after an alleged
di scovery violation. During his direct exam nation, the |ead

i nspector disclosed a portion of Appellant’s oral statenent
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whi ch was not contained in the inspector’s witten case diary.
The witness was questioned further about the oral statenent on
cross-exam nation and redirect. Eventually, on recross, defense
counsel raised a discovery violation and the court conducted a

Ri chardson hearing. The court properly concluded that there was

no di scovery violation, and even there was, it was inadvertent.
A review of the record establishes beyond a reasonabl e doubt
that the om ssion of the oral statement from the inspector’s
case diary did not materially prejudice Appellant’s trial
preparation. Thus, this Court should find that the trial judge
acted within its discretion in denying his notion for mstrial.

| ssue I1: The trial court acted within its discretion in
denyi ng Appellant’s notion for mstrial after a defense w tness
violated a court order prohibiting any testinmony regarding
Appellant’s prison sentence. The day before the nurder,
Appel l ant made a threat heard by several inmates. Appel | ant
stated that he would kill and stab the thief who broke into his
foot| ocker and he did not care about the consequences because he
was already serving two life sentences. Al t hough the State
mai ntains that this statenent is adm ssible, the court granted
Appellant’s nmotion in limne excluding testinony regarding his
prison sentence. Al t hough a defense w tness divulged this

information in violation of the court order, the error was not
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so prejudicial as to require a mstrial. The jury was aware
t hat Appell ant had already served a nunber of years in prison
and was also aware that he would Ilikely be spending a
subst anti al anpunt of time in prison in the future.

Furthernmore, the court gave a curative instruction which cured

any error.
| ssue Ill: The trial court’s discovery procedure did not
violate Florida Rule of Crimnal Procedure 3.202. Def ense

counsel violated the rule by failing totinely file a statenment
of particulars detailing the mental mtigation evidence he
intended to present and the name and address of his nental
health expert w tness. As an accommodation to the State,
def ense counsel agreed to provide the State with its expert’s
notes and test material so the State could prepare for the
doctor’s schedul ed deposition. After the State had taken the
doctor’s deposition, Appellant conplained of the procedure.
Appel  ant cannot invite such error and then seek a new trial
based on an alleged constitutional violation. Furt hernore,
Appel |l ant has failed to establish how he was prejudiced in any
manner as a result of the procedure utilized. Rule 3.202 does
not expressly prohibit the actions taken in this case.
Accordingly, this Court should reject Appellant’s argunent that

the court’ s procedure violated Rule 3.202 and his constitutional
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ri ghts.

| ssue 1V: The trial judge properly refused to accept
Appellant’s offer to stipulate to the aggravating circumnmstances
of prior violent felony convictions and under sentence of
i npri sonnment . Under Florida statutory law, the State is
entitled to present any evidence relevant to the character of
t he defendant, including evidence relating to the aggravating
factor of prior convictions for violent felonies. This Court
has | ong held that it is appropriate for the State to introduce
the details of the prior violent offenses rather than just the
bare judgnment and sentence in order to assist the jury in
eval uating the character of the defendant and the circunstances
of the crine. The jury must be inforned of these details in
order to make an informed recommendation to the trial judge. In
this case, the court did not err in admtting evidence fromthe
victims of Appellant’s prior violent crines.

| ssue V: The prosecutor’s all egedly i nproper comments duri ng
voir dire and his penalty phase closing argunent do not
constitute fundanental error. Although the prosecutor m sstated
the applicable law three tinmes during an extensive voir dire
process and once during his closing argunent, the comments were
isolated and not prejudicial in light of the court’s

instructions to the jury. Additionally, the prosecutor’s
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comments during his <closing argunment did not denigrate
Appellant’s mtigation evidence nor did he make an i nappropriate
“message to the conmmunity” argunent.

| ssues VI & VII: The trial court properly instructed the

jury on the application of the aggravating circunstances of CCP
and HAC. Based on the evidence introduced, the judge properly
found that the these aggravati ng factors were established beyond
any reasonabl e doubt .

| ssue VIIIl: The court acted within its discretion is

assigning the established nonstatutory mtigation evidence
vari ous ampunts of weight. Contrary to Appellant’s claim the
trial judge did not msapply the law when rejecting some of
Appel lant’s proffered mtigation. The court is entitled to find
the existence of mtigation, but afford it no wei ght based on
ot her rel evant factors.

| ssue I X: Appellant’s death sentence is proportionate when
conpared to other capital cases. There are four substanti al
aggravating factors, including two of the nost serious, CCP and
HAC, and only nonstatutory mtigation. |In addition to CCP and
HAC, the evidence of Appellant’s prior violent felony
convictions is appalling. Gven that this case is one of the
nost aggravated and least mtigated, this Court should find

Appel |l ant’ s death sentence proportionate.
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| ssue X: Appellant’s argunent that Florida s death penalty

statute i s unconstitutional based on Apprendi v. New Jersey, 120

S. Ct. 2348 (2000) is without nmerit and has previously been

rejected by this Court.
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ARGUMENT
| SSUE |

THE TRI AL JUDGE ACTED W THIN I TS DI SCRETI ON

| N DENYI NG APPELLANT"S MOTI ON FOR M STRI AL

FOLLOW NG AN ALLEGED DI SCOVERY VI OLATI ON

| mredi ately after the nmurder on Decenber 21, 1998, Appell ant

was taken into custody and placed in adm ni strative confinenent.
(V19, T.1805-09). On Decenber 29, 1998, Appellant got word to
| nspector Cornelius Faulk that he wanted to speak with him
(V19, T.1821-22). Appellant canme into the interview room and
told Inspectors Faulk and WIllians that there were a nunber of
i nnocent i nmates | ocked up in confinenent that had nothing to do
with the incident and they did not need to be there. (V19,
T.1822-23). As Appellant was |eaving the room he asked the
i nspectors if they had found the weapon. VWhen they did not
respond, Appellant stated, “lI heard you guys found a weapon.”
(V19, T.1823-24). Appellant described the icepick type weapon
as being gray in color, with tape wapped around it and a curved
handl e. Appel lant told the officers that he had placed the
weapon in the bottomof the gate post at the punphouse.?® (V19,
T.1823).

On cross-exani nation, defense counsel questioned | nspector

20A week earlier, officers recovered a shank matching the
description given by Appellant in the exact |ocation recounted
by Appellant. (V19, T.1825, 1873).
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Faul k extensively on Appellant’s statenents and on Appellant’s
ability to discover that officers had found the weapon while in
adm ni strative confinenment. (V19, T.1878-83). Defense counsel
asked I nspector Faul k: “There’'s absolutely no evidence that you
found during the course of your investigation that would |ead
you to believe that Allen Cox knew that you had found that
knife, is there?” Faulk responded, “No evidence, no.” (V19,
T.1881).

On redirect, Inspector Faulk again reiterated the testinony
t hat Appellant had told the inspectors, “l heard you guys found
t he weapon.” (V19, T.1912). On recross, defense counsel
guestioned I nspector Faulk on the notation he made in his case
di ary surrounding the Decenmber 29th neeting with Appellant.?!
(V19, T.1921-23). Def ense counsel attenpted to question the
i nspector regarding the omssion from his case diary of
Appell ant’s statenment, “I heard you guys found the knife.
You’ve got a lot of guys in here that shouldn’'t be in here.”
The State objected and defense counsel proffered the testinony.

(V19, T.1926-27).

2'The inspector’s case diary reflected the following entry
for 5:21 p.m, Decenmber 29, 1998:
Intervieww th All en Cox states put shank in gate post

next to weight pile. Described it as being
gray/silver in color, with tape on handl e and handl e
curved.

(V19, T.1956).
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VWi | e hearing argunent fromcounsel on the adnmi ssibility of
the testinony, defense counsel for the first time raised the
i ssue of a discovery violation. (V19, T.1927-31). The trial

court conducted a Richardson hearing on the alleged violation.

During the hearing, the prosecutor and defense counsel
guestioned I nspector Faulk as to why he om tted Appellant’s oral
statement from his case diary. (V19, T.1934-47). | nspect or
Faul k testified that he did not wite down every word Appel | ant
said and he did not think it was significant that Appellant had
heard officers found the weapon; rather it was significant to
him that Appellant accurately described the weapon and its
| ocation. (V19, T.1934-47). \When questioning |Inspector Faulk,
def ense counsel noted that the inspector did not indicate at his
deposition that there was any “evidence” that Appellant knew

the prison officials had found the weapon.?? (V19, T.1942).

22Thi s was the same testinony the witness gave at trial when
asked the sanme question. (v19, T.1881). The prosecut or
informed the court that he thought there was sinmply a semantic
difference with the inspector’s deposition and trial testinony.
(V19, T.1950). At his deposition, and at trial, Inspector Faul k
was asked if there was any “evidence” that would lead himto
bel i eve that Appellant knew that officials had found the knife.
(V19, T.1881, 1942). The prosecutor stated:

You and | as attorneys, know evidence could be

anything fromthe defendant’s nmouth. He may very well

t hi nk that evi dence i s sonmet hing physical or testinony

from some other individual saying ‘1l know that the

def endant knew about the knife.’
(V19, T.195).
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The trial court found that there was no di scovery vi ol ati on,
and even if there was, it was inadvertent. (V19, T.1947).
Nevert hel ess, as a “cure [to] any problem” the court all owed
def ense counsel to cross exam ne the inspector about what he did
not wite in his report. (V19, T.1947-48). Def ense counsel
requested a mstrial and stated that “[o]Jur entire case
preparation, the thrust of our entire consideration of the
State’s case, as well as the preparation of our defense, is
based upon the | ack of know edge on the part of the defendant.”
(V19, T.1949). The trial judge denied Appellant’s notion for
mstrial. (V19, T.1949).

Appel l ant argues that the trial court abused its discretion
in denying his nmotion for mstrial following an alleged
di scovery violation.?® The State submts that the trial judge
properly concluded that there was no discovery violation, and
even if there was, the violation was inadvertent. (V19,
T.1947). Furthernore, the trial judge acted within its sound
di scretion in denying Appellant’s proposed renedy of a m stri al

based on the alleged prejudice. (V19, T.1947-49).

22 A trial court’s ruling on a motion for mstrial is
subject to the abuse of discretion standard of review. Thonmas
v. State, 748 So. 2d 970, 980 (Fla. 1999) (explaining that a
ruling on a motion for mstrial is within the trial court’s
di scretion and should not be reversed absent an abuse of that
di scretion).
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A trial court has broad discretion in determ ni ng whether
a discovery violation occurred, in handling any violation, and

in determning the proper renedy. Pender v. State, 700 So. 2d

664, 667 (Fla. 1997) (stating that where a trial court rules
that no discovery violation occurred, the review ng court must
first determ ne whether the trial court abused its discretion).
Pursuant to Florida Rule of Crim nal Procedure 3.220(b)(1)(C

the State is obligated to disclose “any witten or recorded
statenments and the substance of any oral statenents nade by the
def endant, including a copy of any statenments contained in
police reports or report summaries, together with the name and
address of each witness to the statenents.” Fla. R Crim P.

3.220(b)(1)(C) (2000) (enphasis added); see also Brown v.

State, 640 So. 2d 106, 107 (Fla. 4th DCA 1994) (finding that it
was a discovery violation to inform defense counsel that there
were no statements made by the defendant and fact that |aw
enf orcenent officer gave deposition does not change appellate
court’s opinion when officer testified that he could not
remenber any statenments made by the defendant).

I nthe instant case, the inspector’s case diary recorded the
substance of Appellant’s oral statenment, but was not a verbatim
rendition of his coments. As the prosecutor noted, the

statenment was not tape-recorded and the inspector recorded the
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significant portion of Appellant’s statenment, nanely, the
description of the shank and its location. (V19, T.1932-33).
The inspector did not wite in his case diary or testify at his
deposition that Appellant stated, “lI heard you guys found the
knife,” although he did testify at his deposition about the
other inmates being |ocked up in confinenent. In fact, the
foll owing exchange with defense counsel took place at the
deposition:

Q Okay. And tell me about that, when did he give

that? | think it was — was that on the 29th? The
29th, I’ m | ooking at page four of the diary, 29th at
5:21 p. m
A.  Yes.

Q And was that interview with Cox at his request or
at your request?

A To the best of ny know edge, that was at his
request to let me know, nyself and I nspector WIIlians
know, that a nunber of the guys that we had in
confinement had nothing to do with this altercation.
Because prior to speaking with Cox on that day, |
spoke to Vincent Maynard, who was in confinement at
the tine.

Q Ckay. And in that interview Cox told you about
t he weapon, described the weapon for you?

A.  And where it was pl aced.
Q And this was the 29th, right?
A

Correct.
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Q And do you recall when this weapon that we tal ked
about in the photographs before, do you recall when
t hat weapon was found?

A.  Unfortunately | did not make a note here that |
could come up with, but I do believe that it was found
prior to Cox describing it to us.

Q Okay. We do have a note on the 22nd that the dive
teamarrived at 9:45 a.m, do you knowif it was found
before or after the dive team started their search?

A. It was after the dive teamto the best of ny —
Q After the dive team but before Cox -

A. After the dive team but before Cox gave —

Q Told you -

A. - gave the description.

Q Okay. And when Cox gave that description, what
ki nd of wei ght were you able to put on that given that
t he shank had al ready been found? What kind of weight
did you give to that description?

A. Great weight, he described it exactly.

So his description matches.

Exactly.

The phot ographs of which -

> O > O

Down to the curved handl e.

Q Okay. And so it is not uncomon | know in D.O.C.
for inmates to say, “Hey, | know where the shank is,”
to get thenselves off the hook.

A. Correct.

Q By this point though Cox al ready knew he was under
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a murder investigation, right?
A.  Yes, he did.

Q This went beyond a D. R

A. Right.

Q He wasn’'t going to give up this shank to fish
hi msel f out of the D.R was he?

A. No, he wasn’'t.

Q Do you know why he told you about the shank?

A. No, | don’t know.

Q Okay. But you put great weight on it because it-
A. He described it -

Q And it was -

A.  He described where we found it.

Q And I nean down at the bottom of this gate post is-
A. Correct.

Q — a pretty specific place. Did — was there any

way that he could have found out about that before
hand and then try to trade that information in an
effort —
A.  Yes.

Q Basically a fraudul ent show of good faith, for
| ack of a better phrase?

A. He could have found out about it.
Q How could he have found out about it?
A. Just through i nmates tal king, inmates going in and

out of confinenment, notes being passed.
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Q Did any of the inmates know that the shank had
been found?

A. Not to ny know edge, no.

Q Ckay.

A But that doesn’t nean that they didn’t know.

Q  Ckay.

A.  And that doesn’t nean that -

Q Okay. Was there any evidence to indicate that Cox

new t he shank had been found?
A. No, not that | know of.
Q | mean, if he knewif it had been found, would he

have conme to you and said, “You can find the shank at
this gate post.”

A. If he knew it had been found, would he have cone
to me and said that? | don’'t know.

Q  Ckay.

A. | don’t know what his nptive was.

Def ense Exhibit | at 30-34 (enphasis added).

At trial, Inspector Faulk testified numerous tinmes w thout
obj ection that Appellant told him “lI heard you guys found the
knife.” Eventual ly, Appellant raised a discovery violation

obj ection and the court conducted a Richardson hearing. During

a Richardson hearing, the trial court must inquire as to whether

the violation (1) was wllful or inadvertent; (2) was

substantial or trivial; and (3) had a prejudicial effect on the
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aggrieved party's trial preparation. Richardson v. State, 246

So. 2d 771, 775 (Fla. 1971). In the instant case, the trial
court concluded that the all eged violation was inadvertent and
did not affect Appellant’s trial preparation so as to require a
mstrial. The State submts that the trial court acted within
its discretion in denying Appellant’s notion for mstrial.

In Reese v. State, 694 So. 2d 678 (Fla. 1997), this Court

was presented with a simlar factual situation. The defendant
made an oral statenent to a detective that the nmurder took place
at about 10:00 p.m, but the statenment was not disclosed to
def ense counsel. |d. at 681-82. The prosecutor referenced this
time frame in his opening statenent, but defense counsel did not
make an obj ection even though he admtted he heard the renmark
and realized at that tine that he was not in possession of any
such statenment. 1d. at 683. This Court found that there was no
timely objection and any prejudice could have been cured by
recess and deposition. [d.

Li kewi se, in the instant case, defense counsel did not make
a tinely objection to the testinony. Def ense counsel cross-
exam ned |Inspector Faul k extensively on Appellant’s ability to
know that the shank had been found and on the inspector’s
failure to note Appellant’s oral statements in his dairy.

Eventual |y, defense counsel raised the Richardson violation
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VWhen asked how he was prejudi ced, defense counsel clained that
his entire defense was predicated on Appellant’s |lack of
know edge. After the trial court denied his motion for
m strial, defense counsel was permtted to question Inspector
Faul k extensively regarding the om ssion of Appellant’s ora
statement fromhis case diary. (V19, T.1951-57).

Contrary to defense counsel’s assertions, this Court can
easi |y concl ude beyond a reasonabl e doubt that Appellant was not
procedural ly prejudiced in any manner by the om ssion. 1In State

v. Schopp, 653 So. 2d 1016, 1020 (Fla. 1995), this Court stated:

In determning whether a Richardson violation is
harm ess, the appellate court nust consider whether
there is a reasonable possibility that the discovery
violation procedurally prejudiced the defense. As
used in this context, the defense is procedurally
prejudiced if there is a reasonable possibility that
the defendant's trial preparation or strategy woul d
have been materially different had the violation not
occurred. Trial preparation or strategy should be
considered materially different if it reasonably could
have benefitted the defendant. In making this
determ nati on every concei vabl e course of action nust
be consi dered. If the reviewing court finds that
there is a reasonable possibility that the discovery
violation prejudiced the defense or if the record is
insufficient to determne that the defense was not
materially affected, the error nmust be considered
harmful. 1In other words, only if the appellate court
can say beyond a reasonabl e doubt that the defense was
not procedurally prejudiced by the di scovery violation
can the error be considered harnl ess.

In this case, defense counsel was always aware that Appell ant
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sought out inspectors while in adm nistrative confinenent and
gave thema detail ed description of the shank and where it coul d
be found. Vet her Appellant had prior know edge that the
of ficers had found the shank is uninportant and not a critical
pi ece of evidence which coul d have affected his defense or tri al
preparation. Appellant argues in his brief that this testinony
“enabled the State to argue that Cox heard about the smaller
knife and allowed the State to shift away from the theory that
the found knife was absolutely the actual nurder weapon. This
allowed the State an arguably alternative way to suggest that
t he defendant could be aware of another, actual nurder weapon
whi ch was never found.” Initial Brief of Appellant at 34.

In his rebuttal closing argunent, the prosecutor noted that
| nspector Faul k had testified that he was personally not sure
that the weapon found at the punphouse was the actual nmurder
weapon. The prosecutor informed the jury that a knife is
different than a bullet which can be matched to the barrel of a
gun. Here, there was no physical evidence establishing that the
weapon found in the punphouse was actually the nurder weapon.
The State argued that all of the wtnesses, including the
medi cal exam ner, testified that the shank found at the
punphouse was simlar to the weapon Appellant possessed and it

was consistent with the injuries caused to the victim (V24,
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T.2967-70). Because the State could have made this argunent
wi t hout I nspector Faulk’s testinmony that Appellant stated, “I
heard you guys found the weapon,” Appel lant’s argunment is
wi t hout merit.

I n additi on, Appell ant was al ways aware t hat several inmates
heard himthreaten to kill the thief the day before the nurder
and that a | arge nunber of inmates actually w tnessed Appel | ant
stab the victimto death in broad daylight. Thus, the State
submts that this Court can conclude beyond a reasonabl e doubt
that Inspector’s Faul k om ssion of Appellant’s oral statenment
from his case diary was harnmess and did not prejudice
Appel l ant’s defense. Accordingly, this Court should find that
the trial judge acted wthin its discretion in denying

Appellant’s notion for mstrial.
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| SSUE 11
THE TRI AL JUDGE ACTED W THIN I TS DI SCRETI ON
EENYING APPELLANT’ S MOTION FOR M STRI AL
AFTER
A DEFENSE W TNESS VI OLATED A PRI OR COURT
RULI NG AND TESTIFI ED THAT APPELLANT WAS
SERVI NG TWO LI FE SENTENCES.

Prior to the State calling its first inmate w tness,
Appellant orally nmoved in |limne to exclude any testinony as to
Appellant’s prison sentence. (V16, T.1372-84). The day before
the murder, a nunber of Iinmate w tnesses heard Appellant
threaten to Kkill the person who broke into his |ocker.
Appel l ant stated that he did not care about the consequences
because he was already serving two life sentences. (Vvie,
T.1372-77). Although the State maintains that this evidence is
adm ssi bl e because it is relevant to Appellant’s state of m nd,
the trial <court granted Appellant’s notion excluding any
testi mony of his prison sentence. ?*

During Appellant’s case-in-chief, defense counsel called

inmate Vincent Maynard as a w tness. Maynard becanme agitated

with defense counsel when he | earned that Appellant’s defense

24The trial judge even subsequently acknow edged t hat he may
have erred in excluding this testinmony. 1In his sentencing order
the judge stated, “while the court sustained the defendant’s
obj ection to any testinmony regarding the |life sentences, clearly
it is a cogent argunent that this was relevant to establish the
defendant’s state of mnd; i.e. that he had nothing to | ose, and
he intended to conmt a homcide.” (V8, R 1517).
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was that Maynard was the person who actually fatally stabbed
Thomas Baker. At one point, Maynard unresponsively stated that
Appel l ant was serving two |ife sentences. (V22, T.2464).
Appel l ant nmoved for a mstrial which the trial court denied.
The court gave a curative instruction and infornmed the jury:
Ladi es and gentl enen, you are instructed that the
sentence that M. Cox was serving at Lake Correctional

Institution is not relevant to this case in any way.

He has never been convicted nor is he serving any
sentence for Hom cide or any type of Murder
(V22, T.2476).

The State submts that the trial judge acted within his
sound discretion in denying Appellant’s nmotion for nistrial
The law is well established that a notion for mstrial is
addressed to the sound discretion of the trial court and "the
power to declare a mstrial and discharge the jury should be

exercised with great care and should be done only in cases of

absolute necessity."”™ Ferguson v. State, 417 So. 2d 639, 641

(Fla. 1982). Furthernore, this Court has stated that "a
mstrial is appropriate only when the error commtted was so

prejudicial as to vitiate the entire trial." Duest v. State,

462 So. 2d 446, 448 (Fla. 1985).
This Court has stated that the abuse of discretion standard
of reviewis applicable when reviewing a trial court’s ruling on

a motion for mstrial. Goodwin v. State, 751 So. 2d 537, 546
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(Fla. 1999); Thonmms v. State, 748 So. 2d 970, 980 (Fla. 1999).
Under the abuse of discretion standard of review, the appellate
court pays substantial deference to the trial court’s ruling.
Di scretion is abused only when the judicial actionis arbitrary,
fanci ful, or unreasonable, which is another way of saying that
di scretion is abused only where no reasonabl e person woul d take

the view adopted by the trial court. Trease v. State, 768 So.

2d 1050, 1053 n.2 (Fla. 2000) (citing Huff v. State, 569 So. 2d

1247, 1249 (Fla. 1990)).
In this case, Appellant has failed to establish that the

trial court abused its discretion in denying the notion for

mstrial. Although Vincent Maynard violated the court’s ruling
on the motion in limne by volunteering that Appellant was
serving two |ife sentences, this testinmony was not so
prejudicial as to warrant a mistrial. The jury was aware that

Appell ant was serving tinme in prison at Lake Correctional
I nstitution and had been serving time for a nunmber of years.
Def ense counsel had earlier elicited testimny from Vincent
Maynard that he had served tine with Appellant at LCI and, a few
years earlier, at another institution. (v21, T.2276).
Addi tionally, when Appellant nade his threat to kill the thief,
he stated that he did not care about the consequences and t hat

he would rather serve his time on death row. Cbvi ously, the
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jury could infer from Appellant’s statenments that he was going
to be spending a nunber of years in prison and would rather
spend his tinme on death row where he had a television in his
cell.

Appellant relies on two cases in arguing that this Court

shoul d reverse for a new trial. In Thomas v. State, 701 So. 2d

891 (Fla. 1st DCA 1997), the defendant was charged wth
attempted first degree nurder when he attacked a fellow inmate
in the exercise yard with a weapon nade from a razor bl ade and
a toot hbrush handle. The district court of appeal reversed for
a new trial when a prison guard testified over objection that
t he defendant was housed in a wing of the prison reserved for
“nore violent inmates.” 1d. at 891-92. The court concl uded
that the inpact of the testinony inplied that the defendant *was
prone to resort to violence, and that he probably acted
consistently with that propensity with regard to the incident in
guestion, rather than in self-defense.” 1d. at 892. The court
rejected the State’'s harmess error argunent because the
testimony could have affected the jury's rejection of
Appel l ant’s sel f-defense defense.

| n Bozenman v. State, 698 So. 2d 629 (Fla. 4th DCA 1997), the

def endant was charged with battery on a police officer based on

an attack that occurred at the Broward County Jail. The
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victimofficer testified that the defendant was housed in a
“speci al managenent” unit. The prosecutor attenpted to have the
officer define the term “special managenent,” and defense
counsel objected. [1d. at 630. The trial judge sustained the
obj ecti on but subsequently ruled that defense counsel’s cross-

exam nati on opened the door to the testinmony. |d. On redirect,

the officer testified that the special managenent unit housed
the “worse behaved inmates in the Broward County jail system’”

men who were “mal adj usted and violent” and were placed in that

unit because “they exhibited the propensity for violent behavior

towards other inmates and staff. They are there for escape
risk.” l1d.

During the defendant’s case, evidence was presented t hat the
officer was the aggressor and Bozeman acted in self-defense.
Bozeman, 698 So. 2d at 630. During his closing argunment, the
prosecut or used the description of the type of i nmates housed in
t he speci al managenent unit to argue that Bozeman nmust have been
t he aggressor. Id. The Bozeman court found that the trial
court erred in admtting the description of the special unit
because it was evi dence of Bozeman' s bad character and prior bad
acts. The court stated that the case turned on the credibility
of the witnesses, and in |ight of the prosecutor’s use of the

i nproper testinony during his closing argunent, the court found
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that the error was not harmess. 1d. at 631-32.

Unli ke the facts in Bozeman, the prosecutor in the instant
case did not elicit the prejudicial testinony and rely on it
during closing argument to negate the defendant’s defense.
Li kewi se, in Thomas, the prejudicial testinony was crucial
considering the defendant’s theory of self-defense. In this
case, the testinmony of Appellant’s prison sentence was harm ess
given the evidence presented and his theory of defense. See

State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986) (stating

that error is harml ess where there is no reasonabl e possibility
that the error contributed to the conviction). Furthernore, the
State asserts that the court’s curative instruction informng
the jury that Appellant’s sentence 1is irrelevant to the case
and that he had never been convicted of any hom ci de prevented

Maynard’ s comrent fromvitiating the entire trial. See Riley v.

State, 367 So. 2d 1091 (Fla. 3d DCA 1979) (finding curative
instruction cured any error when arresting officer referenced
several charges defendant was arrested for, but not charged);

Jackson v. State, 702 So. 2d 607 (Fla. 5th DCA 1997) (ruling

that prosecutor’s coment during argunment was inproper, but the
court’s curative instruction cured any potential harm and the
error was harnl ess).

In this case, Appellant testified that he did not inflict
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the fatal wound. Appel | ant gave an incredi bly unbelievable
story that did not match with any of the other evidence
i ntroduced.?®> Appellant clainmed that the victimpulled a knife
on himand Appell ant grabbed the knife and struck the victimin
the face with his free hand. Wile Appellant was engaged with
the victim Appellant observed Vincent Maynard cone at himin an
attenmpt to stab Appellant. M racul ously, Appellant nmanaged to
spin around so that Vincent Maynard accidently inflicted the
fatal wound on the victi mrather than Appellant. Appellant then
managed to fend off Vincent Maynard while continuing to scuffle
with the victim Because the victim continued to kick at him
Appel | ant grabbed his own knife and stabbed the victimtw ce in
the | ower torso.

Appellant’s theory of events was dianetrically opposed to
all of the evidence fromthe nunerous i nmates that w tnessed the
murder and the jury clearly rejected Appellant’s theory of
def ense. None of the eyew tnesses observed the victimwth a
knife nor did they see Vincent Maynard involved in the attack
as descri bed by Appellant. In fact, the witnesses all testified
t hat Appellant nmercilessly beat the small victi mand stabbed him

three tinmes with an icepick shank. Because there is no

2°The trial judge noted in the sentencing order, “M. Cox’s
version of the events is wholly irreconcilable with the other
testi nony and evidence.” (V8, R 1519).
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possibility that the jury' s verdict was affected by the
know edge of Appellant’s prison sentence, this Court should find

t hat any error was harm ess.
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| SSUE 111
THE TRI AL COURT DI D NOT VI OLATE THE DI CTATES
OF FLORI DA RULE OF CRI M NAL PROCEDURE 3. 202
AND BASED ON APPELLANT'S AGREEMENT, THE
COURT PROPERLY ORDERED APPELLANT' S MENTAL
HEALTH EXPERT TO PROVIDE HER NOTES AND
TESTI NG MATERIALS TO THE STATE'S MENTAL
HEALTH EXPERT PRI OR TO TRI AL.
Prior to trial, defense counsel noved to declare Florida
Rul e of Crim nal Procedure 3.202 unconstitutional, both facially
and as appli ed. (V2, R 281-95). After conducting a hearing,
the trial judge denied Appellant’s notions.? (V10, T.129-39).
Subsequently, in violation of Rule 3.202(c), defense counsel
failed to tinely give notice of Appellant’s intent to present
expert testinmony of nental mtigation and a statenent of
particulars listing the statutory and nonstatutory nental
m tigating circunstances that Appellant expected to establish.
Def ense counsel nmoved to extend the time for providing the
information required by the rule. The State acquiesced to an
ext ensi on provi ded that the defense expert, Dr. McMahon, produce
a report and provide the State with a copy of her notes and test
materials prior to her scheduled February 29th deposition.

(Vv1i1, T.250-51). Def ense counsel agreed and the trial judge

signed an order extending the time for Appellant’s filing under

26Thi s Court has upheld Rule 3.202 as constitutional. See
Davis v. State, 698 So. 2d 1182, 1191 (Fla. 1997).

50



Rul e 3.202(c) until February 25, 2000. (V4, R 693; Vi1, T.251).
On Monday, February 28, 2000, the day before Dr. McMahon's
schedul ed deposition, the prosecutor informed the court that he
had not received any of the information from Dr. MMahon as
required by Rule 3.202 and the court’s order of February 23,
2000. (V11, T.326-29). After discussion with counsel, it was
agreed that Dr. MMhon would provide her notes and test
material to the State’'s expert witness, Dr. M chael Gutnman.
(Vv11, T.329-38, 352-57). After taking the doctor’s
deposition, the State informed the court that Dr. MMahon
i ndicated that she did not plan on preparing a witten report
unl ess ordered by the court. Based on the prior agreenent and
court order of February 23, 2000, the prosecutor requested that
the court order the doctor to prepare a witten report. (V11
T.363-65). For the first time, defense counsel raised a form
objection to the entire procedure, including the taking of Dr.
McMahon’ s deposition and the production of her notes and test
material.?” (V11, T.365-68). The State rem nded the court of

the prior agreenent nade between the parties on February 17 and

2'Two days earlier, defense counsel “questioned” the
propriety of the prosecutor having access to Dr. McMahon' s notes
and test data for fear that it may conprom se Appellant’s Fifth
Amendnent right agai nst self-incrimnation. Defense counsel was
aware at this tine that the State’'s expert would be allowed
access to this material and he did not raise an objection to the
procedure at that tinme. (V11l, T.354-55).
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noted that defense counsel’s argument as to Dr. MMahon's
deposition was noot because the State had already taken the
first portion of her deposition and the State did not question
the doctor about any statenents Appellant made regarding the
crinme.?® (V11, T.370). The trial judge denied the State’s
request to order Dr. MMahon to prepare a witten report and
signed an order prepared by defense counsel noting Appellant’s
conpliance with Florida Rule of Crim nal Procedure 3.202. (V4,
R 752-53; V11, T.375-87).

Appel | ant now argues on appeal t hat the court’s
contravention of Florida Rule of Crimnal Procedure 3.202
resulted in a denial of Appellant’s constitutional rights under
the Fifth, Sixth, and Fourteenth Amendnents. Contrary to
Appel l ant’s vague assertions, the trial judge s ruling did not
contravene the |anguage in Rule 3.202, nor did the procedure
utilized violate any of Appellant’s constitutional rights.
Florida Rule of Crim nal Procedure 3.202 states:

(a) Notice of Intent to Seek Death Penalty. The
provisions of this rule apply only in those capital
cases in which the state gives witten notice of its
intent to seek the death penalty within 45 days from
the date of arraignnment. Failure to give tinely

witten notice wunder this subdivision does not
preclude the state from seeking the death penalty.

28The prosecutor stated that her second deposition woul d not
take place until after the guilt phase. (V11, T.370).
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(b) Notice of Intent to Present Expert Testinony
of Mental M tigation. When in any capital case, in
whi ch the state has given notice of intent to seek the
death penalty under subdivision (a) of this rule, it
shall be the intention of the defendant to present,
during the penalty phase of the trial, expert
testinony of a nental health professional, who has
tested, eval uated, or exam ned the defendant, in order
to establish statutory or nonstatutory nmental
mtigating circunstances, the defendant shall give
witten notice of intent to present such testinony.

(c) Tinme for Filing Notice; Cont ent s. The
defendant shall give notice of intent to present
expert testinony of mental mtigation not |ess than 20
days before trial. The notice shall contain a
statenment of particulars listing the statutory and

nonstatutory nental mtigating circunstances the
def endant expects to establish through expert
testimony and the names and addresses of the nental
health experts by whom the defendant expects to
establish nental mtigation, insofar as is possible.

(d) Appointnent of State Expert; Time of
Exam nati on. After the filing of such notice and on
the notion of the state indicating its desire to seek
t he death penalty, the court shall order that, within
48 hours after the defendant is convicted of capital
mur der, the defendant be exam ned by a nental health
expert chosen by the state. Attorneys for the state
and defendant may be present at the exam nation. The
exam nation shall be limted to those mnitigating
circunmstances the defendant expects to establish
t hrough expert testinony.

(e) Defendant's Refusal to Cooperate. If the
def endant refuses to be exam ned by or fully cooperate
with the state's nental health expert, the court nmay,
inits discretion:

(1) order the defense to allow the state's expert
to review all nental health reports, tests, and
eval uations by the defendant's nental health expert;
or

(2) prohibit defense nental health experts from
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testifying concerni ng ment al heal t h tests,
eval uations, or exam nations of the defendant.

Fla. R Crim P. 3.202 (enphasis added). Obviously, Appellant
cannot claimthat the court’s ruling violated Rule 3.202 when
the rule does not expressly prohibit the action taken in this
case.

Subdi vi sion (e) of Rule 3.202 provides as a renedy for an
uncooperative defendant that the State may be entitled to the
def ense expert’s reports and test nmaterial after the guilt phase
proceedi ngs. This provision, however, does not equate to a
constitutional violation if the defense attorney agrees to give
the information to the State prior to the guilt phase as an
acconmodat i on.

Addi tionally, Rule 3.202 does not prohibit the taking of the
expert’s deposition prior to the guilt phase. In this case, Dr.
McMahon was initially listed as a guilt phase witness.?® Prior
to the deposition, Appellant never raised an objection to her
bei ng deposed. Appellant cannot agree to the procedure utilized
and then conplain to this Court that he is entitled to a new

trial based on an alleged error. See Pope v. State, 441 So. 2d

2°Dr. McMahon had been listed as a defense witness since
February 10, 2000. (V4, R.593-96, 726-28). It was not unti
February 28, 2000, a day before her schedul ed deposition, that
the State first learned that Dr. McMahon woul d not be a quilt
phase wi tness. (V11, T.299, 329).
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1073, 1076 (Fla. 1983) (stating that “[a] party may not invite
error and then be heard to conplain of that error on appeal ).

Appel l ant has failed to allege with any specificity how he
was prejudiced by the procedure wutilized in this case.
Appel l ant sinply argues that the court’s ruling allowed the
State to “junp the gun” in its preparation for the penalty
phase. Initial Brief of Appellant at 47. Appel | ant
i naccurately states that the procedure “gave an unfair advantage
to the state who had rmuch nore tine than they should have to
prepare this particul ar aspect of their penalty phase rebuttal .”
Id. Clearly, the State did not receive an unfair advantage by
def ense counsel’s violation of Rule 3.202. 1In fact, the State
was extrenely hanpered by defense counsel’s actions in preparing
for its penalty phase. (V11, T.382-83). The State was unaware
of the statenent of particulars wuntil after the doctor’s
deposition. On Thursday, March 2, 2000, Appellant finally filed
his statement of particulars. (v4, R. 760-67). Appel | ant’ s
trial began on Monday, March 6, 2000. This late filing violated
t he provisions of Rule 3.202(c), and the court’s order extending
the time to file the docunent until February 25, 2000.

Appel lant’s argunment that the State received an unfair
advantage in being able to prepare its penalty phase is

conpletely without nmerit. This entire issue could have easily
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been avoided had defense counsel tinely conplied with Rule
3.202(c). \When defense counsel failed to conmply with this rule,
he agreed to provide the State with Doctor MMahon’s report,
notes, and test material. Now, Appellant seeks a new tri al
based on an agreenment he nade with the State. As previously
noted, such invited error cannot be the basis of a new trial.

See Pope, supra.

More inportantly, however, is the fact that Appellant did
not suffer any prejudice fromthe procedure utilized. The State
deposed Dr. McMahon a few days before the guilt phase trial but
did not question her about any statenments Appellant made
regarding the crine. Additionally, the doctor apparently
provided her notes to the State, as required by Appellant’s
agreenent, but she omtted any reference to Appellant’s
statements from her notes. (V11, T.375). Appellant is unable
to point to any prejudicial informtion obtained by the State
prior to the guilt phase. Because Appellant has failed to show
any constitutional violation or any prejudice as a result of the
di scovery procedure, this Court should reject Appellant’s

ar gunent .
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| SSUE |V
THE TRIAL COURT DID NOT COM T REVERSI BLE
ERROR BY REFUSING TO ACCEPT APPELLANT' S
OFFER TO STIPULATE TO THE AGGRAVATI NG
FACTORS OF PRI OR VI OLENT FELONY CONVI CTI ONS
AND UNDER SENTENCE OF | MPRI SONMENT.

Prior to trial, Appellant offered to stipulate to the
aggravating circunst ances of previous violent felony convictions
and under sentence of inprisonnent. (V4, R 600-02; V11, T.220-
29). Appel Il ant renewed his objection at the outset of the
penalty phase. (V25, T.3036-38). The trial judge ruled that
the State was allowed to present the details of the prior
viol ent felonies despite Appellant’s willingness to stipul ate.
(Vv25, T.3038-39). Appel |l ant argues that the trial judge
reversibly erred in allowing the State to present this evidence.

Appel | ee submts that the court acted within its discretion
in allowing the State to present evidence to establish the
exi stence of the aggravating circunstances. The adm ssibility
of evidence is within the sound discretion of the trial court,

and the trial court’s ruling will not be reversed unless there

has been a clear abuse of that discretion. Ray v. State, 755

So. 2d 604, 610 (Fla. 2000); Zack v. State, 753 So. 2d 9, 25

(Fla.), cert. denied, 121 S. Ct. 143 (2000); Cole v. State, 701

So. 2d 845 (Fla. 1997). This Court has previously held:

[I]t is appropriate in the penalty phase of a capital
trial to introduce testinony concerning the details of
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any prior felony conviction involving the use or
threat of violence to the person rather than the bare
adm ssion of the conviction. Testinony concerning the
events which resulted in the conviction assists the
jury in evaluating the character of the defendant and
the circunstances of the crime so that the jury can
make an informed recommendati on as to the appropriate
sent ence.

Rhodes v. State, 547 So. 2d 1201, 1204 (Fla. 1989).

Appellant’s reliance on A d Chief v. United States, 519 U. S.

172 (1997) and Brown v. State, 719 So. 2d 882 (Fla. 1998) is

m spl aced. These cases both involved a defendant willing to
stipulate to a prior conviction in a prosecution for felon in
possession of a firearm In Od Chief, the Court stated that a
federal district court abuses its discretion in refusing a
def endant’ s offer to stipulate to a prior felony conviction, and
instead “admts the full record of a prior judgnent, when the
name or nature of the prior offense raises the risk of a verdict
tai nted by inproper considerations, and when the purpose of the
evidence is solely to prove the element of prior conviction.”
Ad Chief, 519 U S. at 174. This Court followed the A d Chief
analysis in Brown and concluded that “in view of the limted
purpose for which evidence of prior convictions in felon-in-
possessi on cases is offered, trial and appellate courts shoul d
be relieved of making di screte and subj ective val ue judgnments in
deal ing with what should be a routine subm ssion of prior felony
conviction evidence.” Brown, 719 So. 2d at 888.
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Appel | ant argues that this Court shoul d extend the O d Chi ef
rationale to the penalty phase of a capital case. |If this Court
were to follow Appellant’s argunent, a defendant would be
allowed to sinply stipulate to the existence of certain
aggravators, thereby eviscerating the State’s ability to present
its statutorily-authorized penalty case. Fl ori da Statutes,
section 921.141 provides that any evidence relevant to the
nature of the crime and the character of the defendant,
i ncluding evidence relating to aggravating circunstances, 1is
adm ssible in a penalty phase. § 921.141(1), Fla. Stat. (2000).
The purpose of a penalty phase proceedi ng, unli ke the purpose of
a prosecution for felon-in-possession, is to allow the jury to
make an i nfornmed recomendati on on the appropriate sentence. As
such, the jury is entitled to hear evidence in its eval uati on of

t he defendant’s character. See Hudson v. State, 708 So. 2d 256,

261 (Fla. 1998) (holding that “it is appropriate during penalty
proceedings to introduce details of a prior violent felony
conviction rather than the bare adm ssion of the conviction in
order to assist the jury in evaluating the character of the

def endant and the circunstances of the crinme”); Elledge v.

State, 706 So. 2d 1340, 1344 (Fla. 1997) (stating that trial
court properly refused defendant’s offer to stipulate to prior

violent felony convictions).
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In Rodriquez v. State, 753 So. 2d 29, 44-45 (Fla.), cert.

deni ed, 121 S. Ct. 145 (2000), this Court acknow edged that it
is “beneficial to the defendant” to hear the details of a prior
violent felony from a neutral |aw enforcenment official rather
than from prior w tnesses or victinms. Al t hough the State is
allowed to present the victins of the prior violent felonies,
this Court cautioned the State to ensure that the evidence of
the prior crinmes does not beconme a feature of the penalty phase

pr oceedi ngs. ld.; see also Finney v. State, 660 So. 2d 674,

683-84 (Fla. 1995) (cautioning the State from using enotiona
victims to establish facts surrounding prior violent felony
convi ctions).

In this case, the State utilized the victins of the prior
vi ol ent felony offenses to establish the aggravating
circumst ance. Prior to the victinm’ testinony, the court
informed the State that he did not intend for the evidence to
become a feature of the proceeding nor did he want the victins
to becone enotional. (Vv25, T.3038-41). Def ense counsel
candidly admtted that he was “nore concerned with enotion than
the factual content.” (V25, T.3044-45). The State followed the
court’s adnoni shments and introduced the victins’ testinony
qui ckly and wi thout incident or enpotional outburst.

Because the evidence in the instant case was probative and
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not overly prejudicial, the trial court properly refused to
accept Appellant’s offer to stipulate to the aggravators. Even
if this Court finds that the trial judge abused its discretion
in admtting this testinmony, the State submts that the error

was harml ess. See Hudson v. State, 708 So. 2d 256, 261 (Fla.

1998) (stating that any confrontation error of officer’s
testimony regarding prior violent felony was harnl ess because
the introduction of +the certified copy of the judgnment
reflecting the defendant’s guilty plea established beyond a
reasonable doubt the aggravating circunstance of prior
conviction for a felony involving the wuse or threat of

viol ence); Mendoza v. State, 700 So. 2d 670, 678 (Fla. 1997)

(“We have found that erroneously adntted evi dence concerning a
def endant's character in a penalty phase is subject to a

harm ess error review under State v. DiGuilio, 491 So. 2d 1129

(Fla. 1986).”"); Henry v. State, 649 So. 2d 1366, 1368-69 (Fla.

1994) (finding harm ess error when court erroneously admtted
testimony concerning an autopsy report of prior nurder to
establish the aggravating factor of prior violent felony because
there was no reasonabl e possibility that the outcome woul d have

been different in the absence of this error).

61



| SSUE V
APPELLANT HAS FAI LED TO ESTABLI SH
FUNDAMENTAL
ERROR BASED ON THE PROSECUTOR S COMMENTS
DURI NG VO R DI RE AND CLOSI NG ARGUMENTS.

Appel | ant argues that the prosecutor comm tted fundanent al
error by msstating the law during jury selection and during his
penalty phase cl osing argunent. Appellant admts that he fail ed
to raise an objection to the prosecutor’s allegedly inproper
comments. Because there was no contenporaneous objection to the

prosecutor's coments, this issue is not cognizable on appeal.

See Kilgore v. State, 688 So. 2d 895, 898 (Fla. 1996) (holding

t hat al |l egedly i nmproper prosecutorial remarks cannot be appeal ed
unl ess a contenporaneous objection is recorded). Appel | ee
recogni zes that the only exception to this blanket procedura

bar is where the comments constitute fundamental error, defined
as error that "reaches down into the validity of the trial

itself to the extent that a verdict of guilty could not have
been obtai ned wi t hout the assistance of the alleged error." 1d.

(quoting Brown v. State, 124 So. 2d 481, 484 (Fla. 1960)). I n

this <case, the prosecutor’s coments do not constitute
fundamental error requiring reversal

During jury selection, the prosecutor informed the venire
that “if the evidence in aggravation outwei ghs the evidence in
mtigation, then under the |law the recommendati on of the jury
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shoul d be for the death penalty.” (V13, T.632). The prosecutor
subsequently restated the proposition as: If the evidence of
aggravati on outwei ghs the evidence of mtigation, the | aw says
you must recomend death or, the |lawrequires that you recommend
death. (V13, T.633, 636). When a juror indicated that she did
not realize the law required you to recommend death, the
prosecutor replied:

VWell, maybe |’ m being too sinmplistic here. \What the

law says is that you need to weigh the evidence

against and weigh it in the other direction, and
dependi ng upon which way it balances out, that is

supposed to decide your recomendation. You're
supposed to nmake your recomendation based on the
weight. It’s not worded that way, but that’'s a short
rendition.

(V13, T.641). Although the prosecutor m sstated the applicable
law on a few occasions during voir dire and his penalty phase
cl osing argunent, these isolated coments were not prejudicial
to Appellant. (V28, T.3773-34).

In Heynard v. State, 689 So. 2d 239, 249 (Fla. 1996), the

prosecutor in that case infornmed the jury during voir dire that

“[1]f the evidence of the aggravators outweighs the mtigators,

by | aw your recommendati on nmust be for death.” This court held:
In this case, we agree with Henyard that the

prosecutor’'s comments that jurors nust recomrend death
when aggravating circunmstances outweigh mtigating

circunstances were msstatenents of |[|aw. But ,
contrary to Henyard's assertions, we do not find that
he was prejudiced by this error. Initially, we note
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t he comments occurred on only three occasions during

an extensive jury selection process. Mor eover, the

m sstatement was not repeated by the trial court when

instructing the jury prior to their penalty phase

deli berations. |In fact, the jury was advi sed that the

statenents of the prosecutor and defense | awer were

not to be treated as the law or the evidence upon

whi ch a decision was to be based. Furt her, Henyard

does not contend that the jury was inproperly

instructed before making an advisory sentence

recommendation in the penalty phase of his trial. 1In

this context, we find the prosecutor's isolated

m sstatements during jury selection to be harm ess

error.

ld. at 250 (footnote and citation omtted).

Li kew se, in the instant case, the prosecutor’s coments
occurred on only three occasions during an extensive voir dire
and once during penalty phase closing argunent. At one point,
the prosecutor even acknowl edged that he was being too
sinplistic in defining the law. The prosecutor’s m sstatenment
was not repeated by the trial court when instructing the jury on
t he applicable |aw. The jury was clearly aware that the |aw
cane fromthe trial judge and not the attorneys. Because t he
prosecutor’s comments did not prejudice Appellant in any manner,
this Court should foll owHeynard and affirmAppellant’s judgment
and sentence.

Appell ant also argues that the prosecutor conmmitted
fundamental error during his closing argunment in the penalty
phase. At the outset of his closing argunent, the prosecutor

st at ed:
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| stand before you again today on behalf of the
decent | aw abi ding people of this community and this
state, whom | represent.
(v28, T.3767-68). Appellant equates the instant coment to the

prejudicial comments in King v. State, 623 So. 2d 486, 488 (Fl a.

1993) (new penalty phase proceedi ng necessitated by prosecutor’s
comment adnonishing jury that they would be cooperating with
evil and would thenselves be involved in evil just like the

def endant if they recommended life inprisonnment), Bertolotti v.

State, 476 So. 2d 130, 133 (Fla. 1985) (prosecutor’s inproper
comments exhorting the jury to recommend death as a neans of
sending a nmessage was an appeal to the enotions and fears of

jurors), and Canpbell v. State, 679 So. 2d 720, 724-25 (Fla.

1996) (prosecutor’s cop-killer’” rhetoric and ‘nessage to the
communi ty’ argunment played to the jurors’ nost el enental fears,
dragging into the trial the specter of police nurders and a
| awl ess community that could inperil the jurors and their

fam lies”). The prosecutor’s coment in this case is not even

conparable to the prejudicial comments made in King, Bertolotti,

and Canpbell. The prosecutor’s innocuous coment was not
intended to “send a nmessage to the community” or to play on the
jurors’ enotions.

Appel l ant further alleges that the prosecutor erred in

denigrating valid mtigating evidence. When di scussi ng
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Appel lant’s traumatic chil dhood, the prosecutor stated, “I only
suggest that you put it in its proper context, it happened nore

than twenty-five years before the defendant decided to Kkill

Thomas Baker.” (Vv28, T.3799). Contrary to Appellant’s
assertions, this coment was not inproper. The prosecutor did
not tell the jury to ignore this evidence. In fact, the

prosecutor noted that if the jury considered the spankings
evi dence of “abuse,” “you should weigh that in the defendant’s
favor.” (VvV28, T.3798). The prosecutor continued this |ine of
argument by conceding that the nmental abuse was nore severe and
t hat Appellant suffered a traumatic chil dhood. (VvV28, T.3798-
99). The prosecutor’s coment to place the evidence in its
proper context is not inproper. Even if this Court finds that
t he comment denigrated the mtigation evidence in any way, the

error is not so prejudicial as to constitute fundamental error.

In Bertolotti, this Court noted that prosecutorial error

al one does not warrant automatic reversal of a conviction. 476

So. 2d at 133 (citing State v. Murray, 443 So. 2d 955 (Fla.

1984)). Furthernmore, in the penalty phase where the jury’'s
recomendation i s advisory only, prosecutorial msconduct nmnust
be egregious to warrant remand for a new sentencing proceedi ng.

ld. This Court adnoni shed prosecutors to refrain from nmaking
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i nproper coments, but noted that individual professional
m sconduct shoul d not be punished at the citizens' expense, by
reversal and mstrial, but at the attorney's expense, by
pr of essi onal

sanction. |d.

In this case, even if this Court agrees with Appellant and
finds that the prosecutor’s comments were inproper, the State
subm ts that the error was harm ess. The evidence in this case
overwhel m ngly established the existence of four serious
aggravators, including CCP and HAC Appel l ant, an admtted
“l'ifer” with nothing to |ose, decided to protect his inage in
pri son and announced to everyone in earshot that he planned to
kill the person who broke into his footlocker. Once he found
the alleged culprit, he ordered a shank from another inmate.
Appel | ant then | ocated the victi mnear the canteen at | unchti ne;
a place where the inmates congregated to receive their mail and
buy snacks. Appellant called the victimover and began beating
himin front of a nunber of inmates. The beating was not “good
enough” for the victim so Appellant reached into his pocket and
pul l ed out the shank and stabbed the victim to death. The
victimremai ned conscious for at |east fifteen m nutes and was
aware of his inpending death as he literally drowned in his own

bl ood. This evidence, coupled with the evidence adm tted at the
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penalty phase establishing Appellant’s other aggravators of
prior violent felonies and under sentence of inprisonnment,
| eaves no doubt that the outconme woul d be the same regardl ess of

the prosecutor’s allegedly inproper coments. See State V.

DiGuilio, 491 So. 2d 1129 (Fla. 1986).
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| SSUE VI

THE TRI AL JUDGE PROPERLY | NSTRUCTED THE JURY
AND FOUND THAT THE MJURDER WAS ESPECI ALLY
HElI NOUS, ATROCI OUS, OR CRUEL.

Appel l ant asserts that the court erred in instructing the
jury over his objection regarding the aggravating circumstance
that the nurder was especially heinous, atrocious, or crue
(HAC). Appellant contends that the evidence does not support
the giving of this instruction and that the court erred in
finding that this aggravating factor was established beyond any
reasonabl e doubt. Contrary to Appellant’s assertions, the
evi dence clearly supports the court’s concl usion that the nurder
was especially heinous, atrocious, or cruel.

In finding this aggravator, the trial judge stated:

The evidence established that during the
confrontation with M. Baker, M. Cox knocked himto
t he ground. M. Baker was struck nunerous tinmes after
being on the ground and was unsuccessful in his
repeated efforts to get up, each tine being “slamed”
back to the ground. Several w tnesses testified that
after being in total control of M. Baker, M. Cox
drew t he weapon fromhis pants and told M. Baker that
the beating was not “good enough” and began to stab
M. Baker. The victim who according to the wi tnesses
was obviously scared, was kicking and trying to get
away, and he repeatedly pleaded that he had not taken
Cox’s nmoney or broken into the |l ocker. Unfortunately,
the victims plaintive appeal fell on deaf ears and
the hom cidal attack continued for several mnutes,
during which M. Baker curled up in a fetal position.

After M. Cox broke off his attack, and as he was
| eaving the stabbed Thomas Baker, M. Cox was
over heard saying, “There’s one nore |’ve got to get.”
He | ater attacked Leonard [sic] Wod.
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The evidence established that after the norta
stabbing, the victim got up, ran a short distance,
fell, got back up, and made his way to C-dorm a
di stance of over three hundred (300) feet. At C-dorm
Corrections OFficer Parker attenpted to help M. Baker
who, according to her, was hysterical and shouting
that he had been stabbed. Al t hough the stab wounds
were not i medi ately noticeable to O ficer Parker, M.
Baker was coughing and had blood in his nmouth. Wile
awai ting nedi cal assistance, it was evident to Oficer
Par ker that M. Baker’s condition was worsening and
that M. Baker knew it. Sargent MBrayor testified
that M. Baker stated that he could feel his |ungs
filing with blood and he was having increasing

difficulty breathing. M. Baker was described by
those who saw him at C-dorm as being in great
di stress, scared and hysterical. He exclained to
O ficer Parker, “Please don't let nme die.” He was

consci ous throughout this ordeal for at l|east fifteen
m nutes, during which time he constantly experienced
difficulty breathing and expressed great fear and
appr ehensi on.

The testinony of Dr. Janet Pillow, the nedical
exam ner, and her report, established that M. Baker
was stabbed three (3) times: one wound on the back of
the left, upper thigh which was approximately 2.0 cm
deep; a second puncture wound on the right thigh that
was superficial and only penetrated the skin; and the
fatal wound on the left side of the victims back
whi ch punctured both of his lungs and his thoracic
aorta. Dr. Pillow testified that it was her nedica
opi nion that M. Baker would have been conscious for
m nutes, that he woul d have spit up blood, and that he
woul d have felt great pain and woul d have “hungered”
for air. All of Dr. Pillows opinion testinony
regardi ng M. Baker’s possible synptons and reactions
wer e borne out by those who saw hi mbefore his | oss of
consci ousness and ulti mate deat h.

M. Cox argues that there is no evidence that the
victim suffered pain and that both the victim and he
had been involved in a fist fight, the inplication
being that this was a nutual conbat situation. The
evidence belies this assertion, and M. Cox’'s version
of the events is wholly irreconcilable with the other
testi mony and evi dence.

Nurmer ous st ab wounds wi || support this aggravator,
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see Pittman v. State, 646 So. 2d 167 (Fla. 1994), as

wi Il circunstances where the victi mdrowned in his own
blood and had a substantial period of time to
contenplate his demse. . . just like M. Baker. See

Cunmm ngs-El v. State, 684 So. 2d 729 (Fla. 1996); Cole
v. State, 701 So. 2d 845 (Fla. 1997); Lusk v. State,
446 So. 2d 1038 (Fla. 1984).

The St at e has proven this aggravati ng ci rcunstance

beyond and to the exclusion of every reasonabl e doubt

and it is entitled to great weight.
(V8, R. 1517-19) (footnote omtted).

Whet her an aggravating circunstance exists is a factua
finding reviewed under the conpetent, substantial evidence test.

When review ng aggravating factors on appeal, this Court in

Alston v. State, 723 So. 2d 148 (Fla. 1998) reiterated this

standard of review, noting that it "“‘is not this Court’s
function to reweigh the evidence to determ ne whether the State
proved each aggravating circunstance beyond a reasonabl e doubt
-- that is the trial court’s job. Rather, our task on appeal is
to review the record to determne whether the trial court
applied the right rule of Iaw for each aggravating circunstance
and, if so, whether conpetent substantial evidence supports its

finding.”” Id. at 160 (quoting Wllacy v. State, 696 So. 2d 693,

695 (Fla. 1997) (footnotes omtted)).

In Cunm ngs-El v. State, 684 So. 2d 729, 731 (Fla. 1996),
this Court rejected the defendant’s claim that the nmurder was

not heinous, atrocious, or cruel when the victim “sustained
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numer ous stab wounds, several of which were defensive, and the
medi cal exam ner testified that her death was caused by her
lungs filling with blood--she drowned in her own blood.”
Wtnesses testified that the victim was conscious for severa

m nutes after the stabbing and asked what was taking the
paramedi cs so long. 1d. This Court concluded that the victim
had a substantial period of time in which to contenplate her

i mpendi ng doom 1d.; see also Jinenez v. State, 703 So. 2d 437,

441 (Fla. 1997) (finding that trial court properly found HAC
aggravator when victim bled to death as a result of nultiple
stab wounds and lingered for ten m nutes knowi ng she was going

to die), overruled by Delgado v. State, 776 So. 2d 233 (Fla.

2000); Pittman v. State, 646 So. 2d 167, 173 (Fla. 1994)

(stating that evidence supported HAC aggravating factor when t he
victimwas stabbed nunmerous times and bled to death); Davis v.
State, 620 So. 2d 152, 152-53 (Fla. 1993) (upholding HAC where
victim stabbed rmultiple tinmes and suffered blows to the face).

Like the wvictim in Cunmngs-El, Thonmas Baker was stabbed

multiple times and drowned in his own bl ood. The victim was
conscious for at least fifteen m nutes and was acutely aware of
hi s i npendi ng deat h.

Appellant’s attenpt to trivialize the victims other two

stab wounds by characterizing them as shallow and non-1life-
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threatening is unpersuasive. The evidence clearly shows that
Appel l ant beat the nuch smaller victim with his fists and
slammed himto the ground before deciding that the attack was
not good enough for him Appel l ant then pulled out a |arge
shank and forcefully stabbed the victimthree tines as he curled
up in a fetal position. The fatal wound resulted in the victim
drowning in his own blood. The fact that Appellant was unable
to cause nore serious injuries with the shank on the other two
occasions is likely a result of the victim s positioning during
the attack rather than Appellant’s intent. Nonet hel ess, the
result was a nmurder that was especially heinous, atrocious, or
cruel .

In this case, conpetent, substantial evidence supports the
trial court’s finding of HAC. However, even if this Court finds
that the trial judge erred in finding this aggravator, the State
submts that the error is harm ess given the existence of the
ot her valid aggravating factors and the established mtigation.
See Davis, 620 So. 2d at 153 (stating that even though faulty
HAC i nstruction was utilized, “[w] e are satisfied that under any
instruction, on the instant facts the jury would have
recommended and the judge would have inposed the sane

sentence”).
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| SSUE VI |
THE TRI AL JUDGE PROPERLY | NSTRUCTED THE JURY
AND FOUND THAT THE MURDER WAS COWM TTED I N A
COLD, CALCULATED MANNER W THOUT ANY PRETENSE
OF LEGAL OR MORAL JUSTI FI CATI ON.

In order to establish that a nmurder was cold, cal cul ated,
and preneditated (CCP), the State nmust show that the nurder was
(1) the product of a careful plan or prearranged design; (2) the
product of cool and calmreflection and not an act pronpted by
enotional frenzy, panic, or a fit of rage; (3) the result of

hei ght ened prenmeditation; and (4) commtted with no pretense of

noral or legal justification. Rodriguez v. State, 753 So. 2d 29

(Fla.), cert. denied, 121 S. Ct. 145 (2000). Appellant argues

that the court erred in instructing the jury on this aggravator
and in finding that it applied to the instant case. As noted in
| ssue VI, whether an aggravating circunstance exists is a
factual finding reviewed under the conpetent, substanti al
evi dence test. This Court’s function is not to reweigh the
evidence, but rather to determ ne whether the trial court
applied the right rule of |Iaw for each aggravating circunstance
and, if so, whether conpetent substantial evidence supports its

finding. Alston v. State, 723 So. 2d 148, 160 (Fla. 1998).

In finding that the nurder was commtted in a cold,
cal culated manner without a pretense of noral or |egal
justification, the trial court found:
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The day before this hom cide, the defendant, M.
Cox, announced to everyone listening in the area of E-
dorm that he intended to kill the person who broke
into his |locker and stole his noney, and that he did
not care what happened to him (M. Cox) as a result;
i.e. whether he got a life or death sentence. He then
met hodi cally went about attenpting to determ ne who
had done it by offering a reward and by conducting his
own investigation. After M. Cox determ ned that M.
Baker was a suspect, M. Cox obtained a weapon and
confronted M. Baker near the handball courts. During
t he physical beating of M. Baker, and consistent with
hi s announcenent the day before, he exclained, “This
ain't good enough for you,” and he pulled the shank
and stabbed M. Baker three (3) tines. After the
stabbing, he left M. Baker and was heard saying, “I

got one nore of you nmother f---- to get,” whereupon he
went to E-dormand confronted Law ence Wood. There he
told M. Wuod, “I just got your little buddy, and

you're lucky | put it up or I'd get your ass, too.”

I n Jackson v. State, 648 So.2d 85 (Fla. 1994), the
Florida Supreme Court found the standard jury
instruction on the cold, calculated and preneditated
aggravat or (CCP) unconstitutional and reiterated that
this aggravating circunmstance required proof of the
follow ng el ements: (1) the killing was the product of
cool and calm reflection and not an act pronpted by
enotional frenzy, panic or a fit of rage; (2) that the
defendant had a careful plan or prearranged design;
(3) t hat t he def endant exhi bited hei ght ened
prenmeditation; and (4) the defendant had no pretense
or noral or legal justification.

I n his sentencing nenorandum M. Cox asserts his
version of the facts regarding the confrontation of
M . Baker. As every other eyew tness account differed
from M. Cox's self-serving explanation of the event,
this court reasserts its rejection of M. Cox’'s
expl anati on as being w thout any corroboration.

The killing was the product of cool and calm
reflection, the result of a careful pl an or
prearranged desi gn, and exhi bited hei ght ened
prenmedi tati on. Hours passed between M. Cox’s initial
announcenment of his intent to kill and M. Baker’s

deat h. During the intervening tinme period, M. Cox
went about his efforts to ascertain who broke into his
| ocker and to obtain the nurder weapon. The evidence
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of these aspects of CCP is overwhel ni ng.

M. Cox argues that because he was a prison i nmate
who was the victimof the theft of his drug cash, and
because of the various relationships he alleges

existed with <certain other inmates, he had a
“pretense” of a “moral” justification to kill M.
Baker . This argunment again relies in |arge neasure

upon M. Cox’s version of the facts, which this court
has previously found unsupported by other evidence.
Not hing about his asserted “pretense” rebuts the
otherwise cold and calculating nature of this
hom ci de. See Banda v. State, 536 So.2d 221 (Fla.
1988).

In HIIl v. State, 688 So.2d 901 (Fla. 1997), the

Suprenme Court rejected the argunment that M. Hill had

a pretense of noral justification for killing an
abortion doctor and clinic volunteers to protect
unborn chil dren. In affirmng the trial court’s

rejection of this argunent, the Court quoted its
opinion in Dougan v. State, 595 So.2d 1 (Fla. 1992)
and stated:

“Whi | e Dougan may have del uded hinmself into
thinking this nmurder justified, there are
certain rules by which every civilized
society nust live. One of these rules nust
be that no one nay take the |ife of another
i ndiscrimnately, regardless of what that
person may perceive as justification.”

In WIlianson v. State, 511 So.2d 289, 293 (Fla.
1987), the Court sustained a trial court’s finding
that no “pretense” existed where the defendant argued
that the victim intended to kill him over a $15.00
debt. The evidence showed that the victim had never
been violent or threatening and had been attacked by
surprise and repeatedly stabbed.

There is no colorable claimthat M. Cox was, or
ever had been, threatened by M. Baker. M. Cox was,
as he told everyone in E-dorm angry that his |ocker
had been broken into and was going to get even by
taking the life of whoever he determ ned had done it.

This aggravator was established beyond a
reasonabl e doubt and is entitled to great weight.
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(Vv8, T.1520-22).

As the trial judge properly concluded based on the evidence
i ntroduced, the nurder was conmtted in a cold, calculated
manner. Contrary to Appellant’s claimthat the nurder was nore
akin to a nurder conmmitted in the heat of anger, the nurder was
the result of careful planning. On Sunday, Decenber 20, 1998,

Appel | ant discovered his |ocker had been broken into and

threatened to kill and stab the culprit. Appel I ant placed a
reward and began his search for the culprit. In the nunerous
hours that passed between the threat to kill and the actual

mur der on Monday afternoon, Appellant obtained a weapon from
anot her inmate and ascertained that Thomas Baker all egedly was
the culprit. This evidence clearly supports a finding of coo
and calmreflection and evinced a careful plan or prearranged
design to commt the nurder

I n Zakrzewski v. State, 717 So. 2d 488, 492 (Fla. 1998), the

def endant killed his wife and children because of a pending
di vor ce. The defendant asserted that because he was under
extrenme enotional distress at the time of the nmurders, it was
i mpossi ble for himto commt the nurders in a cold, calcul ated,
and prenmeditated fashion. The defendant also argued that the
murders were commtted with a pretense of noral justification

| d. This Court disagreed because on the day of the nurders,
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Zakrzewski left work at lunch in order to buy a machete and
proceeded to set up the nurder scene before his famly arrived
home. |d.

W find these actions to be both calculated and
premedi t at ed. See Rogers v. State, 511 So. 2d 526

533 (Fla. 1987) (stating that “'calculation' consists
of a careful plan or prearranged design"); Walls v.
State, 641 So. 2d 381 (Fla. 1994) (holding that CCP
requires hei ghtened preneditati on, over and above what
is required for prenmeditated first-degree nurder,
whi ch can be evidenced by a "degree of deliberate
rut hl essness"). In addition, Zakrzewski had the
entire day for "cool and calm reflection,” and the
mur ders were not "pronpted by enotional frenzy, panic,
or afit of rage." Jackson v. State, 648 So.2d 85, 89
(Fl a.1994). Thus, the nurders satisfy the cold
el ement of CCP. See |d.

Zakrzewski, 717 So. 2d at 492.

Simlar to the defendant in Zakrzewski, Appellant had the
entire day for “cool and cal mreflection.” Appellant discovered
the theft of his noney on Sunday afternoon and committed the
murder the followi ng afternoon. Contrary to Appellant’s
assertions, the nmurder was not pronpted by enotional frenzy,
panic or a fit of rage. Appellant had anple time to reflect on
his decision and to plan the nmurder. Furthernore, Appellant’s
explicit threat the day before the nurder clearly establishes
that Appellant had the requisite preneditation to support the
trial court’s finding of CCP.

Appel | ant al so asserts that the evidence does not support
the trial court’s conclusion that Appellant’s plan to kill was
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“cal cul ated.” Appellant clainms that the fact the killing
occurred at “high noon” in plain view of numerous inmates is
indicative of the |ack of calculated plan. To the contrary, as
Dr. Gutman testified, Appellant nmade a business decision as a
drug dealer in prison to protect his reputation by killing the
person who had the audacity to steal from him Appel | ant,
a.k.a. “Big Al,” purposefully chose to kill Thomas Baker in a
popul ated place where all the other inmates could observe his
handy- wor k. The State introduced conpetent, substanti al
evidence to support the court’s finding that the nurder was
committed in a cold, calcul ated manner

Appel lant additionally claims that he had a pretense of
noral or legal justification in killing Thonas Baker because M.
Baker allegedly stole nearly $500 from Appellant’s cell. This
Court has defined a pretense of |egal or noral justification as
"any col orabl e cl ai mbased at | east partly on uncontroverted and
bel i evabl e factual evidence or testinmony that, but for its
i nconpl eteness, would constitute an excuse, justification, or

defense as to the hom cide." Nel son v. State, 748 So. 2d 237,

245 (Fla. 1999), cert. denied, 528 U.S. 1123 (2000). In Nelson,

this Court rejected the defendant’s argunent that he acted with
a pretense of legal or noral justification when the victim my

have conmmtted a sexual battery on one of the defendant’s
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friends. 1d.; see also Zakrzewski v. State, 717 So. 2d 488, 492

(Fla. 1998) (noting that killing one's own famly to save them
from having to go through a divorce does not constitute a

pretense of noral or legal justification); Hill v. State, 688

So. 2d 901, 907 (Fla. 1996) (stating that defendant’s feeling
that he was justified in killing to prevent abortions is not a

pretense of noral justification); WIllianson v. State, 511 So.

2d 289, 293 (Fla. 1987) (rejecting defendant’s claimthat he had
a pretense of nmoral or legal justification for killing fellow
pri soner because, if he did not nurder inmate, i nmate woul d have
killed himfor failing to repay $15 drug debt).

In this case, Appellant did not have a col orabl e cl ai mbased
on uncontroverted and believable testinony that constitutes an
excuse, justification, or defense to the nmurder. As the trial
judge properly found, “[t]here is no colorable claimthat M.
Cox was, or ever had been, threatened by M. Baker.” Simlar to

the facts in WIllianmson, there was no credi bl e evi dence that the

victimin this case ever threatened Appellant in any manner. In
fact, wth the exception of Appellant’s own self-serving
testinmony, all of the eyewitnesses testified that the victi mwas
scared of Appellant and did not pose any threat to him Because
t he evi dence does not support Appellant’s contention, this Court

should find that the trial judge properly rejected Appellant’s
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claim that he acted with a pretense of legal or noral
justification. Even if this Court finds that the trial court
erred in finding this aggravating circumstance, the error is

harm ess given the other valid aggravators.
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| SSUE VI 11

THE TRI AL COURT ACTED W THIN I TS DI SCRETI ON
I N ASSI GNI NG THE NONSTATUTORY M Tl GATI ON
VARI OUS AMOUNTS OF WEI GHT.
Appellant clainms that the trial court abused its discretion
in assigning “sone weight,” “slight weight,” “little weight,”

and “no weight” to his proffered nonstatutory mtigating

factors. This Court in Canpbell v. State, 571 So. 2d 415, 419-

20 (Fla. 1990), established relevant standards of review for
mtigating circunmstances: Whether a mtigating circunstance has
been established by the evidence in a given case is a question
of fact and subject to the conpetent substantial evidence
standard, and the weight assigned to a mtigating circunstance
is within the trial court’s discretion and subject to the abuse

of discretion standard. See also Trease v. State, 768 So. 2d

1050, 1055 (Fla. 2000) (receding in part from Canpbell and
hol di ng that, although a court nust consider all the mtigating
circumstances, it nmay assign "little or no" weight to a

mtigator); Kearse v. State, 770 So. 2d 1119, 1134 (Fla. 2000)

(observing that whether a particular mitigating circunstance
exi sts and the weight to be given to that mtigator are matters

within the discretion of the sentencing court), cert. denied,

121 S. Ct. 1663 (2001).

In this case, the court found no statutory mtigators, but
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considered numerous nonstatutory mtigators proffered by
Appellant. (V8, R 1522-58). Appellant conplains that the court
did not assign sufficient weight to the mtigators involving
Appel l ant’ s chil dhood.3*® The State subnmits that Appellant has
failed to establish an abuse of the court’s discretion in
finding these mtigators and giving them “some” and “slight”

wei ght. See Porter v. State, 429 So. 2d 293, 296 (Fla. 1983)

(stating that nmere di sagreenent with the weight to be given to
mtigating evidence is an insufficient basis for chall enging the
sent ence).

In Trease v. State, 768 So. 2d 1050, 1055 (Fla. 2000), this

Court receded from Canpbell and held that a trial judge is
permtted to find the existence of a mtigating factor and
afford it no weight. As an exanple, this Court noted that being
a drug addict may be considered a mtigating circunstance, but

the fact that a defendant was a drug addict twenty years before

0Specifically, Appellant conplains in his brief that the
trial court only gave “slight” weight to the mtigators of: (1)
Severe donestic violence in the hone; (2) Mther very cruel and
unpredi ctable; (3) Mther was very cruel, especially toward
Allen Ward; (4) Father frequently absent from the hone,
indifferent toward Allen Ward and siblings, and failed to
protect Allen Ward from physi cal abuse by nother; (5) Allen Ward
was forced to haul firewood as a small child until he dropped
from physi cal exhaustion; and “sone weight” to the mtigator:
Parents were divorced when M. Cox was eight or nine years old,
remarried for a brief period of time, and then divorced again
after a storny period of attenpted reconciliation when M. Cox
was el even years old. (V8, R 1525-29).
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the crime for which he was convi cted nay be sufficient reason to
entitle the factor to no weight. |d.

In this case, the court found that the evidence supported
the proffered mtigating factors dealing with Appellant’s
traumatic childhood. Unlike the situation in Irease, the trial
judge did not assign these mtigators “no wei ght,” but afforded
the factors “some” or “slight” weight. The court assigned these
mtigators this | evel of weight based on the fact that Appell ant
nmoved in with his grandnot her at a young age, ten or el even, and
she provided a loving, stable environnent for his devel opnent.
In addition, Appellant’s siblings, who grew up in the sane
envi ronnment with Appellant’s parents, did not growup to lead a
life of crime like Appellant. Finally, like the exanple in
Trease, the traumatic childhood events occurred over twenty
years before the instant crime. Unlike the situation in N bert
v. State, 574 So. 2d 1059 (Fla. 1990), relied on by Appellant,
the trial judge in this case did not refuse to consider the
chil dhood mtigation evidence, but sinply gave these mtigators
“sone” or “slight” weight. Because the circunstances support
the trial court’s decision, this Court should find that the
judge acted within its discretion.

Appel l ant also argues that the trial judge erred in

rejecting mtigation: (1) Appellant came from a diluted gene
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pool (no weight); (2) Appellant’s psychotropic nedicine was
changed prior to the homcide (not mtigating); (3) Appellant
suffers from a high level of anxiety when dealing with others
(no weight); (4) Appellant still feels protective toward his
not her even though she treated himwith cruelty as a child (not
mtigating); and (5) Appellant requires specialized treatnent
for a nmental disorder that is treatable (slight weight).3 (V8,
R 1534-52). The law is well established that a trial court may
reject a defendant’s claimthat a mtigating circunstance has
been proven provided that the record contains conpetent

substanti al evidence to support the rejection. Nibert v. State,

574 So. 2d 1059, 1062 (Fla. 1990).

In this case, the record supports the conclusion that these
proffered mtigating factors were entitled to no weight. Wen
rejecting the mtigator that Appellant came froma diluted gene
pool, the court noted that Appellant’s great grandparents were
brot her and sister, but there was no evidence introduced that
established that this fact had any effect whatsoever on
Appellant’s ability to function as a normal, |aw- abiding
citizen. The court noted that Appellant’s siblings also cane

from this diluted gene pool and they have not commtted any

3lContrary to Appellant’s assertion, the trial judge did not
reject this mtigator, but gave it slight weight.
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hom ci des. (V8, R. 1552-53). The court also rejected the
m tigator involving the changing of Appellant’s psychotropic
medi cation prior to the hom cide. As the court properly
concl uded, Appellant was successfully being treated for a
chronic depressive disorder, and the change in his nedication
did not contribute to the events surroundi ng the hom cide. (V8,
R. 1536- 37) . Al though the defense expert testified that
Appel l ant suffers high anxiety when dealing with others, there
was no evidence that this anxiety contributed in any way to the
murder of Thomas Baker. (V8, R.1539-40). The trial court also
rejected Appellant’s proffered mtigator that he was still
protective of his abusive nother because such evidence 1is
irrelevant and not mtigating. (v8, R.1534). The court
accepted Appellant’s mtigation that he required specialized
treatment for a nmental disorder, but only assigned it slight
wei ght because there was no nexus between the di sorder whi ch was
bei ng successfully treated and the nurder.

The State submts that there is conpetent, substanti al
evidence in the record to support the court’s conclusion
rejecting these mtigators or in assigning them “no weight” or
“slight weight.” Contrary to Appellant’s assertion, the court
did not m sapply the | aw when assigning these mtigators wei ght

or when rejecting them The court did not require Appellant to

86



prove a nexus for each of the mtigators. Rather, |like the drug
addict exanple in Trease, the fact that a mtigating
circunmst ance was established does not automatically nean that
the court nust entitle the factor any wei ght. Because the trial
court properly applied the law and the evidence supports the
court’s findings, this Court should affirm the trial court’s
sent ence.

Even if this Court finds that the trial judge erred in
rejecting the nonstatutory mtigators or in failing to assign
the proper weight to the challenged mtigators, this Court
should find the error harnml ess. As previously noted, there are
four substantial aggravators which «clearly outweigh the
established mtigation. As the trial judge stated in its
sentenci ng order, “the aggravating circunstances are appalling”
and “greatly outweigh the mtigating circunstances found to be
present in this case.” (V8, R 1559). For these reasons, this

Court should affirm Appellant’s death sentence.
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| SSUE | X

APPELLANT" S DEATH SENTENCE | S PROPORTI ONATE
WHEN COMPARED TO OTHER CAPI TAL CASES.

This Court has previously stated that its proportionality
review does not involve a recounting of aggravating factors
versus mtigating circunstances but, rather, conpares the case

to simlar defendants, facts and sentences. Tillman v. State,

591 So. 2d 167 (Fla. 1991). |In conducting the proportionality
review, this Court conpares the case under review to others to

determne if the crime falls within the category of both (1) the

nost aggravated, and (2) the least mtigated of nurders.

Alneida v. State, 748 So. 2d 922, 933 (Fla. 1999).
A review of the facts established in the instant case
denonstrates the proportionality of the death sentence i nposed.

See Rose v. State, 26 Fla. L. Wekly S210 (Fla. Apr. 5, 2001)

(uphol di ng death sentence where there were four aggravators and

a number of nonstatutory mtigators); Mansfield v. State, 758

So. 2d 636 (Fla. 2000) (upholding death sentence where two
aggravat ors, heinous, atrocious, or cruel and crime committed

during the comm ssion of a sexual battery, outweighed five

nonstatutory mtigators), cert. denied, 121 S. Ct. 1663 (2001);

Way v. State, 760 So. 2d 903 (Fla. 2000) (finding death penalty

sentence proportionate when court found three aggravating
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circumstances, two statutory mtigators and seven nonstatutory

mtigating factors), cert. denied, 121 S. Ct. 1104 (2001).

In the i nstant case, there are four substantial aggravating
factors: (1) prior violent felonies; (2) under sentence of
i nprisonment; (3) HAC, and (4) CCP. This Court has previously
stated that HAC and CCP are “two of the npst serious aggravators

set out in the statutory sentencing schenme.” Larkins v. State,

739 So. 2d 90, 95 (Fla. 1999). In addition to these two serious
aggravators, the evidence of Appellant’s prior violent felonies
is particularly conpelling. Appellant began as a young adult
robbi ng convenience store clerks at gunpoint. Appel | ant
progressed to breaking into innocent people’s home and causing
serious bodily injury. Appellant also forcibly kidnaped, raped,
and battered a young wonan. Finally, Appellant continued his
crimnal history while incarcerated in prison. As a result of
deal i ng drugs, Appellant had nanaged to save $500, only to have
it stolen by an unknown inmate. Appel | ant, believing that
Thonas Baker stole his noney, took his revenge by fatally
st abbi ng Baker in front of a nunber of individuals.

Al though the trial judge afforded all of the mtigating
factors careful and deli berate consideration, the court properly

concl uded that the aggravating circunstances greatly outwei ghed
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the established mtigation. The circunmstances of this murder
conpels the inposition of the death penalty. Accordingly, this

Court should affirmthe trial court’s sentence.
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| SSUE X

FLORI DA’ S DEATH PENALTY STATUTE IS
CONSTI TUTI ONAL.

Appel l ant raises several constitutional challenges to
Florida’s death penalty statute which should be reviewed

pursuant to the de novo standard of review See City of

Jacksonville v. Cook, 765 So. 2d 289, 291 (Fla. 1st DCA 2000).

Appel l ant’ s cl ai s, however, have recently been rejected by this

Court. See MIls v. Moore, 786 So. 2d 532 (Fla.), cert. deni ed,

121 S. C. 1752 (2001); Mann v. Moore, 26 Fla. L. Weekly S490

(Fla. July 12, 2001).
Appel l ant chal | enges the death penalty statute on the basis

of the United States Suprene Court’s decision in Apprendi v. New

Jersey, 120 S. Ct. 2348 (2000). Relying on Apprendi, Appell ant
claims that each of his four constitutional challenges to the
deat h penalty, involving notice of aggravating factors, specific
witten jury findings regarding the existence of particular
aggravators, jury unanimty, and the burden and standard of
proof argunent, nust be revisited by this Court. This argunment
fails for several reasons.

First, the decision in Apprendi is inapplicable to the
constitutional challenges raised by Appellant. Appr endi

requires that “any fact that increases the penalty for a crine
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beyond the prescribed statutory maxi num nust be submtted to a
jury, and proved beyond reasonabl e doubt.” Apprendi, 120 S. Ct.
at 2362-63. Nothing in the Apprendi decision altered the
jurisprudence of any capital sentencing schene. In fact, the
Suprenme Court specifically noted the foll ow ng:

Finally, this Court has previously considered and
rejected the argunent that the principles guiding our
deci sion today render invalid state capital sentencing
schenmes requiring judges, after a jury verdict hol di ng
a defendant gquilty of a capital crime, to find
specific aggravating factors before inmposing a
sentence of death. For reasons we have expl ai ned, the
capital cases are not controlling:

“"Neither the cases cited, nor any other
case, permts a judge to determne the
exi stence of a factor which makes a crinme a
capital offense. What the cited cases hold
is that, once a jury has found t he def endant
guilty of all the elenments of an offense
which carries as its maxinum penalty the
sentence of death, it may be left to the
judge to decide whether that maxi mum
penalty, rather than a |esser one, ought to
be inmposed.... The person who is charged
with actions that expose him to the death
penalty has an absolute entitlenent to jury
trial on all the elenents of the charge.™

Apprendi, 120 S. Ct. at 2366 (citations omtted).

Under these circunstances, Appellant’s attenpts to apply the
Apprendi decision to his constitutional challenges of Florida's
capital sentencing scheme nmust fail. Each of these chall enges
has been previously rejected by this Court. MIlls, 786 So. 2d

at 536-38; Mann, 26 Fla. L. Weekly at 490.
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1) Noti ce.
Appel l ant argues that the death penalty statute should
require notice of the aggravating factors the State intends to

prove at the penalty phase. In Vining v. State, 637 So. 2d 921,

927 (Fla. 1994), this Court held that the aggravating factors to
be considered in determ ning the propriety of a death sentence
are limted to those set forth in the death penalty statute.
Therefore, there is no reason to require the State to notify a
def endant of aggravating factors that it intends to prove. 1d.;
Mann, 26 Fla. L. Weekly at 490 (rejecting defendant’s clai mthat
State nust provide notice of aggravators).

2) Specific Jury Findings.

Agai n, Appellant’s assertion that the death penalty statute
is defective for failing to require the jury to make specific
witten findings regarding the existence of parti cul ar
aggravators has previously been decided. The Sixth Amendnment
does not require juries to make specific findings authorizing

the i nmposition of the death penalty. See Randol ph v. State, 562

So. 2d 331, 339 (Fla. 1990) (citing Hldwin v. Florida, 490 U. S.
638 (1989)).
3) Jury Unanimty.

The United States Supreme Court has never held that jury
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unanimty is a requisite of due process.® |In Mann, this Court
rejected the defendant’s argunent based on Apprendi that a jury
verdi ct recommendi ng death nust be unani nous. Mann, 26 Fla. L.
Weekly at 490.
4) Burden and Standard of Proof.

This Court has repeatedly held there is no nerit to

Appel l ant’ s burden shifting claim See Freeman v. State, 761

So. 2d 1055, 1067 (Fla. 2000); Denps v. Dugger, 714 So. 2d 365

(Fla. 1998); Shellito v. State, 701 So. 2d 837 (Fla. 1997).

32See Johnson v. Louisiana, 406 U S. 356 (1972).
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CONCLUSI ON

In conclusion, Appellee respectfully requests that this

Honor abl e Court affirmthe trial court’s judgnent and sentence.
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