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PRELI M NARY STATEMENT

In this Brief, Respondent J. Al an Schnepel, Defendant bel ow,
will generally be referred to as "Schnepel" or Respondent. Forner
defendant, dock, Inc., will be referred to as "d ock". Petitioner
John M Couty, Plaintiff below, wll generally be referred to as
"Gouty" or Petitioner. References to the Record on Appeal will be by
the synbol "R ", followed by the volunme nunber and page.

Al'l enphasis herein is supplied unless otherw se indicated.

STATEMENT OF THE CASE AND FACTS

Respondent generally agrees with the Statenent of the Case and
Facts submtted by Petitioner, however, Petitioner submts the
followng statenent so that all issues may be fully set forth to the
court.

CGouty sued Schnepel and A ock alleging liability for negligence
in causing himinjury. The conplaint alleged that the gun and case
manuf actured by dock were defective and that the defect was a
proxi mate cause of the accident which resulted in injury to Gouty.
The conplaint also alleged that Schnepel was negligent in handling

the gun and case. (Rl: 01-03) Prior to trial, dock settled with



Couty for $137,500.00. Couty executed a release in favor of d ock as
aresult of the settlenment. (R2: 258-261).

Subsequent to the Rel ease being executed, but prior to trial,
Schnepel filed a Motion for darification of Trial Issues requesting
that the Court rule that Gouty was estopped fromdenying that d ock
was at fault in causing Gouty's injuries. (RL: 142-143) Schnepel
admtted liability inthe pretrial stipulation. Accordingly, Schnepel
contended that the jury should determne the percentage of
negl i gence of Schnepel and d ock, not whether dock was |iable at
all. The Court ruled to the contrary, holding that Gouty could
contend that G ock was not |iable despite Gouty's allegation of
Aock's liability in the Conplaint, receipt of $137,500.00 in

settlement fromd ock, and execution of a release in favor of d ock.

Gouty proceeded to trial against Schnepel. Both Schnepel and
A ock, pursuant to Section 768.81, Florida Statutes, were placed on
the verdict form (RL: 179-180) The jury found Schnepel solely
|i abl e and assessed danmages in the total anount of $250, 000.00. (R1:
179-180) O the $250,000. 00, econom c danmages were assessed in the
amount of $125,000.00 and non-econonm ¢ damages in the anount of
$125, 000. 00. (R1l: 179-180)

Post-trial, Schnepel filed a Motion for Remttitur (R 192-193),
Motion for Set-Of (Rl: 186-189), and Mtion for New Trial (Rl: 190-
191), arguing, anong ot her things, that he should be entitled to set-
off that portion of the anounts paid to Gouty by d ock which

represented the percentage of econom c damages (50% found by the
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jury pursuant to Wlls v. Tallahassee Menorial Regional Medical

Center, Inc, 659 So.2d 249 (Fla. 1995). The Court denied CGouty's

notions. (Rl: 199-200) An appeal to the First District Court of

Appeal s followed. (R 265-271).

The First District Court of Appeals reversed as to the set-off
issue and certified the foll ow ng questi on:

Where the Plaintiff has delivered a witten
rel ease or covenant not to sue to a settling
defendant allegedly jointly and severally
Iiable for econom ¢ danages, should the

settl enment proceeds apportionable to economc
damages be set off against any award for
econom ¢ damages even if the settling
defendant is not found |iable.



SUMVARY OF THE ARGUMENT

The decision of the First District Court OF Appeal was correct

and shoul d be affirned.

The First District Court of Appeal correctly interpreted
Sections 46.015 (2) and 768.041(2), Florida Statutes, and t he Suprene

Court’srulinginWlls v. Tall ahassee Menorial Medical Center, Inc.,

659 So.2d 249 (Fla. 1995), in holding that a non-settling defendant
is entitled to a set-off fromjudgnment for econom c damages paid by
a settling co-defendant to obtain a release. The appellate court
followed this Court's holding in Wlls in ruling that Schnepel is
entitled to a set-off for that portion of the jury's verdict which
constituted econom c damages for which both Schnepel and d ock were
sued. Wells reaffirnmed the applicability of the set-off statutes,
Sections 46. 015, 768.041, 768.31, Florida Statutes, as to the set-off
for econom c danages. The settling and non-settling defendants
remain jointly liable for economc danmages. The jury verdict
determ nes the percentage of econom c and non-econom ¢ damages and
that percentage is applied to the amount paid by the settling co-
defendant to determne the applicable set-off for econom c danmages.
The set-off for econom c damages is available to the non-settling
def endant, regardl ess of his percentage of liability.

However, the First District Court of Appeal erred in declining
to address the nerits of Schnepel’s argunment that Gouty was
judicially estopped from contending at trial that d ock was not
negligent in causing Gouty’s injury. The record on appeal was fully
adequate to reach the legal issue of judicial estoppel. The tria
court’s pre-trial order was clear and unequivocal in ruling that

10



est oppel was not applicable. In that the estoppel issue was not
tried, there was no nechanism for Schnepel to have preserved that
issue at trial. Gouty pled that Aock was liable in its manufacture
and design of a defective gun and case which conbined with the
negl i gence of Defendant, Schnepel, in causing injury to Gouty. Based
on these allegations, CGouty settled with dock for $137,500.00 and
provided a rel ease to @ ock. Having clearly benefited fromhis prior
position, specifically that A ock was liable, the trial court should
not have all owed Gouty to assert a contrary position at the trial of
this case to potentially obtain a wi ndfall double recovery. Schnepel
admtted liability. Accordingly, sincetheliability of Schnepel was
not at issue and Gouty should have been estopped from denying that
A ock was liable, the only issue which shoul d have been presented to
the jury was the respective percentage of liability of Schnepel and
G ock. The trial court erred in allowing the jury to determne the
liability of dock, rather than mnerely assessing the relative
percentage of liability of 3 ock and Schnepel. The D strict Court
erred in failing to consider that issue and, therefore, erred in
affirmng the trial court’s ruling as to estoppel.
ARGUMENT

THE CERTI FI ED QUESTI ON SHOULD BE ANSWERED | N THE AFFI RVATI VE
BECAUSE THE SET-OFF STATUTES ARE APPLI CABLE TO ECONOM C
DAVAGES REGARDLESS OF WHETHER A SETTLI NG DEFENDANT | S FOUND
LI ABLE AT TRI AL.

A. THE SET-OFF STATUTES ARE NOT RESTRI CTED TO CASES WHERE
JO NT AND SEVERAL LI ABILITY IS DETERM NED AT TRIAL AS TO
A SETTLI NG DEFENDANT.
In this case, the First D strict Court of Appeal correctly
interpreted the set-off statutes to apply to settlenents by co-

defendants alleged to be jointly |iable for economc danages, even if

a settling co-defendant is not found liable at trial. Petitioners

11



incorrectly attenpt to shift the Court’s focus away from the clear
statutory | anguage of the set-off statutes, contrary to this Court’s
holding in Wl ls.

The First District Court correctly recognized that the set-off
statutes are not inpaired by the Tort Reform Act. As this Court

recognized in Wlls v. Tallahassee Menorial Regional Medical Center,

659 So.2d 249 (Fla. 1995), the set-off statutes are applicable to
econom ¢ damages recovered in negligence suits.

This Court, in Wlls, begins its analysis by noting the
continuing applicability of Sections 46.015, 768.041, and 768. 31

Fl ori da St at utes. VWlls holds that these set-off statutes renmin

appl i cabl e as to econom ¢ danages and states the foll ow ng:

The set-off provisions, which were enacted before
Section 768. 81, presuppose the existence of nmultiple
defendants jointly liable for the sane danmages.
Consequently, the set-off provisions do not apply to
non- econom ¢ danmages for which defendants are only
severally liable...O course, the set-off statutes do
apply to econom c damages for which parties continue
to be subject to joint and several liability.

VWlls, at 2409.

The Court then addressed how t he econom c damage portions of a
paynment nade by a settling defendant should apply as a set-off
against the non-settling defendant. This Court rejected the
contention that the settlenent agreenent between the settling
def endant and plaintiff should govern the apportionnment of economc
and non- econom ¢ danmages. The Court stated that the apportionnment of
econom ¢ and non-econom ¢ damages should be resolved by the jury's
determnation in the suit against the non-settling defendant. Wells

hel d as fol |l ows:

12



A fairer solution is to have the allocation based
upon the jury verdict. Thus, we hold the settlenent
proceeds shoul d be divided between econom c and non-
econom ¢ danages in the sane proportion as the jury's
awar d.

|d. at 254.
Petitioner contends in its brief that the clear |anguage of

Section 768.81(3) and the holding in Wl ls should be disregarded in

the present case because the jury found no liability as to dock in
the trial against Schnepel. Petitioner argues that d ock, having
paid $137,500.00 based on a pleading in which Plaintiff clained
that G ock was negligent, which negligence concurred with that of
Schnepel, is not a joint tortfeasor.

Respondent respectively submts that Petitioner’s citation and
description of portions of the Wl ls decision are m sl eading and
incorrect. At page 10 of Petitioner’s Initial Brief, Petitioner
recites that portion of the opinion in whichthis Court stated that
the set-off provisions “presuppose the existence of multiple
defendants jointly liable for the sane damages.” However, that
section of the opinion actually discusses the disposition of non-
econom ¢ damages. The entire quote is as foll ows:

“Under Section 768.81(3), each defendant is solely
responsible for his or her share of non-economc
damages. The set-off provisions which were enacted
before Section 768.81, presuppose the existence of
multiple defendants jointly liable for the sane
damages. Consequently, the set-off provisions do not
apply to non-econom ¢ damages for which defendants

are only severally liable.” 659 So.2d at 252-253.

On the sanme page of that opinion, after a discussion of the

set-of f statutes, the Suprene Court unequi vocally hol ds as fol |l ows:

13



“Cf course, the set-off statutes do apply to econom c
damages for which parties continue to be subject to
joint and several liability.”

Accordingly, the portion of the WIlIls opinion cited by
Petitioner nerely di scusses the distinction between econom ¢ and non-
econom ¢ danmages after the enactnment of Section 768.81, Florida
Statutes. That portion of the Wlls decision, read i n context, shows
that the Court is contrasting econom c danages, for which the parties
remain jointly liable, with non-economc danmages for which the
parties are not jointly |iable.

Petitioner al so quotes a portion of the concurring opinion of
Justice Anstead at page 13 of Petitioner’s Initial Brief. Again,
read in context, Justice Anstead’s concurring opinion expresses
concern over the difficulty of the Court in reconciling Section
768.81(3) with the preexisting set-off statutes. Justice Anstead
suggests that the | egislature could clarify this issue. Qoviously,
Justice Anstead’s coments in the concurring opinion do not
constitute a holding in the Wlls case. See G eene v. Mssey, 384
So.2d 24 (Fla. 1980); Dozier v. Wld, 659 So.2d 1103 (Fla. 4'" DCA
1995). As expl ained above, the mpjority decision in Wlls held
that the set-off statutes remain applicable to econom ¢ damages and
reconciled the set-off statutes with Section 768.81(3), Florida
Statutes by holding that the set-off statutes were not applicable
to non-econom c damages for which the parties are not jointly
Iiable.

In summary, the holding in Wlls is clear. The set-off
statutes remain applicable to econom c damages. Petitioner’s
i naccurate quotation and interpretation of portions of the Wells
deci sion denonstrates Petitioner’s futile attenpt to avoid the
cl ear holding of this Court’s decision.

Petitioner’s actual argunent is that the set-off statutes do not

apply in the absence of a determnation of joint liability at trial.
Petitioner inpliedly contends that the enactnent of Section 768. 81,
the conparative fault statute, effectively repealed the set-off
statutes. This contention clearly is unfounded. It is well-settled
in Florida that courts disfavor construing a statute as repeal ed by
i nplication. See, e.4., Wodgate Developnent Corp. v. Hamlton
| nvest ment Trust, 351 So.2d 14 (Fla. 1977); Mann v. Goodyear Tire and

14



Rubber Co., 300 So.2d 666 (Fla. 1974). Section 768.81(3), Florida
Statutes, governs apportionnent of fault as foll ows:

(3) Apportionnent of damages -- In cases to
which this section applies, the court shal
enter judgnment against each party liable on
the basis of such party's percentage of fault
and not on the basis of the doctrine of joint
and several liability; provided that wth
respect to any party whose percentage of fault
equal s or exceeds that of a particular claim
ant, the court shall enter judgnent wth
respect to econom c danages agai nst that party
on the basis of the doctrine of joint and
several liability.

Section 768.81(3), by its express terns, does not require a
finding of joint liability to apply a set-off for econom c damages.
Instead, the statute clearly states that set-off for economc
damages shall be applied to a defendant whose percentage of
l[iability exceeds the claimant “on the basis of joint and several
l[tability.” Accordingly, (1) the nature of the damages (econom c)
and (2) conparative liability of plaintiff and defendant trigger
the applicability of joint and several liability; not a finding of

joint liability between the settling and non-settling defendants.

By way of explanation, Petitioner seeks to rewite 8768. 81(3)

as foll ows:

(3) Apportionnent of damages -- In cases to
which this section applies, the court shal

enter judgnment against each party liable on
the basis of such party's percentage of fault
and not on the basis of the doctrine of joint

and several liability; provided that wth

15



respect to any party whose percentage of fault
equal s or exceeds that of a particular claim
ant, the court shall enter judgnent wth
respect to econom c danages agai nst that party
on the basis of the doctrine of joint and

several liability, if that party is determn ned

to be jointly and severally liable with sone

ot her party.

Qoviously, the additional condition of a finding of joint and
several liability was not contenplated by the legislature in
enacting 8768.81(3). Instead, the legislature clearly asserted
that if a defendant is found to have a hi gher percentage of fault
than a claimant, econom c damages w |l necessarily be determ ned

“on the basis of the doctrine of joint and several liability.”

The First District Court correctly rejected the argunent that
8768.81(3) expressly or inpliedly repeal ed the set-off statutes. The
set-off statutes are effective as to all settlenents. |n pertinent
part, Sections 46.015, 768.041, and 768.31 [hereafter referred to as
the "set-of f statutes"], state the follow ng:

46. 015. Rel ease of parties

(1) A witten covenant not to sue or release of a
person who is or nmay be jointly and severally liable
with other persons for a claimshall not rel ease or
discharge the liability for the balance of such
claim

(2) At trial, if any person shows the court that the

plaintiff, or his or her legal representative, has
delivered a witten rel ease or covenant not to sue to

16



any person in partial satisfaction of the danages
sued for, the court shall set-off this anount from
the anmount of any judgnent to which the plaintiff
woul d be otherwi se entitled at the tinme of rendering
j udgnent .

768. 041 Rel ease or covenant not to sue

(1) A release or covenant not to sue as to one (1)
tortfeasor for property danmage to, personal injury
of, or the wongful death of any person shall not
operate to release or discharge the liability of any
other tortfeasor who nay be |liable for the sane tort
or death.

(2) At trial, if any defendant shows the court that
the plaintiff, or any person lawfully on her or his
behal f, has delivered a release or covenant not to
sue to any person, firm or corporation in partia
satisfaction of the danmages sued for, the court shal

set-off this anount of any judgnent to which the
plaintiff would be otherwise entitled at the tine of
rendering judgnent and enter judgnent accordingly.

(3) The fact of such rel ease or covenant not to sue,
or that any defendant has been di sm ssed by order of
the court shall not be nmade known to the jury.

768.31 Contribution anong tortfeasors

(1) Short title.--This act shall be cited as the
"Uni form Contribution Anong Tortfeasors Act.”

(5) Rel ease or covenant not to sue.--Wen a
rel ease or a covenant not to sue or not to enforce
judgnent is given in good faith to one of two or
nore persons liable in tort for the sane injury or
t he sanme wongful death

(a) It does not discharge any of the other
tortfeasors from liability for the injury or
wrongful death unless its terns so provide, but it
reduces the claimagainst the others to the extent
of any anount stipulated by the release or the
covenant, or in the anmount of the consideration
paid for it, whichever is the greater; and,

(b) It discharges the tortfeasor to whom it is

given fromall liability for contribution to any
ot her tortfeasor.
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By their terns, these set-off statutes apply when one of two
or nore defendants settle with a plaintiff and obtain a rel ease or
sati sfaction of the damages sued upon. That is the exact situation
which exists in this case, and the set-off statutes govern the
settl enment between G ock and Gouty.

Prior to the Tort ReformAct, Florida cases uniformy held that
all amounts paid by a settling party should be set-off agai nst any
anount assessed agai nst a renai ni ng defendant. This was true because
the settling and non-settling parties were jointly and severally
liable for damages recovered by the plaintiff, even though the
liability of the settling defendant had not been judicially resol ved,
but had been concl uded t hrough settl enent and execution of a rel ease.
Gty of Jacksonville v. Qutlaw, 538 So.2d 1360 (Fla. 1st DCA 1989);
and Lauth v. O sten Hone Health Care, Inc., 678 So.2d 447 (Fla. 2d
DCA 1996).

The set-off statutes were held to provide a set-off for the
remai ning non-settling defendant, regardless of the nerit of the
l[iability claimagainst the settling defendant. The existence of a
release is conclusive as to the applicability of a set-off for
damages for which the settling and non-settling parties could have
been jointly and severally |iable.

For exanple, in Qutlaw, the settling co-defendant was the
adj oi ning property owner to a damaged sidewal k. The plaintiff was
i njured whil e wal king on the sidewal k. Although the Court noted that
an adjoi ning | andowner is not generally liable for the condition of
a sidewal k, the Court noted that it was possible that the property
owner could be liable if he "damaged the sidewal k or commtted ot her

acts that rendered himjointly liable to the plaintiff." Qutlaw 538
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So.2d at 1361. This Court held that the existence of the rel ease and
settlement was conclusive as to the liability of the settling
defendant and applicability of the set-off. |In Lauth, a full set-off
was applied as to the anount paid by a settling co-defendant, even
t hough the jury verdict found no liability as to the settling co-
def endant. Accordingly, Lauth is directly anal ogous to the present
case, confirmng that the liability of a settling co-defendant is
conclusively determned by the settlenent and rel ease as to danages
for which a settling and non-settling defendants are jointly |iable.

In Departnent of Transportation v. \Wbb, 409 So.2d 1061 (Fl a.
1st DCA 1991), this Court held that the applicability of a set-off

for settling co-defendants was distinct fromthe jury's determ nation
of the conparative negligence of the parties. I n Cent ex- Rooney

Construction Co., Inc. v. Martin GCounty, 706 So.2d 20 (Fla. 4th DCA

1997), a negligent construction case, the Court applied a full set-
off to the construction manager defendant for amounts paid by the
settling co-defendants, architect and masonry constructi on conpany,
prior totrial. In this post-Wlls case, a full set-off was all owed
pursuant to the set-off statutes, without regard to the relative
liability of the settling and non-settling defendants for the
econom ¢ danmages whi ch were the subject of the construction claimfor
whi ch all defendants were jointly |iable.

A finding of liability, rather than a settlenent, as to the
settling defendant is not required. All three statutes contain
express | anguage clearly stating that the existence of the rel ease
triggers the effectiveness of the statutes providing a set-off.
Section 46.015(2) provides for a set-off “if any person shows the

Court that the Plaintiff, or his or her |egal representative has
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delivered a witten release.” Section 768.041(2) provides that a
set-off occurs if “at trial.any defendant shows the Plaintiff, or
any person lawfully on her or his behalf has delivered a rel ease.”
Section 768.31(5) provides that a set-off occurs “when a rel ease or
covenant not to sue or not to enforce judgnment is given.” The

Qutl aw, Lauth, Webb, and Cent ex-Rooney deci sions, reached before

and after the enactnent of Section 768.81 and the holding in Wlls,
are cited to denonstrate that the set-off statutes have been
consistently interpreted to provide for a set-off based upon a
settlenment and rel ease, without a judicial determ nation of fault.

Petitioner cites Dade County School Board v. Radio Station
WBA, 24 Fla. L. Wekly S71 (Fla. Feb. 4, 1999); MKenzie Tank
Lines, Inc. v. Enpire Gas Corp., 538 So.2d 482 (Fla. 15t DCA 1989);
Metropolitan Dade County v. Frederic, 698 So.2d 291 (Fla. 3¢ DCA
1997), and Devlin v. MMnnis, 231 So.2d 194 (Fla. 1970), and
Shuffl ebarger v. Glloway, 668 So.2d 996 (Fla. 3d DCA 1995), in

support of his argunent that a judicial determnation is required
to establish that parties are jointly liable. A careful reading of
t hose deci sions shows that they do not support the contentions of
Petitioner.

Dade County, and MKenzie Tank Lines hold that a party

def endant who has made paynent to a claimant may be rei nbursed
fully by a co-defendant who has been found to be the active
tortfeasor. Neither of those decisions discuss the applicability
of a set-off. Instead, the decisions nerely hold that, while
contribution was not applicable because the party seeking
rei nbursenment was not jointly liable with the active tortfeasor,

rei mbursenment was nonet hel ess applicabl e under other theories of
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indemmity or equitable subrogation. However, these decisions do
require a finding of joint liability to activate the right to
contribution set forth in Section 768.31(2)(a), which explicitly
requires that the parties “becone jointly or severally liable in
tort.”

Devlin v. McMannis held that distinct settlenents of survivor

and estate clains as to a settling defendant should be set-off
based upon the differentiated amounts recovered by the survivors
and estate in the trial against the non-settling defendant. The
court enphasized that the statute “nust be interpreted so as to
preserve the identity of separate causes of action.” 1d. at 196.
Devlin anticipated Wells in holding that a distinction as to the
type of damages recovered as to a settling defendant should be
retained in assessing the avail abl e set-offs as to the non-settling
def endant . Accordingly, Devlin strongly supports Appellee’ s
contentions in this case.

Petitioner also confusingly cites Metropolitan Dade County and

Shuffl ebarger allegedly in support of its position. Neither case

addresses the issue presented in this case. Frederic nmerely
interprets Section 768.81(3) to hold that, when a Plaintiff’s
percentage of liability exceeds that of a non-settling defendant,
the non-settling defendant is not jointly and severally |liable for
econom ¢ damages. (Qoviously, the Frederic case does not touch on
the applicability of the set-off statutes to econom c damages under

t he circunstances of the present case. |In Shufflebarger, the court

held that, on retrial to determine the liability of a settling
defendant, the liability of the non-settling defendant should not

be relitigated. In dicta, the Court notes that if the settling
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defendant is found at fault, the trial court should apportion
damages. (Qbviously, that sentence of the opinion is referring to
non- econom ¢ damages, the only damages for which apportionnent is
applicable. The Court then states that “the trial court will then
conpute the settlenent set-off in accordance with the dictates of
Wlls.” Petitioner contends that the use of the word “then”
necessarily refers to the prior sentence concerning whether the
settling defendant is found at fault. Respondent respectfully
submts that it is nore reasonable and consistent with Wlls to
concl ude that the use of the term®“then” neans that the set-off for
econom ¢ damages provided by Wells should occur at the concl usion
of the trial of the settling defendant, regardless of the
apportionnment of non-econom c damages, if any. |In any event, the

| ast paragraph of the Shufflebarger decision constitutes

specul ation as to what may occur upon retrial and i s not a hol di ng.

Qoviously, this dicta in Shufflebarger cannot contradict the clear

hol di ng of the Suprenme Court in Wells.

Petitioner’ s Brief then m sstates and m squotes the applicable
provi sions of 846.015 and 8768.041 so as to create confusion where
none exists. Although the rel ease provisions of Section 768. 31(5)
are tied to “two or nore persons liable in tort for the sane
injury,” the operative sections of Section 46.015 and Section
768.041 do not refer to joint liability. At pages 10-11 of
Petitioner’s Brief, Petitioner quotes subsection (1) of the
respective statutes which state that a release of one party does
not rel ease another party “who is or may be jointly and severally
liable” (46.015(1)) or “any other tortfeasor who may be liable for

the sane tort” (768.041(1)). In both instances, the subsection
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addressing the effect of arelease as to set-off is subsection (2),
whi ch does not require joint liability. Section 768.041(2) states
as follows:

(2) At trial, if any Defendant shows the Court that the
Plaintiff, or any person lawfully on his or her
behal f has delivered a rel ease or covenant not to sue
to any person, firm or corporation, in partial
satisfaction of damages sued for, the Court shall
set-off this anmount from the anount of any judgnent
to which a Plaintiff would be otherwise entitled at
the time of rendering judgnent and entering judgnent
accordingly.”

Section 46.015(2), states the follow ng:

(2) At trial, if any person shows the court that the
Plaintiff or his or her legal representative has
delivered a witten rel ease or covenant not to sue to
any person in partial satisfaction of the danages
sued for, the Court shall set-off this anount from
the anmount of any judgnent to which the Plaintiff
woul d be otherwi se entitled at the tinme of rendering
j udgmnent .

Accordingly, the operative sections of both 8768.041 and
846. 015 refer to a rel ease which constitutes “partial satisfaction”
of the danages assessed agai nst a non-settling defendant. Neither
statute, in subsection (2) concerning set-off, refers to joint
liability.

In summary, the set-off statutes, in their provisions concerning
set-of f, contain distinct |anguage. Section 768.31(5) does relate
the set-off to “two or nore persons liable in tort.” Sections

46.015(2) and 768.041(2) do not contain any such | anguage. Dade
County School Board, and MKenzie Tank Lines, cited by Petitioner,

adhere to the requirenent of a finding of joint liability to a party
affirmatively seeking relief for contribution pursuant to the

contribution statute. However, those decisions do not negate the
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set-off provisions of Section 46.015(2) and 768.041(2), the
continuing validity of which as to econom c danages is clearly set
forth in this Court’s decision in Wlls.

In summary, Petitioner’s attenpt to circunvent the clear
| anguage of the set-off statutes fails for the reasons set forth
above. This Court in Wlls clearly held that the set-off statutes
remain applicable to economc danmages for which settling and non-
settling defendants are jointly I|iable. Section 768.041(2) and
46.015(2) do not require joint liability for the application of a
set-off, but instead require that the paynent nade by the settling
party be in “partial satisfaction” of the damages and that a rel ease
has been delivered. 1In the present case, Gouty delivered a rel ease
to @ ock i n exchange for $137,500.00 for the damages sued for agai nst
Schnepel . Under these circunstances, Sections 46.015(2) and
768.041(2) are directly applicable to provide a set-off for economc
damages.

Vel |l s and subsequent Florida cases following the Wlls hol di ng
have uniformy allowed a full set-off for that portion of the
settling defendant's paynent which represented econom c damages. In
Wl ls, the jury found the non-settling defendant ninety percent (90%
at fault. Accordingly, the plaintiff was allowed to recover ninety
percent (90% of the non-economc damages from that defendant.
However, as to econom c damages, a set-off was allowed from the
amounts paid by the settling co-defendant based upon the percentage
of econom c danmages relative to non-economc danmages in the jury

verdi ct against the non-settling defendant.
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In Metropolitan Dade County v. Fredrick, 698 So.2d 291 (Fla. 3d

DCA 1997), the non-settling defendant was found 17.5%at fault, while
the plaintiff was found fifty-five percent (55% at fault. Under
t hese ci rcunstances, pursuant to Section 768.81(3), Florida Statutes,
the non-settling defendant was not jointly and severally liable for
econom ¢ danmages because the plaintiff's fault exceeded the
percentage of fault attributed to the non-settling defendant.
Accordingly, no set-off was applicable for econom c danages because
the non-settling defendant was not jointly and severally |iable.
Pursuant to Wlls, the set-off was also not applicable as to non-
econom ¢ damages. The Court allowed the plaintiff in Frederick to
recover 17.5% of all damages w thout any set-off. In the present
case, there was no conparative negligence plead or assessed agai nst
the plaintiff and, accordingly, the doctrine of joint and severa
liability was applicable as to the econom ¢ danage claim

In Wqggins v. Branman Cadillac, Inc., 669 So.2d 332 (Fla. 3d. DCA

1996), the non-settling defendant was found to be ten percent (10%
at fault. The percentage of the jury's award all ocated to economc
damages was 51.87% Accordingly, the non-settling defendant received
a set-off as to econom c damages of 51.87%of the amount paid by the
non-settling defendants. The non-settling defendant was only |iable
for 10% of the non-econom c damages awarded by the jury.

In Yellow Cab Conpany of St. Petersburg, Inc. v. Betsey, 696

So.2d 769 (Fla. 2d DCA), the non-settling defendant in a second
i npact was, in dicta, allowed a set-off for 100%of the settlenment by

a settling defendant in the first inpact because all damages awarded
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were econom C. However, because the case was reversed for a new
trial, the Court noted that the set-off should then be based upon the
jury's apportionnent of econom c and non-econom ¢ danages in the new
trial.

In dsonv. M Cole Construction, Inc., 681 So. 2d 799 (Fla. 2d

DCA 1996) the Court explains that the set-off statutes remain
applicable to econom c danmages "because defendants continue to be
liable for these on a joint and several basis.” [d. at 800. The
Court in Ason reduced the non-econom ¢ danages to the percentage of
liability of the non-settling defendant. However, as to the econom c
damages, the Court applied the Wells formula so that the full anount
of econom c damage paid by the settling co-defendant, based upon the
per cent age of econom c/ non- econom ¢ danages, was avail able as a set-
of f.

Simlarly, in Cohen v. R chter, 667 So.2d 899 (Fla. 4th DCA

1996), the Fourth District reconfirmed the Wlls holding that "the
set-of f statutes do not apply to non-econom c damages but do apply to
econom ¢ danmages." Cohen, 667 So.2d at 900. Once again, the Court
followed the Wl ls formul a, appl ying a reduction for econom c danmages
paid by the settling co-defendant based upon the jury's assessnent of
econom ¢/ non- econom ¢ danages.

This Court always has stressed the inportance of interpreting
two statutes to give full effect to both to the extent possible. As

this Court stated in Pal mHarbor Special Fire Control D strict, 516

So.2d 249 at 250 (Fla. 1987):

26



The courts’ obligation is to adopt an
interpretation that harnonizes two rel ated,
if conflicting, statutes while giving effect
to both, since the legislature is presuned to
pass subsequent enactnents with full awareness
of all prior enactnents and an intent that
they remain in force.

In this case, Section 768.81, the conparative fault statute, and
Sections 46.015 and 768.041, the set-off statutes, can be read to
give full effect to both. Section 768.81 provides that the court
shal | enter judgnent against each party liable on the basis of such
party’'s percentage of fault. However, an exception exists for
econom ¢ danmage if the defendant’s percentage of liability equals or
exceeds that of the claimant.! In that circunstance, econonm c damages
are automatically assessed “on the basis of joint and several
liability,” 8768.81(3). The set-off statutes, 8768.041 and 846. 015,
provide that the court shall set-off the anount given for a rel ease
or covenant not to sue fromthe anount of any judgnent to which the
plaintiff would be otherwise entitled at the time of rendering
judgnent. Accordingly, joint liability is retained by 8768.81(3) as
t o econom ¢ danmages under these circunstances. The set-off statutes
do not negate the conparative fault statute, nor does the conparative
fault statute override the set-off statutes. The statutes can be
read in harnony, as this Court clearly so determned in Wlls.

Petitioners urge this Court to hold that enactnent of tort
reform “inpliedly repealed” the set-off statutes. However, this
Court repeatedly and rightly has nmaintained the Constitutional
di stinction between its function to interpret and apply the | aw and
the Legislature’s function to enact or repeal the aw. Accordingly,
repeal of a legislative act by inplication is highly disfavored
Pal m Harbor Special Fire Control District, supra, at 250.

Inthis case, the applicable statutes are clear and unanbi guous.

This Court in Wells, correctly interpreted 8768.81, and the set-off
statutes to give full effect to the statutes. Accordingly, as to

Y In the present case, Schnepel admitted liability and did not contend that the
claimant, Gouty, was comparatively negligent.
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econom ¢ danmages, a set-off is applicable as to a non-settling
def endant regardless of a finding of joint and several liability as
to the settling defendant. Therefore, this Court should answer the
certified question “yes” and uphold the decision of the First
District Court of Appeal.
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A. THE FIRST DI STRICT COURT CORRECTLY HELD THAT TH S
CASE | NVOLVES A QUESTI ON OF STATUTCRY CONSTRUCTI ON.
THEREFCORE, AUTHORI TY FROM OTHER JURI SDI CTI ONS | S NOT
RELEVANT. THE CASES CTED BY PETITIONERS ARE
D STI NGUJI SHABLE. AUTHORI Tl ES | NTERPRETI NG
COVWPARATI VE FAULT STATUTES SIM LAR TO THE FLORI DA
STATUTE HAVE RULED CONSI STENTLY WTH THE FIRST
DSTRICT IN TH S CASE

Petitioner contends that Florida s interpretationof its set-off
and conparative fault statutes should be determ ned by the case | aw
of other states interpreting their distinct conparative fault
stat ut es. Petitioner clains that “each state that has adopted
conparative fault . . . has refused to apply a set-off where the
settling defendant is determned by the finder of fact to have 0%
fault.” Anmended Initial Brief of Petitioner at P. 19-20. However,
a closer reading of the cases relied on to allegedly establish
petitioner’s contention shows t hat t hey are i nvariably
di stinguishable and irrelevant. Al authorities cited by Petitioner
whi ch di scuss the set-off issue are addressed and cat egori zed bel ow.

The First District Court began its discussion of this issue by
rejecting the contention that Petitioners should receive a double
recovery under the circunstances of this case. The First D strict
Court stated:

“W reject any argunent inplying that justice would

be better served if M. Gouty received $387,500.00

($137, 500. 00 pl us $250, 000. 00) i nstead of $318, 750. 00

($137,500. 00 pl us $181, 250. 00) as conpensation for an
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injury the jury found damaged him in the anount of

$250, 000. 00".

The Court then cites at length fromthe decision in Goldsen v.
Si npson, 2000 W. 432856 (Ala. Gv. App. April 21, 2000) which recites
an argumrent in support of a double recovery for Plaintiff. The First
District Court then states that it need not address the policy
argunents discussed in the Goldsen case, because the present case
turns on statutory construction. Accordingly, the First D strict
Court did not, in any sense, ratify or prove any of the |egal
argunments contained in the cited portion of the Goldsen case.
Instead, the First District clearly held that, in their view, justice
woul d not be served by allowi ng for a doubl e recovery.

Interestingly, the Goldsen case was reversed by the Suprene

Court of Alabama in Ex Parte Goldsen, 2000 W. 1137370 (Al a. 2000).

Consi stent with Appellee’ s argunents, as set forth bel ow, the Suprene
Court of Alabama ruled that a refusal to apply a set-off was not
appropriate in that A abama has not yet enacted a pure conparative
fault statute. Pursuant to the common |aw at which the parties
remain jointly and severely liable, the A abama Suprene Court ruled
that a set-off was applicable. The court explained as foll ows:

Al abanma has not adopted the doctrine of

conparative negligence. ...\W disagree with the

Court of Gvil Appeals; we conclude that the

nonsettling defendant is not getting a wi ndfall,

but is sinply paying the portion of the danages
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owed to the Plaintiff that remains after the

settl enent.

This court has consistently held that
conpensatory danmages are designed to nake the
plaintiff whole by reinbursing himor her for
the loss or harm suffered. ... Furthernore, we
have also stated, “It is a universal rule that
a plaintiff, although entitled to a ful

conpensation for an injury, is entitled to only
one recovery for a single injury caused by two
or nore tortfeasors.” ...In those cases where
one tortfeasor settles, we have allowed the
nonsettling tortfeasor to have the jury award
reduced by the anount of any pro tanto
settl enent. .. In light of the purpose of
conpensatory danages in Al abama, we see no
reason why this rule should not be extended to
settling parties that are determ ned, after they
have been di sm ssed fromthe case, to have had

noliability. [citations omtted] I nre Goldsen,

supra

At common law, tortfeasors were jointly and severally I|iable.
Under those circunstances, the majority view throughout the United

States was that a set-off was available to a non-settling defendant,
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regardless of the liability of the settling defendant. Ex Parte

&ol dsen, 2000 W.1137370 (Ala. 2000); Rosenbaum vs. First American

National Bank, 690 SSW 2d 383, (N.D. 1963); Berg vs. Footer, 673

A 2d 1244, (App. D.C. 1996); Layne vs. United States, 460 F.2d 409,

(9" Gr. 1972); Duncan vs. Pennington County Housing Authority, 283

N.W 2d 546, (S.D. 1979); Millinix vs. Saydel Consolidated School

Dstrict, 376 NW 2d 109, (lowa App. 1985); See also, Anunti vs.

Payente, 268 NW 2d 52, (Mnn. 1978); and Ranbaum vs. Sw sher, 435

NW 2d 19, (Mnn. 1989) which deny set-off based on statutory
interpretation of the Mnnesota set-off statute.

Sone jurisdictions interpreting contribution anong joint
tortfeasor statutes strictly construe those statutes and require a
finding of joint liability in order to allow a set-off to a

nonsettling defendant, N chols vs. MD. — Continent Pipeline GConpany,

933 P.2d 272, (kl. 1996); Rogers vs. Spady, 371 A 2d 285, (N J.

1976); Kiss vs. Jacob, 650 A 2d 336, (N J. 1994); Fidel Mltz vs.

Peller, 690 N E 2d 502, (Chio 1998).

Sonme states have adopted pure conparative negligence statutes
whi ch abolish joint liability for all damages. In states where pure
conpar ati ve negligence statutes have been adopted, nmany courts have
ruled that a set-off is either not available to a non-settling
defendant or is only available for the proportionate share of
liability of a settling defendant. Since a non-settling defendant is
only liable for his percentage of the danages awarded, a full set-off

IS unnecessary and inapplicable. denn vs. Flemng, 732 P.2d 750,

(Kan. 1987); Nelson vs. Johnson, 599 N W 2d 246, (N D. 1999);
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Robbins vs. G ant Eagle Markers, 522 A .2d 1, (Pa. 1987); Roland vs.

Bernstein, 828 P.2d 1237, (Ariz. App. 1991); Thonmas vs. Sol berg, 442

NW 2d 73, (lowa 1989); Stratton vs. Parker, 793 S.W 2d 817, (Ky.

1990); Maderlie vs. Sondgeroth, 866 P.2d 703, (Wo. 1993); Varner vs.

Perryman, 969 S.W 2d 410, (Tenn. App. 1997); WIson vs. (&alt, 668

P.2d 1104, (N M 1983).

Florida’s conparative fault statute does not abolish joint
liability for economc danages. The only state, California, with a
simlar conparative fault statute which retains joint liability for
econom ¢ damages has held, consistently with the First District, that
a set-off remains available for economc danmages for which the
settling and non-settling defendants remain jointly liable. Because
the settling and non-settling defendants retain the detrinment of
joint liability for econom c damages, they are provided the benefit
of a set-off for the amounts paid for economc damages by the

settling defendant. MConber vs. Wells, 85 Cal. Rptr. 2d 376,

(1999);
MConber is directly anal ogous and i ndi stingui shable fromthe
present case. California s conparative fault statute is as foll ows:
81431.2 Several liability for non-econom c damages
(a) In any action for personal injury, property danmage, or
wrongf ul deat h, based upon princi pl es of conparative fault,
the liability of each defendant for non-econom c danages
shall be several only and shall not be joint. Each
def endant shall be liable only for the anmount of non-

econom ¢ danages allocated to that defendant in direct
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proportion to that defendant’s percentage of fault, and a
separ at e judgnent shall be rendered agai nst that defendant

for that anount.

(b)(1) For purposes of this section, the term “economc
damages” means objectively verifiable nonetary | osses
i ncl udi ng nedi cal expenses, | oss of earnings, burial costs,
| oss of use of property, costs of repair or replacenent,
costs of obtaining substitute donestic services, |oss of
enpl oynent and loss of busi ness  or enpl oynent

opportunities.

(2) For the purposes of this section the term*®non-econom c
damages” neans subjective, non-nonetary |osses including,
but not limted to, pain, suffering, inconvenience, nental
suffering, enotional distress, loss of society and
conpani onshi p, |1 oss of consortium injury to reputation and

hum i ati on.

California s set-off statute states the following: §

877. Release of one or nore joint tortfeasors or co-

obligors; effect upon liability of others

Were a release, di sm ssal , wth or wthout

prejudice, or a



covenant not to sue or not to enforce judgnment is
given in good faith before verdict or judgnent to one
or nore of a nunber of tortfeasors clainmed to be
liable for the sane tort, or to one or nore other co-
obligators mutually subject to contribution rights,
it shall have the follow ng effect:

(a) It shall not discharge any ot her such party from

liability

unless its terns so provide, but it shall reduce the
clains against the others in the anmount stipul ated
by the rel ease, the dismssal or the covenant, or in
t he anmount of the consideration paid for it whichever

is the greater.

Accordingly, California s statutory schene is identical to
Florida. GCenerally, pursuant to 8 877, a set-off is applicable
when the Plaintiff has rel eased a settling defendant. Further,
pursuant to 8§ 1431.2, Defendants remain jointly liable for
econom ¢ danmages, but are severally liable for non-economc
damages.

I n McConber, the settling defendants were determ ned to be
not liable in the trial against the non-settling defendants.
The California court notes that the conpl ai nt contended that the
negl i gent conduct of the various defendants acted i n conbi nati on
to cause Plaintiff’s injury. The court concluded that a set-off
was applicable regardless of the finding of no liability as to
the settling defendants, stating “ it is irrelevant the jury
ultimately found the settling defendants were not negligent”.
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The California court then adopted the identical nethod of
assessing the anmount of the set-off for econom c damages as
established by this court in the Wlls decision. Specifically,
the court applied a set-off for the anmount received fromthe
settling defendant based upon the “percentage of the economc
damages award in relationship to the total award of damages”.
No set-of f was applicabl e for non-econom c damages i n that “each
defendant is solely responsible for its share of non-econom c
danages” pursuant to § 1431. 2.

In summary, the California court held that the California
set-of f statute renmined applicable for economc damages for
whi ch the settling and non-settling defendants remained jointly
liable pursuant to California law. The set-off statute applied
regardless of a finding of liability of the settling defendants
in that the settling and non-settling defendants were jointly
liable for economc damages. As to non-econom c danages for
which the parties are severely liable, no set-off was
applicable. In MConber, the California court interpreted an
identical statutory schenme under an identical factual situation
as the present case. The MConber court ruled entirely
consistently with the First District Court of Appeals in this
case.

Petitioners attenpt to di stingui sh McConber is to no avail.
Petitioner first contends that the California conparative fault
statute is distinguishable because it only specifically
abrogates joint liability for non-econom c damages and has been
interpreted by California courts to retain joint liability for
econom ¢ damages. 8768.81 Florida Statutes does all ow for sone
ci rcunstance in which several liability would apply to econom c
damages and is, therefore, different than California s statute.
However, as to the issue raised by this case, the difference is
nmeani ngl ess. I n applying Florida’s statute to the circunstances
of this case, the parties are jointly liable for economc
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damages as they would be in all circunstances pursuant to the
California statute. The MConber decision and First D strict
Court of Appeals decision in this case both interpret a
circunstance in which the settling and non-settling defendants
are jointly liable for econom c damages. Al though under sone
circunstances, the Florida statute could provide a different
result, those hypothetical situations are irrelevant to a
determnation of the issues presented by this case.

Petitioner next perports to distinguishthe California set-
off statute in that it allows a set-off when a rel ease has been
given to a settling defendant “clainmed to be Iiable for the sane
tort”. As noted at length above in this brief, Florida s set-
off statutes, 848.015(2) and 8§8768.041(2), are broader than the
California statute in that they provide that a set-off is
applicable when a release is given “to any person in partial
sati sfaction of the danages sued for”. Accordingly, the Florida
set-of f statutes do not even require that the settling defendant
receiving a release was “claimed to be liable” and are,
therefore, nore expansive in scope than the California set-off
statute.

1. THE APPELLATE COURT ERRED I N DECLI NNNG TO RULE THAT

GOUTY WAS ESTOPPED TO DENY THE LI ABI LI TY OF SETTLI NG
CO- DEFENDANT, GLOCK.

As expl ained above, the trial court denied Schnepel's Mbtion
requesting that Gouty be estopped to contend that d ock was not
liable in its Order Determning Absence of Estoppel. (R 148-149).
Accordingly, the trial court erred in submtting the issue of dock's
liability to the jury, rather than nerely instructing the jury to

apportion the relative liability of Schnepel and d ock.

The District Court erred in not considering the question of

judicial estoppel, on the bases that (1) the trial transcript was not
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included in the appellate record, and (2) Gouty’s anmended conpl ai nt
al | eged both negligence and strict liability in tort against A ock?
However, the record on appeal is fully adequate for the appellate
court to resolve this issue. The trial court’s Order Determning
Absence of Estoppel (R 148-149) unequivocally ruled on this issue,
prohi biting application of estoppel at trial.

The First District cited Phillips vs. State, 476 So.2d 194, (Fla
1985) and Applegate vs. Barnett bank of Tallahassee, 377 So.2d 150,
(Fla 1979) in support of the proposition that the estoppel issue was

not properly preserved for appeal. Respondent respectfully submts
that neither of those authorities support the First D strict’'s
deci si on. In Applegate, this court held that an appellate court
could not reviewthe sufficiency of the evidence to determ ne whet her
the trial court’s judgnment was supported by the evidence if there was

not an adequate record of the evidence at trial. The trial court’s
ruling in the present case concerning estoppel involved the
resolution of a |legal issue and did not constitute a finding

based upon di sputed evidence. Accordingly, Applegate is irrelevant
inthat a factual record is irrelevant and unnecessary for appellate
review of the trial courts legal ruling concerning the estoppel
issue. InPhillips, a pretrial ruling was nmade on a Motion in Limne
as to an evidentiary nmatter. Subsequently, the trial court admtted
in evidence those matters whi ch had previously been all owed pursuant
to the denial of the Motion in Limne. This court held that it was
necessary to object to the admssibility of the objectionable
evidence at trial so as to preserve the issue for appellate review

2 Respondent does not understand the significance of the First District’s
comment as to thisissue. Both negligence and strict liability state causes of
actionintort. The Tort Reform Act, §768.71-768.81, Florida Statutes, is
expressly stated in 768.71 to apply “to any action for damages, whether in tort
or in contract”. Accordingly, with the First District’s comment that the claim
against Glock was alleged both for negligence and strict liability appears to be
irrelevant.
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Again, Phillips is irrelevant to the present case in that the trial
court’s pretrial ruling as to the estoppel issue did not involve the
admssibility of evidence. Instead, the ruling as to estoppel was a
pure | egal ruling which defined the manner in which the issues would
be presented to the jury. Respondent had no opportunity to object to
any specific itemof evidence at trial, concerning the trial court’s
pretrial ruling as to estoppel.

Interlocutory orders entered as a necessary step in the
proceedi ng are appeal abl e when the final judgnment is appeal ed. Auto
Onners I nsurance Conpany vs. Hillsborough County Aviation Authority,
153 So.2d 722, (Fla. 1963); Wnkelman vs. Toll, 632 So.2d 130, (Fl a.
4th DCA 1994); Estate of Dorsey vs. Canpbell, 114 So.2d 430, (Fla. 2™
DCA 1959); Roberts vs. State, 566 So.2d 848, (Fla. 5'" DCA 1990). In
Auto Omners, this court held that an interlocutory order holding a

statute unconstitutional was appeal abl e as part of a summary j udgnent
ultimately entered. |In Wnkelnman, the court explained that a non-
appeal abl e order which is nerely prefatory to an appeal able fina
order may be reviewed for correctness when the ultimate order is
appeal ed. In Chapman, the court explained that a pretrial order
determ ning the manner in which the trial woul d be conducted, such as
a determnation of the burden of proof, was not an appeal able
interlocutory order. |In Roberts, a pretrial ruling on a Mition to
Suppress was appealable as part of appellate review of a final
judgnment resulting froma plea of no contest.

When t he pl eadi ng of record contain all information necessary to
di spose of an appeal, a transcript of the evidentary portions of the
proceedi ngs is redundant and unnecessary. This is obviously true
when the ruling being appeal ed was a matter of |aw, as opposed to an
evidentary ruling. Mller vs. Bal canoff, 566 So.2d 1340, (Fla. 1%t DCA
1990); Sugernman vs. Street, 198 So.2d 57, (Fla. 3¢ DCA 1967); Seal
Products vs. Mansfield, 705 So.2d 973, (Fla. 3'¢ DCA 1998).

In the present case, all pleadings necessary for the court’s

full understanding of both the estoppel and set-off issues were
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transmtted with the record. Certainly, no useful purpose would be
served by burdening the appellate court with an unnecessary tria
transcript. This court commended brevity and conpl et eness in Hol | and
vs. State, 10 So.2d 338, (Fla. 1942) as foll ows:

The record in this case is the shortest that has
ever appeared inthis court. It contains barely
five pages including the clerk’s certificate,
but it contains everything essential to
adj udi cate the question raised. It cost |ess
than five dollars and was brought wup by
stipulation wunder paragraph 5 of Rule 11.
Counsel are to be commended for its brevity and
conpl et eness.

In sunmary, non-final orders are appeal abl e when an appeal abl e
final judgnent is entered in an action. As noted in the authorities
cited above, this principle is clearly applicable when the
interlocutory order concerns a |l egal matter ruling on an i ssue which
ultimately effects the manner in which the case is resolved in the
final judgnent. In the present case, the trial court’s pretrial
order concerning estoppel directly effected the manner in which the
case was tried in that the jury was all owed to consi der whet her 3 ock
was |liable, rather than nerely assessing a relative percentage of
liability of Schnepel and d ock. Accordingly, the trial court’s
pretrial order on estoppel is appealable from the final judgnent.
The pretrial order did not order on an evidentiary manner and,
accordi ngly, Respondent could not have objected to any specific
introduction of evidence at the trial. Accordingly, an additiona
objection at trial was not necessary and is not a prerequisite for
this court’s appellate review of the propriety of the trial court’s
order determ ni ng absence of estoppel.

The doctrine of estoppel precluded Gouty fromasserting at trial
that dock was not at fault in that CGouty plead that d ock was
liable, settled with dock for $137,500.00, and rel eased d ock. The
trial court erred when it did not apply estoppel in this case. The
Court further erred in submtting to the jury the i ssue as to whet her
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A ock was |iable, rather than the respective percentages of liability
of A ock and Schnepel .
The doctrine of estoppel prevents a party from asserting an

i nconsi stent position in judicial proceedings. Pal m Beach Co. v.

Palm Beach Estates, 148 So. 544, 548 (Fla. 1933); Kaufman v.

Lassiter, 616 So.2d 491, 493 (Fla. 4th DCA 1993); Sal cedo .

Asoci aci on _Qubana, Inc., 368 So.2d 1337, 1338 (Fla. 3rd DCA 1979);

G auer v. Qccidental Life Insurance Co., 363 So.2d 583, 585 (Fla. 1st

DCA 1978) United Contractors, Inc. v. United Construction Corp., 187

So.2d 695, 701-702 (Fla. 2nd DCA 1966); Federated Mitual | npl enent

and Hardware | nsurance Conpany v. Giffin, 237 So.2d 38, 42 (Fla. 1st

DCA 1970). |In other words, a party cannot, in the course of litiga-

tion, occupy inconsistent and contradictory positions. Mntero v.

Conpugr aphic Corp., 531 So.2d 1034, 1036 (Fla. 3rd DCA 1988).

The doctrine of judicial estoppel is based upon the theory that,
where a party alleges facts which he asserts are true, the party
initially alleging the facts is estopped to thereafter alter his

position. 1d. See, Pearson v. Harris, 449 So.2d 339 (Fla. 1st DCA

1984). Whet her or not the party alleging the facts as true is
ultimately successful in obtaining a judgnent does not alter the
appl i cation of estoppel against him |d. at 549; Gauer, 363 So.2d
at 585. It also is not necessary to show strict proof of reliance on
another's act or statenment in order to claim judicial estoppel

Woten v. Rhodus, 470 So.2d 844, 847 (Fla. 5th DCA 1985).

This rule of estoppel is in keeping wth condemation of the

"gotcha school of litigation." Sal cedo, 368 So.2d at 1339. As
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stated by the court in Woten, 470 So.2d at 847, asserting a position
i nconsistent with one previously taken in litigation is "the old
"shell gane,' played by the craftier upon the less crafty, but it
ill-becones the player nonetheless.” The Salcedo court stated the
principle as foll ows:

In earlier tinmes, the rule we apply in this case was
said to reflect the feeling that a party may not
"mend his hold,” Chio & MR Co. v. McCarthy, 96 U S
258, 268, 24 L.Ed. 693 (1878), or "blow hot and cold
at the sane tinme" or "have his cake and eat it too."
Federated Mutual Inplenment & Hardware Co. v. Giffin,
supra, at 237 So.2d 42; State . Board of
Comm ssioners of dinton County, 166 Ind. 162, 76
N.E. 986, 1001 (1906). Today, we mght say that the
courts will not allow the practice of the "Catch-22"
or "gotcha!" school of litigation to succeed.
Sal cedo, 368 So.2d at 1339.

As noted i n Federated Mutual | npl enent & Hardware Co., 237 So. 2d

at 42, the essence of the estoppel rule is the integrity of our
system of justice.

In Kautzmann v. Janes, 66 So.2d 36 (Fla. 1953), plaintiff

al l eged facts to support a cause of action which were determ ned both
by the trial and appellate courts to be legally insufficient. 1In a
subsequent suit, plaintiff changed the factual allegations so as to
attenpt to state a claim The Florida Suprene Court held that the
Plaintiff was estopped to change his position by altering the
essential allegations of the action and stat ed:

It nust be presuned that when, in his first

conplaint, the plaintiff alleged an injury as having

occurred in a certain manner he alleged the fact

truthfully, and he will not be heard in a subsequent

suit to allege that his injury occurred in a

different manner, and thereby put the defendant to
t he defense of a second suit bottonmed upon an al | eged
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cause of action that was set at rest by a judgnent in
the first suit..
ld. at 39-40.

In Sal cedo v. Asociacion CQubana, Inc., 368 So.2d 1337 (Fla. 3d

DCA 1979), a defendant successfully contended that a plaintiff's
claimwas a nedical mal practice case and, therefore, nediation was
required. The trial court agreed and the case was submtted to
medi ati on whi ch woul d have tolled the nedical nal practice statute of
limtations. After nediation was concluded, plaintiff attenpted to
sue and defendant inconsistently contended that the clai mwas not a
medi cal mal practice action and, therefore, the statute of limtations
had run while the nediation was pending. The Third District held
that the defendant was estopped from taking these inconsistent
positions, noting that "the nost el enmentary principles of equity and
good consci ence" prohibit a party fromchanging its positionin this
manner for its benefit. Salcedo at 1338.

In this case, Gouty should not be allowed to profit from
asserting inconsistent positions. As wll be discussed below the
trial court's allowng himto do so severely prejudi ced Schnepel, and
permtted Gouty to nmake a double recovery to which he is not
entitled.

Estoppel is particularly applicable when a party has benefited

fromhis prior position. Lanbert v. Nationwi de Mutual Fire |Insurance

Conpany, 456 So.2d 517 (Fla. 1st DCA 1984); G owder v. Jacksonville

Transportation Authority, 669 So.2d 1101 (Fla. 1st DCA 1996);

Saf ecare Medical Center v. Howard, 670 So.2d 1020 (Fla. 4th DCA

1996) .



In Lanbert v. Nationwide Miutual Fire |Insurance Co., 456 So.2d

517 (Fla. 1st DCA 1984), plaintiff sued three alleged tortfeasors in
Federal Court in Al abama for autonobile negligence in causing his
parents' death. Al of the defendants settled with the plaintiff,
and the plaintiff's underinsured notorist carrier consented to the
settl ement. Subsequently, plaintiff filed suit against the
underinsured notorist carrier, alleging that only one vehicle was at
fault, in order to obtain underinsured notorist coverage. The court
held that plaintiff was estopped from asserting inconsistent and
contradictory positions with respect to the sane nmatter. 1d. at 518.
In holding that the plaintiff could not assert inconsistent
positions, the Court stated:
W hold in this case that when ... [plaintiff]
all eged in the Al abama action the existence of three
tortfeasors, and upon such allegations successfully
secured paynent from nore parties than he is now
claimng are |liable, he precluded hinself fromlater
taking an inconsistent position in order to seek
further recovery from... [the underinsured notori st
carrier].

Id. at 5109.

In Cowder v. Jacksonville Transportation Authority, 669 So.2d

1101 (Fla. 1st DCA 1996), a worker's conpensation clainmant was
involved in two accidents. The settlenent of the second accident
claim was based upon a permanent inpairnent, resulting from that
acci dent. Subsequently, the clainmant attenpted inconsistently to
assert that she was entitled to wage | oss benefits fromthe initial
injury because the second injury was only a tenporary exacerbation.

The First District held that, when the claimant sought wage | oss
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benefits based upon a permanent injury fromthe enpl oyer and second
insurance carrier for the second accident, and then successfully
settled that claimfor wage | oss benefits, she precluded herself from
later taking the position that she did not suffer a permanent
inmpairment with regard to that second injury. 1d. at 1104-1105.

In Saf ecare Medical Center v. Howard, 670 So.2d 1020 (Fla. 4th

DCA 1996), plaintiff sued Safecare Medical Center and its enpl oyee,
Howard, for nedical negligence, asserting clains against Safecare
both for its own i ndependent negligence and vicarious responsibility
for Howard' s actions as an enployee. Howard settled the claimwth
the plaintiff. 1In the continuing action against Safecare, Safecare
successfully asserted that plaintiff could not claim vicarious
liability for Howard's actions against it because of Howard's
settlement in the anount of $150, 000 and an execut ed rel ease pursuant
thereto. Subsequently, Safecare settled with plaintiff for $40, 000.
Contending that its settlenment was based on Howard's actions,
Saf ecare sued Howard for indemity. In holding that Safecare was
estopped from alleging a contrary position from that previously
asserted, the court stated:

Saf ecare had taken advantage of the $150, 000 Howard

paid and the release he obtained to avoid |egal

responsibility for his conduct. Safecare could only

have been found negligent at trial for its own

conduct, a result which wuld have barred an

indemmity action against Howard under Houdaille and

its progeny. Having elected to settle when the case

was in such a posture Safecare is estopped from

mani pul ating the basis of its settlement and from

asserting a liability position in this case contrary

to the one it had successfully maintained on the
first appeal. [citations omtted]
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Id. at 1022-1023.
In the present case, Couty alleged the existence of two
tortfeasors, Schnepel and dock, and upon those allegations

successful |l y secured paynent fromd ock. As in Lanbert, & owder, and

Saf ecare CGouty should have been estopped from taking the

i nconsistent position at trial that dock was not |iable.

Gouty should have been estopped from asserting inconsistent
positions with regard to dock's fault, particularly after benefiting
fromhis prior position by receiving a settlenment in the anount of
$137, 500. 00. The jury should have only assessed the respective
liability of Schnepel and Gouty, and shoul d not have had the option
of determning that G ock was not |iable. Because CGouty was not
estopped from denying Qock's liability, coupled with the Court's
subsequent refusal to allow a set-off of settlenent anounts paid by
G ock to Gouty, Gouty received a w ndfall double recovery. Thi s
result is inequitable and contrary to existing Florida |aw The
Court's Order Determ ning Absence of Estoppel should be reversed.

Petitioner contends that Florida public policy encourages

settlenment. That statenent is correct, but has no bearing on the
issues raised by the present case. A party settling with one
defendant is not prohibited fromobtaining a full and fair recovery

fromany remai ni ng defendants. Section 768.81, Florida Statutes,

as interpreted by Messner v. Teacher’s I nsurance Conpany, 598 So. 2d

77 (Fla. 1992) and Wells v. Tallahassee Menorial Regi onal Medi cal

Center, Inc., 659 So.2d 249 (Fla. 1995), creates and allows a fair

met hod for a party to settle against one co-defendant and obtain a
full recovery fromthe remai ni ng defendants. No deterrent effect

woul d occur by applying estoppel to a Plaintiff who has settled and
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obtai ned a financial benefit, when the Plaintiff can obtain a ful
and fair resolution of the liability and danages recoverable from
remai ni ng Def endant s.

In summary, application of the doctrine of judicial estoppel
to the circunstances of this case would not be a deterrent to
settlenment of prospective cases. Moreover, the overriding
principles upon which judicial estoppel is based, specifically
prevention of fraud, injustice, and wunfair advantage, are
conpelling and require the application of that doctrine to the
ci rcunst ances presented by this case. The judicial estoppel sought
in this case does not prohibit subsequent litigation or attenpt to
disturb the prior settlenent. Instead, judicial estoppel nerely
provides a fair and equitable nmethod of resolving the remaining
ltability 1issues against the non-settling defendant w thout
allowing the plaintiff to obtain unfair advantage by taking i ncon-
si stent positions.

The trial court erredinfailing to apply judicial estoppel to
this case and this action should be reversed for a newtrial as to
liability.

CONCLUSI ON

The First District Court of Appeals was correct in ruling
that a set-off was applicable for that portion of the verdict
whi ch represented econom ¢ damages, consistent wth the courts

ruling in Wlls.
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However, the District Court of Appeals erred in failing to
reverse the trial court’s ruling that estoppel nust not be
applied as to the liability of settling co-defendant 4 ock.

This case should be remanded for a newtrial only as to the
respective percentage of liability of Schnepel and 3 ock, in

whi ch Gouty woul d be estopped to deny that G ock is liable.
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