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| NTRODUCTI ON

Petitioner/plaintiff, John M Gouty, will be referenced as

“CGouty” and the Respondent/defendant, J. Al an Schnepel, will be

referenced as “Schnepel.” The settling defendant, d ock, Inc.
wll be referenced as “d ock.” The record on appeal w il be
referenced as (“R ___ "), followed by volunme nunber and page

nunber. The Answer Brief of Respondent/defendant Schnepel w |
be referenced as “Schnepel Brief, at p. ", followed by the

page nunber of the Answer Brief.



ARGUMENT

SCHNEPEL | GNORES THE PLAI N LANGUACGE OF SECTI ON 768. 81,
THE SET- OFF STATUTES, AND THI' S COURT' S OPINION I N
VELLS, VWH CH REQUI RE A FI NDI NG OF JO NT AND SEVERAL
LIABILITY I N ORDER FOR THE SET- OFF STATUTES TO APPLY TO
ECONOM C DANAGES.

In his Answer Brief, Schnepel’s sole basis for claimng a
right to set-off is the [ ast sentence of Section 768.81(3) Fla.
Stat. (1997):

“...with respect to any party whose
percentage of fault equals or exceeds that of
a particular claimnt, the court shall enter
judgnent with respect to econom c danages
against that party on the basis of the
doctrine of joint and several liability.”

(Enmphasi s supplied). (Schnepel Brief at p. 10)
Schnepel argues that, even though he was found 100% | i abl e,
as long as his liability exceeded that of the plaintiff then
joint and several liability exists for econom c damages.
Clearly, Schnepel fails to recognize the plain neaning of the
phrase “on the basis of the doctrine of joint and several

l[iability.”? Under the doctrine, another entity still nust be

found liable to create joint and several liability.2 If a

'As is evidenced by his repeated nisquotes of this |ast
sentence by omtting the words “of the doctrine” fromthe phrase:
“on the basis of joint and several liability” (Schnepel Brief at
pp. 10 and 24).

’Schnepel asserts that we seek to rewite § 768.81(3) by
addi ng t he | anguage enphasi zed bel ow

“...the court shall enter judgnent with respect to
econom ¢ danmages agai nst that party on the basis of the

1



defendant is found 100% i able, then the doctrine states that
joint and several liability cannot exist and judgnent nust be
entered agai nst the non-settling tortfeasor for 100% of the
econom ¢ and non-econom ¢ damages.

The | anguage of the set-off statutes allows for no other
interpretation. |In fact, Schnepel concedes that the nost
recently enacted set-off statute, Section 768.31(5), requires a
finding of joint and several liability. Schnepel then tries to
di stingui sh Section 768.31(5) fromthe two ol der set-off statutes
to assert that those two statutes control and do not require a
finding of joint and several liability (Schnepel’s Brief at pp.
19 and 20.)%® Contrary to this argunment, this Court has
previously held that all three of the set-off statutes are to be
read in pari materia in concluding that the application of any

setof f pre-supposes “the existence of nultiple defendants jointly

liable for the sanme danages.” Wells v. Tall ahassee Menori al

Regi onal Medical Center, Inc., 659 So.2d 249, at 252-53 (Fla.

doctrine of joint and several liability, if that party
is determned to be jointly and severally liable with
sone other party.” (Enphasis in original) (Schnepel
Brief at p. 11).

That assertion lacks nerit because the enphasi zed | anguage is
redundant and nerely restates the doctrine of joint and several
liability referred to in the previous |ine.

30 course statutory construction would require that nost
recently enacted and nore specific statute, 8 768.31(5), would
govern if a conflict in the |language of the set-off statutes were
f ound.



1995) (enphasis supplied).

Simlarly, Schnepel’s assertions that the joint liability
references in sub-sections (1) of 8 46.015 and 8 768. 041 shoul d
be ignored and that sub-sections (2) do not require joint
liability are without nerit. Wen read in context, the |anguage
of these statutes places the burden on the non-settling defendant
to “show the court” that the settling defendant’s rel ease was in
“partial satisfaction of the danages [the non-settling defendant
was|] sued for.” If the non-settling defendant is found 100% at
fault, then he is liable for 100% of the damages and, under 8§
768. 041 and 46. 015, the settlenent dollars cannot be considered
in partial satisfaction of the damages that the non-settling

def endant was sued for. See, e.g., Ranbaumv. Sw sher, 435

N.W2d 19 (Mnn. 1989) (holding that settlenent “paynments” refer
“only to paynent for that portion of plaintiff’s damages
representing the settling defendant’s share of the liability.”)
The cases cited by Schnepel to support his claimthat a
finding of joint and several liability is not required under the
set-of f statutes (See Schnepel Brief at pp. 13-16 and 21-23), do

not apply because they either (1) predate Fabre and Wells,* (2)

4 See e.qg., Departnent of Transportation v. Wbb, 409 So.2d
1061 (Fla. 1t DCA 1981) (because of cross-clains and
counterclains, settling defendants renai ned on verdict form and
all were found liable); also, Gty of Jacksonville v. Qutlaw 538
So.2d 1360 (Fla. 15t DCA 1989) (language of the rel ease al so
specifically stated that the settling defendant was not
“rel easing any other joint tortfeasor.”).

3



involve a jury assigning fault to the settling defendant,® (3)
i nvol ve contract clains not subject to Chapter 768,°% or (4) fai

to consider the effect of Wells and § 768.81.°

1. TH S STATE' S ADOPTI ON OF COMPARATI VE FAULT AND THE
UNI FORM CONTRI BUTI ON AMONG TORTFEASORS ACT SHI FTED THE
PRI MARY FOCUS FROM THE SI NGLE RECOVERY RULE TO THE
APPCRTI ONVENT OF FAULT RULE. OTHER STATES THAT HAVE
ADOPTED SI M LAR STATUTORY SCHEMES AND HAVE ADDRESSED
TH'S |1 SSUE HAVE FOUND NO JO NT AND SEVERAL LI ABILITY
AND THUS NO SET OFF. BECAUSE OF SI GNI FI CANT STATUTORY
DI FFERENCES, THE CALI FORNI A STATUTES AND CASE LAW HAVE
NO APPLI CATI ON HERE

I n adopting the | anguage of 8 768.81 (“.... the court shal

®> See e.q.,Wggins v. Branin Cadillac, Inc., 669 So.2d 332
(Fla. 379 DCA 1996) (settling defendants 55% and 25% at fault);
Yel |l ow Cab Conpany of St. Petersburg v. Betsy, 696 So.2d 769
(Fla. 2" DCA) (settling defendant 10% at fault); Osen v. Cole
Construction, Inc., 681 So.2d 799 (Fla. 2" DCA 1996) (settling
def endant negligent); and Cohen v. Richter, 667 So.2d 899 (Fl a.
4th DCA 1996) (settling defendant 25% at fault); Wells, supra.
(Settling defendant 10% at fault)

® See, Cent ex-Rooney Construction Conpany v. Martin County,
706 So.2d 20 (Fla. 4'" DCA 1997). In Centex, the breach of
contract clainms survived, but the negligence clains were
dismssed. 8§ 768.81 did not apply and not hing precluded § 46. 015
fromapplying to contractual matters not subject to Chapter 768.

" See, Lauth v. O sten Hone Healthcare, Inc., 678 So.2d 447
(Fla. 2d DCA 1996). Although Wl ls had been decided nore than
one year earlier, the Lauth court failed to apportion the
settlenment and instead set off the entire anmount of the
settlenment pursuant to 8 768.041 with no reference to 8 768.81 or
econom ¢ and non-econom c¢ division. Because the parties in Lauth
apparently failed to raise the issues before this Court, or
reached sonme ot her agreenment, the precedential value of Lauth is
limted at best, as evidenced by the fact that no subsequent case
has cited to Lauth.




enter judgnent against each party liable on the basis of such
party’s percentage of fault ...”), the legislature of this state
shifted its policy focus fromthe plaintiff - the single recovery
rule - to the defendant - the apportionnment of fault rule. This
evolutionary shift in policy focus began with Florida s adoption
of the Uniform Contribution Anong Tortfeasor’s Act at 8§ 768. 31.
Vlls, supra.

As of 1998, 44 jurisdictions had adopted sonme form of
conparative negligence and thereby abrogated or severely limted
the application of joint and several liability. Lee A Wight,
Ut ah's Conparative Apportionnment: \Wat Happened to the
Comparison? 1998 Utah L. Rev. 543, 550 n57 (1998). O these
jurisdictions, tw subgroups can be delineated: (1) states such
as Florida that permt the allocation of fault to settling
tortfeasors and non-party defendants, and (2) jurisdictions that

permt allocation of fault only to parties to the action.

O the first subgroup, eleven jurisdictions, including
Fl ori da, have al so adopted the Uniform Contri bution Agai nst

Tortfeasors Act. Wiile the Chio and Florida courts have yet to



address this issue,® eight of the renmaining nine jurisdictions®
have held that a non-settling defendant is not entitled to a set-
of f of ampbunts paid by a settling defendant to secure a rel ease
where the settling party is found with no fault.?®

O the remaining jurisdictions in subgroup (1), California
appears to be the only state that has adopted both conparative

fault and a formof contribution, and still permtted a set off

8The Onhio Suprene Court, however, has held that a rule
precl udi ng setoff in the absence of a showng of liability is the
nore reasoned view where conparative fault is an issue.
Fidelholtz v. Peller, 690 N E. 2d 502 (Ch. 1998).

° | daho reached the opposite conclusion in Quick v. Crane,
727 P.2d 1187 (1d. 1986) based in large part on the rational e of
Levi v. Montgonery, 120 N.W2d 383 (N.D. 1963). The Levi opinion
has been superceded by North Dakota's subsequent adoption of
conparative fault as noted by the North Dakota Suprene Court in
Bartles v. City of WIliston, 276 NNW2d 113 (N.D. 1979).

©See, Varner v. Perryman, 969 S.W2d 410 (Tenn. Ct. App.
1997); Scalf v. Payne, 583 S.W2d 51 (Ark. 1979) (0% negli gent
party cannot be joint tortfeasor and setoff provisions are not
applicable); Neil v. Kavena, 859 P.2d 203 (Ariz.C.App. 1993)
(setof f cannot occur in the absence of joint and several
liability); Smith v. Zufelt, 880 P.2d 1178 (Col. 1994)
(proportional setoff as determ ned by jury's apportionnent of
fault, rather than pro tanto setoff, is appropriate in absence of
joint and several liability); Medical Center of Delaware, Inc. v.
Mul lins, 637 A 2d 6 (Del. 1994) (jury's determ nation of settling
defendant’s fault is dispositive and setoff is not avail abl e
where settling defendant is exonerated by jury); Wlson v. Galt,
668 P.2d 1104 (N.M C. App. 1983) (consideration paid for
settlenment satisfies that party’s apportioned fault only and no
setoff is available to non-settling parties); Nelson v. Johnson,
599 N.W2d 246 (N.D. 1999) (setoff based upon proportion of fault
i's appropriate when conparative fault precludes finding of joint
and several liability); Charles v. G ant Eagle Markets, 522 A 2d
1 (Pa. 1987) (anpbunt paid by the settling tortfeasor is
irrelevant in absence of joint and several liability).

6



under the subject circunstances, M Conber v. Wlls, 85

Cal . Rptr.2d 376, 378 (Cal. Ct. App. 1999).% As set forth in the
Amrended Initial Brief, any reliance on the M Conber opinion is
m sgui ded. First, the McConber opinion noted that California’s
conparative fault statute has not abolished or nodified joint and
several liability for econom c damages in any way. In contrast,
8768. 81 has abolished joint and several liability for econom c
damages except under specified circunstances.

Second, and perhaps nore inportantly, California included a
short but significant passage in the set-off provision of their
contribution act requiring a set-off where a release is given to

one “clainmed to be liable for the sane tort.” Cal. Civ. Code

Section 877.2. The California Suprene Court enphasized its
reliance on the “clainmed to be |iable” |anguage to apply a set
off without regard to the settling defendant’s apportioned fault
because the settling defendants were clainmed to be liable in the

pl eadi ngs. MConber, supra. The Florida set-off statutes

contain no such | anguage.
As Schnepel points out in his brief, 88 768.041 and 8§ 46. 015

not only refer to joint and several liability but require that

1 One would be remiss in not pointing out the error in
Respondent’s contention that California is the only other state
with a simlar conparative fault schene. For exanple, Chio has
adopted a conparative fault statute simlar to Florida s in that
it retains joint and several liability for econom c damages only
under certain designated circunstances. See, 8§ 2307.31, Ohio
Rev. Code (2000).



the release be given “in partial satisfaction of damges sued
for.” Remarkably, Respondent argues that the quoted | anguage is
sonehow t he equivalent of California s “clained to be liable”
| anguage and thus should have the sane effect. Under this
| anguage, however, if the jury exonerates the settling defendant
then the rel ease cannot be in partial satisfaction of the damages
that the remaini ng defendant has been sued for.!? Accordingly,
t he McConber holding is not applicable.

As a result, the “prevailing view anong the states that
have adopted conparative fault is that no set-off applies under
the instant facts.

I11. THE APPELLATE COURT CORRECTLY RULED THAT SCHNEPEL
WAl VED HI S ESTOPPEL ARGUVMENT BY FAI LI NG TO PROVI DE THE
TRI AL TRANSCRI PT TO SHOW THAT AT TRI AL HE PRESERVED THE
ARGUVENT FOR APPEAL. REGARDLESS, | N THE ABSENCE OF
JUDI Cl AL ACT, OR ADM SSI ON, OR DETRI MENTAL RELI ANCE BY
SCHNEPEL, ESTOPPEL DCES NOT APPLY HERE

Respondent challenges the First District’s refusal to rule
on the estoppel issue on two bases: (1) that the Appl egate and
Phillips opinions cited by the First District are irrel evant
because the estoppel ruling was a “pure |legal ruling” ainmed at
defining “the manner in which the issues would be presented to
the jury,” and (2) that the pretrial order on estoppel was

appeal able. (Schnepel Brief at p. 36). Addressing the second

2 \While the opposite may be true in California, in Florida
the pleadings do not establish liability or have the effect of an
adm ssion. Glbert v. NICA 742 So.2d 688 (Fla. 2" DCA 1999).

8



argunment first, the issue presented by the First District opinion
is not whether the order was appeal abl e, but rather whether the
i ssue was properly preserved for appeal, which it was not.

On the first argunent, Schnepel’s “Mtion for Carification
of Trial Issues”®® sought to limt the evidence and conduct (e.qg.
argunment of counsel) used at trial and, thus, was in substance a

motion in limne. Adkins v. Seaboard Coastline Railroad Co., 351

So.2d 1088 (Fla. 2D DCA 1977); Linchen v. Everett, 338 So.2d 1294

(Fla. 1t DCA 1976). Because the notion was denied, to properly
preserve the issue for appeal, Schnepel was required to object at
trial when the evidence or argunent was presented. Horne v.

Hudson, 25 Fla.L.Wekly D2442 (Fla. 15t DCA 2000); Phillips v.

State, 476 So.2d 194 (Fla. 1985).
In the absence of a stipulation the failure to provide the
trial transcript to neet this burden is fatal to this portion of

the appeal. Applegate v. Barnett Bank of Tall ahassee, 377 So. 2d

1150 (Fla. 1979). One can only presune that the transcript was
not provided and stipulation not sought because the issue was not
preserved at trial. Even if preservation was not an issue here,
the trial transcript was still necessary to determ ne whether (1)
any of the evidence introduced, or argunents nmade, by CGouty at

trial would have been subject to the estoppel order sought by

BThis notion was originally brought as a notion for parti al
summary judgnent which the court refused to hear; it was then
redrafted inits ultimate form (R 117-118 and 142-143).

9



Schnepel or (2) the jury could have found G ock not |iable based
solely on Schnepel’s failure to neet his burden of proof (w thout

regard to Gouty’s actions at trial). See e.g., Mead v. Mead 726

So.2d 825 (Fla. 1st DCA 1999) (the trial court’s ruling is
presunmed correct and the “absence of a transcript precludes
intelligent review of the [appellant’s] clainms that the trial
court erred*).

Regardl ess, in the absence of judicial act or adm ssion or
detrinental reliance by Schnepel (which has not been suggested or
al | eged by Schnepel at any point in this appeal)?! estoppel does
not apply here. The First DCA, quoting fromthe Florida Suprene
Court, defined when judicial estoppel, as alleged by Schnepel,
appl i es:

[ When a party] ... successfully assunes a factua

position on the record to the prejudice of his

adversary, whether by verdict, findings of fact, or

adm ssions in his adversary’s pleadi ngs operating as a

confession of facts he has alleged...”

Federated Mutual |nplenent and Hardware | nsurance Co. V.

Giffin, 237 So.2d 38, 42 (Fla. 1%t DCA 1970) (enphasis

supplied); also, Kaufman v. Lassiter, 616 So.2d 491 (Fl a.
4th DCA 1993).

Not hi ng of the sort occurred in this case. There was no

court order, prior finding of fact, prior judgnent, prior appeal,

4 Nor could he; Schnepel never changed his position or
relied in any way on Gouty’'s settlement with or rel ease of { ock.
Schnepel was not a party to the settlenent or the rel ease (R 2-
259), did not participate in the negotiation of the settlenent or
rel ease, and did not rely on the settlenent or rel ease to change
his position in any way. (R 1-04). Any equitable estoppel theory
or cases cited by Schnepel in support thereof are inapplicable.

10



or prior adm ssion inconsistent wwth Gouty’s position; nor did
the settlenent constitute an adm ssion or factual determ nation
A settlement, although it may inply an assertion to be true,
falls “short of such a determ nation, by adm ssion or otherw se.”

Glbert v. Florida Birth-Rel ated Neurologic I njury Conmpensati on

Ass’'n, 724 So.2d 688 at 690 (Fla. 2d DCA 1999).1 As a result,

appel lant’s claimfor judicial estoppel nust fail.?15

B Although G lbert discussed settlement in the context of

el ection of renedies, the discussion is instructive here. In
finding that the election was not barred by the doctrine of

el ection of renedies, the Second DCA further stated: “the fact
that the defendants in the civil action elected to ‘buy their way
out’ of possible liability in no way adversely affects N CA

NI CA has no nore or no less liability nowthen it did absent the
civil action.” 1d. at 691. The sane is true here. Schnepel was
in no way prejudiced by the 3 ock settlenent, the settlenent
caused Schnepel’s liability to be no nore or no | ess than before
the settlenent, and the settlenment did not constitute an

adm ssion or factual determ nation concerning ock’s liability.
In fact, the release specifically stated that the settlement was
not an adm ssion of liability by dock. (R 2-259).

I'n arguing that a party cannot assert inconsistent or
contradictory positions in judicial proceedings or in the course
of litigation, (Schnepel’s Brief at p. 39), Schnepel m sstates
the | aw and overl ooks basic Florida | aw

i nconsi stent statenments in a pleading do not bind the

party that submtted the pleadings ... the Florida

Rul es of Civil Procedure permt inconsistency in

pl eadings as to either statenents of fact or |egal

t heori es adopt ed.
F. E. Booker v. Sarasota, 707 So.2d 886 at 888 (Fla. 15 DCA
1998). In fact, permtting inconsistent pleadings is the crux of
Rule 1.110(g), Florida Rules of Civil Procedure:

It is clear in Florida that a party nmay state as many
separate clainms or defenses as he has irrespective of
consistency ... the inconsistency permtted in

pl eadi ngs may be either in the statenent of the facts

11



The cases cited by Schnepel in his brief support no other
conclusion. A brief review of the judicial estoppel cases cited
by Schnepel follows and shows that they all involve parties who
t ook positions inconsistent with (1) a prior court order, (2) a
prior verdict or judgnent, (3) a prior appeal, (4) a prior
adm ssion, or (5) prior settlenment with the sane party, none of
whi ch occurred here:

(1) ' Salcedo v. Association Cubana, Inc., 368 So.2d 1337
(Fla. 3d DCA 1979) (defendant who received court order
requiring pre-suit nediation on claimthat action based in
medi cal mal practice as opposed to a general negligence, was
estopped from |l ater asserting against the sanme party that

action was a general negligence action for purposes of
statute of limtations);

I Safecare Medical Center v. C. Howard, D.O, 670 So.2d
1020 (Fla. 4th DCA 1996) (hospital estopped from seeking
indemmity fromdoctor as a result of settlenment with
plaintiff where hospital used plaintiff's prior settlenent
with doctor to obtain a binding ruling from court
elimnating possibility of vicarious liability for doctor’s
negl i gence) ;

(2) ' Kautzman v. Janes, 66 So.2d 36 (Fla. 1953) (applying the
doctrine of res judicata to hold that the plaintiff could
not take position in second action inconsistent with
position in the first action for which it received a
judgnent against the sane defendant);

I Mntero v. ConpuG aphic Corporation, 531 So.2d 1034
(Fla. 379 DCA 1988) (holding that defendant could not obtain
sunmary judgnent and then maintain an inconsistent position

or in the legal theories adopted .... "The salutary
pur pose of the rule would be emascul ated, if not
conpletely destroyed, if the allegations of fact
contained in an alternative and inconsistent statenent
of a cause of action or defense could be used in
evi dence agai nst the pl eader as proof of the facts
all eged in such pleading’ (cites omtted).

Qgden v. Groves, 241 So.2d 756 at 759 (Fla. 1t DCA 1970).
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(3)

(4)

(5)

to the summary judgnent on appeal.

I Gauer, supra at 585 (plaintiff obtained a judgnent
against his insurer for disability benefits total disability
and was estopped fromasserting, in a subsequent |awsuit

agai nst the sane insurer, that he was able to work after the

acci dent);

! Pearson v. Harris, 449 So.2d 339 (Fla. 1st DCA 1984)
(after plaintiff obtained worker’s conpensation judgnent, he
was estopped fromfiling subsequent suit against the sane

enpl oyer alleging position that plaintiff was an i ndependent

contractor and not an enpl oyee);

! Federated Mutual Inplenent and Hardware |nsurance

Conpany v. Giffin, 237 So.2d 38 (Fla. 1st DCA 1970) (wfe
of deceased enpl oyee obtai ned judgnent on theory that
husband was engaged in course of his enploynent at tinme of
his death and could not then assert that her husband was not
engaged in course of enploynment in a subsequent action

agai nst the sane insurer);

I Kaufman, supra (a party cannot take a position
i nconsistent with position successfully asserted on previous
appeal agai nst sane adversary);

I Woten v. Rhodus, 470 So.2d 844 (Fla. 5'" DCA 1985) (in
reliance on defendant’s position, the plaintiff dism ssed
its claimand brought it in a later petition and in the

| ater petition against the sane party the defendant was
estopped to argue that the claimshould have been brought in

the prior action);

I Crowder v. Jacksonville Transit Authority, 669 So.2d

1101 (Fla. 1%t DCA 1996) (plaintiff, after settling worker’s
conpensati on cl ai m based on position that he suffered a
permanent injury, was, in a subsequent worker’s conpensation
cl ai m agai nst the sane enployer, precluded from asserting
that the subject accident caused no permanent injury);

I Lanbert v. Nationw de Mutual |nsurance Conpany, 456

So.2d 517 (Fla. 1t DCA 1984). At an Al abama nedi ation
plaintiff settled with the three tortfeasors, recovering the
policy limts of one tortfeasor, Cassidy, and | ess than the
policy limts of the other two tortfeasors. As plaintiff’s
uni nsured nmotorist carrier and Cassidy’s liability carrier,
Nati onwi de, was present at nedi ation and approved the
settlement. Plaintiff was estopped fromalleging that only
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Cassidy was negligent in a subsequent uni nsured notori st
action against Nationwi de. Essential to this holding was
the fact that Nationw de, was a party to the nediation, and
had to approve the settlenent as Lanbert’s uninsured
notorist carrier. Lanbert, supra. at p. 519 and fn.1

At the tinme of Lanbert, no opportunity existed for a jury to
address the issue of whether there was fault attributable to
the settling defendants. Today, finality of a judicial
determ nation exists because the settling defendant’s nanme
may appear on the verdict formso a jury can determ ne
fault. Fabre, supra.

Furthernore, the 1984 Lanbert holding is rendered obsol ete
by 8 768.81, Florida Statutes (1986) and the Florida Suprene

Court’s ruling in Fabre v. Marin in 1993. As the First District

acknow edged:

“Qur exam nation of Florida | aw does not reveal a
decision directly on point with this case, in which a
prior allegation in a | egal proceeding set up the
opportunity for a party to gain a financial advantage
without the finality of a judicial determ nation.
However, the extension of this estoppel concept, which
is nore in the nature of a rule of procedure or
judicially estopped policy, is found in other
jurisdictions.”

Lanbert, supra. at 518. (Enphasis supplied).

Not only is Schnepel’s position unsupported by the law, it
contradicts the express intent of the legislature and the courts

to encourage settlenent. Crosby v. Jones, 705 So.2d 1356 at 1358

(Fla. 1998); also see Wells, supra at 252. Under Schnepel’s
position, no plaintiff would settle with one of several

def endants or potential defendants because no natter how snall
the settlenent, plaintiff would be estopped fromarguing that the
settling party was not at fault. Only where it is undisputed by

all parties that the settling party is liable or the anount

14



of fered exceeds any possible fault of that defendant, would a
settlenment occur - a very rare occasion indeed and obviously not
a result intended by the legislature s passing of 8§ 768.81 and
the Florida Suprene Court’s holding in Fabre, supra.

As a result, even if this Court considered Schnepel’s
estoppel argunent on the nerits, the trial court’s refusal to
apply estoppel should be affirnmed, the First DCA ruling reversed,
Judge Van Nortwi ck’ s di ssent adopted, the certified question

answered in the negative, and the set-off disall owed.
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