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PRELI M NARY STATEMENT

The follow ng abbreviations and references w |
t hroughout the text of Petitioner’s brief:
Coast al Fl ori da Pol i ce Benevol ent

Associ ation, I nc: CFPBA.

be used

Phillip B. WIIlians, Sheriff of Brevard

County: Sheriff WIIians.

Public Enployees Relations Conmm ssion:

PERC.

Record on Appeal : ROA at

All references tothe Florida Statutes will be to the 1999

versi on, unl ess otherw se not ed.

For the Court’s conveni ence, copies of the foll ow ng cases

are contained in the appendix to the brief:

TAB 1 Wllians . Coast al Florida Police Benevol ent
Associ ation Inc., So.2d __, 25 Fla. L. Wekly
D2051, 2000 WL 1205626 (Fla. 5'" DCA, Opinion August
25, 2000).

TAB 2 Service Enployees International Union, Local 16,

AFL-CIO v. Public Enployees Relations Comm Ssion,

752 So.2d 569 (Fla. 2000).

TAB 3 Chiles v. State Enpl oyees Attorneys GQuild, 734 So. 2d

1030 (Fla. 1999).



STATEMENT OF THE CASE AND FACTS

I n md-January, 2000, the Florida Suprene Court issuedits

decision in the case of Service Enpl oyees |International Union

Local 16, AFL-C Ov. Public Enpl oyees Rel ati ons Conmni ssi on, 752

So.2d 569 (Fla. 2000). The decision resulted in a flourish of
organi zational activities for the purpose of collective

bar gai ni ng anong the deputy sheriffs in Florida.
1 ROA at 114-115.

On February 16, 2000, the Coastal Florida Police Benevolent Association, Inc., filed
arepresentation certification petition with the Public EmployeesRel ations Commission seeking
to be certified as the exclusive collective bargaining agent for a bargaining unit comprised of
certain sworn personnel working for the Brevard County Sheriff’s Office in the positions of
deputy sheriff, field training officer, corporal and sergeant. ROA at 13-15. The petition
excluded from the proposed bargaining unit non-sworn personnel for the Sheriff as well as
sworn personnd in the positions of lieutenant, major, inspector, commander, chief deputy and
sheriff. ROA at 14. The petition was accompanied by showing of interest statements signed by
165 of the estimated 372 deputies included in CFPBA’ s proposed bargaining unit.
2ROA at 14.

PERC issued a notice of sufficiency with respect to CFPBA’s representation petition

! Asnoted by PERC, there are seven other representation certification petitions pending before
it at the present time involving literaly thousands of deputy sheriffs. ROA at 114-115.

2 Section 447.307(2), Fl ori da St at ues, requires a
representation certification petition be acconpani ed by show ng
of interest statenments signed by 30 percent of the individuals
in the proposed bargaining unit sought to be represented by the
petitioning organization.



on February 18, 2000. ROA at 17-18. It found the petition was sufficient on its face and
ordered an evidentiary hearing to resolve factual and legal disputes concerning the petition.
ROA at 17 and 40-41. PERC' s notice of sufficiency specifically noted:

The Florida Supreme Court’ s recent opinion in Service Employees

International Union, Local 16, AFL-CIO v. Public Employees

Relations Commission, et a., No. SC 94-427 (Fla. January 13,

2000), casts doubt asto the vitality of its prior decision in Murphy

v. Mack, 358 So0.2d 822 (Fla. 1978), holding that deputy sheriffsare

not public employees. Therefore, we find this petition to represent

deputy sheriffsfor the purpose of collective bargaining sufficient in

order to develop a record as to the deputies duties and

responsibilities vis-a-vis the sheriff himself.
ROA at 17.

Subsequently, Sheriff Williams filed a petition for writ of prohibition with the Fifth

District Court of Appeal. ROA at 1-12. The sheriff sought a writ prohibiting PERC from
exercising jurisdiction over the CFPBA petitionasit related to “individual sappointed asdeputy

sheriffs.” ROA at 6. The sheriff argued that the case of Murphy v. Mack, 358 So.2d 822 (Fla.

1978), controlled the matter and PERC lacked jurisdiction to proceed to an evidentiary
hearing. ROA at 6.

On August 25, 2000, the district court issued its opinion denying Sheriff Williams
petition and certifying the legal issue raised by the petition to this Court, stating:

We think the Service Employees case has substantially eroded the
rationale of the Murphy case, but we are concerned that we may be
inerror in our reading of Service Employees. Since thisis acase of
great public importance and there are several similar cases pending
before PERC, wecertify to the Florida Supreme Court thefollowing
guestion:

ARE DEPUTY SHERIFFS CATEGORICALLY EXCLUDED FROM
HAVINGCOLLECTIVEBARGAININGRIGHTSUNDERCHAPTER
4477



We therefore deny the writ, but grant the stay of the
proceedings bel ow to enabl e the partiesto seek review inthe Florida
Supreme Court.
ROA at 148.
Following invocation of the court’s discretionary jurisdiction by CFPBA, this Court
deferred accepting jurisdiction of the case and directed the parties to file briefs on the merits

of the case. ROA at 156.



SUMMARY OF THE ARGUMENT

This Court’s general holding in the case of Service

Empl oyees International Union, Local 16, AFL-CIO v. Public

Enpl oyees Rel ati ons Conm ssi on, 752 So. 2d 569, 573 (Fl a. 2000),

that all of Florida s public workers, regardless of job title,
enjoy the right to collectively bargain is correct. The | egal
analysis and rationale utilized by the Court in the case is
also correct, from both a comobn sense and constitutiona

perspective. Applying the Service Enployees and ot her recent

court decisions relating to the right to collective bargaining
to the certified question posed by the district court |eads to
only a single conclusion: deputy sheriffs are not categorically
excluded fromcollective bargaining rights under Chapter 447

Part 11, Florida Statutes.

In the Service Enpl oyees case, the Court confronts for the

second tinme in a year, a fundanental question regarding the
right to collectively bargain: which of Florida’s public
wor kers are guaranteed the right to collectively bargain? See

also, Chiles v. State Enpl oyees Attorneys @Qild, 734 So.2d 1030

(Fla. 1999). |Its answer is clear and unequivocal: al

i ndi vi dual s who work as enpl oyees in the “ordi nary sense of the
word” are entitled to collectively bargain. 752 So.2d at 753.
The only exceptions to this general standard are manageri al

| evel enpl oyees, as well as other Iimted specialized workers,



whose exclusion from collective bargaining is warranted by a

conpelling state interest. 752 So.2d at 753 and Chiles v. State

Empl oyees Attorneys Quild, 734 So.2d at 1033-1034.

The Court’s rationale in both Service Enployees and

Attorneys @iild <cases is sinple, straightforward and

constitutionally founded. Col l ective bar gai ni ng IS a
fundanmental constitutional right applicable to all Florida
wor kers, both public and private. Article |, Section 6, Florida
Constitution. As such, it applies broadly to all persons who
work as enployees in the ordinary sense of the word and may
only be denied or restricted based upon a conpelling state
interest inplenented in the | east intrusive nmeans possi ble. 752

So.2d at 571 and 734 So. 2d at 1033-1034. See al so, Hill sborough

County Gover nnent al Enpl oyees Association, Inc. v. Hllsborough

County Aviation Authority, 522 So.2d 358, 362 (Fla. 1988).

In Service Enployees, this Court recogni zes that, today,

the deputies of Florida' s constitutional officers resenble
“public enpl oyees” in the ordinary sense of the word. 752 So. 2d
at 573. In fact, the Court has specifically recogni zed deputy
sheriffs are enployees in the commonly understood neani ng of

the term lson v. Zimerman, 372 So.2d 431, 436 (Fla. 1979).

Clearly, deputy sheriffs are public workers, regardl ess of job
title, entitled to collectively bargain under application of

the Service Enployees rationale and are not categorically

excl uded fromcol | ective bargai ni ng under Chapter 447, Part |1,



Fl ori da St at ut es.

Furt hernore, the decision and rati onal e of Murphy v. Mck,

358 So.2d 822 (Fla. 1978), offer no basis for categorically
denying this valuable constitutional right to Florida’s deputy
sheriffs. The rationale of Mirphy does not neet the exacting
standard of review, i.e. strict judicial scrutiny, for any
| egi sl ative or judicial decision, which seeks to abridge the
right to collectively bargain.

As this Court correctly notes in Service Enployees, the

Mur phy case refl ects, essentially, an unwar r ant ed
precisionist’s review and application of the constitutiona
right to collectively bargain which exalts formover substance.
752 So.2d at 573. Neither the technical distinctions in
termnology cited, nor the cases relied upon in Mirphy
establish a conpelling state interest for denying deputy
sheriffs the right to collectively bargain which is presently
enjoyed by the rest of Florida’s public workers and |aw
enforcenment officers. 752 So.2d at 573.

The Coastal Florida Police Benevol ent Association, Inc.,
requests the Florida Suprene Court accept jurisdiction of this
case and find that deputy sheriffs in Florida are not
categorical ly excl uded fromhavi ng col | ective bargaining rights

under Chapter 447, Part 11, Florida Statutes.



| SSUE PRESENTED

ARE DEPUTY SHERI FFS CATEGORI CALLY EXCLUDED
FROM HAVI NG COLLECTI VE BARGAI NI NG RI GHTS
UNDER CHAPTER 4477

ARGUMENT

APPLI CATION OF THI'S COURT' S HOLDI NGS AND
RATI ONALE I N I TS RECENT SERVI CE EMPLOYEES
AND ATTORNEYS GU LD DECI SIONS DI CTATES
THAT THE COURT FIND DEPUTY SHERI FFS ARE
NOT CATEGORI CALLY EXCLUDED FROM COLLECTI VE
BARGAI NI NG RI GHTS UNDER CHAPTER 447, PART
1, FLORI DA STATUTES.

In the past year, this Court has issued two significant
decisions involving the right to collectively bargain, which
is guaranteed to Florida’s public workers by Article I, Section

6, Florida Constitution. The first case, Chiles v. State

Enpl oyees Attorneys @Quild, 734 So.2d 1030 (Fla. 1999), holds

that persons enployed as attorneys by the State of Florida
cannot be categorically denied the right to collectively
bar gai n under Chapter 447, Part Il, Florida Statutes. The Court
finds that a statute inposing such a bl anket ban on collective
bargai ning by the State’s attorneys i s unconstitutional because
it does not serve a conpelling state interest in the |east
i ntrusive neans possible. 1d. at 1036.

Approxi mately seven nonths l|ater, the Court issued a
second deci sion involving the right of Florida' s public workers
to engage in collective bargaining. The second case, Service

Empl oyees International Union, Local 16, AFL-C O v. Public




Enpl oyees Rel ations Conm ssion, 752 So.2d 569 (Fla. 2000),

finds specifically that Florida's deputy court clerks are
public enployees wthin the contenplation of Section
447.203(3), Florida Statutes. Id. at 569.

More i nportantly, the Court uses the decisionto establish
a “bright line” test for determ ning which of Florida’s public
wor kers enj oy col l ective bargaining rights. 1d. At 573-574. The
test is whether an individual works as an enployee in the
“ordinary sense of the word.” If so, he or she is entitled to
collectively bargain. Id. at 573-574. In so holding, the Court
severely criticizes, if not inplicitly reverses, an earlier

deci sion rendered in the case of Murphy v. Mack, 358 So. 2d 822

(Fla. 1988), finding that deputy sheriffs are not “public
enpl oyees” under Chapter 447. 1d. at 573-574.
The present case is the |ogical extension of the Court’s

rationale in the Attorneys @iild and Service Enployees

decisions. It places the *“blanket ban” against collective
bargaining by Florida s deputy sheriffs, squarely before the
Court.

It is the position of CFPBA that the Court’s hol di ngs and

rationale in Attorneys and Servi ce Enpl oyees dictate a single,

| ogical and constitutional result in the present case: a
finding that deputy sheriffs are not categorically excluded
fromcollective bargaining rights under Chapter 447, Part 11

Fl ori da St at ut es.



A. The Attorneys Guild and Service Enpl oyees Cases

The Attorneys CGuild and Service Enmpl oyees cases refl ect

the current lawwith respect to the ability of the | egislature
or judiciary to deny Florida's public workers the right to
collectively bargain. While the holdings in the cases are
significant, of equal significance is the fact that each case
reflects a nore legally refined and combn sense approach to
this fundanental right, not found in earlier decisions of the
Court.

As previously stated, the Attorneys Guild case deals wth

an attenpt by the legislature to categorically exclude the
attorneys working for the State of Florida fromthe right to
collectively bargain. 734 So.2d at 1032. The |egislature
attenpted to achieve this “blanket ban” agai nst bargai ni ng by
excluding the attorneys from the definition of “public
enpl oyee” as defined in Section 447.203(3). 1d.

The significance of the decision rests not only in the
Court’s holding that such a prohibition is unconstitutional,
but al so, in the standard of review adopted by the Court to be
used i n anal yzi ng statutory prohibitions to bargaining i nposed
by the legislature. 1d. at 1033. The standard is one of the
strict judicial scrutiny:

A statute abridging the right of state

enpl oyees to bargain is consonant with the
constitution only if it vindi cates a

10



conpelling state interest by mnimally
necessary neans.

734 So.2d at 1033 (quoting | ower court opinion wth approval).

See al so, Hi | | sbor ough Count y Gover nnent al Enpl oyees

Association v. Hillsborough County Aviation Authority, 572

So. 2d 358, 362 (Fla. 1988). This standard is a refinenent, and
a nore strict standard of review than previously utilized by
the courts. 1d. at 1033

The legal principle to be drawn fromthe Attorneys Guild

decision is that a blanket ban (or categorical exclusion)
prohi biting a class of Florida's public workers fromcollective
bargaining is wunconstitutional wunless it “vindicates a

conpelling state interest by mninmally necessary neans.”

The Servi ce Enpl oyees case provi des additional refinenment

to this area of the |law by providing a broad, conmopn-sense
interpretation of the term*“public enployee” found in Section
447.203(3). Instead of confronting a specific |egislative
prohibition to bargain like the one in reviewed in the

Attorneys CQuild case, the Court in Service Enpl oyees confronts

an inplicit judicial prohibition to collectively bargain
i nposed on Florida' s “deputy” court clerks and prem sed on the
hi storical status of Florida's “deputies,” espoused in the case

of Murphy v. Mack, 358 So.2d 822 (Fla. 1978).

In Service Enployees, the Court rejects job-title based

distinctions and historical premses for denying Florida's

11



public workers the constitutional right to collectively
bargain. 752 So.2d at 572-573. Instead, the Court uses a
common-sense test to determning whether or not a worker
constitutes a “public enployee.” The test is sinply whether an
i ndi vi dual works for an enployer in the “ordinary sense of the
word.” ld. 752 So.2d at 573. The Court supports this broad,
inclusive interpretation of Section 447.203(3), by reliance on
Article 1, Section 6, Florida Constitution, as well as the
| egislative statenent of intent set forth in Section 447. 201,
Florida Statutes. Id. at 570-571

Significantly, the Court confronts squarely the Mirphy
decision rejecting it as exalting form over substance in
“contravention of the plain |anguage and broad purpose” of
Chapter 447, Part I1. 1d. at 573. The Court discredits the
technical distinctions relied on in Murphy to support denying
deputy sheriffs the right to collectively bargain. Id. at 573.
Furthernore, it notes that the cases relied on in Miurphy do not
i nvol ve the same facts or policy issues raised by the right to
collectively bargain. Id. at 573.

Refusing to follow the technical, precisionist approach

found i n Murphy, the Court in Service Enpl oyees adopts a bri ght

i ne, comon-sense approach to the i ssue of bargaining rights:

Based on the foregoing, we hold that where
the collective bargaining rights of public
enpl oyees are in issue, the plain|anguage of
chapter 447 controls and applies across the
board to all public workers, regardl ess of

12



job title. The abiding bright 1line for
determ ning coverage under part Il is the
sinple “public enpl oyee/ manageri al enpl oyee”
di chotony set forth in section 447.203. |If an
i ndi vidual works as an enployee in the
ordi nary sense of the word under the criteria
set forth in section 447.203(3), he or she is
entitled to the protections of part Il1. On
the other hand, if an individual works as a
manageri al | evel enployee under the criteria
set forth in section 447.203(4) or falls
wi thin any of the other exceptions listed in
section 447.203(3), the protections of part
I1 are inapplicable.

Id. at 573-574.

The |l egal principle to be drawn from Servi ce Enpl oyees is

that the determ nation of coverage under Chapter 447, Part 11
does not rest on an individual’s job title or other technical
terms, but instead, on whether an individual works as an
enpl oyee in the “ordinary sense of the word.” Id. at 573.

B. Deputy Sheriffs are Public Enpl oyees

Wthin the Meaning of Article I, Section 6

Application of the | egal principles utilized by the Court

in the Service Enpl oyees and Attorneys Cuild decisions |eads

to only one answer to the question certified by the district
court: deputy sheriffs are not categorically excluded from
havi ng col | ecti ve bargaining rights under Chapter 447, Part I1,
Florida Statutes. This answer is dictated by the fact deputy
sheriffs are enployees in the ordinary sense of the word. See,

lson v. Zinmernman, 372 So.2d 431, 436 (Fla. 1979).

As recogni zed by the First District Court of Appeal in the

13



case of United Faculty of Florida v. Board of Regents, 417

So. 2d 1055 (Fla. 1st DCA 1982), Article I, Section 6 applies to
enpl oyees in the common ordi nary meani ng of the termwhich was

defined in the case of City of Boca Raton v. Mattef, 81 So.2d

644, 647 (Fla. 1956):

An enployee is one who for consideration
agrees to work subject to the orders and
direction of another, wusually for regular
wages but not necessarily so, and further,
agrees to subject hinself at all tinmes during
t he period of service to the | awful order and
directions of the other in respect to the
wor k done.

417 So.2d at 1058.
3 Clearly, today’s deputy sheriffs meet the commonly understood definition of “employee”

defined by the Court in Mattef.

4

Additionaly, in the case of Ison v. Zimmerman, supra, this Court held that “in the

common meaning of the word ‘ employee’, adeputy sheriff isan employee of the sheriff, or a

3 The United Faculty of Florida case involved a |egislative
prohi bition against collective bargaining by graduate
assistants working for the State universities. 417 So.2d at
1057. The district court enployed an analysis strikingly
simlar to that found in the Attorneys @uild and Service
Enpl oyees deci si ons in finding such a prohi bition
unconstitutional. Id. at 1058-1059. Ironically, this sanme type
of analysis was utilized by the district court in the Mirphy
case before the decision was overturned by this Court. See,
Mur phy v. Mack, 341 So.2d 1008, 1009 (Fla. 1st DCA 1977) rev'd
358 So.2d 822 (Fla. 1978).

4 The Court in Service Enployees tacitly acknow edges the
enpl oyee status of deputy sheriffs findingthat deputy sheriffs
work for a sheriff in the same manner that a nunicipal police
officer works for a police chief. 752 So.2d at 573, fn. 9.

14



person whose services are engaged and recompensed by the sheriff.” 372 So.2d at 436. Thus,
even this Court has acknowledged that deputy sheriffs are employees, and the historical
terminology related to theterm * deputy sheriff” or “officer” islargely aprecisionist refinement

upon the common meaning of “employee’. 372 So.2d at 436.

15



Simply put, deputy sheriffs are public workers or employees in the ordinary sense of

the word. Under the “bright line” test announced by the Court in Service Employees, deputy

sheriffs enjoy the right to collectively bargain and the protections of Chapter 447, Part 1,
unless they are manageria level employees, fall within other exceptions listed in Section
447.203(3), or there is a compelling state interest, which warrants depriving them of their

constitutional right to bargain.

C. Murphy Rational e Cannot Pass Conpel ling
State Interest Test

As recognized in the Hillsborough County Governmental Employees case, the

compelling state interest test is difficult to meet under any circumstances. 522 So.2d at 362.
This is especially true when the “regulation” of the right to collective bargaining is the

compl eteabridgement thereof for an entireclassof publicworkers. Attorneys Guild, 734 So.2d

at 1034. The rationale of Murphy does not satisfy the compelling state interest test nor offer
the Court a basis for denying deputy sheriffs the right to collective bargaining.

Without completely reanalyzing the Service Employees decision, it is fair to

characterize it as a plain rgjection of the Murphy rationale. The Court is extremely candid in
its assessment of the Murphy decision:

The Court in Murphy appears to have exalted form over substance
in contravention of the plain language and broad purpose of the
Act. The fact that deputy sheriffs are said to be “appointed” rather
than “employed” is of little import under chapter 447—the
definitionof “public employee” in section 447.203(3) drawsno such
distinction. As for the cases that the Court relied on in Murphy,
none involved the same facts or policy concerns that werein issue
in Murphy. Further, the fact (asserted by the Clerk) that the
legidature has not revisited chapter 447 in the wake of Murphy is
not sufficient reason to extend that holding to deputy court clerks

16



in contravention of the plain language and broad purpose of part I1.
[footnote omitted]

752 S0.2d at 573.

Having rejected the Murphy rationale as abasis for denying Florida s public workers
the right to collectively bargain, doesMurphy continue to offer acompelling state interest for
denying deputy sheriffsin Florida the right to bargain? The answer is no.

An examination of the Murphy decision reveals that it is premised on three historical
concepts. (1) deputy sheriffs are “officers’ and not employees; (2) deputy sheriffs can, in
theory, act asthe “alter ego” of the sheriff; and (3) the sheriff must maintain “absol ute control
over the selection and retention of deputies.” 358 So.2d at 825 and cases cited therein. None
of these historical concepts offer a compelling state interest for denying deputy sheriffs the
right to collectively bargain.

Certainly, deputy sheriffs are “officers,” but as the Court explained in Service
Employeesthat title and responsibilities which accompany it are not determinative of theright
to collectively bargain. 752 So.2d at 572-573. All of the State's other law enforcement
“officers’, correctiona “ officers’, and municipal police* officers’ enjoy theright to collectively
bargain. Ironically, deputy sheriffsaretheonly certified “law enforcement officers’ astheterm
is defined in Sections 943.10(1) and (14), Florida Statutes, that do not enjoy the right to
collectively bargain.

® Clearly, adeputy sheriff’s status as an “officer” offers no compelling state interest for being

> Under current PERC caselaw, State |law enforcenents,
correctional officers, correctional probation as well as county
and mnuni ci pal police officers engage in collective bargaining.
See e.g., In the Matter of State of Florida, 2 FPER 166 (PERC
1976) (establishing bargaining wunit of all state |aw
enforcenent officers); Florida P.B.A v. State of Florida, 14

17



denied theright to collectively bargain especially when the remainder of the State’ s other law
enforcement officers enjoy this valuable right.

The next concept, the deputy sheriff as the Sheriff’s “alter ego,” offers no basis for
denying deputy sheriffstheright to collectively bargain. The Court explored this concept fully

in Service Employees and rejected it as a basis for denying “deputies’ of Florida's

congtitutional officersthe right to collectively bargain. 752 So.2d at 572-573. Certainly, the
logic of such analysis extends equally to deputy sheriffs.
Furthermore, the Sheriff’s “alter ego” concept has been reviewed in other legd

contextsand been rejected. Recently, in the case of Brown v. Neumann, 188 F.3d 1289, 1291

(11™ Cir. 1999) the Eleventh Circuit Court of Appeal had occasion to review the concept that
“the Deputy Sheriff isthe Sheriff’ salter ego” in Floridafor purposes of liability inacivil rights
action brought under Title42 U.S.C. 8 1983. The plaintiff contended that the sheriff wasliable
for an alleged unjustified arrest by one of his deputy sheriffs since the deputy isthe“ater ego”
of the sheriff. Id. a 1291. The court rejected the plaintiff’s “alter ego” theory as being
“contrary to common sense,” noting that adeputy sheriff issimply under the sheriff’s chain of
command. 1d.

It isequally clear that Florida s Legidature has tacitly recognized the demise of this
“alter ego” concept as it relates to deputy sheriffsin modern society. In recent legidation it,

t00, hasdistinguished between “regular” deputy sheriffsand those deputy sheriffswho perform

FPER § 19234 (PERC 1988) (establishing bargaining unit of state
correctional officers and correctional probation officers).
Even the special agents working for the Florida Departnent of
Law Enforcenent enjoy collective bargaining rights. See,
Florida P.B. A v. Florida Departnent of Managenent Services, 24
FPER 29294 (PERC 1998).
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“managerial, confidential and policymaking duties.” See, Section 30.072(2), Florida Statutes.

6

Simply put, the concept that deputy sheriffs serve as the sheriff’s “alter ego”, while
historically interesting, cannot offer a basis for denying today’s Florida deputy sheriffs the
constitutional right to collectively bargain.

The final concept found in the Murphy case which can arguably be asserted asabasis
for denying deputy sheriffs the right to collectively bargain is the need for the sheriff to
maintain “ absolute control over the selection and retention of deputies.” The ssimple response
to this argument is that it has been considered and rejected by Florida courts in both a civil

service context, 1son v. Zimmerman, supra, and a collective bargaining context, Escambia

County Sheriff’s Department v. Florida Police Benevolent Association, Inc., 376 So.2d 435

6 In 1995, the Florida Legislature adopted a | aw which gives
regul ar deputy sheriffs security fromterm nati on or separation
from their position for political reasons. See, Sections
30.071-30.079, Florida Statutes. Section 30.072(2), defines a
deputy sheriff to include:

(2) “Deputy sheriff” nmeans a |aw enforcenent
of ficer appointed by the sheriff and certified under
chapter 943. The term does not include a person who
perfornms managerial, confidential, or policymaking
duties. Managerial, confidential, and policymaking
appoi ntees who are not covered by this act include

the wundersheriff, chief deputy, director, |egal
advi sor, sheriff’s per sonal secretary or
adm ni strative assistant, or menbers  of t he

sheriff’'s personal staff who report to or work under
the direct supervision of the sheriff or who assi st
the sheriff in the fornul ati on of general or special
orders or in the preparation of the fiscal year
budget, or appoi ntees whose duties primarily involve
t he managenent or operation of the sheriff’'s office
or a departnent or subdivision of that office.

Interestingly, this is the sanme distinction drawn by the Court
in Service Enpl oyees.
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(Fla. 1% DCA 1978) cert. denied 389 So.2d 1109 (Fla. 1980).

The Ison case involved a challenge by the Sheriff of Brevard County to a specid act
creating a civil service system for employees of the sheriff, including deputy sheriffs. The
sheriff argued that civil service protection for his deputy sheriffs would improperly interfere
with the absolute control of the sheriff over his choice of deputies. This Court rgjects this
argument, stating:

We may dispose summarily of appellee’s related contention that

deputy sheriffs should not be protected by civil service. Appellee

contends that deputies historically have been considered not

employees but officers, imbued with some degree of sovereign

power of the sheriff’s office. Therefore, Appellee concludes, a

sheriff should have absolute control over his choice of deputies.

However, we declineto approvejudicially such asweeping view of

the sheriff’s duties to retain his deputies. For this view would

obvioudly contradict both: (1) the spirit of articlelll, section 14, the

constitutional mandate for the establishment of civil service for

“employees and officers’ and (2) the clear legidative intent in

section 30.53, withits specific exception to the independence of the

sheriff’s duties in furtherance of civil service systems.
372 So.2d at 435. Effectively, this Court finds the enactment of Article 111, Section 14 of the
1968 Florida Constitution overrules the absolute control argument to the extent it concludes
that acivil service system for deputies would not unconstitutionally restrict the duties of the
office of sheriff. Once again, the logic of such analysis extends equally to the deputy sheriffs.

The lson decision is fatal to the absolute control argument as it relates to the right to
collectively bargain. Clearly, if the employment protections imposed by a civil service system

on a sheriff’s control of his deputies are not unlawful, then neither can similar employment

protections achieved through the process of collective bargaining negotiations be unlawful.
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" In fact, the First District Court of Appeal in the case of Escambia County Sheriff's

Department v. Florida Police Benevolent Association, Inc., 376 So.2d at 436, utilizesthelson

decisionto rglect aclaim by the sheriff of Escambia County that a specia act, granting deputy
sheriffsin Escambia County the right to both civil service and collective bargaining, does not
contravene the common law status of deputies.

The fact is that some deputy sheriffs already collectively bargain with their sheriffs

without apparent problem. See, Florida Police Benevolent Association, Inc. v. Escambia

County Sheriff’s Department, 16 FPER 9 21035 (PERC 1989), and Broward County Police

Benevolent Association, Inc. v. Sheriff of Broward County, 19 FPER 124196 (PERC 1993).

While most public employers would rather not bargain with their employees, the Florida
Constitution grants such right to Floridapublic workers. A sheriff’s* perceived” problem with
the collective bargaining process is no different than those of every other Florida public
employer. Certainly, such “perceived” concerns do not rise to the level of acompelling state
interest, justifying the denia of a constitutiona right. If they did, then there would be no

collective bargaining for any of Florida's public workers.

" This is especially true since collective bargaining
negotiations do not require the parties to the negotiations
reach agreenent on any specific proposal. Section 447.203(14),
Florida Statutes. \Were agreenent cannot be reached, disputed
issues are ultimately resolved by the public enployer. See,
Section 447.403, Florida Statutes.
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CONCLUSION

Based upon the foregoing discussion and analysis, and in
light of the Court’s recent pronouncenent in the Attorneys

@Qiild and Service Enployees cases, the Coast Florida Police

Benevol ent Association, Inc., urges the Court to answer the
guestion certified to it by the district court in the negative
and find that deputy sheriffs in Florida are not categorically
denied the right to collectively bargain under Chapter 447,

Part 11, Florida Statutes.
DATED this 16" day of October, 2000.

Respectfully submitted,

G. "HAL" JOHNSON, Esquire

Florida Bar No. 200141

Attorney for Coastal Florida Police
Benevolent Association, Inc.

300 East Brevard Street

Tallahassee, Florida 32301

.(800) 733-3722, ext. 406
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