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PRELI M NARY STATEMENT

The foll owm ng abbreviations and references will be used
t hroughout the text of Petitioner’s brief:

Coastal Florida Police Benevol ent
Associ ation, I nc: CFPBA.

Phillip B. WIllianms, Sheriff of Brevard
County: Sheriff WIIians.

Public Enployees Relations Conmm ssion:
PERC.

Petitioner’s Initial Brief: 1.B. at

All references tothe Florida Statutes will be to the 1999

versi on, unl ess otherw se not ed.

STATEMENT ON TYPE STYLE

| hereby certify the Reply Brief of the Petitioner, COASTAL
FLORI DA POLI CE BENEVOLENT ASSOCI ATI ON, I NC., has been typed
in Courier New 12 point, a font that is not proportionately

spaced.



SUMVARY OF THE ARGUMENT

Sheriff WIllians urges the Court to decide this case based
upon the doctrine of stare decisis; however, stare decisis is
not a basis for perpetuation of an erroneously deci ded case,

especially one which involves a fundanental constitutional
right. In the present case, the doctrine of stare decisis is

not a basis for the perpetuation of the fiction that a

Florida | aw enforcenment officer’s constitutional right to
bargain collectively is dependent upon whether the officer is
“appoi nted” or “enpl oyed” or whether the uniformthe officer

wears to work is “deputy green” or “police blue.”
As an exam nation of the answer brief reveals, Sheriff

WIllians’ argunment in support of his positionis built on two

| egal prem ses: (1) Murphy v. Mack, 358 So.2d 822 (Fl a.

1978), was correctly decided, and (2) the Florida Legislature
has not |egislatively overrul ed the Mirphy decision. Thus,
W lians suggests the |egislature nmust intend Mirphy continue
to be the I aw and deputy sheriffs not have the constitutional
right to bargain collectively.

Sheriff Wllians is sinply incorrect. The Mirphy
deci sion was erroneously decided. It was predicated on an
archai c and hyper-technical view of the relationship between
a Florida sheriff and his or her deputy sheriffs which no
| onger exists in contenporary society.

In contrast, the correct legal analysis is found in the

recent cases of Service Empl oyees International Union, Local

16, AFL-CIO v. Public Enpl oyees Rel ati ons Conmi ssi on, 752

So.2d 569 (Fla. 2000) and Chiles v. State Enpl oyees Attorneys

Quild, 734 So.2d 1030 (Fla. 1999). The legal analyses in

t hese cases focus appropriately on the fundanental nature of



the right to bargain collectively under Florida's
Constitution and a common sense approach to its
i npl ementation for Florida s public sector workers.
Sheriff WIllians’ reliance on the |ack of |egislative
expression which overrul es Murphy as “signaling” the
| egi slature’ s approval of the Murphy decision is entirely
m spl aced. As recogni zed by the Court in the Chiles case, the
exclusion of a class of public workers, “enployees in the
ordinary sense of the word,” fromthe fundanental right to
bargain collectively is authorized only when there exists a
conpelling state interest to support such excl usion.

734 So.2d at 1033. Neither Sheriff WIllianms in his brief nor
the Florida Legislature through its enactnents offers the
Court a single conpelling state interest which is served by
excluding Florida’ s deputy sheriffs fromthe right to bargain
col l ectively.

Furthernore, the thrust of legislation follow ng the
Mur phy deci sion —sone specifically granting the right to
col l ective bargaining to deputy sheriffs, others granting
deputy sheriffs career service protection or job security —
denonstrates both a | egislative recognition of deputy
sheriffs as “enployees - in the ordinary sense of the word”
and a substantial erosion of the rationale which underlies
t he Murphy decision. Certainly, such |egislation does not
establish a conpelling state interest to deny deputy sheriffs

the constitutional right to bargain collectively.
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As the court recognizes in the Service Enployees case,

“times have changed”. The historical perspectives found in
Mur phy have little application in contenporary society and
certainly do not offer a “conpelling state interest” for
denying Florida s public workers — in this case Florida' s
deputy sheriffs — the fundanmental constitutional right to
bargain collectively. Under the circunstances and consi st ent

with the Service Enpl oyees rationale, this Court should

overturn the case of Murphy v. Mack and answer the certified

question propounded by the Fifth District Court of Appeal by
finding that deputy sheriffs are not categorically excluded
from having coll ective bargaining rights under Chapter 447

Part 11, Florida Statutes.



REPLY TO RESPONDENT’ S ARGUMENT

DEPUTY SHERI FFS ARE PUBLI C EMPLOYEES
WTH N THE MEANI NG OF ARTI CLE I, SECTION 6
OF THE FLORI DA CONSTI TUTI ON AND CHAPTER
447, PART 11, FLORI DA STATUTES.

Sheriff WIlians urges this court perpetuate a fiction. The
fiction Wllianms seeks to perpetuate is that the | aw
enforcement officers working for himand paid by himare not
public enpl oyees wwthin the nmeaning of Article I, Section 6
of the Florida Constitution. The bases for Sheriff WIIians’
fiction are: (1) in nedieval tinmes these | aw enforcenent
officers were considered to be “deputies” and not “servants”;
(2) these law enforcenent officers are “appointed” and not
“enpl oyed”; (3) these |aw enforcenent officers wear “green”
uni forms when performng their duties and responsibilities as
opposed to police “blue”; and (4) nost significantly, the
Court said these | aw enforcenent officers were not public

enpl oyees in the case of Murphy v. ©Mack, 358 So.2d 822 (Fl a.

1978). Succinctly stated, Sheriff WIlIlianms asserts that
Mur phy has been good | aw for 22 years and based upon the

doctrine of stare decisis it should not be overturned.

Contrary to Sheriff WIlianms’ contention, the doctrine of

stare decisis is not a basis for perpetuation of an

erroneously deci ded case especially one involving a
fundanmental constitutional right. Moreover, the doctrine of

stare decisis is not a basis for perpetuation of a fiction,




built on archaic concepts, that a deputy sheriff is not “an
i ndi vi dual who works as an enpl oyee in the ordinary sense of

the word.” See, Service Enployees International Union, Local

16, AFL-CIO v. Public Enpl oyees Rel ati ons Conmi ssi on, 752

So. 2d 569, 573 (Fla. 2000). In fact, in the Service Enpl oyees

case, after surveying the historical status of deputies at
common law, this Court flatly rejects application of such
hi storical perspectives to the contenporary concept of
col | ective bargaining stating:

Thus, “deputies” of old were generally

manageri al | evel enployees—+o0 use the

| exi con of chapter 447—who coul d take
charge in the principal’ s absence.

Ti mes have changed and the public
officials who once required one or two
deputies to assist themin their tasks
now m ght require a host of assistants.
Further, the range of tasks perfornmed by
t hese workers has expanded and t he tasks

t hensel ves have becone specialized. ...l1n
deference to tradition, such enpl oyees
are often still called “deputies,” but

their positions bear little resenbl ance

to the deputies of old. As noted by the
district court below, the deputies of

today often “look surprisingly |ike other
public enployees.” (citation omtted)

|d. at 573. The sane result should obtain in this case.



Mur phy v. Mack

Certainly, it is understandable that Sheriff WIIlians desires
to base his argunent on the Murphy case and the historical
status of a deputy sheriff as an “officer” rather than an

“enpl oyee”. However, noticeably absent fromWIIians’
argunent are three factors which the Court finds significant

in Service Enpl oyees and Chiles v. State Enpl oyees Attorneys

Guild, 734 So.2d 1030 (Fla. 1999).

First, Sheriff WIIlians does not assert that the actual
duties and responsibilities of a deputy sheriff in the
performance of his or her work differ in any significant
degree from Florida’s other | aw enforcenent officers, all of
whom have the right to bargain collectively.! Thus, while the
titles of these officers (whether “police officer”, “deputy
sheriff,” “special agent” or carrying sonme higher
param litary rank) may differ, it nust be concluded the work
t hey perform does not.

Second, Sheriff WIIlianms does not assert the existence of any
“conpelling state interest” which warrants denyi ng deputy

sheriffs the right to bargain collectively. See, Chiles v.

State Enpl oyees Attorneys @uild, 734 So.2d at 1033-1034.

Thus, it nust be concluded there is no conpelling state

' As explained in the initial brief, all other |aw enforcenent officers at
the state, county or nmunicipal level enjoy the right to bargain
collectively. I.B. at 19, fn.5.



interest, nor even a valid reason, for denying Florida's
deputy sheriffs this fundanental right.
Finally, Sheriff WIIlianms does not attenpt to distinguish his
“deputies” fromthose of other constitutional officers which

this Court reviewed in the Service Enpl oyees case. Thus, it

nmust be concluded there is no significant |egal distinction
bet ween deputy sheriffs and the deputies of other
constitutional officers which renders application of the

Service Enpl oyees rationale to Florida's deputy sheriffs

I nappropri ate.
Sinply put, Sheriff WIlians requests this Court
reaffirmthe Miurphy case based primarily on the contention
that it is “controlling case precedent.”

The problemw th Sheriff WIllianms’ primary contention is
the Murphy case was erroneously decided. It is a decision
based upon historical technicalities and not the strong
br oad- based policy considerations normally utilized when
eval uating the fundanmental right to bargain collectively.
See, Hillsborough County Governnental Enployees Associ ation,
Inc. v. Hillsborough County Aviation Authority, 522 So.2d 358
(Fla. 1988).

Ironically, even the Murphy court recognized that froma

normal , conmon sense perspective, an enpl oyer-enpl oyee
rel ati onship exists between sheriffs and their personnel:

Undoubt edl y, sheriffs performthe
functions normally associated with an
enpl oyer and exercise the requisite
control over their personnel and the
condi tions under which they work.

358 So.2d at 824.



However, havi ng acknow edged the sheriffs’ “normal”
relationship with “their personnel,” the Mirphy court
foregoes any analysis of the significant policy
consi derations involving the fundanental right to bargain
collectively and the broad inplications of denying
individuals that right. Instead, in rote fashion, it recites
the prior case law regarding the traditional relationship
between a sheriff and deputy sheriff. Utilizing those cases,
the court finds that “officers”, while not specifically
excluded fromthe definition of “enployee” found in Section
447.203(2), Florida Statutes, are inpliedly excluded. Id. at
824-826.°2
It is apparent that the Mirphy decision constitutes an
abdi cation of the Court’s responsibility to “attend with

special vigilance” t hose f undanent al rights found in

2 Inexplicably the Mirphy court seizes on the “officer” title carried by
deputy sheriffs to inply their exclusion from Section 447.203(2) w thout
mentioni ng that police officers and other certified|awenforcement officers
carry the sane title and status, but retain the right to bargain
collectively. See, Curry v. Hamond, 16 So.2d 523 (Fla. 1944). See al so,
Fla. AGD 90-15, 86-84 and 77-63 (prohibiting police and other |aw
enforcenent officers fromdual of ficehol di ng pursuant to Articlell, Section
5(A) of the Florida Constitution).



Florida's Constitution. See, Rev. Dr. Janes Arnstronqg V.

Kat herine Harris, So. 2d , 25 Fla. L. Wekly S656

S660 (Fla. Opinion Issued Septenber 7, 2000). Rather than
ensuring the full and fair inplenentation of the right to
bargain collectively for these public workers, the court
sei zes on highly technical and archaic concepts to deny
deputy sheriffs this fundanental right enjoyed by Florida s
ot her | aw enforcenent officers. 358 So.2d at 824-826.
The Coastal Florida P.B.A finds itself in conplete agreenent
with the anal ysis of the Miurphy case set out in Service
Enpl oyees. It bears repeating:

The Court in Mirphy appears to have
exal ted form over substance in
contravention of the plain | anguage and
broad purpose of the Act. The fact that
deputy sheriffs are said to be
“appoi nted” rather than “enpl oyed” is of
l[ittle inmport under chapter 447—the
definition of “public enployee” in
section 447.203(3) draws no such
distinction. As for the cases that the
Court relied on in Mirphy, none involved
the sane facts or policy concerns that
were in issue in Mirphy. Further, the
fact (asserted by the Cerk) that the
| egi sl ature has not revisited chapter 447
in the wake of Murphy is not sufficient
reason to extend that holding to deputy
court clerks in contravention of the
pl ai n | anguage and broad purpose of part
|1

752 So.2d at 573.
In summary, Murphy was erroneously decided and shoul d be
overturned. The analysis and rationale used by the Court in

the Service Enployees and Chil es cases should be applied to
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deputy sheriffs to find they are not categorically excluded
from having coll ective bargaining rights under Chapter 447
Part 11, Florida Statutes.

Leqgi sl ati ve | ntent

There renmains for consideration Sheriff WIIlianms’ secondary
contention that the Florida Legislature has never expressly
rejected the Murphy decision or specifically extended
collective bargaining rights to all of Florida s deputy
sheriffs. Sheriff WIIlianms argues that such failures by the
| egislature “signal” its intent to exclude deputy sheriffs
for the exercise of this fundanental constitutional right.
Sheriff WIllians’ reliance on |egislative enactnents (or
failure to enact) which foll owed the Mirphy decision as
“signaling” the legislature’s intent to deny deputy sheriffs
the right to bargain collectively is msplaced. Mre
inportantly, it denonstrates a basic m sunderstandi ng of the

nature of that right. See, Chiles v. State Enpl oyees

Attorneys Quild, 734 So.2d at 1033-1034.

As this Court explains in the Chiles case, the right to
bargain collectively, secured to Florida’ s public workers by
Article I, Section 6, cannot be abridged, even by the Florida

Legi sl ature, absent a conpelling state interest making it
necessary to do so. Id. Yet, Sheriff WIIlians does not offer

or even argue that there is a conpelling state interest for

denyi ng deputy sheriffs the right to bargain collectively.

11



The legislation which Sheriff Wllianms cites in its brief
does not establish a conpelling state interest for denying
deputy sheriffs the right to bargain. There is no such
interest. Thus, it follows that there is no basis for denying
deputy sheriffs the right to bargain collectively. 734 So. 2d
at 1035.

Assum ng arguendo, the enactnents of the Florida Legislature
have sone inport to the present case, the primary inportance
is recognition by the | egislature of deputy sheriffs as
“enpl oyees in the ordinary sense of the word” and a cl ear
erosion of the rationale which underlies the Mirphy decision.

For exanple, the Florida Legislature has specifically
recogni zed that deputy sheriffs in Escanbia and Broward
counties are public enployees and nmay engage in collectively
bargai ni ng. See, Chapter 89-492, Laws of Florida and Chapter
93-370, Laws of Florida. Today, these deputy sheriffs are
engagi ng in coll ective bargaining.?

Furthernore, the Florida Legislature has extended career
service protection and in sonme instances, career service
enpl oyee status, to nunerous deputy sheriffs including those
in Alachua, Brevard, Polk, Charlotte, Sarasota and Pal m Beach
counties. See, Chapter 86-344, 86-349 and 86-342, Laws of

Fl orida, Chapter 88-443, Laws of Florida and Chapter 93-367,

3 These facts eliminate any arguable contention that there is a conpelling
state interest for denying Florida' s other deputy sheriffs the right to
bargain coll ectively.
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Laws of Florida. See also, Ison v. Zimerman, 372 So.2d 431

(Fla. 1979). Wile these |laws do not grant collective
bargaining rights to deputy sheriffs, they represent a
recognition and novenent by the legislature toward a nore
contenporary view of the sheriff and his or her deputies, as
a normal enpl oyer-enpl oyee rel ati onshi p.

Finally, in 1994 the Florida Legislature enacted Chapter 94-
143, Laws of Florida, which prohibits political retaliation
agai nst deputy sheriffs and provi des procedures for appealing
termnations for lawful political activity. This general |aw
does not establish collective bargaining rights for Florida' s
deputy sheriffs, but it does establish a clear |egislative
di stinction between regular deputy sheriffs and those with
manageri al and confidential responsibilities. See, Section
30.072(2), Florida Statutes. Once again, this definition and
the distinction it contains reflect a contenporary view of
the sheriff, his nmanagerial personnel and regul ar deputy
sheriffs, individuals who work as “enpl oyees in the ordinary
sense of the word.”*

Thus, contrary to Sheriff WIIlians’ assertion, the
| egislature’ s enactnents foll ow ng Mirphy do not support

finding it to be “controlling case precedent.” On the

“To alimted degree, the novement of the legislature is reflective of the
attitudes of the courts on this matter. As noted in the initial brief, the
Eleventh Circuit Court of Appeal recently rejected the historical "alter
ego” rel ationship of a sheriff and his deputy found i n the case of Bl ackburn
V. Brorein, 70 So.2d 273 (Fla. 1954), as “contrary to common sense.” |.B.
at 20 and Brown v. Neumann, 188 F.3d 1289 (11" Cir. 1999).
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contrary, the legislature’s action support the application of

the standards set out in the Attorneys @ild and Service

Enpl oyees cases to Florida's deputy sheriffs and result, in
the final analysis, wth the |l egal conclusion that Florida's
deputy sheriffs are not categorically excluded from havi ng

col | ective bargaining rights.
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CONCLUSI ON

Based upon the foregoi ng discussion and analysis, and in
[ight of the Court’s recent pronouncenent in the Attorneys

@il d and Service Enpl oyees cases, the Coastal Florida Police

Benevol ent Association, Inc., urges the Court to answer the
guestion certified to it by the district court in the
negative and find that deputy sheriffs in Florida are not
categorically denied the right to collectively bargain under
Chapter 447, Part 11, Florida Statutes.

DATED this _13'" day of Decenber, 2000.
Respectful ly subm tted,

G "HAL" JOHNSON, Esquire

Fl orida Bar No. 200141

Attorney for Coastal Florida Police
Benevol ent Associ ation, Inc.

300 East Brevard Street

Tal | ahassee, Florida 32301

(800) 733-3722, ext. 406
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true copy of the foregoing Reply
Brief of Petitioner, has been furnished by mail, to PH LLIP P.
QUASCHNI CK, Esquire, LEONARD J. DI ETZEN, I1l, Esquire, and
WLLIAME. POAERS, JR, Attorneys for Phillip B. WIlians, Post
O fice Box 12186, Tal | ahassee, Florida 32317-2186; JACK E. RUBY,
Assi st ant CGener al Counsel , Public Enployees Relations
Comm ssi on, 2586 Seagate Drive, Turner Building, Suite 100,
Tal | ahassee, Florida 32301-5032; ELLEN LEONARD, Esquire,
Attorney for Cal Henderson, Sheriff of Hillsborough County,
P.O Box 3371, Tanpa, Florida 33601; and to JAMES G BROW\,
Esquire and DOROTHY F. GREEN, Esquire, Attorneys for Robert E.
Newmann, Sheriff of Pal mBeach County, P.QO Box 3108, Ol ando,

Fl ori da 32802-3108, this _13'"" day of Decenber, 2000.

O Counsel
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