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PRELI M NARY STATEMENT

Petitioner/ Appell ant, Departnment of Revenue, w |l be
referred to as “the Departnent” or “DOR’ in the Departnent’s
Initial Brief.

Respondent / Appel l ee, will be referred to as “FMPA" “FMEA" or
“Appel l ees” in the Departnent’s Initial Brief.

Ref erences to the Record on Appeal will be prefixed with
Vol ., followed by the appropriate volume nunber, then the letter

R, followed by the appropriate page nunber, e.g. Vol. I, R 1-5.
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STATEMENT OF THE CASE AND FACTS

The Fl orida Minicipal Agency (hereinafter “FMPA’) is a non-
profit, wholesale electric power supplier, owned by the
muni cipalities it serves, and created under Ch. 163, Part |, Fla.
Stat. (1997). FMPA is a nunicipal electric utility, subject to
s. 212.05 (1)(f), Fla. Stat., and Fla. Adm n. Code R 12A-
1.001(9), promul gated by the Departnent of Revenue (hereinafter
“Department”). (Vol. I, R-13)

The Florida Minicipal Electric Association, Inc.
(hereinafter “FMEA’) is a trade association that represents the
interests of 32 nunicipally owned electric utilities in the State
of Florida. FMEA s nenbers are nunicipal electric utilities,
subject to Fla. Adm n. Code R 12A-1.001(9), pronul gated by the
Department. (Vol. I, R-13)

The Departnent is an agency of the executive branch of state
government with the authority to interpret Section 212.05 (1)(f)
Fla. Stat., and Section 212.08(6), Fla. Stat. (Supp. 1998), and
to pronulgate rules relating to the adm nistration of these
statutes, including Fla. Adm n. Code R 12A-1.001(9).

The Departnent is given jurisdiction to issue a declaratory
statenment interpreting Section 212.05(1)(f), Fla. Stat., and
Section 212.08(6), Fla. Stat. (Supp. 1998), pursuant to Sections

20.21 and 120.565, Fla. Stat., and Fla. Adm n. Code R 12-3.007.



The Departnent issued a Declaratory Statenent in this instant
case based upon a Petition filed with the Departnent on June 3,
1999. The Departnent issued a Declaratory Statenent on Septenber
10, 1999 which is the subject matter of this appeal. (Vol. I, R
28-33). The Departnent declaratory statenent rejected the
Appel l ee’s contention that Ch. 96-397, Section 26, at 2488, Laws
of Fla., was intended to create a new statutory exenption from
sales tax for machinery and equi pnment purchased to carry out
mai nt enance or repair.

On August 16, 2000 the First District Court of Appeal issued
an opinion declaring that the statute, as currently witten, does
provide for such a sales tax exenption and certified the case as

a matter of great public inportance. See Florida Minicipal Power

Agency and Florida Minicipal Electric Association, Inc. V.

Depart ment of Revenue, 25 Fla. L. Wekly D1933 (Fla. First DCA

August 16, 2000). On Septenber 13, 2000 the Departnent tinely

filed its Notice of Appeal.



SUMVARY OF ARGUNVENT

The case is an appeal of Florida Minicipal Power Agency and

Fl ori da Municipal Electric Association, Inc. v. Departnent of

Revenue, 25 Fla. L. Wekly D1933 (Fla. First DCA August 16, 2000)
[ hereinafter “Power.”]. The appeal in this case concerns the
Depart ment of Revenue’'s Declaratory Statement interpretation of
the application of Section 212.08(6), Fla. Stat., to the nenbers
of Appellants’ Association and FMPA . This court has
jurisdiction under Article V, Section 3(b)(4) of the Florida
Consti tution.

The issue for this court to decide is a question of great
public inportance as franmed by the First District in its opinion:
VWHETHER SECTI ON 212.08(6), FLORI DA STATUTES, EXEMPTS FROM SALES
TAXATI ON THOSE MATERI ALS PURCHASED BY MUNI Cl PALLY OANED UTI LI TI ES
FOR USE IN THE REPAI R, REPLACEMENT, OR REFURBI SHVENT OF THEI R
EXI STI NG ELECTRI C ENERGY TRANSM SSI ON OR DI STRI BUTI ON SYSTEMS?
Power, at D1933.

The Departnent submts that this case is a case of great
public inportance because the ruling by the First District in
this case will have a substantial economc inpact to the state
t hrough the creation of a tax exenption in a major Florida
i ndustry where none previously existed and where no econom c
i npact was anticipated. Further, this new unantici pated tax

exenption will affect only one portion of the entire electric



industry within this state. Private electric conpanies in this
state will not enjoy the benefits of this tax exenption. The
First’s adoption of FMPA' s plain | anguage argunment produces an
incorrect and erroneous result when exam ned in the context of
Chapter 96-397, a revisor’s bill, which by its plain | anguage was
directed toward del etion of obsolete statutory |anguage. The
First’s decision produces a substantial unanticipated windfall to
the public electric industry. The First District’s
interpretation of this statute is contrary to the Departnent’s
| ong-standing interpretation of the statute based upon its prior
adm nistration of the statute, upon the legislative history of
the statute, upon this Court’s |ong-standing case |aw that tax
exenptions are to be construed narrow y and agai nst the taxpayer,
and upon jurisprudence of this Court counseling avoi dance of
unr easonabl e resul ts.

It is well established in Florida s jurisprudence that a tax
exenption nust be strictly construed against the party cl aimng

the exenption. State Departnent of Revenue v. Anderson, 403 So.

2d 397 (Fla. 1981). The legislature has codified this sane policy
inthe Florida Statutes. See Section 212.08(13), Fla. Stat. The
Departnent has correctly applied this jurisprudence and i ndeed
the statutes in its Declaratory Statenent concerning the
exenption found in Section 212.08(6), Fla. Stat. The Depart nent
is without authority to give an exenption through a rule to that
which is not expressly created by statute.
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The First District supported its holding with a
m sapplication of a |ine of cases recognizing strict construction
of statutes according to their plain neaning. Power, at D1934.
This construction does not apply in construing an exenption
statute which nust be construed agai nst the taxpayer. State

Depart nent of Revenue v. Anderson, 403 So. 2d 397 (Fla. 1981).

Moreover, it is contrary to this court’s repeated iteration “[we]
will not give a statute a literal interpretation [that] would
produce “an unreasonable or ridiculous conclusion.” Florida

Dept. of Busi ness and Professional Requlation, Dv. of

Pari - Mut uel Wagering v. I nvestnent Corp. of Pal mBeach, 747 So. 2d

374, 383 (Fla. 1999) [quoting Holly v. Auld, 450 So. 2d 217, 219

(Fla.1984)].

Sales tax is inposed equally on both public and private
utility service providers. The tax inposed on the Appellees is
found in Section 212.05(1)(f), Fla. Stat., not in Section
212.08(6), Fla. Stat. Section 212.05(1)(f), Fla. Stat., provides
in part that the tax is al so i nposed:

At the rate of 6 percent on the sale, rental, use,

consunption, or storage for use in this state of

machi nes and equi pnent, and parts and accessories

therefore, ... to be used in furnishing ... public
utility services.!?

Governnmental units are granted a specific exenption fromthe

' The term*“utility service” is defined in s. 203.012(9),
Fla. Stat., to nean “electricity for light, heat, or power;...”

5



paynment of sales or use tax to the extent provided in s.
212.08(6), Fla. Stat. Generally, a nunicipal electric utility
woul d be subject to sales tax to the extent it does not enjoy an
exenption because it is a political subdivision.? The 1996
amendnent® resulting in the present statutory | anguage, wth
stricken words included, is as follows:

Thi s exenption does not include sales, rental, use,

consunption, or storage for use in any political

subdi vision or nmunicipality in this state of nmachines

and equi pnment and parts and accessories therefore used

in the generation, transm ssion, or distribution of
el ectrical energy by systens owned and operated by a

political subdivision in this state except—sales;

Janvary—131943, for transm ssion or distribution

expansi on.
The anmendnent of the exenption to elimnate the | anguage
concerni ng bond or revenue certificates did not, in the
Department’s view, create a new exenption for repairs or
mai nt enance. A fair reading of the amendnent suggests it
el i m nat ed superfl uous | anguage which functioned as a limting
expression to an exenption when enacted in 1971

In its holding the First District states that the
Departnent’s interpretation of the effect of the anmendnent to

Section 212.06(8), Fla. Stat., is clearly erroneous and contrary

2 Section 212.02, Fla. Stat., defines the term “person”
to include municipalities within the scope of the Chapter.

3 Ch. 96-397, Section 26, at 2488, Laws of Fl a.
6



toits plain nmeaning. Power, at D1933. The First District in
its opinion stated that the legislative intent nust primarily
cone fromthe | anguage of the statutes thenselves. Power, at
D1934.

However, this Court has repeatedly recognized that it is
i nappropriate to give a statute a literal interpretation that
woul d produce unreasonable or ridicul ous results. I n contrast
to the First District’s holding, a nore correct reading of the
statute suggests that the 1996 anendnent does not create a new
tax exenption but nerely elimnates | anguage which resulted in a

further |imtation of an exenption created in 1971. \Were a

statute enunerates the things on which it is to operate, it is
ordinarily to be construed as excluding fromits operation al

t hi ngs not expressly nentioned therein. |deal Farns Drainage

District v. Certain Lands, 19 So. 2d 234 (Fla. 1934); Dobbs v.

Sea Isle Hotel, 56 So. 2d 341 (Fla. 1952); Thayer v. State, 335

So. 2d 815 (Fla. 1976)..

The appropriate strict construction of this exenption
results in a further limting of the scope of the exenption,
rat her than an expansion. This is supported by the fact that the
amendnent was included in a bill replete with revisionary
enactnents to renove obsol ete | anguage and the fact that the
Decl aratory Statement indicated that Legislative Staff Analysis

concl uded that there would be no fiscal inpact as a result of the



amendnent (Vol. |, R-32). Thus, the |anguage renoved created no
new exenpti on.
ARGUMENT

EXEMPTI ONS TO TAXI NG STATUTES ARE SPECI AL PRI VI LECGES
GRANTED BY THE LEGQ SLATURE WH CH REQUI RE STRI CT
CONSTRUCTI ON;  THE DEPARTMENT' S RULE ADDRESSI NG

TH'S EXEMPTI ON, BY VIRTUE OF | TS LONG STANDI NG

| NTERPRETATI ON, HAS RECEI VED THE APPROVAL OF THE
FLORI DA LEG SLATURE.

The Appel |l ees take issue with the Departnent’s
interpretation based upon their reading of an anendnent made to
s. 212.08(6), Fla. Stat., by Ch. 96-397, Section 26, at 2488,
Laws of Fla. It should be noted that this amendnent affected an
exenption provision, not the taxing statute.*

A tax exenption nust be strictly construed against the party

claimng the exenption. State Departnent of Revenue v. Anderson,

403 So. 2d 397 (Fla. 1981). The anmendnent resulting in the
present statutory |anguage, wth stricken words included, is as
fol |l ows:

Thi s exenption does not include sales, rental, use,
consunption, or storage for use in any political

subdi vision or nmunicipality in this state of nmachines
and equi prent and parts and accessories therefore used
in the generation, transm ssion, or distribution of

el ectrical energy by systens owned and operated by a

political subdivision in this state exeept—sates:

4 Appellees’ argunment in their Initial Brief belowis
fatally flawed because they m sconstrue s. 212.08(6), Fla. Stat.,
to be a taxing statute when, in fact, it is an exenption statute.

8



Janvary—131943, for transm ssion or distribution

expansi on.

Ch. 96-397, 8§ 26 at 2488, Laws of Fl a.

The Departnent’s current Fla. Admn. Code R 12A-
1.001(9)(b), interpreted the governnental exenption as it applied
to electrical energy systens owned and operated by a political
subdi vision or nmunicipality in this state prior to the anmendnent
of the statute by Ch. 96-397, Section 26, at 2488, Laws of Fl a.
Florida Adm nistrative Code Rule 12A-1.001(9)(b) provided:

(b) Sal es of machines and equi pnent and parts and

accessories therefor for generation, transm ssion,

or distribution of electric energy by systens owned

and operated by a political subdivision or municipality

inthis state shall be subject to the tax except sales,

rental, use, consunption, or storage for which bonds

or revenue certificates are validated on or before

January 1, 1973, for transm ssion or distribution

expansion only. See, s. 212.08(5)(c), Fla. Stat.

The above-referenced rule reflected the view that the sal es of
machi nes and equi pnent used for generation, transm ssion, or
distribution of electric energy by systens owned and operated by
a political subdivision or nmunicipality in this state shall be
subj ect to the tax.

Appel | ees have explicitly acknow edged in their Initial

brief in the District Court that associ ati on menbers are

generally subject to tax found in Chapter 212, Fla. Stat.?®

5> See: Page 4 of the Appellees’ Initial Brief before the
First District Court of Appeal. Appellees acknow edge the
statutory obligation to pay sales tax on machi nes and equi pnent
for transm ssion and distribution.

9



Appel | ees argunents bel ow focused on the grounds of exenption.
The general statenent that menbers of the association are subject
totax is limted, as acknow edged in the rule, by the provisions
of statutory exenption then found in Section 212.08(5)(c), Fla.
Stat. The statute contained an exenption for “... sales, rental,
use, consunption, or storage for use in any political subdivision
for which bonds or revenue certificates are validated on or
before January 1, 1973, for transm ssion or distribution
expansi on.”

The exenption | anguage prior to the 1996 anmendnent sheltered
fromtax certain purchases which net the dual criteria of both
time and specific use. Prior to the amendnent of the statute by
Ch. 96-397, s. 26, at 2488, Laws of Fla., an exenption required
meeting two conditions: 1) equipnment was purchased for expansion
of transmssion or distribution ; and, 2) the purchase related to
bonds or revenue certificates validated on or before January 1,
1973. Only the second criteria was elimnated, not the first.
See Ch. 96-397, Section 26 at 2488, Laws of Fl a.

Thus, prior to the 1996 anendnent, this statute contained an
exenption for a narrowy drafted target. The First District
agreed with this view, but stated that the amendnent broadened
t he general governnental entity sales tax exenption. Power ,
D1933. The Departnent, however, believes that the 1996

anendnent, as the plain | anguage indicated, did not broaden the

10



scope of the exenption but, instead, it followed the |ong-
standing interpretation of the statute that the exenption
pertained solely to the purchase of equipnment for the

transm ssion or distribution for expansion of an el ectrical
energy system owned by a political subdivision. The anmendnent,
in effect, by its deletion of |anguage actually |imted once
again, as previous amendnents to the statute by the |egislature
did, the scope of the exenption.

In its analysis of the effect of the 1996 anendnment on the
scope of the exenption the First District observed at D1933 that
t he

statute, as currently witten, acconplishes this

br oadeni ng of the general sales tax exenption by

[imting the scope of the exclusion to the exenption

only to those materials purchased by these entities for

use in the expansion of existing transm ssion or

di stribution systens.

The question before this Court that whether the 1996 anmendnent
purports to exenpt from sal es taxation materials purchased by
muni ci pally owned utilities for use in the repair, replacenent,

or refurbishing of existing electric energy transm ssion or
distribution systens is of great public inportance precisely
because of the First District’s ruling in this case. The
Departnent agrees with the First District that it is of great
public inportance because the First District’s ruling will have a

substantial economc inpact to the state through the creation of

a tax exenption in a major Florida industry where none previously

11



exi sted and where no fiscal inpact was antici pat ed.

Sinply on its face, the anendnment renoves | anguage fromthe
statute. This renoval of |anguage could only further limt the
scope, not broaden it, of the exenption that the nunicipalities
enjoyed. This court has held on nunerous occasions for over
three quarters of a century that where a statute enunerates the
things on which it is to operate, it is ordinarily to be
construed as excluding fromits operation all things not

expressly nentioned therein. 1ldeal Farns Drainage District v.

Certain Lands, 19 So. 2d 234 (Fla. 1934); Dobbs v. Sea Isle

Hotel, 56 So. 2d 341 (Fla. 1952); Thayer v. State, 335 So. 2d 815
(Fla. 1976). It is sinply contrary to tenets of statutory
construction to presune an exenption has now been created by the
del etion of statutory |anguage. It would seemthat only the
addition of |language to a statute woul d broaden the scope of a
statute. Therefore, the deletion by the |egislature of the
second criteria as explained above did not as the First District
hel d broaden the scope of the exenption to include sales nmade for
the repair, replacenent and refurbishnment of existing
transm ssion or distribution systens.

The subject of the exenption was, and remains, expansion of
el ectrical energy by systens owned by nunicipalities.

1. THE CONTEXT OF THE 1996 AMENDMENT FURTHER SUPPORTS
THE DEPARTMENT’ S | NTERPRETATI ON; CH. 96- 397 GENERALLY
FUNCTI ONED AS A REVISOR S BI LL ELI M NATI NG SURPLUS
OR OBSOLETE LANGUAGE

12



The issue in this case is whether purchases made by
muni ci pal electric utilities of electric transm ssion and
di stribution equipnment for other than transm ssion or
di stribution expansion - e.g., for repair or maintenance - are
exenpt from sales taxation pursuant to Section 212.08(6), Fla.
St at .

The 1996 anendnment of the exenption to elimnate the
| anguage concerni ng bond or revenue certificates did not, in the
Departnment’s view, create a new exenption for repairs or
mai nt enance. Put in another light, it is fair to say that the
exenpti on never addressed repairs. The statutory anmendnent
addr essed expansi on only. See Ch. 96-397, Section 26 at 2488,
Laws of Fla. The correct reading of the anendnent suggests it
el i m nat ed superfl uous | anguage which functioned as a limting
expression to an exenption when enacted in 1971.%° This bill in
fact contained nunerous actions taken by the legislature to

del ete surplus or obsolete | anguage.’” An inportant circunstance

6 The Iimting | anguage “on or before January 1, 1973" was
added in 1971 through Ch. 71-360, Section 7, at 1874-1875, Laws
of Fla. For years preceding 1973, the |language logically limted
the scope of exenption after the date of enactnent up to the year
1973. Thereafter, it limted the scope of exenption to 1973 for
subsequent years.

" A partial list of these revisions is provided for purpose
of viewng this anmendnent in the context of the overal
enactnment. Note the repeated focus on elimnation of obsolete
material. The Summary of Senate Bill 584 (Chapter 96-397) stated
in part:

13



shedding Iight on the legislative intent is the title to Chapter
96- 397 because the title may be considered as an aid to statutory

interpretation. See State ex rel. Szabo Food Services, Inc. v.

D ckinson, 286 So. 2d 529, 531 (Fla. 1973). The title to Chapter

96- 397 states: “An act relating to taxation;... anending s.

212.08, F.S.: deleting obsolete provisions relating to exenptions

for political subdivisions;...” (e.s.) The deletion of the

obsol et e | anguage does not expand or broaden the exenption.

I11. THE FIRST DI STRICT"'S OPI Nl ON M SCONSTRUES A
TAX EXEMPTI ON PROVI SI ON AS A TAXI NG STATUTE AND

An act relating to taxation;... deleting obsolete rates
for the tax on gross receipts for utility services,
amending s. 203.04,F.S.; deleting obsol ete provisions
whi ch repeal ed | aws granting exenptions from gross
recei pts taxes; repealing s. 206.445, F.S., which

provi des authority for the settlenment or conprom se of
penalties or interest which is duplicated in chapter
213; anendi ng ss. 206. 9915, 336.021, and 326. 025, F.S.,
to conform anending s. 212.031, F.S., deleting an
obsol ete exenption fromthe tax on the | ease or rental
of or license in real property; anmending s. 212. 04,
F.S., deleting an obsol ete exenption to the tax on

adm ssions; anmending s. 212.05, F.S., deleting obsolete
provisions relating to occasional sales of vehicles and
tax on interstate tel ecommuni cations services; deleting
an obsolete rate of tax on charges for use of coin-
oper at ed anusenent machi nes, repealing s. 212.20(6)

(c), F.S., which provides for distribution of the
proceeds of a tax on the unlawful sale of drugs,
cannabi s, and controll ed substances, which has been
hel d unconstitutional; amending s. 212.054, F.S.,

del eting obsolete provisions relating to distribution
of discretionary sales surtax proceeds; anending

S. 212.0599, F.S., deleting obsol ete provisions
relating to inplenenting rules; anmending s. 212.08,
F.S.; deleting obsolete provisions relating to
exenptions for political subdivisions.... (e.s)

14



M SI NTERPRETS THE LAWAS A RESULT OF TH S ERROR

The Florida Legislature has created a nunber of sales tax
exenptions, nost of which are contained in Section 212.08, Fla.
Stat. The Departnent, in construing such exenptions, nust adhere
to, and be guided by the | ongstandi ng and fundanental precept of
statutory construction, established by this Court, which mandates
exenptions from or exceptions to, taxing statutes are speci al
privileges granted by the Legislature and nust be strictly

construed. State Departnent of Revenue v. Anderson, 403 So. 2d

397 (Fla. 1981); WIlliamyv. Jones, 326 So. 2d 425 (Fla. 1975);

Straughn v. Canp, 293 So. 2d 689 (Fla. 1974); United States

Gypsum Conpany v. Green, 110 So. 2d 409 (Fla. 1959); Asphalt

Pavers v. Departnent of Revenue, 584 So. 2d 57 (Fla. 1st DCA

1991). The Departnent has no power to confer exenptions that the
Legi sl ature has not chosen to grant. Section 212.08(13), Fla.
Stat., states in pertinent part that:

No transactions shall be exenpt fromthe tax inposed

by this chapter except those expressly exenpted herein...
Thus, if an entity is to escape tax, it nmust clearly show that it
falls within the claimed exenption, with any doubt being resol ved

in favor of the state. State ex rel. Szabo Food Service, Inc. V.

D ckinson, 286 So. 2d 529 (Fla. 1973).
For the reasons stated above, the question posed by the

First District of whether Section 212.08(6), Fla. Stat., exenpts
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fromsales tax materials purchased by municipally owed utilities
for use in the repair, replacenent, or refurbishing of existing
el ectric energy transm ssion or distribution systens is of great
public inportance because it has created a new exenption in the
statute that the Departnent of Revenue submts was not created
when the | egislature deleted | anguage fromthe statute in 1996.
Whet her the 1996 anendnent created a new exenption is answered in
the negative sinply by reference to the plain | anguage of the
exenption found in Section 212.08(6), Fla. Stat. Beyond this

pl ai n | anguage, a review of the actual taxing provision (Section
212.05, Fla. Stat.), as contrasted wth the exenption provision,
and the history of amendnent to s. 212.08(6), Fla. Stat., |eading
up to the 1996 anendnent points toward an overall legislative
intent tolimt the scope of the exenption, between public and
private utility exenption status, as observed by both the
Departnment in the Declaratory Statenent and the First District
also in its opinion.

Section 212.05, Fla. Stat., inposes a sales or use tax on
the privilege of engaging in the business of selling tangible
personal property at retail in this state. Section 212.05(1)(f),
Fla. Stat., provides in part that the tax is also inposed:

At the rate of 6 percent on the sale, rental, use,

consunption, or storage for use in this state of

machi nes and equi pnent, and parts and accessories
therefore, ... to be used in furnishing ... public
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utility services.?

The above quoted provision specifically subjects to taxation the
purchase of machi nes, equi pnent, parts, and accessories used in
furnishing public utility services. Governnental units are
granted a specific exenption fromthe paynent of sales or use tax
to the extent provided in Section 212.08(6), Fla. Stat. But for
an exception to this exenption, a nunicipal electric utility
woul d be subject to tax on all its purchases under the authority
not ed above and because it is a political subdivision.?® As
noted earlier in this brief, the deletion of |anguage by the 1996
amendnent further Iimted the scope of the exenption rather than
broadened as the First District held.

Chapter 69-222, Section 15, at 889, Laws of Fla., added the
rel evant exception to the general governnental exenption. After
t hat anendnent, Section 212.08(6), Fla. Stat., read in part:

[ T] his exenption shall not include sales, rental,

use, consunption, or storage for use in any

political subdivision or nunicipality in this state

of machi nes and equi pnent and parts and accessories

therefor used in the generation of electrical energy

by systens owned and operated by a political
subdivision in this state. (e.s.)

Section 212.08(6), Fla. Stat., was subsequently anended by Ch.

71- 360, Section 7, at 1875, Laws of Fla., to additionally excl ude

8 The term*“utility service” is defined in s. 203.012(9),
Fla. Stat., to nean “electricity for light, heat, or power;...”

® The term“person” is defined in s. 212.02(12), Fla.
Stat., to include political subdivisions of the State of Florida.
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fromthe governnental exenption equipnent used in the
transm ssion or distribution of electrical energy.? In this
context, the legislative history of the anendnents to the
exenpti on provision suggests, as the First District also
observed, Power, at D1933, a trend towards the elimnation of
exenption for political subdivisions and nunicipalities.

As a result of these changes, and at the tinme of passage of
the 1996 anendnent expressed in Ch. 96-397, Section 26, at 2488,
Laws of Fla., tax was inposed equally on purchases of equi pnent
used by public and private electrical utilities alike. The
Departnent’s current Rule reflects this state of the | aw

Finally, the First District opinion does not contend that
there is any evidence fromthe statutory | anguage itself, that
the Legislature intended to alter the status quo in 1996. The
opi nion offers no support for its reading by way of commttee

di scussion or analyses. The court’s argunent is that a literal

10 Thi s anendnent added the words “transm ssi on and
distribution” to the itenms not exenpted stating:

and further provided this exenption shall not
i nclude sales, rental, use, consunption, or storage
for use in any political subdivision or municipality
inthis state of machi nes and equi pnment and parts and
accessories therefor used in the generation, “transm ssion
or distribution” of electrical energy by systens owned
and operated by a political subdivision in this state
except sales, rental, use, consunption or storage for
whi ch bonds or revenue certificates are validated on or
before January 1, 1993, for transm ssion or distribution
expansi on. ...
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readi ng of the statute conpels a result supporting the re-
creation of an exenption. Even if, arguendo, the courts’ reading
is literally correct, a strictly literal interpretation should
not be followed if doing so contravenes the obvious |egislative

intent. State v. Sullivan, 116 So. 255, 261 (Fla. 1928).

The First District supported its holding with a
m sapplication of a |ine of cases recognizing strict construction
of statutes according to their plain neaning. Power, at D1934.
This construction does not apply in construing an exenption
statute which nust be construed agai nst the taxpayer. State

Depart nent of Revenue v. Anderson, 403 So. 2d 397 (Fla. 1981).

In its holding the First District states that the Departnent’s
interpretation of the effect of the anmendnent to Section
212.06(8), Fla. Stat., is clearly erroneous and contrary to its
pl ain meaning. Power, at D1933. The First District bel ow stated
that the legislative intent nmust cone prinmarily fromthe | anguage
of the statutes thenselves. Power, at D1934.

However, this court has recently reiterated | ongstandi ng
case law when it stated that it would not give a statute a
literal interpretation that would produce an unreasonabl e or

ridiculous result. Fl ori da Dept. of Business and Prof essi onal

Requl ation, Div. of Pari-Mituel Wagering v. |Investnent Corp. of

Pal m Beach, 747 So. 2d 374, 382 (Fla. 1999). This concept was

cogently explained in the case of Holly v. Auld, 450 So. 2d 217,
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219 (Fla. 1984) which stated that

aliteral interpretation of the |anguage of a statute
need not be given when to do so would |ead to an

unr easonabl e or ridicul ous concl usion. Johnson v.
Presbyterian Hones of Synod of Florida, Inc., 239 So.2d
256 (Fla. 1970). Such a departure fromthe letter of
the statute, however, "is sanctioned by the courts only
when there are cogent reasons for believing that the
letter [of the |aw] does not accurately disclose the
[legislative] intent." State ex rel. Hanbury v.
Tunnicliffe, 98 Fla. 731, 735, 124 So. 279, 281 (1929).

Therefore, a nore correct reading of the statute suggests
that the 1996 anmendnent does not create a new tax exenption but

merely elimnates | anguage which resulted in a further limtation

of an exenption created in 1971. \Were a statute enunerates the
things on which it is to operate, it is ordinarily to be
construed as excluding fromits operation all things not

expressly nentioned therein. ldeal Farns Drainage District v.

Certain Lands, 19 So. 2d 234 (Fla. 1934); Dobbs v. Sea Isle

Hotel, 56 So. 2d 341 (Fla. 1952); Thayer v. State, 335 So. 2d 815

(Fla. 1976)..

The appropriate strict construction of the statute results
ina further imting of the scope of the exenption, rather than
an expansion of it. This is supported by the fact that the
amendnent was included in a bill replete with revisionary
enactnents to renove obsol ete | anguage and the fact that the
Decl aratory Statement indicated that Legislative Staff Analysis

concl uded that there would be no fiscal inpact as a result of the
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anendnent (Vol. I, R 32). Thus, the | anguage renoved created no
new exenption.

Further, this new unanticipated tax exenption will affect
only one portion of the entire electric industry within this

st at e. Private electric conpanies in this state will not enjoy

the benefits of this tax exenption. The adoption of the FMPA
view of a revisor’s bill, which by its plain | anguage was
intended only to del ete obsolete statutory | anguage, produces a
substantial unanticipated wndfall to the public electric
industry. The First District’s interpretation of this statute is
contrary to this Court’s counsel against statutory interpretation
t hat creates unreasonable results.

It is precisely because the First District’s construction of
the statute creates an unreasonable result that this case is a
case of great public inportance. The ruling by will have a
substantial economc inpact to the state through the creation of
a tax exenption in a major Florida industry where none previously
exi sted and where no econom c inpact was anti ci pat ed.

The Legislature’ s decision to i npose an equal tax burden on
public and private utilities was acconplished in stages and is a
policy of longstanding. It stands to reason that a purposeful
expansi on of exenption for nunicipalities and governnental units
w thout a commensurate exenption for private utilities would have
engender ed sone discussion by the Legislature. Gven the
accepted rules of construction for interpretation of exenption
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provi sions, the legislature could have, had it desired to create
a new exenption, explicitly identified the subject matter of
exenption. |Instead, the Legislature sinply elimnated existing
statutory language in a bill which clearly was ot herw se focused
upon elimnation of obsolete | anguage. Such was the case here.
This Court shoul d uphold the Departnent’s | ongstandi ng
interpretation of the exenption statute as reflected in the
agency statenent and reverse the First District’s decision which
requires a reading into the exenption statute an exenption for

repairs and mai nt enance.
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CONCLUSI ON

Based upon the above argunments and authorities, this Court
shoul d reverse the decision of the First District and uphold the
deci sion of the Departnent of Revenue as reflected inits

Decl aratory Statement in this case.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the

foregoi ng has been furnished by U S. Mil this day of

Cct ober, 2000, to FREDERI CK M BRYANT, Esq., 2010 Delta Bl vd.,

P. O Box 3209, Tall ahassee, FL 32325-3209.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

JAMVES MC AULEY

Fla. Bar No. 381233

JARRELL L. MJRCHI SON

Fla. Bar No. 182894

Assi stant Attorneys Ceneral

O fice of the Attorney General
The Capitol -Tax Section

Tal | ahassee, FL 32399-1050

PH.  (850)414-3300

FAX: (850) 488- 5865

Counsel for Appellee
Depart nent of Revenue

C:\test\2Convert\00-1916i ni . wpd

23



