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CLAI M |

THE PROSECUTOR S | MPROPER REMARKS AND BI BLI CAL
REFERENCES DURI NG THE PENALTY PHASE RENDERED
MR, SHERE'S DEATH SENTENCE UNRELI ABLE | N
VI OLATION OF THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE U. S. CONSTI TUTI ON
AND THE CORRESPONDI NG PROVISIONS OF THE
FLORI DA CONSTI TUTI ON. APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAI LI NG TO RAI SE THI S CLAI M ON
DI RECT APPEAL.

On page 16 and 17 of its Response, Respondent states:
[T]he nmajority of Shere’'s objections to
“biblical references’ were sustained (footnote
omtted), |eaving appellate counsel nothing to
press on appeal in the first place. Because
that is so, appellate counsel’s performance
was not deficient wthin the meaning of
Strickland, nor was Shere prejudiced by the
asserted ‘om ssion.’” Appellate counsel cannot
have been ineffective with respect to this
claim and this Court should deny habeas
relief.

Wi |l e sone of M. Shere’s objections to the State’ s quotati ons
from the Bible were sustai ned (R 884, 950), other objections were
overruled (R 903-905, 950). However, for the objections that were
sustained, the trial court gave no curative instructionto the jury
(R 884, 950). There were also incidents where the State quoted
from the Bible, but where defense counsel failed to nake an
objection (R 902-903, 949). Furthernore, as M. Shere stated in
his Petition, the references to and quotations fromthe Bi bl e stood
for the proposition that death was the appropriate penalty for
murder. This was fundanental error because it left the jury with

the i npression that a higher, divine |law “God s | aw —shoul d apply



instead of Florida |aw Therefore, even in the absence of an
obj ecti on, appel | ate counsel coul d have and shoul d have raised this
i ssue on appeal .

Respondent al so states on page 17 in footnote 2 that *Shere
cites no authority, because he cannot, for the proposition that a
prosecutor’s ‘biblical reference’ is fundanental error that need
not be preserved for appeal by objection.” Wile it is true that
the Florida Suprene Court has not specifically addressed biblical
references by the State vis-a-vis fundanental error, this Court has
general |y descri bed fundanental error and has stated, “In order to
constitute fundanental error, inproper comments nade i n the cl osing
argunents of a penalty phase nust be so prejudicial as to taint the

jury’'s recommended sentence.” Thomas v. State, 748 So.2d 970 at

985 (Fla. 1999). Furthernore, a new trial should be granted when
it is “reasonably evident that the remarks m ght have influenced

the jury to reach a nore severe verdict of guilt than it otherw se

woul d have done.” Darden v. State, 329 So.2d 287, 289 (Fla

1976) (enphasi s added). In M. Shere’'s case, his death sentence
should be vacated, and the case should be remanded for a new
penal ty phase because it is “reasonably evident that the [biblical]
remarks mght have influenced the jury to reach a nore severe
verdict than it otherwi se would have done.” Id. at 289. M.
Tatti’s and M. King's comments were obviously prejudicial to M.

Shere’s case, especially in viewof the 7-5 jury recommendati on of



death (and in view of the fact that the equally, if not nore
cul pabl e co-defendant Bruce Denp was tried separately, but found
guilty of only second degree nurder and sentenced to life (R
1461). The State’s inproper and prejudicial citation of a higher
authority to justify the death penalty tainted the jury’'s
recommended sentence. Wthout the prejudicial comments, it is
reasonably evident that the jury would have recommended life.
Furt her on pages 17 and 18 of its Response, Respondent st ates:
In addition to being legally insufficient,
this claimis wholly neritless because the
conpl ai ned- of cross exam nation was invited by
the direct testinony of the witnesses(footnote

omtted), which was, in keeping with the
defense theory, religious in tone.

* * * %

It makes no | egal sense to suggest, as Shere
does, that the defendant may present a
religious sort of defense, and at the sane
time, preclude the State fromtesting, through
cross-examnation, the |legitimacy of that
def ense.

The defense thenme in the penalty phase, inter alia, was that
Shere was a “born again” Christian and attended church (R 891),
that Shere (along with his father) had done a significant anount of
volunteer work at his church (building a new sanctuary) (R 896),
and because of this, Shere would have a good chance at
rehabilitation if Shere were paroled after 25 years—assum ng that
the jury recommended a |ife sentence (R 891). While the defense

first elicited this information frommtigation w tnesses, never



did the defense attorneys use biblical quotations to bolster their
argunent for life (R 873-950). Yet, the State used biblica

authority and quoted the Bible to bolster their argunent for death.

It was the State who brought up the Ten Commandnents and quoted t he
commandnment “thou shalt not kill” (R 884, 903-904, 949-950). It
was the State who characterized the Bi ble and the Ten commandnent s
as “God’s Law' (R 884, 949). It was the State who quoted Chapter
21 from the book of Exodus that “if a man lies in wait or
preneditates the death of another man and by doing that kills him
that the sentence is death”(R 950). It was the State who asked
M. Shere if he had given the victima Christian burial (R 950).

And it was the State who quoted Ronmans 6:23 that “the wages of sin
is death”(R 902). The quotations fromthe Bible stood for the
proposition that death was mandated for nurder and inplied that
there was a higher authority that the jury should follow The
Bi bl e quotations displaced Florida law given to the jury in the
judge’s instructions and tainted the jury’'s recommendation. This
type of inproper and prejudicial cross-exam nation was not invited
by the direct testinony of the mtigation wtnesses.

In Bonifay v.State, 680 So.2d 413 (Fla. 1996) this Court

cautioned “...against the use or approval of argunents which use
references to divine | aw because argunment which invokes religion
can easily cross the boundary of proper argunent and becone

prejudicial argunment” 1d. at 418, F.N 10. It would have been



appropriate for the State to properly test (through cross
exam nation) M. Shere’s mtigation theory of his potential for
rehabilitati on because he was born again, attended church, and did
vol unteer work at the church. However, by quoting the Bible to
support the death penalty, the State crossed the boundary from
proper cross examnation to prejudicial and reversible error.

Bi blical references by the State can al so have Establi shnent
Clause inplications. “Wen the State i nvokes Biblical teachings to
persuade a jury, there is at the very |east, the appearance of

st ate endorsenent of those teachings.” Sandoval v. Cal deron, 2000

W. 1657783 (9" Cir. 2000). In Sandoval, the prosecutor used
bi bli cal quotations to provide justification for the inposition of
the death penalty. Id. at *8. In addition to finding First
Amendnent Establishnent C ause concerns, the Ninth Grcuit also
found the argunent both inproper and prejudicial:

[ Alny suggestion that the jury may base its
decision on a “higher law' than that of the
court in which it sits is forbidden. See
Jones v. Kenp, 706 F. Supp. 1534, 1558-59
(N.D. Ga. 1989); Commonwealth v. Chanbers, 528
Pa. 558, 599 A 2d 630, 644 (Pa. 1991). The
obvi ous danger of such a suggestion is that
the jury will give |less weight to, or perhaps
even disregard, the legal instructions given
it by the trial judge in favor of the asserted
higher law. In a capital case |ike this one,
t he prosecution’s invocation of higher |aw or
extra-judicial authority violates the Eighth
Amendnent principle that the death penalty may
be constitutionally inposed only when the jury
makes findings under a sentencing schene that
carefully focuses the jury on the specific
factors it is to consider in reaching a




verdi ct. See Godfrey v. GCeorgia, 446 U. S
420, 428 (1980)(citations omtted).

* * * %

Argunent involving religious authority also
undercut s t he jury’s own sense of
responsi bility for inposing the death penalty.
The Suprenme Court has disapproved of an
argunent tending to transfer the jury' s sense
of sentencing responsibility to a higher
court. See Caldwell v. M ssissippi, 472 U S
320 (1985)(citations omtted).

Id. at *8 and *09.

Because the prosecutor crossed the boundary from proper cross
exam nation to prejudicial questioning and comment, because the
State’s references to biblical authority mandated death, and
because this prejudicial argunent tainted the jury’s recommendati on
(especially in viewof the close 7-5 jury vote), this Court should

grant M. Shere habeas relief.



CLAIM ||

MR. SHERE' S DEATH SENTENCE 'S
DI SPROPORTI ONATE, DI SPARATE, AND | NVALID IN
VI OLATION OF THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE U. S. CONSTI TUTI ON
AND THE CORRESPONDI NG PROVISIONS OF THE
FLORI DA CONSTI TUTI ON. APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAI LI NG TO RAI SE THI S | SSUE ON
DI RECT APPEAL.

On page 18, Respondent states, “This claimis not a basis
for relief because the propriety of Shere’s death sentence was

determ ned on direct appeal. Shere v. State, 579 So.2d at 96.”

VWiile the propriety of M. Shere’s conviction and sentence may
have been reviewed on direct appeal, this Court did not address
the specific issue of the disparate treatnent of M. Shere in
conparison to his co-perpetrator, Bruce Denob, because appellate
counsel failed to raise this issue on direct appeal. Respondent
further states that “[t]his Court further addressed this issue in
Shere’ s appeal fromthe denial of post conviction relief.” This
Court, in denying relief on the R 3.850 notion, never addressed
the di sparate treatnent between Shere and Denb. The passage to
whi ch Respondent cites on page 18 of its Response is only
partially quoted by Respondent. The quotation fromthe Florida
Suprene Court opinion reads in full:

As his final claim Shere asserts that

Florida’ s death penalty statute is

unconstitutional as applied to him based upon

the credible and material factual evidence

present ed t hroughout the judicial proceedings

and because of the aggravators that were
inproperly applied to him He clainms that at

7



nmost the evidence reflected that Shere was an
accessory, an unw lling and threatened
participant. This claimis procedurally
barred and, in the alternative, w thout

merit. Shere has already litigated the
sufficiency of the evidence presented at

trial and has had that decision reviewed by
this Court. See Shere. WMreover, Shere is
al so barred because he did not raise this
claimin his 3.850 notion.

Shere v. State, 742 So.2d 215 at 218, F. N 7.

Clearly, this quotation does not address disparate treatnment
bet ween co-perpetrators. It addresses the constitutionality of
Florida’ s death penalty as applied to Shere.

Respondent on page 19 of its Response asserts that “[i]n
addition to being unavail able to Shere because of the procedural
bar, this claimis based on an invalid | egal prem se, and, for
t hat reason, does not support a claimof ineffective assistance
of counsel.” Because the issue of disparate treatnent between
co- perpetrators/co-defendants has not been addressed by this
Court, this claimis not procedurally barred. As for the invalid
| egal prem se, Respondent does not specify the invalid |egal
prem se to which he refers.

Al so on page 19 of its Response, Respondent states:

Despite the histrionic assertions of Denp’s
‘greater culpability’, Petition, at 27, the
true facts are that, as a matter of |aw, Deno
is |l ess cul pable than Shere and, therefore,
his sentence is neaningless in the
proportionality equation. See e.qg.,
Larzelere v. State, 676 So.2d 394, 407 (Fl a.

1996) (“Di sparate treatnent of a co-defendant,
however, is justified when the defendant is




the nore cul pable participant in the
crine.”).

Respondent characterizes Petitioner’s assertions regarding
Deno’ s greater culpability as “histrionic.” However, al
references regarding Deno’s greater cul pability have been gl eaned
fromthe record and have not been dramatized. The fact that
cannot be dramatized enough is that M. Shere sits on death row
while the man who initiated the killing (R 697) and shot three
of the four fatal shots (R 755) serves a life sentence.

Respondent asserts that Denpb is |l ess culpable as a matter of
| aw even though this Court has not addressed the disparate

sentencing issue. Finally, Respondent cites Larzelere v. State,

id., for the proposition that disparate treatnment of a co-
defendant is justified when the defendant is the nore cul pable.
Yet, the record shows that Bruce Denp was the nore cul pable
participant in the crinme. “Wen a co-defendant (or co-
conspirator) is equally as cul pable or nore cul pable than the
def endant, disparate treatnment of the co-defendant may render the
def endant’ s puni shnent disproportionate” 1d. at 406. Larzelere
is also distinguishable from M. Shere’ s case because in

Larzel ere, the co-defendant’s son (Jason) was tried separately
fromhis nother, Virginia Larzelere; however, the son was
acquitted. Also, two of the State’s key w tnesses were not
prosecuted even though they had m nor involvenent in the crine.

In Larzelere, this Court specifically addressed the cul pability



of the two State wi tnesses who were not prosecuted and held that
“[u] nder no reasonabl e view of the evidence can it be said that
the degree of culpability of Steven Heidle or Kristen Pal mer

was equal to that of [appellant].” [1d. at 407. This Court
further held that “Jason’s acquittal is irrelevant to this
proportionality review because, as a matter of |aw, he was
exonerated of any culpability.” 1d. at 407. Yet, in M. Shere's
case, while Bruce Denp was al so tried separately, he was

convi cted and sentenced to life. See Denpb v. State, 576 So.2d

1328 (Fla. 5'" DCA 1991). Further, Denmp was equally if not nore
cul pable than M. Shere. Therefore, “disparate treatnment of the
co-def endant may render [M. Shere’s] puni shnment
di sproportionate.” Larzelere at 406
Finally on page 19 of the Response, Respondent states that

“the sentencing court evaluated the relative culpability of Shere
and Denmo in Shere’s sentencing order.” Wiile the sentencing
court nmentioned the fact that Denp received a |ife sentence, it
did not (as Respondent states) “evaluate” the relative
culpability of Shere vis-a-vis Denpb. In Shere’s sentencing
order, Judge Mc Neal wote:

2. Defendant also clains that he was under

extrenme duress or under the substanti al

dom nation of Bruce Deno (citation omtted).

Ironically, Bruce Denb nade a simlar claim

in his trial and was convicted of Second

Degree Murder. There is no evidence of
dom nati on

10



(R 1456).

Clearly, this passage from Shere’s sentencing order fails to
address the disparate treatnent of Shere conpared to his co-
perpetrator, Deno, and instead addresses the statutory mtigating
factor of “substantial dom nation of another person.” Fla. Stat.
921.141(6)(e)(1987). This in no way is an “eval uation” of
culpability. Had the sentencing court truly “eval uated”
cul pability, he would have discussed the fact that Deno initiated
the killing by maki ng the phone call to Shere (R 697), that Deno
admttedly fired three of the four fatal shots (R 755), and that
Deno made Shere dig the grave (R 756).

Failure to raise this disparate and di sproportionate
sentence on direct appeal constituted a substantial om ssion by
appel | ate counsel that prejudiced the appellate process. As
such, it denied M. Shere effective assistance of appellate

counsel. This Court should grant M. Shere habeas relief.
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CLAIM 11

APPELLATE COUNSEL WAS | NEFFECTI VE | N FAI LI NG
TO RAI SE ON DI RECT APPEAL AS A SEPARATE | SSUE
THE TRIAL COURT' S ERROR, IN VI OLATION OF THE
FI FTH, ElI GHTH AND FOURTEENTH AMENDMVENTS TO THE
u. S. CONSTI TUTION  AND THE CORRESPONDI NG
PROVI SIONS OF THE FLORI DA CONSTI TUTI ON, THAT
THE TRIAL COURT | MPROPERLY CONSI DERED THE
STATUTORY M TI GATOR OF NO Sl GNI FI CANT PRI OR
CRI M NAL HI STORY

On page 20 of its Response, Respondent asserts that “[t]his
claimis not a basis for relief because it was raised on direct
appeal and deci ded adversely to Shere.” However, as was di scussed
on pages 30-31 of the Petition, the only nention of M. Shere’s
lack of prior crimnal history appeared in one sentence wthin
appellant’s initial brief. No argunent, no discussion, and no case
| aw acconpani ed this one sentence. Furthernore, this one sentence
was buried in Argunent Xl of the initial brief which primarily
addr essed aggravating circunstances.

Also on page 20, Respondent cites this Court’s opinion
affirmng denial of Rule 3.850 relief where this Court stated:

Shere argues that the court gave inadequate
consideration to Shere’s age and | ack of prior
adult crimnal record. These clains are also
procedurally barred because they should have
been raised on direct appeal. |In fact, Shere
did raise the issue of prior adult crimna

record on direct appeal.

Shere v. State, 742 So.2d at 218 n. 7. However, a thorough reading

of Shere v. State, 579 So.2d 86 (Fla. 1991) shows that this issue

was never specifically addressed by this Court on direct appeal.

12



CLAIM IV
MR. SHERE' S EI GHTH AMENDVENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHVENT W LL BE VI OLATED
AS HE MAY BE | NCOVPETENT AT TI ME OF EXECUTI ON.
In reply to the State’s Response, Petitioner relies on the

argunent set forth in his initial Petition for Wit of Habeas

Cor pus.

CONCLUSI ON AND RELI EF SOQUGHT

For all the reasons discussed herein, M. Shere respectfully

urges this Honorable Court to grant habeas relief.
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