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I NTRODUCTI ON

The I nternational Association O Mchinists And Aerospace
Workers, AFL-CIO (the "Union") represents the workers of
busi nesses located wthin the Everglades Agricultural Area
("EAA") and ot her south Florida agricultural areas. Its nmenbers
and their famlies depend on the internal water distribution and
retention systems within the Evergl ades and Lake Okeechobee,
whi ch are crucial for supplying south Florida agriculture with
the water it needs. The nenbers of the Union, as well as
t housands of ot her non-union workers live and work within the
EAA. These workers will suffer direct adverse effect through
possible loss of jobs if the funding for the Evergl ades
Restoration Project is disproportionately shifted from the
Petitioners to others in the EAA The Union believes that
before such a decision is nmade, the necessary policy questions
nmust be answered and studies conpleted to assess the possible

long term effects on the Evergl ades Restoration Project and
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simlarly the inevitable inpact on labor interests in the
regi on.

These workers pay the ad valorem tax challenged here
however, wunlike the Petitioners, they fully realize and
appreci ate the i nportance of a programdesi gned to i nprove wat er
quality, create newrecreational | ands and i nprove wat er storage
and all ocation while preserving the vitality of agriculture in
the region. Petitioners’ short-sighted attack on this program
puts all these benefits in jeopardy, and threatens the very
future of Florida Agriculture.

This Court has already ruled on the issue of whether
Legi sl ati ve I npl ement ati on IS required bef ore 1996
Constitutional Arendnent 5 nay be applied; Petitioners now seek
a backdoor opportunity tore-litigate this issue. Faced with a
tripartite schene directed at i nproving water quality, creating
new recreational l|ands and inproving water storage and
al l ocation, Petitioners seek a ruling that would cripple the

entire project, freeing themof their duty to pay their share of
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the program costs, based on the incorrect assertion that the
proj ect does nothing but abate EAA "pollution".

Petitioners’ requestedrelief would effectively sabotagethe
plan for Everglades -- a plan that has been extensively
litigated, |egislated, and agreed upon by interested players,
including the State and Federal governnents, over the past
decade. This challenge lacks any legal nerit and should be
rejected out of hand. Florida lawis clear that Petitioners
must await action by the Legislature so that the fundanental
policy questions | eft open by Anendnent 5 may be addressed pri or
to its inplenentation.

SUMVARY OF ARGUMENT

Petitioners’ theory, if accepted, woul d absol ve themof the
responsibility to contribute to the costs of the Evergl ades
Construction Project ("ECP'), based solely on their sinplistic
and i ncorrect assertions that they do not pollute and the EAAi s
the sole beneficiary of the project. A large portion of the
water quality concerns affecting the Everglades relate to

sources other than specific agricultural or industrial
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operations wthin the EAA. Presently a portion of the ECP costs
are borne by the general public through the challenged tax. A
| arge portionis al so borne by the EAA growers. Petitioners ask
the court to reall ocate these costs, so that no ad val oremt ax
revenues (at | east none rai sed fromsel f-styl ed "non-pol |l uters")
are used for the ECP. To support this request they rely on the
foll ow ng syllogism

1. Amendnent 5 requires pollutersinthe EAA to
pay for their pollution;

2. Petitioners are not EAA growers and are
t herefore not polluters;

3. The ECP is a programto abate EAA poll ution.

4. Therefore, Petitioners should bear none of
t he costs of the ECP.

The flaws in Petitioners’ logic are apparent. First, the
argunent begs the definition of the term"polluters.” It also
assunes that only EAA growers are polluters for purposes of
Amendnent 5. These questi ons obvi ously cannot be deci ded unti |l
i npl ementing legislationis created to define who is a polluter

and what is pollution wunder Anendnent 5. Petitioners
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conveni ently assune that one nust have a | arge farm(as opposed
to a small farmor garden, a lawn, a septic tank or any other
donmesti c use) before one can be hel d responsi bl e for any portion
of the ECP costs. Additionally, the argunment requires that the
ECP be a programto sol ely abate pollution but, as all the facts
I ndicate, it clearly serves a nmultitude of purposes.
Amendnent 5 requires that those in the Evergl ades
Agricultural Area who cause pollution be held primrily
responsi ble for paying the costs of the abatenent of that
pollution; it does not, as Petitioners apparently believe,
absol ve Petitioners of any general obligation to pay for
abat enment of pollution that cannot be allocated to a specific
source, and it certainly does not absol ve themof the obligation
to pay for the abatenent of pollution that they may cause.
Mor eover, Amendnent 5 certainly does not prevent the use of tax
revenues to partially fund a project designed to i ncrease water
storage and all ocation and inprove natural resources, matters
outside the scope of the provision. Petitioners’ requested

relief would gut the restoration project, severely inpede any
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advances made in pollution abatenment and directly affect the

i nterests of everyone who lives and works in the EAA

ARGUMENT
l. THE DOCTRI NE OF SEPARATI ON OF POVERS DI CTATES THAT
POLI CY DETERM NATI ONS WHI CH W LL NECESSARI LY BE MADE
IN TH S CASE ARE PROPERLY LEFT TO THE LEQ SLATURE

A Amendnent 5 Is Not Self Executing.

As Petitioners concede in their Initial Brief (at 22) and
this Court has already determ ned, Anendnent 5 is not self-
executing. Therefore, further legislation is necessary before
Amendnent 5 can be inplenented -- that is, after all, what it
means to have a provision that is not self-executing.

In Gay v. Bryant, 125 So. 2d 846 (Fla. 1960), this Court

set forth the longstanding test for determ ning whether a
provision is self-executing:

[t] he basic guide or test, in determning
whet her a constitutional provision shoul d be
construed to be self executing, is whether
or not the provision lays down a sufficient
rule by neans of which the right or purpose
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which it gives or is intended to accompli sh
may be deternined, enjoyed, or protected
wi thout the aid of |eqgislative enactnent.

Id. at 851. (Internal citations omtted; enphasis added).
Applying this test and passing on the precise issues that
are now before it for a second tine, this Court, in Advisory

Opinion to the Governor -- 1996 Anendnent 5 (Everqgl ades), 706

So. 2d 278 (Fla. 1997), concluded that "Anmendnent 5 is not self
executing and cannot be inplenmented wthout the aid of
| egi sl ative enactment because it fails to | ay down a sufficient
rule for acconplishing its purpose. " Id., at 281 (citing Gay

v. Brvant, supra).

Thi s was not the enpty, academ c statenent that Petitioners
describe in their initial brief. It was a well-reasoned
determ nation that Anmendnent 5 fails to provide sufficient
detail for it to be inplenented and, therefore, the voters
I ntended for the |l egislature to enact i nplenenting | egi slation.
As this Court has noted, Anendnent 5 | eaves open a nunber of
guesti ons such as what constitutes "water pollution"; howw ||

one be adjudged a polluter; how the cost of pollution will be
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assessed; and, by whomsuch a clai mmay be asserted. Advisory
Qpinion 706 So. 2d at 281. Each of these questions nust be

answered, by the lLeqgislature, before Amendnent 5 can have any

application. To be sure, a court cannot, in a vacuum determ ne
that no tax dollars nmay be spent on Everglades restoration
wi thout first answering these questions.
B. Proceeding Wth This Case WII Require that This
Court Make Policy Determ nations Wiich As A

Matter OF Law Are Properly Reserved For The
Leqi sl at ure.

This Court has always rejected the suggestion that it
I ntrude upon the provi nce of the Legislature. Nothing set forth
i n the pl eadi ngs bel ow suggests that this tinme-honored rul e of
self-restraint should be abandoned in this case.

Amendnent 5 provides that:

Those in the Everglades Agricultural Area who cause
pol l ution withinthe Evergl ades Protection Area or the
Evergl ades Agricultural Area shall be primrily
responsi bl e for paying the costs of the abatenent of
t hat pollution. For the purposes of this subsection,
the ternms "Evergl ades Protecti on Area" and "Ever gl ades
Agricultural Area" shall have the neani ngs as defi ned
In statutes in effect on January 1, 1996.
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Art. 11, 7(b), Fla. Const. Inits Advisory Opinion, this Court
speci fically and unequi vocally found that there were general
policy determ nations which remai ned to be nade and whi ch coul d

not be made w thout the aid of inplenmenting |egislation:

too many policy determ nations remain unanswered . .
. [such as the various] rights and responsibilities,
the purposes intended to be acconplished, and the
nmeans by which the purposes nmay be acconplished.”
Amendnent 5 rai ses a nunber of questions such as what
constitutes "water pollution"; how wll one be
adj udged a polluter; how will the cost of pollution
abat enment be assessed; and by whom m ght such a claim
be asserted.

Advi sory Qpinion 706 So. 2d at 281. Each of these questions

deals with a fundanental issue of State policy, and is not a
proper subject for judicial resolution.
(i) Definition of "Water Pollution"

There are vari ous possi bl e definitions which nmay be adopt ed
for the term"water pollution.” "Pollution" is defined in the
di ctionary as "contam nation of the environnent by a variety of
sources including but not limted to hazardous substances,

organi c wastes and toxic chemcals."! See alsoid. at 282 (words

1

Black’s Law Dictionary 1159(6'" ed.1990); Webster’s New
Collegiate Dictionary 891 (1977).

9
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i nthe constitution are to be given their obvious nmeani ng unl ess
text suggests that they be used in a technical sense). For
pur poses of the EFA however, the term"pollution" is assuned by
Petitioners to include phosphorus that eventually reaches the
ECP Stormnat er Treat ment Areas.

Choosi ng either of these two alternative definitions wll
lead to vastly differing outcones regarding the respective
| evels of pollution and corresponding responsibility for
pol | uti on abatenent. For exanple, under the first definition
phosphorous m ght not be a pollutant at all, under the second,
It would. The relief Petitioners request necessarily requires
that this Court construct a definition of "pollution" that woul d
i nclude only nutrients.? However the adoption of a definition

of pollution for purposes of Anendnent 5 is one properly left to

the Legislature, not the judiciary.

(ii) Definition of "Polluter"

2 1t is very unlikely that nutrients are what the average

voter would envision when asked to define "pollution."

10
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The definitionof theterm"polluter” will simlarlyreflect
a specific policy determnation and will follow the definition
of "pollution" adopted for purposes of Anendnent 5. Moreover,
it is entirely unclear what |evel of responsibility one nust
have to be a "polluter". Many different sources contribute
nutrients -- primarily phosphorous to the Evergl ades.® Sone of
these are discrete identifiable sources, such as EAA farns.
O hers are sources that make small individual contributions,
wth undeterm nable cunulative effect, such as run-off from
| awns, small farns, highways, septic tanks and ot her sources
outside the EAA In fact, phosphorous -- "pollution" by
Petitioners self-created definition -- is even contri buted by
Lake Ckeechobee and by natural concentrati ons of phosphorous in
rainfall. Creating an appropriate definition that takes such

varied sources into account is a political question that cries

3 As this Court has recognized Ano one person or entity is

responsible for 100% of the pollution in the Everglades
Agricultural Area (EAA) or the Everglades Protection Area
(EPA)@ and '‘causes of such pollution run the gamut from lawn
run-off to pollution from cattle ranching and the growing of
sugar cane.'" Advisory Opinion, 706 So. 2d 282-83, 283 n.11.

11
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out for Legislative resolution. See Advisory Opinion -- 1996

Amrendnment 5, 706 So.2d at 283 n. 12.

(iti1) How the Costs of Pollution Abatenent Are
To be Determ ned

The per cent ages of phosphorous that can be attributedtothe
EAA range wi del y dependi ng on such policy choices as whether to
hol d t he EAA responsi bl e for phosphorous that falls fromthe sky
as rain or for phosphorous that flows into the EAA t hrough Lake
Ckeechobee drai nage canal s.

The allocation theory initially adopted wll thus
significantly affect the ultimte concl usion. The various
| evel s of phosphorous in the EPA originate froma conbi nati on of
sources including rainfall, irrigation and surface run-off from
points north of Lake Okeechobee and Lake Okeechobee itself.
Yet, Petitioners seek tolay the responsibility for 100 percent
of the "pollution" flowng through the EAA -- whether it
originated there or not -- at the feet of thoseinthe area. In
this way they support their contrived theory that all the

world' s evils flow fromthe EAA. This is not a determ nation

12
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which is properly made by the Petitioners nor by this Court at
Petitioners’ instigation.

As this Court has specifically found, the "voters
contenplated the phrase "primarily responsible" to be a

recognition that no one person or entity is responsible for 100%

of the pollution in the Evergl ades Agricultural Area (EAA) or

t he Everqgl ades Protection Area (EPA). " See Advisory Opinion,

706 So. 2d at 282 (enphasis added). The costs of pollution
abat enent nust be therefore shared by all those who contribute
toit -- whether it be through | awn run-off, ani mal husbandry or
sugar cane production. See ld. at 283, n. 11. Certainly, to the
extent that project costs cannot be attributed to a specific
source of pollution, or, are incurred to further a public goal
ot her than pollution abatenent (e.g. water supply), then there
I s absolutely no inpedinent to part of these costs being borne

by the general public.*

4 Of course, the purpose of the ECP is not limited to

pollution abatement and, therefore, imposing a portion of the
cost on the general public even 1T responsibility for
"pollution" could be adequately allocated.

13
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(iv) Decisions Regarding Wio Mght Bring C ains
Rel ating to Pollution Abatenent Are Policy
Determ nations Not Properly Mde By This
Court.

Finally, any determ nation regardi ng who may bring cl ai ns
under Amendnent 5, woul d necessarily flowdirectly fromgeneral
policy determ nations regarding the purposes intended to be
acconplished by the anendnent, the various rights and
responsibilities avail abl e under the anendnent and t he neans by
whi ch these purposes will be acconplished. Consequently any
determ nations made by this Court in an attenpt to address these
gquestions are premature and i n derogation of the Legislature’'s
powers to determ ne matters of general policy.

1. FORCING THE EAA TO BEAR A DI SPROPORTI ONATE SHARE OF THE

ECP COSTS WOULD HAVE A DEVASTATI NG | MPACT ON LABOR

| NTERESTS I N THE SOUTH FLORI DA AGRI CULTURAL | NDUSTRY

As discussed, Petitioners seek to wunfairly absolve
t hensel ves of any duty to contribute to the ECP by asking the
trial court to address "l oaded" policy questions that guarantee

such a result. Presently the various businesses in the EAA

enpl oy approxi mately 750, 000 wor kers who are represented by the

14
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Uni on and are scheduled to contribute $232 million or nore to
t he ECP.

Petitioners claimthat this is not enough, and use this
argunent as a neans to avoid paying taxes properly levied for
project costs. If they were granted such relief, the result
woul d be to bring the ECP to a screeching halt and pl ace the
Stateinviolationof its contractual conmtnents to the federal
government.®> U timtely, the federal governnment may take over
the project or may limt agriculture altogether in the EAA

A carefully crafted and equitable solution has been
devel oped that wll guarantee the vitality of South Florida
agriculture, provide adequate water resources and restore the
Everglades to a natural state not seen in nearly a century.
This court should not place the project in jeopardy through

premature judicial intervention

> In 1993, Governor Lawton Chiles signed a Statement of

Principles committing the state to the ECP. This was approved
by the Legislature In the EFA, bringing an end to five years
of litigation with the federal government. See *
373.4592(1)(g), Fla. Stat.

15
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CONCLUSI ON
Petitioners’ attenpt to have the Court assunme the rol e of
Legi sl ature and apply an admttedly sel f-executing
constitutional provisionruns contrarytothis Court’s adherence

to principles of stare decisis, and its respect for the

coordi nate powers of other branches of governnent.

For the foregoing reasons, this Court should affirmthe
trial court’s decision to grant the Respondent’s Mdtion for
Judgnment on the Pl eadings and dism ss the Petitioners Anmended
Conpl ai nt .

Respectfully submtted,

Mary Jill Hanson

HANSON, PERRY & JENSEN, P. A

Local Counsel

| nt ernational Associ ation of
Machi ni sts and Aerospace

Workers AFL-CI O

105 S. Narci ssus Avenue, Suite 510

West Pal m Beach, FL 33401

By:

Mary Jill Hanson
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