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| NTRODUCTI ON
This Court is asked to review the Fifth District Court of

Appeal's affirmance of a judgnent on the pleadings for
Respondent, Defendant below, South Florida Wter Managenent
District ("SFWD"). That judgnent was entered in a declaratory
j udgnent action brought by Petitioners, Plaintiffs below Mry
Barl ey, as personal representative of the Estate of GCeorge M
Barley, Jr., Sheila Millins, Benjamin Wrneil and Nathaniel
Pryor Reed (collectively "Plaintiffs"). The gravanen of
Plaintiffs' action was that the funding provisions of the
Ever gl ades Forever Act, 8 373.4592, Fla. Stat. (Supp. 1994), and
the District's 1997 taxing and spending activity relating
thereto were unconstitutional under "Anendnent 5" - article 11,
section 7(b) of the Florida Constitution. (R 1-22, 185-218,
440- 47) Based on the constitutional doctrine of separation of
powers, the trial court refused Plaintiffs' invitation to
encroach on the powers of the Legislature with regard to these
i ssues and entered judgnent for SFWD.

Prior to the filing of Plaintiffs' action, this Court had
already determned that Anmendnent 5 is not self-executing and
requires inplenenting legislation not only to nake it operative
and effective but also to define any rights to be determ ned,
enjoyed or protected under it. This Court also determ ned that
there is no inconsistency between the Evergl ades Forever Act and

Amendnent 5. Advisory Opinion to the Governor--1996 Anendnent 5

(Everqgl ades), 706 So. 2d 278 (Fla. 1997). Based upon well -




established Florida |aw concerning the effect of constitutiona
anendnents on preexisting statutes as well as this Court's
recent analyses of the effect of Anmendnent 5 vis-a-vis the
Evergl ades Forever Act, and given the fact that the Florida
Legislature had not vyet enacted enabling |legislation under
Amendnent 5, the trial court entered judgment on the pleadings
for SFWWD. (R 434-39) On appeal to the Fifth District Court of
Appeal , that court affirnmed the trial court's judgnent.

As discussed in detail below, this Court should approve the
| ower courts' dispositions because Plaintiffs are wunable to
state a judicially cognizable cause of action, because
Plaintiffs lack standing, and because the trial court |acked
subject matter jurisdiction. Because Anmendnent 5 is not self-
executing, absent enabling legislation, Amendnent 5 is not
operative or effective, and it neither grants nor protects any
defined rights. Because there 1is no inconsistency between
Amendnent 5 and the EFA, the funding allocations mandated by the
EFA remain in effect until anended or repealed by subsequent
legislation. It necessarily follows that the judicial relief
requested by Plaintiffs below is not available as a nmatter of
law. For simlar reasons, Plaintiffs have no standing to pursue
their proposed action. Any other rulings by this Court or the
lower courts wuld violate the fundanental constitutiona
precept of separation of powers: "No person belonging to one
branch shall exercise any powers appertaining to either of the

other branches . . ." Fla. Const. art. 11, 83. NMoreover,



because Plaintiffs failed to tinmely conply with the requirenents
of section 194.171, Florida Statutes, the trial court never
acquired subject matter jurisdiction over Plaintiffs' proposed
action. For any and all of these reasons, this Court should

approve the Fifth District Court of Appeal's disposition.

STATENMENT OF THE CASE AND FACTS
Fact ual Backqgr ound

The Everglades is the largest subtropical wetland in the
United States and is a wunique and irreplaceable natural
resource. The Evergl ades ecol ogical system contributes to South
Florida's water supply and serves as the habitat for a diversity
of plants and wildlife not found anywhere else in the United
States. Many decades ago, approxinmately 700,000 acres of the
original Everglades imediately south of Lake OGkeechobee were
drained for agricultural use and for flood control purposes to
all ow developnment of South Florida. This area is generally
referred to as the Everglades Agricultural Area ("EAA'). (R
194- 95)

Remmants of the original Everglades include the Loxahatchee
National WIdlife Refuge (also known as Water Conservation
Area 1), the Water Conservation Areas, and Everglades National
Park. These areas are generally referred to collectively as the
Evergl ades Protection Area ("EPA"). (R 195)

In 1994, the Florida Legislature enacted the Evergl ades
Forever Act ("EFA"), the bulk of which is contained in section

373.4592, Florida Statutes (Supp. 1994). The purposes and intent



of the Legislature in enacting the EFA are set forth at length
in the statute itself, section 373.4592(1), and include the goal
of reducing pollution flowng into the EPA from the EAA and
ot her sources. Included anong the many projects and prograns
required by the EFA is the construction of nore than 40,000

acres of Stormnater Treatnent Areas ("STAs") and rel ated works.

The STAs are the heart of the Everglades Construction
Project ("ECP'") and are required to be constructed pursuant to
a schedule set forth in the EFA See § 373.4592(4)(a), Fla.
Stat. (R 198). In addition to providing pollution abatenent
benefits in reducing phosphorus flowng to the EPA the ECP is
al so designed to inplenment the hydropattern restoration goals of
the EFA by "inproving water quantity reaching the Evergl ades,
correcting |ongstanding hydroperiod problens, increasing the
total quantity of water flowng through the system providing
wat er supply for Ever gl ades Nat i onal Par k, urban and
agricultural areas, and Florida Bay, and replacing water
previously available fromthe coastal ridge in areas of southern
Dade County." 8§ 373.4592(1)(f), (4)(b).

The Evergl ades Construction Project is defined in the EFA
as the project described in the February 15, 1994, conceptual
design docunent together wth construction and operation
schedules on file with the SFWD. 8 373.4592(2)(f), Fla. Stat.
To provide funding to carry out the pollution-abatenent,

hydropattern restoration, and other restoration mandates of the



EFA, anong other things, the Legislature specifically authorized
the SFWWMD to use 0.1 mll of ad valorem taxes assessed wthin
the Okeechobee basin for the purposes of the design,
construction, and acquisition of the ECP. 8§ 373.4592(4)(a). In
addition, the EFA authorized inposition of an agricultural
privilege tax on agricultural lands within the EAA for these and
ot her purposes. 8 373.4592(6). (R 186-88) The construction
schedul e mandated by the EFA was derived directly from the ECP
Concept ual Desi gn docunent  whi ch, in turn, was prem sed
primarily on certain funding assunptions, principal anong them

being that SFWWD would use the full 0.1 mll ad valorem tax (as

authorized in the EFA) beginning in 1994 and continuing

t hroughout the life of the project. (A 1 at p. VIII-1 et seq.

and Attachnent D).

The Conceptual Design docunent incorporated into the EFA
states with regard to the inplenmentati on schedul e mandat ed by
the EFA that the "single nost significant assunption nmade is
that inplenentation activities and construction will be
constrained to available funding.”" (App. Aat VIII-1) Wth
regard to this funding constraint, the Conceptual Design
docunent goes on to state that the SFWWD "wi Il annually conm t
ad valoremtax incone to the account [for funding
i npl ementation]. The anobunt of that commtnent will be
$21, 800,000 in Fiscal Year 1994, and will be increased by 5

percent per year thereafter.” (ld. at VIII1-3) The required



conm tnent figure of $21, 800,000 for 1994 is derived fromthe
assunption that the SFWWD wi || assess and use the full EFA-
authorized 0.1 mll ad valoremtax in 1994, and that increases
in property values will increase the commtnent figure by 5%
per year with the sane 0.1 m |l ad val oremtax being used each
year thereafter:
DI STRI CT AD- VALOREM 21, 800,000 (0.1 mil| escalated at 5%yr from FY 1994)
(ILd. at Attachnent D)
As the foregoing makes clear, the only neans of
i npl enmenting the Evergl ades restoration project nmandated by
the EFA is through assessnment, collection, and use each year
of the full 0.1 mlIl ad valoremtax as authorized by the EFA.
Absent such assessnent and use, there is no way to fund the
i npl enmentation of the Evergl ades restoration efforts expressly
mandat ed by the EFA
On November 5, 1996, the voters approved a constitutional amendment to article 11, section 7,
of the Constitution of the State of Florida. Commonly referred to as "Amendment 5", the amendment

added subsection 7(b) to article Il of the congtitution. This provision states:

ThoseintheEvergladesAgricultural Areawho causewater pollutionwithinthe Everglades
Protection Areaor theEverglades Agricultura Areashdl beprimarily responsiblefor paying
the costs of the abatement of that pollution. For purposes of this subsection, the terms
“EvergladesProtection Area’” and“ EvergladesAgricultura Area’ shall havethemeaningsas
defined in statutes in effect on January 1, 1996.

Fla. Const. art. I, § 7(b). (R. 185-86)

In 1997, this Court provided the Governor with an advisory opinion concerning the proper
interpretationand effect of Amendment 5vis-a-visthe EFA. Among other things, thisCourt expressy
determined that theamendment was not sel f-executing and requiredimplementing legidlationto makeit

operativeandeffective. Inthisregard, the Court specifically found that theintent of thevotersinadopting



Amendment 5 wasto have the Legidature "enact supplementary legidation to make the amendment
effective, to carry out itsintended purposes, and to defineany rightsintended to be determined, enjoyed,

or protected.” TheCourt alsofound that therewasnoinconsi stency betweenthe EFA and Amendment

5. Advisory Opiniontothe Governor -- 1996 Amendment 5 (Everglades)--Amendment 5373.4592(4)(a).
Theindividual Plaintiffsallegedly paid thistax in 1997. Plaintiffs instant action wasfiled to contest the
SFWMD'sauthority to levy thesead valoremtaxesin 1997 against their real property and usesamefor
funding in part the design, construction and acquisition of the ECP. (R. 185-90, 203-05)

Plaintiffs’ Action
On December 3, 1997, Plaintiffs commenced this action against SFWMD. (R. 1-22) Intheir

amended complaint, Plaintiffsaleged they each separately owned certainred property in Orange, Monroe,
Broward and Martin Counties, respectively, and that they wererequired to pay ad valoremtaxesassessed
by SFWMD in 1997. More specificaly, Plaintiffs alleged they were “required to pay the 0.1 mill ad
valoremtax ontheir properties[asauthorized by 8 373.4592(4)(a)], aswell asadditiona ad valoremtaxes
levied under the SFWMD' s genera ad valorem taxing authority for . . . pollution abatement costs
attributableto EAA polluters, or el serisk facing pendtiesfor their failureto pay saidtaxes.” (R. 189-90)

Paintiffs purported to bring the action individually and on behalf of aputative classof al *“ad
vaoremtaxpayersfrom Orlandoto Key West who did not pollutethe EvergladesProtection Area(“ EPA”)
or the[ EAA], but areneverthel esstaxed by the[ SFWMD] for themajor portion of theEAA’ spollution
abatement costsunder 8 373.4592(4)(a)(1994) of the[ EFA] and under the SFWMD’ sgenerd ad v orem
taxing authority, indirect contradictionto Articlell, Section 7(b) of the Fl oridaConstitution (commonly
referredtoas. ..’Amendment5).” (R. 185-86, 188-91) Thegravamen of Plaintiffs amended complaint
wasthat Amendment 5 rendersuncongtitutiona someunidentified portion of ad valoremtaxesleviedagangt
them andtheclassthey purported to represent and requiresinvalidation of portionsof theEFA. (R. 185-
87, 191, 202-05)

Paintiffssought variousformsof affirmativerelief agains SSWMD. Principadly, Plaintiffssought

to havethetria court declarethat the SFWM D’ sad val oremtax assessmentsand theauthorizing statutes



therefor, aswell asspecific provisionsof theEFA, § 373.4592, Fla. Stat., were unconstitutional under
Amendment 5. Specificaly, by their action, Plaintiffs sought:

a declaration that the 0.1 mill ad valorem tax levied by the SFWMD pursuant to
§373.4592(4)(a)(1994) of the EFA to abate EA A pollution and theadditional ad valorem
taxeslevied under the SFWM D’ sgenerd ad val oremtaxing authority for other pollution
abatement costsattributableto EAA polluters, violates. .. Amendment [5] .. . because
thepolluterswithinthe EAA asagroup are presently not paying for 100% of thecost to
abate the pollution they cause . . . .; [and]

adeclarationthat . .. section 373.4592 (8)(a)(1994) of the EFA violates. .. Amendment [5]
becauseit prohibitsthe SFWM D fromraising additional revenuesfrom EAA polluters.

(R. 186-87,203-05) Inaddition, intheevent theL egislaturedid not act inthenext sessiontoreallocate
the relative contributions of funding for Evergladesrestoration projects between EAA and non-EAA
taxpayersasPlaintiffsalleged theL egidature should reall ocatethem under Amendment 5, Plaintiffsal so
sought “ an order requiring the[ SFWM D] to provide an accounting of and refund of all moniescollected
pursuant to section 373.4592(4)(a)(1994) of the EFA and the[ SFWMD's] general ad valorem taxing

authority for that portion of the pollution abatement costs attributable to EAA polluters.” (R. 204-05)
Dismissal for Lack of Jurisdiction

SFWM D movedto dismisstheorigina complaint and theaction, raising three principa grounds

fordismissa. First, SFWMD asserted that thejurisdictional limitationsof section194.171 appliedtothe
actionand thetrial court did not have subject matter jurisdiction pursuant to the plain meaning of the
language of that statute. Second, SFWM D asserted that, because Amendment 5 is not self-executing
(whichPaintiffshavenever disputed), Plaintiffshad nojudicidly cognizablecauseof actionfor any aleged
“violation” of Amendment 5. Third, SFWMD asserted that Plaintiffslacked standing, primarily because
Amendment 5 does not givethem standing and the L egidlature has not yet enacted enabling legidation
defining who hasany rightsor standing to bring aclaimfor an alleged violation of theamendment. (R. 23-
25, 59-96)

By order dated June 12, 1998, thetrial court granted SFWM D'smotion to dismisson thefirst

ground - lack of subject matter jurisdiction. Thecourt found thealegationsof thecomplaint to"fal squardly



withinthe scopeof §194.171." Contrary to SFWMD'sposition, however, thetrial court held that the
deficiency initssubject matter jurisdiction could be cured through amendment of the complaint showing
"compliance” with section 194.171, and allowed Plaintiffsto amend. Thecourt denied themotiononthe
second and third grounds becauseit found those groundswent to the meritsof thedeclaratory judgment
action and not to whether the complaint stated the elements of acause of action for declaratory relief.
(R. 160-70)

Paintiffsfiled an amended complaint on July 13, 1998. (R. 185-218) The amended complaint
asserted essentially the sameallegationsastheoriginal complaint onthemerits, butincluded additional
allegationsdirectedto purported " compliance” withthejurisdictional requirementsof section194.171.
Specificaly, Plaintiffsincluded all egationsthat they filed suit within 60 daysfromthetimethetax rollswere
certified, paid thetax collector theamount of thetax whichin good faithwasowed, and attached asexhibits
purported "receipts’ reflecting those payments. (R. 188-89)

Judgment on the Pleadings

After answering theamended complaint, SF'WM D moved for judgment onthepleadings. (R. 266-
78,279-97,304-17) SFWMD argued, inter dia, that, because Amendment Sisnot self-executingandis
not inconsi stent withthe EFA , and becausethe L egid ature had not yet enacted implementing legidl ation,
thecongtitutional amendment onwhich Plaintiffs actionwaspremised provided Plaintiffsnorightstobe
declared or protected and could not be construed to haveimpliedly repealed SFWM D'sconstitutional and
statutory authority to impose and use the ad valorem taxesin question. Becausethetrial court isnot
empowered tolegidateunder thedoctrineof separation of power, thejudicid relief requested by Plaintiffs
wasnot available. Accordingly, becausethemeritsof the case could bedetermined asamatter of law from
thepleadingswithout regard to thefactual issuesPlaintiffssought torai se, judgment onthepleadingsin
favor of SFWMD was appropriate. (R. 279-97)

Following Plaintiffs filing of awritten responseto themotion, ahearingwasheldbeforethetrial
court on September 30, 1998. (R. 389-417; A. 2) After presentation of argument by theparties, thetrial

court took the motion under advisement. (A. 2) On October 22, 1998, thetrial court issued its Order



Granting Defendant's Motion for Judgment on the Pleadings, and dismissed the action. (R. 434-39)

Initsfina order, thetria court notedthat, cons deration of the pleadingsin conjunctionwith Florida
law -- and especially the doctrine of separation of powers-- required SFWWM D'smotionfor judgment on
thepleadingsbegranted. After reviewingtherdief sought by Plaintiffs, including Plaintiffs request that the
court give the Legisature only until the next session to reallocate funding for Everglades pollution
abatement asPlaintiffsallegedit should bereall ocated under Amendment 5, thecourt heldthat it " cannot
directtheL egidaturetoimplement Amendment 5." Citing thisCourt'sdeterminationthat Amendment 5is
not self-executing and thereisnoincons stency betweenthe EFA and Amendment 5, andrelyingonwel |-
established Floridalaw concerning theeffect of constitutional amendmentson pre-existing statutes, the
court also heldthat acauseof actionfor therelief sought would not beestablished evenif Plaintiffscould
provetheir allegations. Accordingly, thecourt granted the SFWWM D'smotion, enteringjudgment onthe
pleadings for SFWMD. (R. 434-39)

Onapped, theFifth District Court of Appeal affirmed. Theappellatecourt agreedwiththetria
court that therewasno constitutional impediment tolevying atax upon Plaintiffsto cleanthe Everglades.
Consistent with this Court's advisory opinion, the appellate court found Amendment 5 was not self
executing and that therewasno inconsi stency between the EFA and Amendment 5. Accordingly, based
onwdll-established FHoridalaw, thecourt held that theEFA, including itsfunding provisonsconcerning the
taxesin question, remainsin effect until repealed or amended by theL egidature. Inresponsetothedissent,
Chief Judge Thompson'smagjority opinion pointed out that "acourt cannot overridethewill of thepeople,
asexpressed intheconstitution, which wasto adopt an amendment that requires|egid ativeexecution."”

Barley v. South Florida Water Management District, 766 So. 2d 433,434 (Fla. 5th DCA 2000).
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SUMMARY OF THE ARGUMENT

Amendment 5 is not self-executing. It left numerous policy issues for determination by the
Legidature. In adopting Amendment 5, the voters expected the Legidature to enact supplementary
legidationto makeit effective, to carry out itsintended purposes, and to defineany rightsintendedto be
determined, enjoyed, or protected. Thus, Amendment 5isnot operativeor effectiveuntil theLegidature
enactsenablinglegidation. Accordingly, Amendment 5 neither grantsnor protectsany defined rightsof
Paintiffs. Absent appropriateenablinglegidation, Plaintiffshavenorightsor intereststhat can bedecl ared,
defined, protected or enforced by the courtsthrough any formof judicial action. Accordingly, under the
constitutional doctrine of separation of powers, thetrial court had no choice but to enter judgment for
SFWMD. For thisreason alone, the Fifth District's affirmance of thetrial court'sjudgment should be
approved by this Court.

Moreover, thereisnoincons stency betweenthe EFA and Amendment 5. Among other things, the
EFA wasenacted to determinehow and at whose expense Everglades pollution should beabated, and it
imposed substantia tax liability (inadditionto ad val orem taxesimposed throughout the Okeechobeebasin)
onagricultura landswithinthe EAA tofund the pollution-abatement projectsit mandated. Amendment
5 was adopted for asimilar purpose — to require pollutersin the EAA to pay for abatement of their
pollution. Accordingly, under well-established Floridalaw, the EFA, including itsfunding provisions,
remainsin effect until amended or repealed by the Legidature. This Court should approve the Fifth
Digtrict'saffirmanceof thejudgment onthisground aswell because Plaintiffs entireactionwaspremised
ontheerroneouslegal assertionthat thefunding all ocationsestablished by the EFA, asimplemented by
SFWMD inaccordancewiththemandateof theEFA, "violate" or are"inconsistent” with Amendment 5.

The judgment below should al so be affirmed because Plaintiffshad no standing to pursuetheir
proposed action. Amendment 5 does not define any rightsintended to be enjoyed or protected — l et
aoneany rightsbelongingto Plaintiffs. It left tothe L egid aturethedetermination of “ by whom” aclamfor
violationmight beasserted. Until the L egid aturedefinestherightsto be protected, there can beno present

and existing controversy givingriseto standingin anyoneto assert clamsunder Amendment 5. Unlessand

11



until theL egidaturedefinesAmendment 5to protect therightsof aclassof personswhichincludesPaintiffs
and providesfor judicial enforcement of thoserights, Plaintiffshaveno standingto bring any claimfor any
relief in the courts of thisstate. In addition, Plaintiffslack standing under the traditional standard for
“taxpayers’ suitsbecausethey haveno special injury andtheir “constitutional” challengeisnot based on
a specific constitutional limitation on the Legidature' s taxing and spending authority.

ThisCourt should al so approvethedisposition bel ow becausethetria court waswithout subject
matter jurisdiction. Because Plaintiffs action expressly contested the legality of ad valorem tax
assessments, section 194.171 applied tolimit thecircuit court’ ssubject matter jurisdiction. Plaintiffs failure
toadlegeintheirinitial complaint that they paid at | east theamount of tax they agreed wasduewithin 60
daysof certification of thetax rollsand their failuretofiletherece ptsshowing such paymentsdeprivedthe
trid court of jurisdiction. See§194.171(2)-(3), (6), Fla. Stat. (1997). Becauseof thejurisdictional nature
of the requirements of section 194.171, no relation back rule can be applied and Plaintiffs amended
complaint filed morethan eight monthsafter certification of thetax rollsdid not " cure" thelower court'slack
of jurisdictioninthe case. Indeed, under aplain-meaning application of the statute, thetrial court was
without jurisdiction to even allow amendment to the complaint.

For any and dl of thesereasons, thisCourt shoul d approvethedecision of theFifth District Court

of Appeal which affirmed the trial court's entry of judgment on the pleadings for SFWMD.
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STANDARD OF REVIEW
Inreviewing ajudgment on thepleadings, this Court must accept astrueall well-pleaded factual

allegationsof thenon-moving party. Crocker v. Pleasant, 26 Fla. L. Weekly S61, S65n.4 (Fla. Feb. 1,

2000). Conclusory allegationsor conclusionsof law allegedinacomplaint, however, arenot accepted as

true. SeeYunkersv. Yunkers, 515 So. 2d 419, 420 (Fla. 3d DCA 1983); Whitaker v. Powers, 424

So. 2d 154, 155 (Fla. 5th DCA 1982); Millsv. Mills, 339 So. 2d 681, 684 (Fla. 1st DCA 1976). Ina
declaratory judgment action, such asthiscase, atrial court may enter ajudgment onthe pleadingsif the

meritsof the case can be determined as amatter of law from the pleadings. Camino GardensAssnv.

McKim, 612 So. 2d 636, 639 (Fla. 4th DCA 1993); State Farm Mut. Auto. Ins. Co. v. Chapman, 415
So. 2d 47, 49 (Fla. 5th DCA 1982).
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ARGUMENT

THE APPELLATE COURT PROPERLY AFFIRVED THE ENTRY OF
JUDGVENT ON THE PLEADI NGS FOR SFWWD BECAUSE AMENDMENT
5 IS NOT' SELF-EXECUTING AND BECAUSE THERE 1S NO
| NCONSI STENCY BETWEEN THE EFA AND AMENDVENT 5.

A. Judgnent For SFWVWD WAs Proper Because Anmendnent 5
s Not Self Executing.

By their amended conplaint, Plaintiffs sought various forns
of affirmative relief against SFWD. Plaintiffs entire action,
however, was based on their allegations that ad valorem tax
assessnents |evied and used by SFWWD pursuant to SFWWD s gener al
taxing authority and as expressly authorized in the EFA were

unconstituti onal under Anendnent 5.—

SFWWD responds to the argunents presented by Plaintiffs in Point
"I below. The argunents presented in Points "IlI" and "III"
bel ow provide additional grounds for approval of the Fifth
District's affirmance of the trial court's judgnent on the
pl eadi ngs, which grounds were asserted by SFWD below (in both
the trial and appellate courts) but not expressly relied upon by

the trial or appellate <courts in their decisions. See

Vandergrift v. Vandergrift, 456 So. 2d 464, 466 (Fla. 1984)
(trial court decisions are presunptively valid and, if correct,
should be affirmed even on grounds not relied upon by the tria

court); Hone Depot U S . A Co. v. Taylor, 676 So. 2d 479, 480

(Fla. 5th DCA 1996) (sane). Plaintiffs sought a declaration that
provi sions of the EFA concerning taxing and revenue for funding
of the ECP and other Everglades restoration projects are

unconstitutional under Amendnent 5. Thus, Plaintiffs' entire
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action, and the legal wviability thereof, was necessarily
prem sed on their legal interpretation of Amendnent 5 that they
asserted gives them imediate (albeit admttedly undefined)
rights that can be enforced (presunmably after being defined) by
the trial court through their action.

As discussed below, Plaintiffs' interpretation is not
legally viable and is contrary to well-established Florida |aw.
Amendnent 5 is not self-executing —as even Plaintiffs concede.
VWhat Plaintiffs ignore, however, is the legal effect of that
necessary | egal concessi on. That IS, absent enabl i ng
| egi sl ation, Amendnment 5 gives no rights to Plaintiffs that can
be judicially defined, declared, or enforced by the courts.
Accordingly, the relief requested by Plaintiffs is unavail able
as a matter of |law and the appellate court properly affirnmed the

entry of judgnent on the pleadings for SFWD.
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1. Amendnent 5 is Not Sel f-Executing.
In Advisory Opinion to the Governor -- 1996 Anendnent 5

(Evergl ades), 706 So. 2d 278, 281-82 (Fla. 1997)--Anmendnent

5Gtay v. Bryant,

125 So. 2d 846 (Fla. 1960)In re Advisory Opinion to the

Gover nor

509 So. 2d 292 (Fla. 1987)Lee v. Dowda,

155 Fla. 68, 19 So. 2d 570 (1944)--Anendnent 5--Anmendnent 5G ay

v. Bryant,
125 So. 2d 846 (Fla. 1960)In re Advisory Opinion to the

Gover nor

509 So. 2d 292 (Fla. 1987)Lee v. Dowda,

155 Fla. 68, 19 So. 2d 570 (1944)--Anendnent 5Cty of Wnter
Haven v. A°M Klenm & Son

132 Fla. 334, 181 So. 153 (1938), “[u]ntil enabling statutes are
duly enacted, the organic section [of the constitution that has
been anended] is effective only as it was before the anendnent.”
Id. This nmeans a constitutional amendnent that is not self-
executing —I|ike Anendnent 5 —does not alter or change existing
|aw or create any new rights enforceable by the courts —unti
enabling legislation is enacted defining those rights, who has
them how they can be enforced, and the renedi es avail abl e.

In Klemm the Court’s comments were directed to article 111
section 24, of the Florida Constitution as anended in 1934,
whi ch anmendnent required establishnment of a uniform system of

county and nunicipal governnents. 1d. Twelve years later, this
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Court addressed a claim premsed on the sanme constitutional
provision where the Legislature had yet to enact any enabling

| egi sl ati on. In State ex rel. Wlder v. Gty of Jacksonville

157 Fla. 276, 25 So. 2d 569, 571 (1946), the plaintiff clained
that a special or Jlocal |aw concerning liquor licensing in
Jacksonville was invalid and unconstitutional under article I,
section 24, , which specifically provided that “no special or
local laws . . . providing for . . . governnment, jurisdiction

powers, duties and privileges [of cities] shall be passed by the
Legislature.” This Court rejected the claimas a matter of |aw
because the constitutional provision was not self-executing and,
therefore, the Court held that, until the Legislature enacted
enabling legislation, the Legislature remained free to enact

special and local |laws such as the one at issue:

Section 24 of Article Ill is a mandate from the people
to the legislature to establish a uniform system of
county and nmunicipal governnent throughout the state,
but this section of the Constitution is not self-
executi ng. It requires legislative action before it can
acconplish its purpose. Until such time as the
| egislature sees fit to establish, by general law, the
uniform system of governnment contenplated by this

section of the constitution, the power of t he
| egislature to enact special or local laws in cases not
expressly enunerated in section 20, Article Ill [a self-

executing provision precluding special or local |aws on
specifically enunerated subjects] for the governnent,
jurisdiction, powers, duties and privileges of the
muni ci palities is in now se inpaired or altered.

Id. (citations omtted).

A case even nore factually anal ogous to the present case is

Draughon v. Heitman, 124 Fla. 24, 168 So. 838 (1936). At issue

there was a constitutional anmendnent to article |IX section 1,
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ratified in 1924, that required taxation of intangible property
at a rate not to exceed 5 mlls. The gist of the plaintiffs'
conplaint was that the county tax assessor had failed to put
intangibles on the tax roll in 1931 as required by the 1924
constitutional amendnment, resulting in plaintiffs being required
to pay nore than their fair share of the taxes and others (wth
unt axed i ntangi bl e property) paying |l ess than they owed.

This Court in Draughon held that plaintiffs’ conplaint
shoul d have been  dism ssed because, inter alia, t he
constitutional anmendment was not self-executing and no enabling
| egislation had been enacted as of 1931. 168 So. at 840-41

843. As explained by the court:

Prior to enactnment of chapter 15789, Acts 1931, Ex.

Sess., which did not becone effective until January 1,
1932, the State Legislature had provided no neans for
executing the pur pose and I nt ent of t he 1924

constitutional anmendnent on the subject of intangible
personal property. . . . [Bl]etween the date of
ratification of the constitutional anendnent of 1924,

and the convening of the 1931 Legislature, no
| egislative attenpt to carry out the provisions of the
anmended Constitution was successful. Therefore the

status of the intangible property of all kinds, insofar
as the taxes of 1931 are concerned, was at all tinmes, to
say the least of it, doubtful. In view of this fact,
how can it be truthfully alleged as a matter of |aw [as
alleged by plaintiffs] that the tax assessor of any
particular county . . . commtted a legal fraud upon
ot her taxpayers by deliberately, illegally, wllfully,
intentionally, arbitrarily, and systematically omtting
from the tax rolls of his county intangible property,
since it was only subject to a special and limted kind
of taxation, the provision for inposing which the
Legislature had never carried into effect insofar as
t hat year was concerned?

Id. at 840.

The sane anal ysis applies here. Just like the county tax
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assessor in Draughon, SFWWD is legally and factually unable to
all ocate assessnents to generate revenues for funding the EFA-
mandat ed pol |l uti on-abatenment projects as Plaintiffs would |ike
— unless and until the Legislature defines and authorizes such
taxation or revenue generation under the auspices of Amendnent
5 or ot herw se. Indeed,theFloridal egisaturein section 373.4592(4)(a) provided that the
funding allocationsit created in the EFA wereto remain in place " unlessthe L egidature by
specificamendment tothissection increasesthe 0.1 mill ad valorem tax contribution, increases
theagricultural privilegetaxes, or otherwiser eallocatesther elativecontribution by ad valorem
taxpayer sand taxpayer spayingtheagricultural privilegetaxes...." In Draughon, thethisCourt
noted that, prior to enabling legislation, the county tax collector was faced with such
imponder ablesaswhat r ateshould beassessed on intangiblepr operty and what property would
constituteintangibles. Inthiscase, thisCourt hasalr eady acknowledged theexistenceof smilar
and moredifficult imponder ablesfacing the SFWMD (or any other yet-to-be-identified state
entity to be charged with carrying out Amendment 5) such as:

how should the cost of pollution abatement be assessed? (i.e., by what method and
over what period of time?) and

who should thecost beassessed against? (i.e., what constitutes” pollution” and how
will one be adjudged a polluter?)

Advisory Opinion--Amendment 5--Amendment 5--Amendment 5, 766 So. 2d at 434.

Theintent of thevoterscontrolsthe proper interpretation of Amendment 5. Advisory

Opinion -- Amendment 5--Amendment 5Williamsv. Smith,

360 So. 2d 417 (Fla. 1978)--Amendment 5, 766 So. 2d at 434.

By their action, Plaintiffswould havethetrial court usurp the power of theL egislature
and, byjudicial fiat, legislateon all thecomplex policy issuescommitted totheL egislatureby the
mandateof thepeople. By their action, Plaintiffswould havethetrial court—byjudicial decree

— make Amendment 5 effective, defineand enfor ceitsintended pur pose, and definetherights
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intended tobedeter mined, enjoyed, and protected. All this, contrarytothewill of thevoter swho
“expected the Legidature to enact supplementary legidation” to carry out thesetasks. 1d.

In effect, Plaintiffs ask this Court, like they asked the lower courts, to ignore the
fundamental constitutional doctrineof separ ation of power sembodied inarticlell, section 3, of

theFloridaConstitution. This,theCourt should not and cannot do. SeeSullivanv. Askew, 348

So. 2d 312, 314-16 (Fla.), cert. denied, 434 U.S. 878 (1977). AsthisCourt recently reiterated:
"[t]he preservation of the inherent powers of the three branches of government, free of
encr oachment or infringement by oneupon theother, isessential totheeffectiveoper ation of our

constitutional system of government.” FloridaSenatev. FloridaPublic EmployeesCouncil 79,

2001 WL 388863,*3(Fla. April 18,2001) (quotinglnre: Advisory OpiniontotheGovernor, 276

So. 2d 25, 30 (Fla. 1975)). Seealso Chilesv. Children A, B, C, D, E & F, 589 So. 2d 260 (Fla.

1991). Accor dingly, likethelower courts, thisCourt should giveeffect totheexpectationsof the
voter swhoapproved Amendment Sand allow theL egislatur etodefinetherightsintended tobe

determined enj oyed and protected by theamendment_,76680.2dat435andn.5(Harris,J.,dissenting).Inaddrng

asimilar suggestion with regard to the Sunshine Amendment, Fla. Const. art. |1, § 8, thisCourt in Williams held:

The legidators are sworn to uphold the Florida Constitution and are presumed to act in a lawful manner. The mandate of the
people to act in this area is clear and forceful. Any suggestion that the people are in fear that the legidators will attempt to

frustrate their will isinappropriate on its face.

360 So. 2d at 421 n. 9 (emphasis added).

There have been at least three bills proposed in the Legidature to implement Amendment 5, although none have been enacted to date.

Nevertheless, until the L egidaturedefinestherightsto be determined, enjoyed and protected
by Amendment 5, and unlessand until the L egislatur edefinesa classof per sonswho can bring
an action for judicial relief for violation of Amendment 5that includesPlaintiffs, Plaintiffshave
no cause of action that can be premised on Amendment 5. Amendment 5isnot self-executing.
It givesPlaintiffsnorightsthat they can havedeclar ed, defined, or enfor ced through ajudicial
action. See Advisory Opinion--Amendment 5--Amendment 5, 25 So. 2d at 571; Klemm, 181 So.

at 159. Accordingly, thisCourt should approvetheFifth District'saffirmanceof thetrial court's
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judgment for SFWMD.

B. Plaintiffs’ Ar gument O | nconsi st ency Wth
Anendment 5 Does Not Gve Rise To Any Legally
Cogni zable Rights To Be Declared O Enforced By
The Courts.

Plaintiffs alleged in their anended conplaint that SFWD s
assessnment of ad valorem taxes on their properties pursuant to
admtted existing statutory authority, including the EFA, is “in
direct contradiction to . . . Arendnent 5.7 (R  185-86)
Plaintiffs appear to believe that this al l egation of
“inconsistency” gives rise to a cause of action by which the
trial court could invalidate the existing statutory provisions
Plaintiffs claim are inconsistent with the yet-to-be-defined
meaning and intent of Amendnent 5 as well as the District's
levies and use of ad valorem taxes in accordance with its
general taxing authority and the EFA. Plaintiffs are wong.

As the parties agreed below (R 438), but markedly absent
from discussion in Plaintiffs' brief to this Court, the well-

established applicable law is as foll ows:

In considering the effect of constitutional anendnents
upon existing statutes, the rule is that the statute
wi || continue in effect wunless it is conpletely
inconsistent with the plain terns of the Constitution.
However, when a constitutional provision is not self-
executing, as is the case here, all existing statutes
which are consistent with the anended Constitution wll
remain in effect wuntil repealed by the Legislature.
Inplied repeals of statutes by later constitutional
provisions is not favored and the courts require that in
order to produce a repeal by inplication the repugnancy
between the statute and the Constitution nust be obvious
Oor necessary. Pursuant to this rule, if by any fair
course of reasoning the statute can be harnonized or
reconciled with the new constitutional provision, then
it is the duty of the courts to do so.
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In re Advisory Opinion to Governor, 132 So. 2d 163, 169 (Fla.

1961) (citations omtted; enphasis added). See also In re

Ri ncon's Estate, 327 So. 2d 224, 226 (1976).

I n Advisory Opinion--Arendnent 5--Anendnent 5

Mor eover, contrary to assertions made by Plaintiffs, this
Court was clearly not addressing only the "facial consistency of
the EFA with the overall purpose of Anmendnent 5" or the
"overall consistency,” as opposed to the consistency of the
funding provisions of the EFA, when it found no inconsistency
between the EFA and Anendnent 5. In fact, the Court
specifically nmentioned the funding aspects of the law in finding

t he EFA and Anendment 5 consi stent:

[ T]he Evergl ades Forever Act was enacted . . . to
determne how and at whose expense pollution of the
Ever gl ades should be abated. Amendnent 5 was adopted

for a simlar purpose —to require polluters to pay for
t he abatenent of their pollution.

Advisory Opinion--Amendment 5--Amendment 5(1)(h), Fla. Stat. Thisisalsoreflected in the

L egislatur € sexpressattempt to balancethefunding responsibilitiesand the economicimpact
of the projects, and itsexpressprovision that only it (not SFWMD) can reallocatetherelative
contribution between ad valorem taxpayersand EAA taxpayersalso paying the agricultural
privilege tax. See § 373.4592(1)(e), (4)(a) Fla. Stat.

Although this Court did not construe the EFA to be the enabling legidation for
Amendment 5, it found the EFA, including its funding provisions, to be consistent with
Amendment 5. Under well-established law, thismeanstheEFA anditsfundingprovisonsremain
in effect until amended or repealed by the Legidature. Thisnecessarily includesthe primary
fundingassumption underlyingtheEFA'smandated ECP construction schedule--that SFWMD

will levy and usethefull 0.1 mill ad valorem tax asauthorized by subsection (4)(a) beginningin
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1994 and continuing throughout the project. (A. 1) Seeid. at 281-82. Seealso In re Advisory

Opinion, 132 So. 2d at 169.

Astheforegoing demonstrates, Plaintiffs' legal conclusory allegation of inconsistency
doesnot giverisetoany legal right totherelief requested by Plaintiffsbelow. Asamatter of law,
theEFA anditsfunding provisonsfor pollution-abatement projectsmandated ther eunder arenot
inconsistent with Amendment 5 and remain in effect until amended or repealed by the

Legidature. Advisory Opinion--Amendment 5--Amendment SMay v. Holley,

59 So. 2d 636 (Fla. 1952)Department of Revenue v. Kuhnlein,

646 So. 2d 717 (Fla. 1994),
cert. denied, 515 U.S. 1158 (1995)Department of Revenue v. Markham,

396 So. 2d 1120 (Fla. 1981)--Amendment 5, 360 So. 2d at 420 n.5. Moreover, that is precisely
what theentireconstitutional provision,asamended by Amendment 5, requireswhen read in pari

materia. Advisory Opinion--Amendment 5--Amendment 5

M or eover, although theCourt need not reach theissuein light of thelack of implementing
legislation required to provide Plaintiffsstanding, Plaintiffs proposed claim did not assert the
typeof “ constitutional” challengethat givesriseto standingin a" taxpayer” suit in any event.
Thetraditional ruleisthat a plaintiff-taxpayer must have some special and peculiar injury to

pursuea"taxpayer" suit. See Rickman v. Whitehurst, 73 Fla. 152, 74 So. 205, 207 (1917) and

its progeny. The single narrow and limited exception to the traditional rule requiresa claim
premised on aconstitutional violation involvingaconstitutional provision that imposesaspecific

[imit on taxingand spendinglegidation. SeeDepar tment of Admin. v. Hor ne, 269 So. 2d 659, 662-

63 (Fla. 1972) (creating “narrow” and “limited” exception to special injury requirement for
standingintaxpayer suit wher eaction ispremised on violationsof constitutional provisonswhich

“gpecifically limit taxing and spending legislation”). See also North Broward Hosp. Dist. v.

Fornes, 476 So. 2d 154, 155-56 (Fla. 1985); School Bd. of VolusiaCounty v. Clayton, 691 So. 2d

1066 (Fla. 1997).
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Clearly, Plaintiffshavenot suggested they suffered any special injury, but rather assert
their injury is the same as all other taxpayers in the Okeechobee basin (excluding "EAA
polluters'). Although Plaintiffshavesuggested Amendment 5isa” restriction on thediscr etion”
of the District's taxing authority, the plain language of the amendment clearly does not
" gpecifically limit [any] taxing and spending legislation." See Horne, 269 So. 2d at 662-63.
Certainly, thereisnological basisto conclude that the voters who approved Amendment 5
intended it tobeaspecificlimitation on any taxingor spendinglegisiation sincenosuch language
appearsintheamendment itself. 1f anything, it isadonation of authority tothegover nment to
enact laws imposing payment obligations (i.e., taxes, special assessments, penalties, etc.)
polluters of the EAA and EPA to pay for abatement of their pollution.

Accordingly, Plaintiffshavenostandingtobringtheir proposed claim under Amendment
5.1t necessarily followsthat their complaint and action waspr oper ly dismissed by thetrial court.

This Court, therefore, should approve the disposition of the appellate court.
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I11. PLAINTIFFS COVPLAINT  AND ACTION  WAS PROPERLY
DI SM SSED BECAUSE THE TRIAL COURT LACKED SUBJECT
MATTER JURI SDI CTI ON.

One of the grounds asserted in SFWWD' s notion to dism ss was
the trial court's lack of subject matter jurisdiction due to
Plaintiffs' failure to conply W th t he jurisdictiona
requi renents of section 194.171, Florida Statutes (1997).
Al though the trial court correctly held that section 194.171
applied and dism ssed Plaintiffs' conplaint, the court - wthout
jurisdiction - allowed Plaintiffs to amend their conplaint to
"cure" the court's lack of jurisdiction through some form of
relation back rule inapplicable to the jurisdictional issue
i npl i cat ed. (R 160-70) Although the trial court's error was
rendered harmless by its ultimte disposition of the case, the
di sposition below can also be approved by this Court based on

the trial court's lack of subject matter jurisdiction.

25



A. Section 194.171 Applies to Plaintiffs' Action.
Section 194.171, Florida Statutes (1997), governs judicial

review of “al l matters relating to property taxation.”
8§ 194.171(1), Fla. Stat. Its provisions not only govern the
prerequisites to any action brought to contest a tax assessnent,
but also limt the subject matter jurisdiction of the circuit
court to entertain any such action. § 194.171(2)-(6), Fla.
St at . Plaintiffs’ action was expressly brought to contest
SFWWMD' s tax assessnments under the EFA and its general taxing
aut hority. Accordingly, section 194.171 is applicable by its plain language.

Without citing any authority, Plaintiffsbaldly asserted below that section 194.171 was
inapplicablemer ely because” Plaintiffsar echallengingtheauthority and power of the SFWMD
tolevy ad valorem taxesin direct contradiction totheFlorida Constitution.” (R. 40) Plaintiffs
cited noauthority for their argument becausethereisnone. AsthisCourt hasheld, themerefact
that aplaintiff raisesconstitutional challengestotheassessmentsand totheauthorizingstatutes

doesnot avoid application of section 194.171. SeeM arkhamv. NeptuneHollywood Beach Club,

527 So.2d 814, 814-16 (Fla. 1988)(appr ovingdismissal for lack of jurisdiction, findingthesection
194.171 jurisdictional requirements applied notwithstanding claim that taxes were void and

unconstitutional). Seealso State, Dept. of Revenuev. Stafford, 646 So. 2d 803, 806 (Fla. 4th DCA

1994) (“jurisdictional limitationson challengesby ataxpayer to an assessment found in section
194.171 havebeen held tobeconstitutional and not tounreasonably restrict ataxpayer’ saccess

to courts’) (citingBystrom v. Diaz, 514 So. 2d 1072 (Fla. 1987), and Rudisill v. City of Tampa,

151 Fla. 284, 9 So. 2d 380 (1942)).
Mor eover, themer efact that Plaintiffssought declaratory relief under chapter 86, Florida
Statutes, doesnot alter thefact that Plaintiffs' proposed action contested tax assessmentsmade

by the SFWMD and was a matter "relating to property taxation." 8 194.171(1), Fla. Stat.
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Indeed, achallengetotheconstitutionality of atax assessment or an authorizingstatute, such as
in Markham and in the present case, is ailmost always pursued by a declaratory action.
Nevertheless, wherethetrue substance of the action isa challengeto atax assessment, section

194.171 is applicable regardless of how plaintiff dresses up the claim. See Hall v. L eesburg

Regional Medical Center, 651 So. 2d 231, 232-33 (Fla. 5th DCA 1995) (r g ecting plaintiff’s

attempt toavoid section 194.171 by asser tingitsaction concer ningexemptionswasnot an action
contesting tax assessments); Stafford, 646 So. 2d at 805-07 (rejecting plaintiff’s attempts to
circumvent thejurisdictional limitationsof section 194.171 by couchingitscomplaint asan action
for arefund, holding section 194.171 applied wher e therelief sought was based on plaintiff’s
assertion that tax assessmentswere“ unjust, capricious, arbitrary and illegal”). Seealso Dept.

of Revenuev. Ray Construction, etc., 667 So. 2d 859, 863 (Fla. 1st DCA 1996) (smilar analysis

with regard to section 72.011 in declaratory judgment action).

Whether couched intermsof adeclaratoryjudgment action, an action for refund, or any
other form of action, Plaintiffsclear |y sought to contest thelegality of the SFWM D’ sad valorem
tax assessmentsby their claim. Thereisnothing in chapter 194 that limitsapplication of the
jurisdictional requirementsof section 194.171toaparticular form of action by which ataxpayer
seeks to contest the legality of ad valorem taxes. Rather, the plain language of the statute
appliesbroadly tocover any form of action, including Plaintiffs declaratoryjudgment action that

conteststheconstitutional validity of SFWM D’ stax assessments. SeeM arkham; Hall; Stafford;

Ray Construction.

B. Plaintiffs Did Not State And, At The Tinme SFWD s
Motion to Dism ss Was Ruled Upon, Wre Unable to
Anend to State a Cause of Action Wthin The
Limts of The Circuit Court’'s Subject WMutter
Juri sdiction.

The subject matter jurisdiction of the circuit court to
entertain Plaintiffs’ challenge to the “legality of a tax

assessnment” (R 3-4) was expressly constrained by section
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194.171. This statute provides in pertinent part:

(2) No action shall be brought to contest a tax
assessnent after 60 days from the date the assessnent
being contested is certified for collection under s.
193. 122 (2).

(3) Before an action to contest a tax assessnent may be
brought, the taxpayer shall pay to the collector not
less than the amount of the tax which the taxpayer
admts in good faith to be ow ng. The collector shall
issue a receipt for the paynent, and the receipt shall
be filed with the conpl aint.

* * * *

(6) The requirenents of subsections (2), (3), and (5)
are jurisdictional. No court shall have jurisdiction in
such cases until after the requirenents of bot h
subsections (2) and (3) have been net.

8§ 194.171(2), (3), (6), Fla. Stat. (enphasis added).

This Court has held that subsection (6) of section 194.171
means what it plainly says and nust be enforced as a limtation
on the circuit court’s subject matter jurisdiction. See
Mar kham 527 So. 2d at 815 (circuit court was Wwthout
jurisdiction to consider a constitutional challenge to a tax
assessnment and authorizing statute where the action was not
all eged to have been comenced or actually comenced within the

60-day period required by section 194.171(2)). See also Bystrom

v. Diaz, 514 So. 2d 1072 (Fla. 1987) (failure to conply wth
subsection (5) (requiring tinmely paynent of taxes in years after
an action is brought) during the pendency of a case divests a
court of jurisdiction, requiring dismssal).

In WIlkinson v. Reese, 540 So. 2d 141 (Fla. 2d DCA 1989),

the court simlarly applied the plain neaning of subsection (6)
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and held that “the paynent of the taxes and attachnment of the
receipt [is] a jurisdictional prerequisite,” referring to the
requi rements of section 194.171(3). As explained by the court:

Qur suprene court has held that dism ssal of conplaints
that have not conplied with subsections (2) and (5) were
pr oper given the “plain neaning” of subsection

(6).

We can ascertain no neaningful distinction between the
failure to conply wth subsections (2) and (5) and
subsection (3), and hold, <consistent wth Markham
Bystrom and dark[v. Cook, 481 So. 2d 929 (Fla. 4th DCA
1985)], that failure to conply wth subsection (3)
requires dismssal of the . . . conplaint.

Id. at 143.

It is well established that a pleading nust contain
allegations of fact sufficient to show the subject matter
jurisdiction of the court. Fla. R Cv. P. 1.110(b)(1); Gannett
v. King, 108 So. 2d 299, 301 (Fla. 2d DCA 1959) (“A pleading
which sets forth a claim for relief nmust contain allegations of
fact sufficient to show the jurisdiction of the court.”); Jozu

Enters., Inc. v. Miller, 400 So. 2d 831 (Fla. 3d DCA 1981)

(granting relief from judgnent where allegations of conplaint
were insufficient to confer jurisdiction on circuit court to
enter a judgnent). In this case, in order for the circuit court
to have subject matter jurisdiction, Plaintiffs were required
to: (1) allege facts in their conplaint show ng the action was
commenced within 60 days from the date the assessnents being
contested were certified; (2) allege facts in their conplaint

showing Plaintiffs paid the tax collector not |ess than the
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anount of the tax each admtted in good faith to be ow ng; and
(3) attach to or file with the conplaint the receipts for such

paynents. 8§ 194.171(2)-(3), (6), Fla. Stat.

Plaintiffs’ original conplaint patently failed to conply
with any of these jurisdictional requirenents. Accordingly, the
trial court properly dismssed Plaintiffs’ conplaint due to |ack
of subject matter jurisdiction. The trial court erred, however,
in allowmng Plaintiffs to amend their conplaint to "cure" this
jurisdictional deficiency and in not dismssing the action. See

Mar kham W I ki nson; 8 194.171(2)-(3), (6), Fla. Stat.

Plaintiffs' amended conplaint, filed on July 13, 1998, nore
than eight nonths after certification of the respective tax
rolls (R 41), could not cure the jurisdictional deficiencies in
Plaintiffs' action. Thisis because the amendments do not relate back to the
commencement date of theaction. Asheld inWilkinson, given thejurisdictional natureof the
subsection 194.171(2)-(3) requirements as established by subsection (6), the relation back
doctrinecannot beused toallow amendmentsto complaintsthat arenot technically in compliance
withthestatute. 540 So. 2d at 143. Thus, in that case, notwithstandingthetrial court’sfactual
findingsthat plaintiffshad made good faith payment and had filed the receipt with the court
befor ethetaxesbecamedeinquent, theappellatecourt held that thetrial court erredin applying
thereation back doctrineand theaction had tobedismissed for lack of jurisdiction * becausethe

complaint failed initially to comply with subsection (3).” 1d.

AlthoughMikosv. Parker, 571 So. 2d 8 (Fla. 2d DCA 1990), would seem toallow Plaintiffs

to amend in order to attach the requisite receipts for paymentsto their complaint with the
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amendment relatingback totheinitial filing, Mikoswaswr ongly decided and conflictswith the
expresslanguageof theapplicablestatuteaswell asthisCourt’ sinter pretation and application

of thestatute. Section 194.171(3) clearly requiresthat ther eceipt for payment “ shall befiled with

thecomplaint.” Just asclearly, section 194.171(6) statesthat thecir cuit court hasnojurisdiction
“until after the requirements of both subsections (2) and (3) have been met.” It necessarily
follows that, since the requirements of subsection (3) were not met, the circuit court had no
jurisdictioninthiscaseand, thus, therewasnojurisdiction even to allow an amendment of the

pleadingsto curethejurisdictional deficiency in failing to file the requisite receipts.

In addition, thisCourt hasheld that thelanguage of subsection (6) isclear and must be
given its plain meaning — that is, the requirements of subsections (2), (3) and (5) are
jurisdictional. Failuretocomply with thosetechnical requirementsrequiresdismissal for lack of

jurisdiction. SeeM arkham; Bystrom. Thereisnothingambiguousabout themandateof section

194.171(3) that “ ther eceipt shall befiled with thecomplaint” or subsection (6) which makesthis
requirement jurisdictional just liketheother requirementsof subsections(2), (3) and (5). See
Wilkinson, 540 So. 2d at 142-43. Wher etheplain meaningof astatuteisclear, cour tsarewithout

power to engage “rulesof construction” to establish alegidativeintent contrary to that plain

meaning. See Statev. Barnes, 595 So. 2d 22, 24 (Fla. 1992) (“this Court has no authority to
change the plain meaning of a statute wher e the legidatur e has unambiguously expressed its

intent”); Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984) (same); St. Peter sburgBank & Trust Co.

v. Hamm, 414 So. 2d 1071, 1073 (Fla. 1982) (“[e]ven where a court is convinced that the
legidatureintended somethingnot expressed in thephraseology of theact, it will not deemitself
authorized to depart from the plain meaning of the language which isfree from ambiguity”)

(quoting Van Pdtv. Hilliard, 75Fla. 792, 78 So. 693 (1918)); Henriquezv. Adoption Ctr ., Inc., 641

So. 2d 84, 90 (Fla. 5th DCA 1993) (on rehearing) (“ 1t isnot thefunction of appellate courtsto

correct what they perceive to be inequitable results produced by clear and unambiguous
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legidative mandates’), rev. denied, 649 So. 2d 233 (Fla. 1994).

Accordingly, pursuant tosection 194.171, Plaintiffs action wasrequired tobedismissed
dueto thecircuit court's lack of subject matter jurisdiction. The circuit court was without
jurisdiction to grant leave to Plaintiffsto amend their complaint to " cure" thejurisdictional
deficienciesand Plaintiffs amended complaint did not relateback to breathelifeintotheaction
or infusesubject matter jurisdiction intothecircuit court that did not exist. Althoughthetrial
court'serror inthisregard wasrendered harmless by virtue of the ultimate disposition of the
action, thetrial court'slack of subject matter jurisdiction over theaction providesan additional

ground for this Court to approve the disposition below.

CONCLUSION

Plaintiffs, not content towait for the L egislatureto act, filed thisaction seeking to have
thetrial court usurp thepower of theL egislatureand resolvejudicially themyriad policy issues
the voters committed to the L egislature under Amendment 5. Thetrial and appellate courts
below, consistent with constitutional concepts of separation of powers, declined todo so. This
Court should do likewiseand defer tothe L egislaturethose policy issuesthat must beresolved
togiveeffect toAmendment 5and ther eby fulfill theexpectation of thevoter swhoapproved the
amendment. Under any fair reading of well-established Florida law, thetrial court properly
entered judgment on thepleadingsfor SFWM D and theappellatecourt properly affirmed that
judgment. Accordingly, this Court should approvethe decision of the Fifth District Court of
Appeal in thismatter.

Respectfully submitted,
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