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REFERENCES

For brevity and clarity, the following references are used throughout this
brief:

Amicus Curiae United States Sugar Corporation isreferred to as"U.S.
Sugar.”

Petitioners, Plaintiffs below, Mary Barley, et d., are referred to as
"Petitioners."

Respondent, Defendant below, South Florida Water Management District is
referred to as "the District.”

The Everglades Forever Act, Section 373.4592, Florida Statutes, is referred
to as "the EFA."

Articlell, Section 7(b), Florida Constitution, is referred to as " Amendment
5" or "the Amendment."

The Everglades Agricultural Areaisreferred to as "the EAA."
The Everglades Protection Areaisreferred to as "the EPA."
The Florida Supreme Court Advisory Opinion to the Governor—1996

Amendment 5 (Everglades), 706 So. 2d 278 (Fla. 1997), isreferred to as
"Advisory Opinion" where it appears in the text of the brief.



INTRODUCTION
Much like the Fifth District Court of Appeal, which affirmed thetria court's
entry of judgment on the pleadingsin the District'sfavor, wewill devotelittletimeto
thefactsunderlying the determination that Petitionerscannot maintain this" as-applied"
challenge through which they seek adeclaratory judgment of unconstitutionality and
a tax refund of amounts alegedly levied under the EFA in contravention of
Amendment 5. For now it is enough to say that this Court has already resolved the
issuesraisedin Petitioners Amended Complaint and, at bottom, Petitionersmerely ask
thisCourttorevisit thelegal conclusionsit reachedinits1997 Advisory Opinion. This
must be so because, without this Court turning its back on those conclusions,
Petitionerscannot state acause of action, and judgment onthe pleadingswasproperly
entered in favor of the District. There being no error in the Court's decision on the
matter in 1997, and Petitioners so-called "as-applied" challenge bringing before the
Court theidentical issuesfrom the earlier facial analysis, this Court should follow its
earlier opinion.
But evenif thiscasearrived at thisCourt asamatter of firstimpressionthesame
conclusions reached in the Advisory Opinion would obtain: because Amendment 5

provides no policy determinations or definitions of its key terms—no sufficient rule



by means of which therightsit affords can be determined or protected—it isnot self-
executing and requires implementing legislation; and because the EFA and the ad
valorem taxesit authorizes are not inconsistent with Amendment 5, the EFA and the

Didtrict'staxing schemeare constitutional and Petitionerscannot stateaclaimfor relief.

AMICUS STATEMENT OF INTEREST
AND STATEMENT OF THE CASE

U.S. Sugar islargely employee-owned and hasfarmed inthe EAA for over sixty
years. It hasadirect and substantial interest in the issues before this Court because
It has acted in reliance on the procedures and scientific research schedules provided
for by the EFA. U.S. Sugar currently pays both the ad valorem tax imposed by the
District which Petitioners challenge here, as well as the agricultural privilege tax
imposed on EAA landownerspursuant to section 373.4592(6). Invalidation of any of
the EFA's funding mechanisms will impede the timing and implementation of the
Everglades Construction Project and may subject U.S. Sugar to significant additional
tax levies or other assessments.

This Court has granted U.S. Sugar leaveto appear asamicus curiaeand to file
an amicus curiae brief in support of the South Florida Water Management District's
position.
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For brevity, U.S. Sugar incorporatesby referencethe Statement of the Caseand

Statement of the Facts contained in the District's Answer Brief.

STANDARD OF REVIEW

The parties agree that review in this Court isde novo. (See Init. Br. of Pet'rs
at 11.) Anappellate court reviewsthe entry of judgment on the pleadings under the
same standard used to review the grant of a motion to dismiss. See Williams v.
Howard, 329 So. 2d 277, 280 (Fla. 1976); Domresv. Perrigan, 760 So. 2d 1028 (Fla.
5th DCA 2000). The grant of amotion to dismissisreviewed de novo. SeeRuizv.
Brink's Home Sec., Inc, 26 Fla. L. Weekly D258 (Fla. 2d DCA Jan. 17, 2001).
Therefore, the Court reviewsthe entry of judgment onthe pleadingsenteredinthetrial
court de novo.

Moreover, to the extent that thetrial court construed the EFA and Amendment
5, that, too, of course, isalegal question and the standard of review isagainde novo.
Dixon v. City of Jacksonville, 774 So. 2d 763, 765 (Fla. 1st DCA 2000). ("It iswell
established that the construction of statutes [or constitutional provisions] . . . isa

guestion of law that isreviewablede novo . . . .").



SUMMARY OF THE ARGUMENT

We understand Petitioners’ argument to be that, because Amendment 5, as
interpreted by this Court in itsAdvisory Opinion,* providesthat " polluterswithin the
[EAA] ... must pay for 100% of the cost to abate the pollution they cause" withinthe
EAA ortheEPA, id. at 283, n.12, the Amendment ipso facto exempts Petitioners, as
alleged non-polluters within the EAA, from paying anything at all to abate that
pollution. However, Petitioners do not contest that they can be taxed to fund the
myriad other Evergladesrestoration projects. Petitionersclaimthat the0.1 mill tax the
District assessed against their property, and other taxes the District levies, are
unconstitutional under Amendment 5 because some identifiable amount of that tax
revenue is used "for pollution abatement costs specificaly attributable to EAA
polluters....” (Init. Br. of Pet'rsat 5.)

Initially wenotethat Petitionershavenever challenged—either inthetrial court
or the District Court of Appeal—the correctness of this Court's conclusions its

Advisory Opinion. In fact, throughout their brief, Petitioners quote from that



opinion and refer to its conclusions with apparent agreement.* It is, then, axiomatic

that Petitioners cannot challenge the Advisory Opinion or itsconclusionsfor thefirst
timeinthisCourt. See DeBartolo-Aventura, Inc. v. Hernandez, 638 So. 2d 988, 990
(Fla. 3d DCA 1994).

Moreover, the challengethat they do make—that the Advisory Opinion doesn't
apply becauseit wasrendered in the context of afacial analysisof the constitutionality
of the Everglades Forever Act—is unavailing, because Petitioners "as-applied"
challenge is indistinguishable from the analysis made in the Advisory Opinion.

Althoughthe Advisory Opinionisthusapplicableto Petitioners caseand, aswe
believe, disposes of it, we nonetheless show that the conclusions reached in that
opinion were correct, including, of course, the conclusion that Amendment 5 is not
self-executing. That conclusion hasfatal consequencesfor Petitioners action: (1) any

existing law not wholly inconsi stent with the plain terms of Amendment 5 (including

1See, for example, Pl.s Mem. of Law in Opp'n to Mot. for J. on the Pleadings at 11
n. 5, where Petitioners admit that Amendment 5 is not self-executing, but argue that
the provision may yet serve asa"shield." And, of course, Petitioners entire claim
rests upon this Court's statement in footnote 12 of the Advisory Opinion, that,
"while polluters within the EAA as a group must pay for 100% of the cost to abate
the pollution they cause, Amendment 5 does not require them to pay for the
abatement of such portion of the pollution they do not cause." 706 So. 2d at 283

n. 12. See, e.g., Initia Br. of Pet'rsat 4-5, 9.
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section 373.4592(4), Florida Statutes, under which thetax isimposed) continuesto be
effective; and (2) the policy determinations and definitions of essential terms in
Amendment 5 necessary to effectuate it have yet to be addressed by the legidature
and, in the absence of those determinations, Petitioners can allege no factsthat would
entitle them to relief and, therefore, have no cause of action. This Court should

therefore affirm the decision of the court below.

ARGUMENT
l.

THERE IS NO MATERIAL DISTINCTION BETWEEN THE
MATTERS CONSIDERED BY THIS COURT IN ITS
ADVISORY OPINIONAND THEMATTERSCONSIDERED BY
THE COURTSBELOW IN ADDRESSING PETITIONERS SO-
CALLED "AS-APPLIED CHALLENGE" TO THE
CONSTITUTIONALITY OF THE DISTRICT'SAD VALOREM
TAXING SCHEME, AND THIS COURT SHOULD FOLLOW
ITSEARLIER OPINION

Inits Advisory Opinion, 706 So. 2d 278 (Fla. 1997), this Court concluded
that Amendment 5isnot self-executing and that the pre-existing Everglades Forever
Act?isfacially cons stent with thethusamended Constitution and remainsin effect.

Petitioners, accepting the correctness of the Advisory Opinion, argue instead that



the Advisory Opinion resulted merely from afacial analysisof Amendment 5vis-a-
vis the EFA, and is inapplicable to their "as-applied’ challenge to the Didtrict's
taxing scheme. Althoughwelater addresswhy the result bel ow would and should
obtain even without reliance on the Court's Advisory Opinion, in this section we
show that there is no material distinction between the matters considered in the
Advisory Opinion and the matters Petitioners raise in the present action. Thus,
Petitioners label, "as applied,” does not mask the fact that they merely ask this
Court to revisit the conclusions it reached in the Advisory Opinion.

Whilethe conventional wisdom regarding advisory opinionsisthat they arenot
binding authority, that characterization of their legal effect hardly answersthe question
of what respect isduethem.? Theargument against giving them staredecisiseffectis
much the same asthe argument against issuing themin thefirst place—that the context
of the opinionishypothetical and abstract. See, e. g., United Satesv. Freuhauf, 365

U.S. 146, 157 (1961) (" Such opinions, such advance expressions of legal judgment

2We understand that this Court is never wholly bound by any of its decisions.
However, it honors decisions of the past providing there is no significant change
that makes the earlier decision outdated and inapplicable to the present universe.
Here there is no reason for the Court to depart from its three-year-old decision on
the same facts, whether those facts are supposed as in the Advisory Opinion or
alleged asin this case.
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[are] upon issues which remain unfocused because they are not pressed before the
Court withthat clear concreteness provided when aquestion emergesprecisaly framed
and necessary for decision from aclash of adversary argument exploring every aspect
of amulti-faced situation embracing conflicting and demanding interests. ..."). But,
as Professor Laurence Tribe suggests, this empty-chair formulation about the lack of
adversarialnessiseasily overcomeby reaching out to obtainthevarying pointsof view
much the same as is done in legislative and administrative rule-making hearings.
Laurence H. Tribe, American Constitutional Law 8 3-10, at 56-68 & n.7 (1978).
Indeed, that was precisely what was done by this Court. The Advisory Opinion states
that, "Toensurefull andfair consideration of theissuesraised, wepermitted interested
persons to file briefs and to present oral argument before the Court[,]" and goes on
to note that "Briefs were filed on behalf of Save Our Everglades, Inc.; Florida
Audubon Society and National Audubon Society; Flo-Sun, Inc., Osceola Farms Co.,
Atlantic Sugar Association, Inc., and Okeelanta Corporation; United States Sugar
Corporation; Sugar Cane Growers Cooperative of Florida and St. Joe Corporation;
The Forida Chamber of Commerce, Inc.; and Florida Legal Foundation.” Advisory
Opinion, 706 So. 2d at 281 & n.3.

Thus, the respect due to the Advisory Opinion issued by this Court in 1997



should, under these circumstances, be virtually the same as the respect due to any
other opinion of this Court, that is, it should be followed in the absence of some
compelling societal change making the earlier decision outdated. Becausethereview
of the judgment on the pleadings in this case with its alleged facts is the functional
equivalent of the Advisory Opinionwithitssupposed facts, staredecisisshould apply.

But even if the respect due to a unanimous opinion fashioned after a fully-
briefed, fully-argued proceeding covering the issues now before this Court does not
reach that level or deserve astare decisislabel, the Advisory Opinionisaformidable
presence deserving of great deference; it cannot simply be cast aside with the
formalisticinvocation that the case now beforethe Court attacksthe constitutionality

of the EFA "as applied."®

3See Terrance A. Smiljanich, Advisory Opinionsin Florida: An Experiment in
Intergovernmental Cooperation, 24 Fla. L. Rev. 328, 332-35 (1972). Mr.
Smiljanich points out that "The availability of briefs and oral arguments has
transformed the advisory opinion into ajudicial forum resembling an adversary
proceeding[,]" id. at 335, and that "In their practical application advisory opinions
in Florida have virtually the same precedential effect asacase. ... Not one
instance was found [in 128 advisory opinions studied] in which a Florida court
expressly 'overruled' an advisory opinion." Id. at 332.
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A.

Because This Court In Its Advisory Opinion Analysis
Presupposed That The Everglades Forever Act
Delegates The Authority To Impose An Ad Valorem
Tax Without Regard To A Taxpayer's Status As A
Polluter, And Because The Court Recognized That
The EFA Does Not Allocate the Financial Burden of
Everglades Water Pollution Abatement Based On
Fault, Petitioners Allegation That They Are Non-
PollutersBeing Taxed Changes Nothing In The Facial
Analysis.

Petitioners assert that “[t]his Court was not asked, and therefore did not
address, whether application of the EFA to tax non-polluters, such as Petitioners, was
constitutional in light of Amendment 5's purpose that polluters 'pay for 100% of the
cost to abate the pollution they cause . . . ." (Init. Br. of Pet'rs a 26).2 In fact,
however, thisCourt did addressthat i ssueand held that Amendment 5 rendersnothing
inthe EFA unconstitutional, including the statute'sauthorization of the District'staxing

scheme:

We find no inconsistency between the Everglades Forever Act and
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Amendment 5. ... [T]he"[EFA] was enacted . . . to determine how

and at whose expense pollution of the Everglades should be abated."

Amendment 5wasadopted for asimilar purpose—to require pollutersto

pay for the abatement of their pollution.

Advisory Opinion, 706 So. 2d at 282 (quoting March 6, 1997 letter from Governor
Chiles requesting advisory opinion).

The Court's observation that the EFA "was enacted . . . to determine how and
at whose expense pollution of the Everglades should be abated" recognizesthat those
determinations were to-be-made, and that thus the EFA did not aready include a
mechanism for determining causation and imposing costs of abatement based on
causation. And so it now stands.*

In its observation that " Amendment 5 was adopted for asimilar purpose—to
require pollutersto pay for the abatement of their pollution,” and its conclusion that

"the voters adopted Amendment 5 to effect a change,”" the Court recognized that

Floridavotersintended thefinancia burdensof abating Evergladeswater pollutionto

“An ad valorem tax is "[d] tax levied on property . . . in proportion to itsvalue. . .
/" Black's Law Dictionary 51 (6th ed. 1990). Therefore, by definition, ad valorem
taxing power is not accompanied by discretion to tax one property owner
differently from another; all property is taxed based on its value, not on any other
factor. Seealso Art. VII, 82, Fla. Const. ("All ad valorem taxation shall be at a
uniform rate within each taxing unit . . . .").
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be allocated based on causation. But despite recognizing that the EFA doesnot now
tieliability strictly to causation, this Court found nothing unconstitutional inthe EFA
or the taxing scheme it authorizes.®

It follows, then, that Petitioners claimintheir Amended Complaint that they are
non-polluters changes nothing about the inquiry into the constitutionality of the EFA
or its authorized taxing scheme. Petitioners are among those taxed under the EFA,
which this Court has already determined is constitutional after the adoption of
Amendment 5. Labeling themselves "non-polluters’ against whom the District has
levied the samegenerally applicabletaxesthis Court reviewed inits Advisory Opinion,
a fact aready supposed by this Court in that opinion, changes nothing about the
anaysisor the outcome of that opinion. The EFA and thetaxes Petitionerschallenge
Inthiscasearenot unconstitutional after the adoption of Amendment 5 for exactly the

same reasons given by this Court in its Advisory Opinion.

°In support of their argument that their "as-applied” challenge to the District'stax is
different from this Court's facial analysis of the EFA, Petitioners say "The EFA
grants discretionary authority to the [District] to impose atax . . ., but does not
require such alevy." (SeePet'rsinit. Br. at 10 and 5-6, 8.) But surely while
Petitioners could not complain about the unconstitutionality of no tax, neither can
they complain, as here, about the unconstitutionality of an ad valorem tax imposed
without regard to anyone's status as a polluter. The only issue is whether such a
decision is constitutional after Amendment 5 and in the absence of implementing
legidlation.

12



B.

Because, As This Court Recognized In Its Advisory
Opinion, The Law Is Not Now Structured To Allocate
The Financial Burden Of Everglades Water Pollution
Abatement Based On Fault, Petitioners Have No
Framework On Which To Base A Cause Of Action
And The Dispositive Question In Petitioners "As-
Applied" Challenge And The Advisory Opinion's
Facial Analysis|s Exactly The Same.

Recognizing that no mechanism existed to allocate the financial burdens of
abating Evergladeswater pollution based on causation, thisCourt looked to thewords
of Amendment 5 and its place in the Constitution to determine whether it provided
sufficient guidelines to effectuate the voters' intent without the aid of supplemental
legidation. The Court found that it did not. In this case, alleging that no causation-
all ocating mechani sm has been established by thelegidature, Petitionersask the courts

to devise such a mechanism, atask this Court aready determined was left to the

legislature by the voters, and was, indeed, the business
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of thelegidatureonly.* Again, Petitioners "as-applied" challengeisno different from
thefacial comparison of Amendment 5 with the EFA inwhich this Court engaged in
the Advisory Opinion proceedings.

In Advisory Opinion, the Court concluded that Amendment 5 is not self-
executing, in part because, as a matter of law, the provision "fails to lay down a
sufficient rule for accomplishing its purpose.” 1d. at 281. Specifically, the Court
foundthat " Amendment 5 raisesanumber of questionssuch aswhat constitutes'water
pollution’; how will one be adjudged a polluter; how will the cost of pollution

abatement be assessed; and by whom might such a claim be asserted.”
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Id.® ThisCourt agreed that: "[ T]oo many policy determinations remain unanswered
. . . [such as the various] rights and responsibilities, the purposes intended to be
accomplished, and the means by which the purposes may be accomplished." Id.
Thisconclusionisalegal one, not afactual one, and appliesto Petitioners current "as-
applied" challenge because they have never questioned its correctness.’

By itsAdvisory Opinionfinding that Amendment 5failsto set forth asufficient
rule to effectuate the voters intent, the Court did not mean merely, as Petitioners say,
"that |egislation was necessary before costs of pollution could actually be assessed
against EAA polluters.” (Init. Br. of Pet'rsat 9.) The Court clearly recognized that

the legislature must set to work to define essential terms like "pollution,” devise a

®Petitioners suggest that Amendment 5 authorizes their action in circuit court on the
Issue of how oneisto "be adjudged a polluter” or, at the very least, to absolve

them from responsibility as non-polluters. The fallacy with their suggestion is that
no such cause of action in circuit court was created by Amendment 5. That is
something the Legidature has yet to do, as the Advisory Opinion notes. Until the

L egislature addresses this issue, there is no process in place or any standard to
determine how oneis "to be adjudged a polluter” or, for that matter, how oneisto
be adjudged a non-polluter and thus a party with arguable standing.

"Even though Petitioners have elected to accept the correctness of the Advisory
Opinion, thus waiving a direct attack on it, and have chosen instead to attempt to
distinguish it on their "as-applied" theory, in an abundance of caution we will later
demonstrate the correctness of the conclusions the Court announced in its Advisory
Opinion.
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means by which the source and cause of pollutioninthe EAA and EPA can betraced,
and create a statutory mechanism by which the costs of abatement can be allocated
based on fault. The EFA, the Court held, isnot that legislation. Existing Everglades
legidation does not even define pollution.®

If, then, there is no existing definition of pollution applicable to the unique

Everglades ecosystem and no mechanism to identify apolluter or to determine cause

8 n fact, the term "pollution” is found nowhere in the EFA. Petitioners argued
before the district court—but apparently have abandoned the argument since
then—that a definition of pollution exists in section 403.031(7), Florida Statutes,
which a court might borrow to apply to Petitioners case. But because section
403.031(7) defines "pollution” to include specified categories of discharges "unless
authorized by applicable law," adopting that definition to implement Amendment 5
would accomplish nothing. First, asthis Court noted in its Advisory Opinion, the
votersintended a change from the law as it existed before the adoption of
Amendment 5. Second, if applicable law authorizes certain discharges that would
properly be considered pollution in the absence of the authorization, there would
likely be a conflict with Amendment 5. Third, by authorizing those discharges that
would be pollution except that they have been authorized by law, the legislature
may well have contemplated that the specialized needs of specific ecological areas,
like the Everglades, require individualized definitions of pollution because pollution
necessarily has different meanings for different ecosystems. Thus, while borrowing
definitions may be appropriate in certain arenas, it would be inappropriate to do so
when faced with the unique needs of the Everglades. Moreover, nine judges (fivein
this Court's Advisory Opinion, three in the Fifth DCA, and the trial judge in the
present case) have agreed that there is no definition of "pollution” for Amendment 5
purposes. Even Judge Harris, in his dissenting opinion, recognized that "the
legidature has failed to enact legidlation defining water pollution and determining
what constitutes a polluter." Barley v. South Fla. Water Mgmt. Dist., 766 So. 2d
433, 435 (Fla. 5th DCA 2000).
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and liability, no determination can be made whether an individual taxpayer isa"non-
polluter” or is paying the costs for those at fault. As this Court recognized in its
Advisory Opinion, the law has not been established in such away asto hold those at
fault liable for the costs of abating water pollution they cause. Without such
implementing legidlation, Petitionerscannot state aclaim that they have been madeto
pay those costs.®

AsthisCourt observed in Advisory Opinion, "thevotersexpected thelegidature
to enact supplementary legidationto make[ Amendment 5] effective...." TheCourt
thus found that Amendment 5 requires the legislature to revisit the allocation of
burdensand createamechani smto determinethe cause of Evergladeswater pollution,
and to alocatethefinancial burden of abatement based onthefault found. Inessence,
through their so-called "as-applied” challenge to the District's taxing scheme,

Petitioners have merely requested that the courts revisit the questions this Court

*Because Amendment 5 fails to provide a sufficient rule to effectuate its provisions,
Petitioners do not enjoy the presumption of truth on such matters as whether their
taxes are funding abatement of pollution specifically attributable to EAA polluters
because the legal meaning of such a statement is undefined. Thus, Petitioners can
not now prove facts that would entitle them to aremedy, and judgment on the
pleadings was appropriate. This proposition is closely related to the limitation of
"ripeness’; that is, that an issueis not ripe for adjudication where legidation is
needed to crystallize the controversy. See Laurence H. Tribe, American
Constitutional Law 8§ 3-13, at 60-62 (1978).
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answeredinitsAdvisory Opinion: whether Amendment 5isself-executing and whether
the EFA (and its allocation of burdens through the taxing scheme) is consistent with
theamendment. More specifically, Petitionersask this Court to revisititsconclusion
that the voters intended the legislature, not the courts, to effectuate Amendment 5's
purposes. Thereisnothing different intheanalysisor the outcome between thefacial
and as-applied approach. Theresult isthesame: the EFA and thetaxesit authorizes
are not unconstitutional, either facially or as applied to Petitioners, because essential
policy determinations remain to be made by the Legidature.

THE TAXESLEVIED AGAINST PETITIONERSUNDER THE
EVERGLADES FOREVER ACT ARE CONSTITUTIONALLY
VALID BECAUSE AMENDMENT 5 IS NOT SELF-
EXECUTING AND THE DISTRICT'S TAXING SCHEME IS
NOT IRRECONCILABLY [INCONSISTENT WITH
AMENDMENT &S INCHOATE COMMAND THAT
POLLUTERS SHALL PAY 100% OF THE COSTSTO ABATE
POLLUTION THEY CAUSE

Apart from our position that the Advisory Opinion should govern the outcome
of this case, and despite Petitioners concession that Amendment 5 is not self-
executing and their decision not to challenge the Advisory Opinion, we here set about
to show by independent analysis that Amendment 5 is not self-executing and is
consistent with both the EFA and the District's taxing scheme authorized by it.
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Moreover, whether or not thelower courtsrelied onthe Advisory Opinion, Petitioners
"as applied" action was properly dismissed, and this Court should affirm.
A.

Amendment 5 Is Not Self-Executing Because The
Amendment Fails To Supply Meanings Of Key Terms
Or Set Forth Necessary Policy Determinations To
Effectuate The RightsAnd ResponsibilitiesTheVoters
Intended

Because Amendment 5 fails to lay down a sufficient rule to effectuate its
intended purposes, and because Amendment 5 is part of a larger constitutional
provision that the votersintended to be implemented by |egidlative enactment, under
this Court's well-established tests Amendment 5 is not self-executing.®

1.

Amendment 5 FailsTo Lay Down A Sufficient Rule By
Means Of Which Its Intended Purpose May Be
Effectuated Without Implementing L egislation

The law iswell settled that a constitutional amendment that does not supply
sufficient guidelines by which the provision may be effectuated is not self-executing
and requireslegidativeimplementation. Grayv. Bryant, 125 So. 2d 846 (Fla. 1960).
In Gray, the Court was called upon to determinewhether then-section 6(2), ArticleV,

FloridaConstitution, which established anew numeric formulafor setting the number
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of circuit judges, was self-executing.® The Court noted that the amendment set forth
"aninflexiblerule" to cal cul atetherequired number of judgesbased ontheapplication
of aformulato censusfigures, and characterized the provision asa"marked departure
from the prior provisions of the constitution,” which had given the legislature
substantial discretion to determine the number of judgesin each circuit. 1d. at 851.
Initially, the Court in Gray made clear that the question whether an amendment
Isself-executing depends principally uponthe sufficiency of itsprovisionstofacilitate
implementation without further assistance from lawmakers:
Thebasicguide, or test, in determining whether aconstitutional provision
should be construed to be self-executing, or not self-executing, is
whether or not the provision lays down a sufficient rule by means of
which the right or purpose which it gives or is intended to accomplish
may be determined, enjoyed, or protected without the aid of legidative
enactment.
Id. Applying that test, the court concluded that the amendment was self-executing
because it delineated a complete mechanism for determining the number of judges,
based on aformulathat required nothing to be " supplied from an extraneous source™
other thanthe censusfigures. Asthe Court emphasi zed, the meansof implementation
prescribed in the provision were "so certain and inflexible as to leave nothing to be

doneby thelegid ature except to adopt | egi sl ation which accordswith thewordsof the

section.” Id. at 851-52. Butinapplying Grayto adifferent constitutional amendment
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adopted through the initiative process, this Court also decided that a provision isnot
self-executingif it "requires so much in theway of definition, delineation of timeand
procedural requirements, that theintent of the people cannot be carried out without the
aid of legidative enactment.” Williamsv. Smith, 360 So. 2d 417, 420 (Fla. 1978).
Judged by that standard, Amendment 5 cannot be deemed self-executing.

Amendment 5 provides:

Thoseinthe[EAA] who cause water pollution within the [EPA] or the

[EAA] shall be primarily responsible for paying the costs of the

abatement of that pollution. For purposes of this subsection, the terms

"[EPA]" and "[EAA]" shall have the meanings as defined in statutesin

effect on January 1, 1996.

Art. 11, 8 7(b), Fla. Const.

First, unlike the provision at issue in Gray, Amendment 5 does not set forth a
means of implementation " so certain and inflexible" asto leave nothing to be done by
thelegidature; nor canit begiven effect—except to the extent, whichwediscuss|ater,
that no law irreconcilably repugnant to the provision may stand—without some
additional provisions being "supplied from an extraneous source." Indeed,
Amendment 5 delineates no method or mechani sm whatsoever by whichitsmandate

canbe"executed" through an affirmativeact. Without awholesaleaddition of detailed

policy determinationsand definitionsof itsterms, Amendment 5 cannot be construed
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as self-executing. Not only does it fail to provide a complete blueprint for
implementing aclaim, it offersno clue at al as to where, when, or by whom such a
claim might be asserted.

Amendment 5 provides noinsight regarding meanings or sources of meanings

for key terms such as "water pollution,” "polluter,” "costs of abatement,” or even
"cause." "Water pollutioninthe EPA or EAA" isnot aphrasethat definesitself. With
regard to the specialized ecosystem of the Everglades, it isnecessary to determinethe
level of phosphorus or other elements that should be considered "pollution™ before
causation can be traced to a "polluter.” Other questions that require answers to
effectuate the purposes of Amendment 5 are whether Amendment 5 isretroactivein
effect or prospectiveonly; how joint liability for pollutioninthe EAA and EPA will be
apportioned; what will betheliability of upstream, non-EAA landownerswho deliver

phosphorus-enriched waters to the EAA before it enters the EPA; how the value of

non-monetary contributions to water quality improvements will be calculated and

YAmendment 5 does not state, either expressly or by necessary implication, by
whom it isto be enforced. Petitioners obviously believe that they are the authorized
enforcers. But Amendment 5 does not create an exemption for "non-polluters,”
whether they are located in the EAA or in the non-EAA portions of the Okeechobee
Basin, the South Florida Water Management District, or, for that matter, the State
of Floridaasawhole. The Advisory Opinion merely saysthat EAA polluters are
responsible for 100 percent of the costs of abating their water pollution.
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welghed when assessing responsibility; and how costs of abatement will be assessed
and by whom.** Thislong list of critical policy determinations yet to be addressed
demonstrates beyond question that Amendment 5 does not establish asufficient rule
to be self-executing.

Moreover, had the voters intended Amendment 5 to supply a complete
mechanismto achieveitsgoals, that intent easily could have been effectuated, because
the Amendment does supply specific meaningsfor theterms " Everglades Protection
Ared" and"EvergladesAgricultural Area': "[EPA] and [EAA] shall havethemeanings
as defined in statutes in effect on January 1, 1996." Art. Il, 8 7(b), Fla. Const. In
contrast, although Amendment 5 could have directed thereader to asource of meaning

for the provision's remaining terms, it did not. "Had the framers of the [provision]

“YAmendment 5 provides no guidance whatsoever as to how the "cost of pollution
abatement [will] be assessed.” Will it be by permit fee, special assessment or tax
levy? Will the amount imposed be determined by acreage, by volume of water
discharged, by the amount of "water pollution" discharged in that water, or by
some amalgam of all three factors, or different factors? How will these costs be
apportioned among and between multiple sources of "water pollution"? When a
landowner receives "water pollution” from upstream sources before passing it
downstream for reuse by others, what will be the extent of that landowner's liability
and hence costs for abating that "water pollution"? This Court recently described
similar questions arising in Everglades environmental regulation as " complex
technical issueq,] . . . not smple, routine matters which may be easily understood
by trial judges and juries.” Flo Sun, Inc. v. Kirk, 26 Fla. L. Weekly S189 (Fla.
Mar. 29, 2001).
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intended a self-executing grant of power, they could have chosen self-executing
language. Our present constitution contains numerous examples of such phrases. .
.." Florida Dept. of Educ. v. Glasser, 622 So. 2d 944, 947 (Fla. 1993). Thus,
because Amendment 5 does not set forth a sufficient rule for accomplishing its
objectives, and because the drafters supplied definitions for certain terms but not
others, Amendment 5 is plainly not self-executing and requires legislative action to
bring the provision into operation.
2.

Amendment 5, Read In Pari MateriaWith The Rest Of
Article I, Section 7, Was Clearly Intended To Be
Effectuated With I mplementing L egislation

An inquiry as to the meaning and effect of a constitutiona amendment
necessarily entails a consideration of related provisions. Long-established rules of
Interpretation requirethat "amendmentsto the Constitution should be construed so as
to harmonize with other constitutional provisions,” and that "[a] constitutional
amendment . . . must be construed in par[i] materia with all of those portions of the
Constitution which have a bearing on the same subject.” Satev. Div. of Bond Fin.,
278 So. 2d 614, 618 (Fla. 1973). See also Sate v. City of Avon Park, 149 So. 4009,

416 (Fla. 1933), modified, 158 So. 159 (Fla. 1934); Barrow v. Holland, 125 So. 2d
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749, 751 (Fla. 1960). More specifically, this Court hasrecognized that constitutional
provisions should be read in pari materia with related clauses of the same section.
See Burnsed v. Seaboard Coast Line RR. Co., 290 So. 2d 13, 16 (Fla. 1974).

Theonly existing provision of the Florida Constitution that directly bearsupon
the subject of Amendment 5is Articlell, section 7, "Natural resources and scenic
beauty," to which Amendment 5 was added. Asmodified by the voters approval of
Amendment 5, Article I, section 7 now providesin its entirety:

(@) It shall bethe policy of the state to conserve and protect its natural

resources and scenic beauty. Adequate provision shall be made by

law for the abatement of air and water pollution and of excessive and

unnecessary noise.

(b) Thoseinthe[EAA] who cause water pollution withinthe [EPA] or

the [EAA] shall be primarily responsible for paying the costs of the

abatement of that pollution. For purposes of this subsection, the terms

[EPA] and[EAA] shall havethemeaningsasdefinedin statutesin effect

on January 1, 1996.

Reading Amendment 5inrelationtotherest of Articlell, section 7, makesplain
that thevotersintended that thelegid ature woul d enact supplemental lawsto effectuate
the purposes and goals of the amendment. Section 7(a) confers upon the legislature
the general power and duty to make "[a]dequate provision . . . by law for the

abatement of air and water pollution.” Before the adoption of Amendment 5, the

legislature had essentially unlimited discretion as to the specific manner in which it
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would exercise that general power. However, the people, through their approval of
Amendment 5, modified thegeneral power conferredin section 7(a) by adding apolicy
mandate in section 7(b), that limitsthe discretion of thelegidaturein discharging its
duty to provide by law for the abatement of a specific kind of pollution in a specific
geographical area.

In effect, the voters said to the legidlature: “When you provide by law for the
abatement of air and water pollution pursuant to Article I, section 7(a), you must
imposetheprimary responsibility for abating water pollutioninthe EAA andthe EPA
on those who are causing it, rather than require the taxpayers of Floridato bear most
or al of the burden." Construed in this manner, consistently with preexisting
provisions dealing with the same subject matter, Amendment 5 was plainly intended
by the votersto be effectuated by implementing legislation and is not, therefore, self-
executing.

B.

TheDistrict's Taxing Scheme Can Be Reconciled With
Amendment 5, And The Tax Is Therefore Not
Necessarily Or Obvioudy Inconsistent With The Plain
Words Of The Provision

Again, should the Court determine to revisit the issues it addressed and, we
believe, fully resolved in its Advisory Opinion, the final step in its inquiry is to
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determinewhether the District'sad val oremtax on Petitionerscan, by any fair course
of reasoning, be reconciled and harmonized with the"plain terms" of Amendment 5.
Although this Court has already answered in the affirmative, we here independently
demonstratethat thetwo laws are consi stent and the taxing schemethereforeremains

viable after Amendment 5.

1.

Applying The Rule That A Pre-Existing Statute Must,
Whenever Possible, Be Construed As Consistent With
A Later Adopted Amendment, The EFA Can Be Fairly
Read To Render The Taxes Levied Against Petitioners
Consistent With Amendment 5 And, Therefore,
Constitutional.

This Court long ago stated the rule regarding the effect of constitutional
amendments on pre-existing statutes:

In considering the effect of constitutional amendments upon existing
statutes, the rule is that the statute will continue in effect unless it is
completely inconsistent with the plain terms of the Constitution.
However, when aconstitutional provisionisnot self-executing, asisthe
case here, all existing statutes which are consistent with the amended
Congtitution will remain in effect until repealed by the Legidature.
Implied repeals of statutes by later constitutional provisions is not
favored and the courts require that in order to produce a repeal by
implication the repugnancy between the statute and the Constitution
must be obvious or necessary. Pursuant to this rule, if by any fair
cour se of reasoning the statute can be harmonized or reconciled with
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the new constitutional provision, thenitistheduty of the courtsto do so.
Inre Advisory Opinion to the Governor, 132 So. 2d 163, 169 (Fla. 1961) (emphasis
added).” Therefore, in this case, if by any fair course of reasoning the Court can
construethe District'staxing and spending schemein harmony withthe plaintermsof
Amendment 5, thetrial court properly dismissed Petitioners Amended Complaint.*
The issue thus framed is whether the District's generally applicable ad valorem tax,
levied pursuant to the EFA without regard to thetaxpayer's statusasapolluter or non-
polluter, can by afair course of reasoning bereconciled and harmonized with theplain
termsof Amendment 5'smandatethat " Thoseinthe[EAA] who causewater pollution
within the [EPA] or the [EAA] shall be primarily responsible for paying the costs of
the abatement of that pollution . . . ."

Petitionersallegethat thetax would beinconsistent with Amendment 5if levied
to fund abatement costs for pollution caused by those in the EAA. Indeed,
Petitioners entire action is based on their alegation that their taxes are funding

"abatement costs of pollution specifically attributable to EAA polluters." Petitioners

12 Petitioners ask this Court to accept their interpretation of Amendment 5, and to
apply definitions of the key terms presumably of their choosing to show one
possible construction of the District's taxing scheme that would be inconsistent
with Amendment 5. Thisis simply not a proper application of the long-standing
rule.
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acknowledge, asthey must, that Amendment 5 does not exempt them from taxation
to fund general Everglades restoration. They challenge the District's taxing scheme
only to the extent these tax revenues are alegedly directed to " abatement of pollution
specifically attributable to EAA polluters.”

Because Amendment 5 contains no mechanism to effectuate its purposes and
no definitions of its key terms, this Court cannot possibly declare that the taxing
scheme of the EFA cannot be reconciled with the new constitutional amendment.
Indeed, for the EFA to be consgtitutional, the Court need find only one construction
of the statute's taxing scheme that renders it consistent with the Amendment.

It need go no further than this. The background of the EFA ably explained in
the briefs of interested parties in this litigation and in the Advisory Opinion
proceedings, showsthat the Everglades Construction Project, towhich Petitioners tax
revenues are specifically directed, see § 373.4592(4)(a), Fla. Stat., includesfar more
than what Petitioners term "abatement of pollution specifically attributed to EAA

polluters."*®* Everglades restoration pursuant to the EFA includes such various

B\We repeat that, today, it isimpossible to identify who has "caused" Everglades
"pollution” because "pollution” has not been defined for purposes of the
specialized needs of the Everglades protected areas. And as we have said, without
adefinition for Everglades water pollution, and other policy decisions, causation
cannot fairly be traced.
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proj ects as hydroperiod management (restoration of the natural Everglades through
control of the flow of water); construction of storm water treatment areas ("STAS")
to purify water from many sources in and out of the EAA; and scientific studies to
determinethe proper level sof variousagentsinwater that will flow through protected
areas. Petitionershave never challenged and do not challenge the District's power to
impose taxes against them to fund any other aspect of the EFA or the Everglades
Construction Project. See § 373.4592(4)(a), Fla. Stat.

TheCourt'sduty to reconcile, whereat al possible, earlier-enacted statuteswith
new constitutional provisions requires that the Court look only to the plain words of
theconstitutional provision. Here, Amendment 5 statesthat " Thoseinthe[ EAA] who
causewater pollutionwithinthe[EPA] or the[EAA] shall beprimarily responsiblefor
paying the costs of the abatement of that pollution.” Art. 1I, 8 7(b), Fla. Const. The
Didtrict's tax, levied to fund the myriad projects that comprise the Everglades
Construction Project, patently isnot inconsistent with the plain words of Amendment
5. Therefore, on thisground alone, the Court may affirm the dismissal of Petitioners
action.

To the extent Petitioners action challenges the continued absence of

implementing legislation, their remedy isnot in the courtsbut at thevoting polls. The
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import is that the District's taxing scheme can, by a fair course of reasoning, be
harmonized with Amendment 5.

2.

Amendment 51sNot A Nullity, But IsEffectiveToThe
Extent That No Law Can Stand That Is Entirely
Inconsistent With The Constitutional Provision

Petitioners observe that "[a] non self-executing constitutional provision is
effectiveasashield. . . even where it cannot be used to bring an independent cause
of action...." (Init. Br. of Pet'rsat 21-22.)® They offer the example of Article I,
section 9, Florida Constitution, which providesthat "English isthe official language
of the State of Florida." Whilethe official-language amendment is undisputedly not
self-executing,** Petitioners correctly observethat the English-only provision would
nonethel ess precludethel egid aturefrom enacting alaw purporting to make Finnish the
official State language. But the reason such a conflicting law could not stand is not,
asPetitionersallege, that certain constitutional provisionsact "asashield”; rather, such
alaw would not pass muster under this Court'stest for consistency. Thosewhichdo

pass consistency muster remain valid because the pre-existing statute can, asin this

“Thisis so because, like Amendment 5 in this case, Article I, section 9 statesin an
adjacent subsection that the provision shall be made effective by legidation.
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case, be reconciled with the new constitutional amendment. See In re Advisory
Opinion to the Governor, 132 So. 2d 163 (Fla. 1961).

Thus, Amendment 5 is effective, but now only to the extent that neither the
L egidaturenor the District could enact apatently incons stent law stating, for example,
that "Those in the [EAA] who cause water pollution within the [EPA] or the[EAA]
shall be secondarily responsible for paying the costs of the abatement of that
pollution™; or providing that " Pollutersinthe [ EAA] who causewater pollutionwithin
the [EPA] or the [EAA] shall not pay." The District's generally applicable taxing

scheme, authorized by the EFA, clearly is not such a patently inconsistent law.

CONCLUSION
For these reasons, we request that this Court affirm the decision of the court
below approving the entry of judgment on the pleadings in favor of the District.
Respectfully submitted,

William L. Hyde
FBN 265500
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t Advisory Opinion to the Governor—1996 Amendment 5 (Everglades), 706
So. 2d 278 (Fla. 1997).

2 § 373.4592, Fla. Stat. (Supp. 1994).

3What Petitioners actually challenge here is the use of the revenue collected from
the ad valorem tax to the extent such funds are alegedly used to abate pollution
caused by thosein the EAA. This Court was aso well aware during the Advisory
Opinion proceedings that, pursuant to the EFA, the revenue raised from the
maximum .1 mill tax was "for the purposes of the design, construction, and
acquisition of the Everglades Construction Project," 8§ 373.4592(4)(a), Fla. Stat.
(Supp. 1994), a purpose the Court found to be completely consistent with
Amendment 5 and certainly not repugnant to it.

“Of course, as recognized by the courts below, the doctrine of separation of

powers prevents the courts from forcing the legislature to enact legisation. See
Barley v. South Fla. Water Mgmt. Dist., 766 So. 2d 433, 434 (Fla. 5th DCA 2000)
("A court . . . cannot tell the legislature when it must enact legidlation, or dictate the
content of itslegidation. Similarly, a court cannot override the will of the people,
as expressed in the constitution, which was to adopt an amendment that requires
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legidative execution."). See also, e.g., Brewer v. Gray, 86 So. 2d 799, 803 (Fla.
1956) ("The Legidature is a coordinate branch of government and even though the
performance of aduty is required by the Constitution, the courts, being another
coordinate branch of the government, are not authorized to compel the Legislature
to exercise apurely legidative prerogative."); Council 13, Am. Fed'n of State,
County, and Mun. Employees, AFL-CIO v. Casey, 595 A.2d 670, 672 (Pa.
Commw. Ct. 1991) (Legidation "related to policy decisions concerning revenue
sources, is amatter of broad and complex discretion vested in the legidlature and is
not subject to mandamus relief, applicable to judicial compulsion of
nondiscretionary public acts.").

*Many of the arguments we present in this part were ably made before this Court in
the Advisory Opinion proceedings. In particular, we acknowledge that we have
borrowed liberally from the Florida Legal Foundation's analysis of the issue
whether Amendment 5 is self-executing.

®In pertinent part, Section 6(2), Article V provided:

The legidature shall provide for one circuit judge in each circuit for each fifty thousand
inhabitants or major fraction thereof according to the last census authorized by law.

’As summarized in American Jurisprudence 2d, cited with approval inInre
Advisory Opinion to the Governor, 132 So. 2d 163 (Fla. 1961):

Implied repedls of statutes by later constitutional provisions are not favored any more than in the case
of an implied repeal of one statute by ancther. To effect a repeal by implication, the inconsistency
between existing legidation and a new constitutional provision must be irreconcilable; that is, the
inconsistency must be obvious, clear, and strong. Such a statute cannot be upheld if it is opposed
to the plain terms of the new constitution. Otherwise, the statute will be deemed to be still in force and
effect. In making the determination whether there is a conflict between a pre-existing statute and a new
congtitutional provision so that the statute is repealed by implication, a court will presume in favor of
the congtitutionality of the statute until the contrary clearly appears and will, if possible, construe a
statute so as to render it valid. The repeal must be plain and unambiguous.

16 Am. Jur. 2d, Constitutional Law, § 49 (1998).

8 Thisisthe essence of Judge Harris' dissent below.
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