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PRELI M NARY STATENMENT

Appel | ant appeals the circuit court’s denial of his
nmotion for post-conviction relief prosecuted pursuant to Rule

3.850, Florida Rules of Crimnal Procedure. The proceedings

in his case will be cited to as follows:
“R.” - record on direct appeal;
“R2.” - record on direct appeal from remand;
“PC-R.” - record of post-conviction proceedi ngs.

VWhen the direct appeal opinions of this Court are referred to
after the initial cite in the procedural history, they will be
referenced as Gaskin.

REQUEST FOR ORAL ARGUMENT

Because of the seriousness of the clainms at issue and the
st akes involved, Appellant, a death-sentenced inmate on Death
Row at Union Correctional Institution, urges this Court to

permt oral argument on the issues raised in his appeal.
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STATEMENT OF CASE AND FACTS

Course of Proceedi ngs and Di sposition in Court Bel ow

M. Gaskin was charged by indictnment, dated March 27, 1990,
with two counts of First Degree Miurder in the death of Robert
Sturnfels (preneditated and felony nmurder), two counts of First
Degree Murder in the death of Georgette Sturnfels (preneditated
and felony nmurder), one count of Armed Robbery of the Sturnfels,
one count of Burglary of the Sturnfels’ honme, two counts of
Attenpted First Degree Murder of Joseph and Mary Rector, one
count of Arned Robbery of the Rectors, and one count of Burglary
of the Rector’s hone. He pled not guilty.

One June 15, 1990, the jury found M. Gaskin guilty of two
counts of First Degree Miurder, one count of Attenpted First
Degree Murder with a Firearm two counts of Arned Robbery with
a Firearm and two counts of Burglary of a Dwelling with a
Firearm (R 1285-1294). On June 18, 1990, the jury
recommended, by a vote of eight to four, that the court inpose
the death penalty on each count of First Degree Miurder. (R
1301-1302). On June 19, 1990, the court followed the jury’'s
recommendations and inmposed tw death sentences on the
Appellant. (R 1311-1319). M. Gaskin was also sentenced to
two ternms of 30 years incarceration on the Arnmed Robbery with a

Firearm counts and three terns of I|ife inprisonment on the



remai ni ng counts, all to run consecutively. (R 1303-1310).

On Decenmber 5, 1991, the Florida Supreme Court affirned
t hese convictions, reversed the two felony nurder convictions
that were duplicative of the preneditated nurder convictions,
and remanded for proceedi ngs consistent with its decision. See

generally Gaskin, 591 So.2d 917 (Fla. 1991). On June 29, 1992,

the United States Suprene Court granted certiorari review,
vacated the death sentences, and remanded the case to the
Fl ori da Supreme Court for reconsideration in |ight of Espinosa

v. Florida , 505 U S. 1079, 112 S.Ct. 2926, 120 L.Ed.2d 854

(1992). See Gaskin v. Florida, 505 U. S. 1216, 112 S.Ct. 3022,

120 L. Ed. 2d 894 (1992). On Septenber 4, 1992, the Supreme Court

deni ed rehearing. Gaskin v. Florida, 505 U S. 1244, 113 S.Ct.

22, 120 L.Ed.2d 948 (1992).

On March 18, 1993, the Florida Supreme Court affirnmed M.
Gaskin’s convictions and sentences and found that the vagueness
chal l enge to the heinous, atrocious or cruel jury instruction

(Espinosa error) was not properly preserved for appellate

review. Gaskin v. State, 615 So.2d 679 (Fla. 1993). On Cctober

12, 1993, the United States Supreme Court denied certiorari

revi ew. Gaskin v. Florida, 510 U. S. 925, 114 S.Ct. 328, 126

L. Ed. 2d 274 (1993).

On March 23, 1995, the Appellant filed his first 3.850



nmotion. On October 12, 1995, the Appellant filed his amended

3. 850 noti on. On Novenber 7, 1996, a Huff hearing was held

pursuant to Huff v. State, 622 So.2d 982 (Fla. 1993). On

January 17, 1997, the | ower court summarily denied M. Gaskin’'s
amended 3.850 notion. (PC-R 1288-1305). On February 4, 1997,
M. Gaskin filed a notion for rehearing. (PC-R 1377-1446). On
February 10, 1997, the lower court denied rehearing. (PC-R
1447) .

On March 12, 1997, the Appellant filed his notice of appeal.
(PC-R. 1448). On July 1, 1999, the Florida Supreme Court
affirmed in part, and remanded in part to the |ower court to
hold an evidentiary hearing on the Appellant’s ineffective
assi stance of counsel clainms: (1) counsel failed to investigate
and present inportant mtigating evidence, Clainms IlIl an V of
his anmended 3.850 notion; (2) counsel failed to provide Dr.
Harry Krop, the nental health expert, with sufficient background
information to properly assess his nental condition, Clains V
and XVII1l of his amended 3.850 nmotion; (3) counsel failed to
specifically address aggravating and mtigating factors in his
closing argunent to the jury, Claim Il of his anended 3.850
motion; and (4) there is an alleged conflict of interest arising
from counsel’s status as a deputy sheriff, Claim V of his

amended 3.850 nmotion. Gaskin v. State, 737 So.2d 509, 513-14 &




517 (Fla. 1999).

On April 13 and 14, 2000, the Ilower court held an
evidentiary hearing on these remanded clainms. Thereafter, on
August 23, 2000, the lower court denied M. Gaskin' s 3.850
nmotion in its entirety (PC-R 1500-15). M. Gaskin filed his
noti ce of appeal of the denial of his 3.850 notion on Septenber

20, 2000 (PC-R 1569-1570). This appeal foll ows.

1. St at ement of Facts

a. Facts | ntroduced at Sentencing

At the penalty phase of M. Gaskin’s trial, defense counse
failed to present the testinony of a nmental health expert.
Rat her, the defense’'s presentation was limted to the testinony
of two lay witnesses. (R 970-981). Further, defense counsel
failed to specifically address aggravating and mtigating
factors in closing argunment to the jury. (R 993-998).

The jury recomended by a vote of eight to four that the
court sentence M. Gaskin to death for counts one and two of the
i ndi ct ment . (R 1301-1302). The | ower court subsequently
sentenced M. Gaskin to death on counts one and two. (R 1303-

1310) .

b. Facts | ntroduced at Evidentiary Hearing

To prove that his trial counsel had been ineffective at his

capital trial, M. Gaskin presented the testinony of his trial



attorney, M. Cass; two experts, Dr. Krop and Dr. Tooner; and
several |ay w tnesses.

Dr. Krop was hired by the defense to test M. Gaskin for
conpetence to stand trial. Dr. Krop was al so asked to eval uate
M. Gaskin for issues related to mtigation.

In his testinony at the post-conviction hearing, Dr. Krop
testified that he found M. Gaskin conpetent to proceed at trial
and he also testified that he could not rule out that sanity was
an issue at the tinme of the event because he did not have enough
materials to review (PC-R 26). Dr. Krop went on to testify
that M. Gaskin was a very disturbed individual and he felt that
he did not have enough data to address the sanity issue or even
mtigation. (PC-R 26).

In his testinony, Dr. Krop further stated that he wote a
letter to M. Cass requesting additional information and/or
requesting the names of individuals that Dr. Krop m ght
interview to verify or nore fully devel op both the sanity issue
and the mtigation issue. (PC-R 26).

Dr. Krop stated that “Certainly the one thing that was very
noteworthy from ny initial evaluation of M. Gaskin was one,
from his MWI he had a profile which suggested possible
schi zophreni a, and secondly fromhis own several disclosures, he

descri bed extrenely sexual ly deviant propensities and sexually



devi ant behavi or patterns starting at a very early age.” (PC-R
28). Dr. Krop stated that “I could not rule out that he was
psychotic at that time, neaning at the tine of the offense.”
(PC-R 29).
Q You nentioned sone of the things you

typically do rely on is school records

for background.

Yes.

Did M. Cass ever provide those to you?

A: No.

(PC-R. 29) .

In explaining the results fromthe MWI, Dr. Krop testified
that, first of all, he felt that M. Gaskin was giving him a
fairly accurate presentation of hinmself. (PC-R 29). And the
scal es that were el evated were the 8-9 scal es which basically is
a pretty pathol ogical profile. (PC-R 30). Dr. Krop further
testified that he asked M. Cass for nore materials about M.
Gaskin at the deposition held on June 4, 1990, (PC-R 34),
i ncludi ng school records, but that he did not receive any
information until the post-conviction |awers representing M.
Gaskin provided to himsone time in late 1999 or early in 2000.
(PC-R 33). Additionally, Dr. Krop testified that he did not

have the report by Dr. Rotstein. (PC-R 37). That report,



whi ch was 27 pages long, was given to him by post-conviction
| awyers prior to the evidentiary hearing held in April, 2000.
(PC-R 37). Fromhis review of Dr. Rotstein’ s report, Dr. Krop
recalled that Dr. Rotstein had found M. Gaskin to be a
seriously di st ur bed i ndi vi dual with sexual | y devi ant
propensities and a schizoid type personalty features. (PC-R
37). Dr. Krop found that “M. Gaskin was having nore and nore
difficulty controlling those inpulses to the point where
obviously he was acting out both violently and sexually
deviantly and he was struggling in his head.” (PC-R 39). Dr.
Krop testified that he communi cated at | east twice with M. Cass
in witing and had concluded that M. Gaskin was a seriously
di sturbed individual. (PC-R 40). “I indicated that it was ny
opi nion that when | was deposed by M. Nelson, | think the
nature of the acts thenselves sort of speak for thenselves as
far as how di sturbed M. Gaskin was.” (PC-R 40).

As a true indicator of the | evel of ineffectiveness and the
failure of M. Cass to investigate mtigation evidence, Dr. Krop
testified that in his deposition on June 4, 1990, sone two weeks
before the trial of M. Gaskin was to begin, Dr. Krop stated
that “1 didn’t have enough information yet to be able to give an
opinion to that degree.” (PC-R 41).

A review by Dr. Krop of Dr. Rotstein’ s report would have



“supported nmne that is his diagnosis and i ncrease nmy confi dence
| evel . | would say, that my diagnosis was correct.” (PC-R
41) . Dr. Krop would have testified that he felt that he
(Gaskin) had a very severe personality disorder which | consider
a very serious enotional disturbance. (PC-R 42).

He related in the evidentiary hearing that fromhis nenory,
M. Cass and he spoke for a total of about one half hour before
the trial of M. Gaskin. (PC-R 42).

Dr. Krop testified that he suggested to M. Cass, “I| believe
| mentioned that in the deposition that it m ght be helpful to
have a neuropsychol ogi cal eval uati on done of M. Gaskin because
one of the things | did learn fromthe famly nmenbers is that
there was a head injury, | believe he fell off a bike. There
may have been another one.” (PC-R 45-46).

Based upon i nformation given to Dr. Krop by post-conviction
counsel, he did conclude that M. Gaskin suffered from a
| earning disability. (PC-R 47). He found that M. Gaskin had
probl ens concentrating and paying attenti on and maintaining his
interest and stated “lI believe to this day, he still has sone
problenms in that area.” (PC-R 47).

Dr. Krop went on to say “lI would say that there was sone
parenting skills that were lacking in the people that were

raising him but, again, | don’t have enough information in



terms of his dynam cs underlying sone of his later bizarre
behaviors to suggest that it's a result of any Kkind of
dysfunctional famly.” (PC-R 50).

Dr. Krop testified that “the two popul ations |’ ve probably
had t he nost experience with of a specific type of problem are,
nunber one, first degree nurder violent cases, and then sexual
of fenders.” (PC-R 52).

Dr. Krop stated “Wat you have in M. Gaskin is a
conbi nati on of the two. Hi s sexual deviancy, particularly at
the age that he started engaging in sexually deviant behavior
conpared to thousands of sex offenders that |1’ve worked wth,
it’s very, very severe.” (PC-R 52).

In response to a question posed about M. Gaskin's
personality, Dr. Krop testified that

A person doesn’t choose behaviors that end
up being mal adaptive or getting you caught
or getting you punished. This is not to say
that the behavior doesn’'t lend itself to
some reinforcenent at the time it’'s
happeni ng, but | think nmost of us, if we had
to choose, would choose pretty nornal
behavi or that gets reinforced by pretty nmuch
mai nstream soci ety rather than the cri m nal
el ement . So he didn't choose it, but he
certainly was responsible or else | would
have said that he was basically insane.
(PC-R. 53).
Dr. Krop told M. Cass that he could testify to severa

things. One was that he could say that M. Gaskin was one of

9



the nore seriously disturbed individuals he’d ever encountered.
(PC-R 54). *“I told himthat | could provide a diagnosis to a
reasonabl e degree of ©psychological certainty of a m xed
personality disorder.” (PC-R 54).

The witness called following Dr. Krop was Libby WIlis
(PC-R 127). Ms. WIlis identified herself as M. Gaskin's
ei ghth grade teacher. (PC-R 129). Ms. WIllis described M.
Gaskin as quiet, but not a great student. (PC-R 127).

She al so stated that the Appellant “tried real hard.” (PC

R. 129). She testified that “I had at that tinme a | ower group,
and his effort was there, so . . . but he was not real high
functioning.” (PC-R 129). “He was not a behavior problem?”
(PC-R. 129).

When asked “Did Louis Gaskin’s trial attorneys contact you
in 1990 for his trial?” She replied “No.” (PC-R 130).

The next witness called at the evidentiary hearing was Dr.
Tooner. (PC-R 141). Dr. Toomer told the court that the post-
conviction | awyers for M. Gaskin gave hi minformati on about M.
Gaskin before he did his evaluation. (PC-R 144).

This information included the school records, information
provided by the famly nenbers and also reports and/or
depositions of Dr. Krop and Dr. Rotstein. (PC-R 144). Dr .

Tooner did a clinical evaluation much like Dr. Krop had done

10



back in 1990 which included a clinical interview, psychol ogical
hi story, and several inventories, the bender gestalt design, the
MWPI , and the Carlson Psychol ogi cal Survey. (PC-R. 144). Dr.
Tooner, using all of the data supplied to him testified that
hi s diagnosis suggested a schizophrenia paranoid type illness
for M. Gaskin. (PC-R 145). He went on to say that the
totality of the data suggest nunmerous possi bl e diagnoses. (PC-
R. 145). He further concluded that M. Gaskin suffered from a
borderline personality disorder, as well as sone features of a
schi zotypal personality disorder. (PC-R 146).

Dr. Toomer also found the presence of indicators of sone
neurol ogical inmpairment or what he called neurocognative
di sorder. (PC-R 146).

Dr. Tooner described what he characterized as three basic
conponents of a conpl ete psychol ogi cal evaluation. (PC-R 147).
They woul d include the clinical interview, which is a face-to-
face interview including the process of testing and eval uation
(PC-R. 147); the exam nati on of past records, school records and
ot her data relative to the person’s functioning (PC-R 147); and
lastly the information to be derived fromindividuals who have
personal know edge of the particular individual in question
during his/her devel opnental years. (PC-R 147).

Dr. Toonmer was able to conclude that based upon a pervasive

11



and long-term pattern of instability in terns of nood, effect
and behavior, M. Gaskin had been inpacted adversely in terns of
his ability to function adequately in ternms of thought and
behavior. (PC-R 148).

These environnmental issues created, in the evaluation done
by Dr. Toomer, inpairment inpacts which had an effect on all
aspects of M. Gaskin's functioning. (PC-R. 148). What Dr.
Toonmer found in M. Gaskin is a person who was noving al ong,
what he described, as a continuum of psychopathol ogy. (PC-R
149). Dr. Toomer found that M. Gaskin suffered from nental
mal adi es ranging from schi zotypal personality disorder all the
way to schizophrenia. (PC-R 149). These again are sonewhat
consistent with the findings of Dr. Krop and Dr. Rotstein, back
in 1990. (PC-R 37-38).

Dr. Toomer further opined that appearance is hardly an
adequate way of making a determ nation in terns of functioning.
(PC-R 151). A person can at tinmes appear very normal but that
does not nean that that sane person cannot have very severe
mental health problens. (PC-R 151). That was and is the
situation with Louis Gaskin. (PC-R. 151). Dr. Tooner found
that M. Gaskin was “An individual whose overall devel opment and
behavi or represents deficits and inmpulse control diffidence in

tol erance for anxiety, a lack of supplenmentary capacity and an

12



inability to control inpulse delayed gratification.” (PC-R
152/ 153). Dr. Toomer found that M. Gaskin fit into the
statutory mental health mtigator that he was substantially
i npai r ed. (PCG-R 153). Dr. Toonmer found this particular
di agnosis or definition of a mental health mtigator was not
only applicable at the time of the offense but had been
applicable to M. Gaskin for a good part of his life. (PCR
154) .

A review of M. Gaskin’s school records show that as early
as 1977 M. Gaskin was defined as an underachi ever. (PC-R
155). M. Gaskin was designhated as a SLD. Additionally, even
in SLD cl asses, Dr. Toomer found that M. Gaskin daydreaned, had
poor attention span and the visual and auditory processing
deficits remained. (PC-R 155). Dr. Tooner testified at the
evidentiary hearing that school records were particularly
i nportant as supportive data that goes on in the evaluation
process. (PC-R 156).

Dr. Toonmer again stated that “There has to be a pattern of
predictability, saneness, security and safety during the early
years. |If that’s not there, we can al nost guarantee that we're
goi ng to have a dysfunctional individual.” (PC-R 157).

An individual such as M. Gaskin because of
the lack of predictability that they have
experi enced because of the turnmoil they are
i ncapabl e of handling because of it

13



occurring at such a young age, what they
tend to do is develop a different aurora or
personality in order to cope with or address
the trauma that they have experienced and
the significant and hei ghtened enptionality
that they are unable to deal wth, the
feelings that are engendered by that
particul ar situation.
(PC-R 158).

In conpleting his testinmony, Dr. Tooner testified that had
he been contacted in 1990 and, nost inportantly, supplied with
the additional corroborative information that he was supplied
with prior to the evidentiary hearing in 1999/2000, he could
have and woul d have eval uated M. Gaskin and presented the data
that he presented in the hearing to the jury. (PC-R 160).

Dr. Hafner was called and he identified hinmself as the head
of the exceptional education programin Flagler County. (PC-R
236). Dr. Hafner testified about the different types of speci al
education available in Flagler County and the fact that M.
Gaskin was placed in the exceptional children’s program (PC-R
237). Dr. Hafner explained that the criteria for getting into
t he exceptional children’s program was that a person have an 1 Q
of over 70 and that there be a discrepancy between his 1Q and
hi s achi evenent scores of 15 points or nore. (PC-R 237).

Dr. Hafner told the court that he had reviewed Louis

Gaskin’s school records and was able to determ ne that in the

14



third grade M. Gaskin was placed in a specific |earning
disabilities program (PC-R 238). A continued review of M.
Gaskin’s school records showed that he was in this programuntil
he left school. (PC-R 239). Dr. Hafner explained the term
adm ni strative placenment, which neant that M. Gaskin was passed
al ong and at sone point actually got where it appears that he
was in high school before he quit school altogether. (PC-R
239). Adm ni strative placenment was a discretionary decision
made by the principal of the school because of persons grow ng
bi gger physically and being much ol der than the other children,
it was sometinmes decided, as it was in M. Gaskin's situation
to pass him along. (PC-R 239). Dr. Hafner also stated that
“He consistently had very, very poor scores in reading and
| anguage arts. There were even comments about that since
ki ndergarten.” (PC-R. 240). M. Gaskin was retained or held
back in the third grade and in the fifth grade. (PC-R 240).
M. Hafner was not contacted by trial attorneys, and he would
have testified had he been contacted. (PC-R 241).
Andrew W1l lians was called by post-conviction counsel. He
identified hinmself as the brother of Louis Gaskin and first net
Louis when M. WIllians was 13 years old. (PC-R 252). M.
W Illianms had a conmon experience with Louis Gaskin in that they

both lived with M. Gaskin’s great grandparents for a period of

15



tine. (PC-R. 253). M. WIIlians described Louis’ efforts to
assi st his great grandparents in ternms of giving them noney to
help thempay bills. (PC-R 253). The question was al so asked
of M. WIlians about whether or not the great grandparents
assisted M. WIlliams or Louis in their schoolwrk and the
answer was “No, | don’t think so.” (PC-R 253). M. WIIlians
proceeded to explain that his great grandparents could not read
and further explained that Louis never lived with his nother
al though at that time M. Gaskin knew who his nother was and
that he had a brother and sister. (PC-R 253). M. WIlians
was never contacted by the trial attorney in this case in 1990
and therefore, again, his testinmony was not available to the
trial attorney to present to the jury. (PC-R 254).

The next witness called was Janet Smth, who did testify at
t he penalty phase in 1990. M. Snmith described her rel ationship
with M. Gaskin as first cousins. (PC-R 256). She further
testified that she nmoved in with the great grandparents al so
when she was about 11 years old. (PC-R 256). She descri bed
the discipline in the house as being very, very strict and al so
confirmed earlier testinony that the great grandparents could
not read. (PC-R 256).

Ms. Smith went to the same school that Louis went to and

descri bed the treatnment of Louis by his fell ow students. (PC-R
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257). That description included that they abused himas well as
made fun of him because according to Ms. Smth “we were kind of
on the poor side and we didn't get new clothes |ike everybody
el se and that even in his teen years, he was sucking his thunb.”
(PC-R. 258). She al so described behavior which was related to
M. Gaskin getting mad about sonet hing and that he “would go off
by hinmself and even sonetinmes rock, you know just sit sonewhere
and constantly rock.” (PC-R. 258). Ms. Smith described an
incident where M. Gaskin fell off his bicycle and hit his head
and had a hole up there, as she characterized it. (PCR 259).

Ms. Smith testified about the relationship between M.
Gaskin and his nother. M. Smth was asked:

Q How did she treat Louis?

A: Not |i ke he was her child.

(PC-R 259).

Ms. Smth was then asked to give an exanpl e.
Well, like, I could go to her and ask her,
you know, Auntie, can | have five dollars?
And she’ |l say, Well, | don’'t have it, baby.
O she’ll give it to ne.

But if he asked her, excuse ne, but she
would say, | don’t have no nother fucking
noney.
(PC-R 260).
The next witness called in the post-conviction hearing was

Edward Stark. (PC-R 272). He identified hinmself as soneone
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who had met M. Gaskin when he was four or five years old and
had known M. Gaskin off and on for many, nmany years. He
descri bed a situation where “We were pretty small in stature and
you know we got bullied around a | ot because we were smaller
than the other guys.” (PC-R 272). M. Stark also confirnmed
information that Louis’ nother was using both crack cocai ne and
marijuana. (PC-R. 275). M. Stark also witnessed M. Gaskin
fall off his bike several tinmes and was aware that M. Gaskin
had received stitches in his head. (PC-R 275-276).

The next witness called at the evidentiary hearing was
Pamela WIlliams who is the sister of Louis Gaskin. (PC-R 285).
She testified that she first nmet Louis when he was 13 or 14 and
was unaware until that nmeeting that she even had a brot her naned
Louis Gaskin. (PC-R 285). She described in some detail what
living with the great grandnother was |ike and to use her words
“She was |i ke a nmean witch.” (PC-R 286). M. WIIlians went on
to describe living with the great grandnmother in the foll ow ng
way, “She kept you hostage like a prison to ne. That’s how I
feel.” (PC-R. 286). Ms. WIlliams described the house that
Loui s was brought up in as not being a clean house and a house
full of what she described as junk, junk that woul d be picked up
periodically by the grandnother and brought honme and put in the

house. (PC-R. 288). She also confirmed that the grandparents
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could not read and therefore could not help Louis in any way
with his school work. (PC-R 290).
Ms. WIlianms stated that M. Gaskin had few, if any, friends

and he often hid from people where he lived with his great

grandparents. (PC-R 291). Ms. WIlians corroborated the
treatnment given Louis by his nother. M. Gaskin was abandoned
by his nmother as an infant. (PC-R. 292). Ms. WIIlians

confirmed that her nother, the nother of Louis Gaskin, used both
marij uana and crack cocaine in her presence. (PC-R 292). The
trial attorney for M. Gaskin in 1990 had no contact with the
sister and brother of M. Gaskin nor did he have any contact
with the nother of M. Gaskin. (PC-R 301).

The next witness to testify was El si e Chappel. Ms. Chappel
identified herself as a school teacher who had M. Gaskin in her
class in the fourth grade. (PC-R 320). Ms. Chappel described
Louis as being withdrawn and a person who, according to her
guote, “Would fall through the cracks in any classroom” (PC-R
320). She further testified that it was about this tinme that
Louis Gaskin was enrolled in the SLD program for person with
specific learning disabilities. (PC-R 321). M. Chappel told
the court that she woul d have been available to testify in 1990
but was never contacted by attorney Cass in regards to doing

that. (PC-R 322). Under cross-exam nation, the State
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br ought up questions about M. Gaskin’s absenteei smand was told
that he, in fact, was not m ssing that much school. (PC-R
322). Then the State inquired of Ms. Chappel about his I Q but
she did not know his IQ Under cross exam nation, M. Chappel
testified that she felt that M. Gaskin was deficient in his
reading ability to do the word problens associated wi th math.
(PC-R. 233).

The next wi tness was Kenneth Gordon who identified hinself
as the fifth grade Soci al Studies teacher for M. Gaskin. (PC
R 325). As with other teachers, M. Gaskin was described as a
loner, a child that hid in the classroom (PC-R. 326). M.
Gordon al so had information froma fell ow teacher by the nanme of
Anni e Gaskin, no relation to M. Louis Gaskin, that M. Gordon
related to the court. (PC-R 328). M. Gordon testified that
Ms. Gaskin told him about sone of the beatings that Louis was
subjected to by his great grandnmother. (PC-R 329).

The focus of the cross-exani nation by the State was on the

know edge by M. Gordon of any illegal activities that M.
Gaskin m ght have been involved with at the school. (PC-R
329). M. CGordon was not really aware of those activities and

again, would ask to keep in mnd that we are talking at this
point that Louis was in the fifth grade. (PC-R 330).

M. Cass, M. Gaskin's trial attorney, testified that the
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office where he worked as an Assistant Public Defender had
tried, during the period of time that M. Gaskin went to trial,

to use a two man team on capital cases but they had too nmany
cases to really cover them properly. (PC-R.  338). M. Cass
stated that at the time he was representing M. Gaskin, he had
bet ween 14 and 16 capital cases that he was working on. (PC-R

339). He stated that he had no investigator assigned to this
particul ar case or to capital cases at all. (PC-R 339). The
office during this time also had no mtigation specialist or
person specifically assigned to assist trial attorneys in
preparing their cases for penalty phase in the event that a
client was, in fact, convicted of first degree nurder. (PC-R

340) .

M. Cass stated that he felt he had a weak case on
guilt/innocence. (PC-R 341). He also stated that he hired two
persons to assist himin the nental health area, but mde a
deci sion not to use either one of them (PC-R 342).

Wth respect to M. Gaskin's allegation that trial counsel
was i neffective during the penalty phase of his trial, M. Cass
made specific reference to Dr. Krop but maintained that he was
not of sufficient help and did not call him (PC-R 342).

During nost of the direct exam nation of M. Cass, it was

qui te apparent that he had not reviewed naterial in preparation

21



for his testinony. He gave many answers of “I don’'t know, |
think so, or I don't think so.” (PC-R 343-346, 365-366). One
of the questions asked was “Do you remenber Dr. Krop asking for
school records and nedical records and depositions?”’ (PCG-R
343). The answer by M. Cass was “I think so.” M. Cass
testified that he didn’t think he got any school records for Dr.
Krop, despite two written requests for them (PC-R 344).

M . Cass could not recall the date of receiving M. Gaskin’'s
case. (PC-R. 345). He testified that he thought he received
the case in 1988 when in fact the date of the offense was
Decenber 20, 19809. (PC-R. 345). The trial attorney did not
remenber havi ng any di scussions with Dr. Krop and was unawar e of
the information that M. Gaskin was a seriously disturbed
individual. (PC-R 346). The trial attorney was unaware that
M. Gaskin had a problem w th sexual deviancy. (PC-R 347).

At the conclusion of the guilt phase wherein M. Gaskin had
been found guilty of two counts of first degree nmurder and j ust
bef ore begi nning the penalty phase, M. Cass requested tine from
the court to discuss certain matters with M. Gaskin. (R 967).
This conversation took place in the holding cell at the
court house and M. Cass chose to have a court reporter present
during this discussion. (PC-R 367). During the evidentiary

hearing, M. Cass was asked about this procedure. M. Cass had
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no explanation as to why he felt it was necessary to have a
court reporter present when he was inform ng M. Gaskin of what
he would characterize later on as a strategy decision on his
part. (PC-R 354). During his evidentiary hearing testinony,
M. Cass had no nenory at all of Dr. Rotstein and, in fact, at
one point asked the inquiring attorney “Did | enpl oy Rotstein?”
(PC-R 352). M. Cass also had no explanation as to why he did
not call Dr. Rotstein as a witness, given the fact that Dr.
Rotstein had found at |east one statutory nmental health
mtigator present in M. Gaskin. (PC-R 365).

M. Cass then discussed nmore fully the circunmstances of
using a court reporter to record what would appear to be a
privileged conversation with his client:

Q Did you have sonme concerns about
protecting your professional reputation
down the line, as to why you woul d call
a court reporter in?

A: | think that’s probably the nost
| ogical answer for it but it’s not
sonmething I would normally do.

(PC-R 354).

An additional question asked of M. Cass about the nental
health experts was the follow ng:

Q Do you think that’s a | egal decision as
to whether or not you should call that
mental health expert for mtigation?

A: Are you asking me, sir, whether or not
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| think it’s proper to put the question
to himand the decision to hin?

Q Ri ght . Do you think that should be a
deci sion a | awer nakes?

A If you're asking nme right now, | think
it is yes, it should be a decision for
the attorney. As for advising the

client, if he says no, then probably ny
attitude would have been to nove to
wi t hdraw because | don’t think the
average client is prepared to make that
deci si on conpetently.

(PC-R. 358).

M. Cass was asked if he took Dr. Rotstein’s deposition.
Hs reply was “I don’t think so.” (PC-R 365). He was | ater
asked “Did you provide Dr. Rotstein's reports to Dr. Krop?” M.
Cass’ response was “I don’'t think so.” (PC-R 365). M. Cass
was asked if he tried to consult with other public defender
offices to find other mental health experts who m ght have been
able to evaluate M. Gaskin and conme up with statutory nental
health mtigators as Dr. Rotstein did. Hi s response was “No sir
| didn't.” (PC-R 367).

M. Cass then stated that there was not a great deal of
contact between the various offices and it probably didn't occur
to him (PC-R 366). Yet later on in this sane series of
gquestions, he admtted that he had gone to life over death
sem nars which are sponsored by the Florida Public Defender’s

Association and in fact had net other attorneys from other
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circuits who were doing capital litigation. (PC-R 366).
In response to the follow ng question:

Q | nstead of wusing Dr. Davis, who you
knew never found anyone sane or
conpetent, why not try to find one of
t hese other doctors who often testified
and made these findings and also could
testify to statutory nental heal t h
m tigation.

A: There was pressure on the enpl oynment of
experts for the use of the defense and
probably because of the war we were
havi ng on t hat , particularly on
forensic psychol ogy, | probably just
|aid down and let it roll over ne.

(PC-R 369).

Addressing the i ssue of strategy directly at this point, the
post-conviction counsel asked M. Cass the follow ng question:
Q Let nme go back. When we were talking
about the conversation with the court
reporter present, when you were tal king
to Louis, you advised of one of the
things that you didn’'t want to get into

was prior crinmes yet when you called

|’ msorry, | don’t understand.

Q You advi sed himthat one of the reasons

you didn't want to call Dr. Rotstein
was because you didn’t want his prior
crimes to conme out. You didn't think

that would cone out, yet it did conme
out with a witness, through the wtness
Janet Morris.

Who was it?

Q Janet Morris. They were able to bring
out the prior burglaries. Did you
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advise Louis that they could have
potentially brought that out through
the lay witnesses?

A | don’t think so. | mean, | don’'t
think | did advise himof that.

(PC-R. 381).

SUMVARY OF ARGUMENT

1. M. Gaskin proved at the Evidentiary Hearing that he
received ineffective assi stance of counsel at the penalty phase
of his trial. M. Gaskin was denied the effective assistance of
counsel at penalty phase in violation of the Sixth, Eighth and
Fourteenth Amendnments of the United States Constitution. Trial
counsel failed to adequately investigate and prepare additional
mtigating evidence and failed to adequately challenge the
state’s case. Counsel failed to adequately object to the Eighth
Amendnent error. Counsel’s performance was deficient and as a
result the death penalty is unreliable.

2. Trial counsel was i neffective when he failed to provide
Dr. Krop, his expert, with sufficient background informtion.
Moreover, he failed to investigate the availability of follow up
evaluations of his client based upon the information Dr. Krop
did provide to him

3. Trial counsel’s performance was deficient in his

failure to test the state’s case in closing argunent. Tri al
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counsel’s closing argunent failed to address the mtigators and
aggravators that were presented during the penalty phase. This
failure was in effect an abandonnent of his client.
ARGUMENT |
THE LOVNER COURT’ S RULI NG FOLLOW NG THE Post -

convi ction EVI DENTI ARY HEARI NG WAS
ERRONEOUS.

At the evidentiary hearing, M. Gaskin presented evidence
substantiating his clainms regarding ineffective assistance of
counsel at the penalty phases of his trial. Due to the
i neffectiveness of his counsel, M. Gaskin’s rights as
guar ant eed under the Sixth, Eighth, and Fourteenth Amendments of
the United States Constitution were violated. Based on the
testimony present, M. Gaskin was certainly entitled to relief.

To prevail on his claim M. Gaskin nust denonstrate that
counsel s performance was deficient and that counsel’s deficient
performance affected the outcome of the sentencing proceeding.

Hildwin v. Dugger, 654 So.2d 107, 109 (Fla. 1995) (citing

Strickland, 466 U.S. at 694, 104 S.Ct. at 2068).

Stated otherw se, Gaskin nust denpnstrate that but for

counsel’s errors he wuld have probably received a life
sent ence.
A | neffective assistance of counsel at the penalty phase.

1. Trial counsel’s failure to adequately investigate and
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prepare inportant mtigation evidence.

In Strickland v. Washi ngton, 466 U.S. 668 (1984), the United

St ates Suprene Court held that counsel has “a duty to bring to
bear such skill and know edge as wll render the trial a

reliable adversarial testing process.” Strickland requires a

defendant to plead and denonstrate both unreasonabl e attorney
performance and prejudice to prevail on an ineffective
assi stance of counsel claim 1d. M. Gaskin has fulfilled each
requirenment.

“One of the primary duties defense counsel owes to his
client is the duty to prepare hinself adequately prior to

trial.” Magill v. Dugger, 824 F.2d 879, 886 (11th Cir. 1987);

“Pretrial preparation, principally because it provides a basis
upon whi ch nost of the defense case nust rest, is, perhaps, the
nost critical stage of a lawyer’s preparation.” House V.

Bal kom 725 F.2d 608, 618 (11" Cir. 1984), cert. denied, 469

U S. 870 (1984); Weidner v. WAainwight, 708 F.2d 614, 616 (11t

Cir. 1983). As stated in Strickland, an attorney has a duty to

undertake reasonable investigation or “to nmke a reasonable
deci sion that makes particul ar i nvestigations unnecessary.” 466
U S. at 691.

Trial counsel’s representation of M. Gaskin fell below

accept abl e professional standards in several respects. Each of
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t hese failures, discussed bel ow, severely prejudiced M. Gaskin.
To prove prejudice, the defendant nust show that there is a
reasonabl e probability that, but for counsel’s errors, the
result of the proceedings would have been different. Id. at
694. A reasonable probability is a probability sufficient to
underm ne confidence in the outcome of the proceedings. ILd.
Had counsel perforned effectively, there is a reasonable
probability that the outcone would have been different -- that
is, that M. Gaskin would have received a life sentence.

Def ense counsel nust also discharge very significant
constitutional responsibilities at the sentencing phase of a
capital trial. The Supreme Court has held that in a capital
case, “accurate sentencing information is an indispensable

prerequisite to a reasoned determ nati on of whether a defendant

shall live or die [made] by a jury of people who nay have never
made a sentencing decision.” Gegg v. Ceorgia, 428 U S. 153
190 (1976) (plurality opinion). In Gregg and its conpanion

cases, the court enphasized the inportance of focusing the
jury’s attention on the “particul arized characteristics of the

i ndi vi dual defendant.” 1d. at 206. See also Penny v. Lvynaugh,

109 S.Ct. 2934 (1989); Roberts v. LlLouisiana, 428 U S. 325

(1976); Whodson v. North Carolina, 428 U. S. 280 (1976). The

state and federal courts have expressly and repeatedly held that
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trial counsel in a capital sentencing proceeding has a duty to
investigate and prepare available mtigating evidence for the
sentencer’s consideration, object to inadm ssable evidence or
i nproper jury instructions and nmake an adequate closing

argunent. Harris v. Dugger, 874 F.2d 756 (11t" Cir. 1989); Evans

v. Lewis, 855 F.2d 631 (9" Cir. 1988); _Stevens v. Kenp, 846 F.2d

642 (11th Cir. 1988); Tyler v. Kenp, 755 F.2d 741, 745 (11'" Cir.

1985); _Blake v. Kenp, 758 F.2d 523, 533-35 (11" Cir. 1985).

Trial counsel here did not neet these rudi mentary constitutional
st andar ds.

Proper investigation and preparati on would have resulted in
evi dence establ i shing an overwhel m ng case for |ife on behalf of
M. Gaskin and would have, at a mnimum delivered the two
necessary votes for a jury recomendation of Ilife. The
di fference between M. Gaskin’s charactiture presented at tri al
and the fully fleshed and humani zed Louis Gaskin, a man with a
life story whose nental health probl ens woul d have cone to |i ght
had counsel properly prepared, is startling. Had counsel
properly prepared, the judge and jury could have known the real
person. Had counsel provided the nmental health experts who
testified at penalty phase with this critical information and
with the overwhel m ng evidence of his |ongstanding problens in

school, mental health probl ems, and environnental problens, they
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too could have testified about the real person.

The central issue of this particular claimis that the trial

counsel, during the penalty phase of M. Gaskin's trial,
presented limted and next to no conpetent evidence in
mtigation. |In fact, the only evidence presented by the defense

during the penalty phase of the trial consisted of brief
testimony of two witnesses: his cousin and his aunt. The
cul mnation of their testinony was that the defendant was well
i ked by everyone growi ng up, he worked hard at a lunber mll
where he was enployed and seened to enjoy his job, and that
t here was not hi ng about the defendant’s past or background t hat
woul d have caused himto act violently or to commt nurder.

In the order denying the Appellant relief, the court found
t hat “counsel did procure two nental health experts to eval uate
t he Defendant for conpetency and mtigation.” (PC-R. 1506).
The trial court ignores the fact that counsel did not elicit
testimony of the nental health experts during the trial of M.
Gaski n.

M. Cass testified in the direct questioning by post-
conviction counsel that he did not even recall enploying Dr
Rotstein and, of course, we know now from testinony that Dr.
Rotstein was in fact enployed by the State of Florida after M.

Cass had enpl oyed Dr. Davis. (PC-R 365).
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During cross-exam nation, the State tries to downplay the
earlier testimony of M. Cass that he was extrenely busy during
this period of tinme.

Q When you say you had a nunmber of
capital cases going at the tinme of this
case, you didn’'t nmean that they were
all death penalty cases. You had cases
ot her than death cases, didn't you?

A: No sir. | was doing death cases
excl usi vel y. | term nated ny ordinary
fel ony docket in *83.

(PC-R 394).

Q Isn’t it a problem for you, because
anybody who knew about M. Gaskin’'s
life is going to be able to testify
about all the warts in that life too,
all the
negative things he had done?

Absol utely.
Q If you call a teacher, for instance M.

Cass, and you think you probably tal ked
to sone of them do you think you would
have wanted to call a teacher to say,
you know, he wasn’'t very bright in
school but by the way he also would
steal stuff all the time? Now with

that | nmean would you consider the
negati ves and positive before deciding
whet her not to call a person as a

mtigation wtness?
(PC-R.  395-396). This line of questioning ignores that M.
Cass, by his own testinony, had not had any contact with any of
t hese people and secondly, did not have an investigator to
interview these folks and therefore was not in a position to
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make an i nformed strategical decision about whether or not to
put these people on. (PC-R  339). Mor eover, there 1is
significant mtigation evidence that can be presented to a jury
that does not, in fact, open the door to all of M. Gaskin's
prior bad acts. As an exanple, the fact that M. Gaskin had no
father or did not know who his father was, the fact that his
not her abandoned him and yet cane back into his life and then
abandoned him again, repeated abandonnments, sonething that an
expert could have |ooked at, the fact that the nother used
drugs, the fact that M. Gaskin had a |learning disability, the
fact that he failed in the third and fifth grades and was
adm ni stratively pronoted, the fact that he was a | oner, that he
had few friends, that he was teased in school. (PC-R 236-241)
(256-261). Again, there was plethora of potential mtigation
evi dence that could have and should have been investigated by
M. Cass. This certainly was not done and therefore this case
falls far bel ow what is the accepted standard under Hildwi n and

Strickl and.

At the evidentiary hearing held in April, 2000, the post-
conviction counsel called a nunber of w tnesses, each of whom
were available to testify at the tine of trial and who col d have
significantly enhanced the paltry mtigation evidence presented

at trial.
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For exanple, a wtness, Dr. Hafner, was called and he
identified hinmself as the head of the exceptional education
programin Flagler County. (PC-R 236). Dr. Hafner testified
about the different types of special education available in
Fl agl er County and the fact that M. Gaskin was placed in the
exceptional children’ s program (PC-R 237). Dr. Hafner
explained that the criteria for getting into the exceptional
children’s program was that a person have an 1 Q of over 70 and
that there be a discrepancy between his 1 Q and his achi evenent
scores of 15 points or more. (PC-R 237).

Dr. Hafner told the court that he had reviewed Louis
Gaskin’s school records, again sonething that was never nade
available to the psychol ogical experts in this case by trial
counsel and was able to determne that in the third grade M.
Gaskin was placed in a specific learning disabilities program
(PC-R. 238). A continued review of M. Gaskin's school records
showed that he was in this programuntil he left school. Dr .
Haf ner al so explained the term adm nistrative placenent as it
woul d appear without further investigation which of course was
not done by trial counsel, that M. Gaskin was in fact passed
al ong and at sone point actually got where it appears that he
was in high school before he quit school al t oget her.

Adm ni strative placenment was a discretionary decision nade by
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the principal of the school because of persons grow ng bigger
physi cally and being much ol der than the other children, it was
sonetinmes decided, as it was in M. Gaskin’s situation, to pass
hi m al ong. Dr. Hafner also stated that “He consistently had
very, very poor scores in reading and |anguage arts.” (PC-R
240). M. Gaskin was retained or held back in the third grade
and in the fifth grade. At the end of his testinony, the
attorneys for the post-conviction work representing M. Gaskin
asked M. Hafner if he, one, was contacted by trial attorneys
and two, if they would have contacted him would he have
testified as he did in 2000. The answer to the first question
was no, he was not contacted by trial attorneys and the answer
to the second question was sure, he could have testified. (PC-
R 241).

In the order denying M. Gaskin relief, the court stated
that “As to nonstatutory, non-nental health mtigating facts,
t he def endant presented testinony of friends, fam |y nmenbers and
former teachers or admnistrators. This court find that such
production of evidence would have opened the door to damagi ng
cross exam nation regarding the defendant’s past violent and
crimnal conduct.” (PC-R 1505).

The type of testinmony as given by Dr. Hafner, when fully

devel oped by conpetent counsel, coul d have presented a powerful
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picture to the jury as to the nature and extent of the problens
faced by M. Gaskin.

The court’s determ nation that “counsel made a reasonabl e
strategi c decision not to present this nonstatutory, non-nental
health mtigation” (PC-R 1505) is clearly erroneous. “A
strategi c decision, however, inplies a know edgeable choice.”

Autzy v. State, 536 So.2d 1014, 197 (Fla. 1988).

M. Gaskin's case is very simlar to the facts in Heiney v.
State, 620 So.2d 171 (Fla. 1993). In the Heiney case, the
circuit court determned that he was not prejudiced by the
deficient performance of trial counsel. Id. at 173. I n
reversing the circuit court, this Court applied its reasoning in

Stevens v. State, 552 So.2d 1083, that “Trial counsel’s inaction

in the penalty phase of the trial ampunted to a substantial and
serious deficiency.”

The circuit court in Gaskin found that “In cases where
counsel did conduct a reasonabl e investigation of nental health
mtigation prior to trial and then nade a strategi c deci sion not
to present this information, the Florida Suprene Court has
affirmed the trial court’s finding that counsel’s performance
was not deficient.” (PC-R 1507).

However, in Gaskin as in Heiney v. State, 620 So.2d 171, 173

(Fla. 1993), this Court found that “Heiney’s |lawer in this case
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did not make decisions regarding mtigation for tactical
reasons. Heiney’'s |lawer did not even know that mtigating
evi dence existed. This is so because counsel did not attenpt to

develop a case in mtigation.” Heiney v. State, 620 So.2d 171

(Fla. 1993).

The trial court is in error when it concluded “This Court
finds that counsel was not deficient because counsel did conduct
a reasonabl e investigation of nental health mtigation prior to
trial and made a reasonable, strategic decision not to present
this information to the jury and not to present Dr. Krop's
finding to the judge.” (PC-R 1507).

Dr. Krop testified that when his deposition was taken on
June 4, sone two weeks before the start of the trial, that he
di d not have any additional information fromthe trial attorney,
M . Cass, about the existence of additional mtigation w tnesses
and/or testimny. (PC-R 27). Continuing on with Dr. Krop's
testinmony, he felt that from the MWI that M. Gaskin had a
profile which suggested possible schizophrenia and secondly,
from his own several disclosures, he described extrenely
sexual |y deviant propensities and sexually deviant behavior
pattern starting at a very early age. (PC-R 28). This case
had a veritable panoply of potential mental health and non-

mental health mitigators available to it had only the trial
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attorney persisted in (1) requesting a | engthy continuance of
this trial and (2) obtaining other potential experts to
investigate the iceberg, the tip of which Dr. Krop had
di scovered in his evaluation. Dr. Krop described M. Gaskin as
bei ng “very self-disclosing, providing a lot of information,
both about the crimes as well as his background, to which Dr
Krop suggested that he was pretty open and forthright, in the
sense that he was not giving nme a whole |ot of positive
i nformati on about hinself.” Dr. Krop further found “that he
could not rule out the fact that M. Gaskin was psychotic at the
time of these events.” (PC-R 29). Dr. Krop, at the
evidentiary hearing, was asked directly:
Q You mentioned sonme things, sonme of the
things you typically do rely on the
school records for background.
Yes.
Did M. Cass ever provide those to you?
A No.
(PC-R 29).
Inits order the trial court discussed Dr. Krop's di agnosi s
of M. Gaskin. “Dr. Krop diagnosed the Appellant as having a
nm xed personality disorder with schizoid and anti soci al features
(termnology in 1990) or personality disorder not otherw se

specified, with schizoid, schizotypical, and antisoci al features
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(rodern term nol ogy); he did not find any statutory mtigators.”

(PC-R 1507).
Dr. Krop’s testinony is literally filled
with indicators which, if investigated by
trial counsel at the time of M. Gaskin’'s
original trial, could have in all Iikelihood
and woul d have pr oduced signi ficant
mtigation evidence of a psychological
nat ur e. Mor eover, the existence of early
sexual deviancy, on the part of M. Gaskin,

certainly indicated that there was a great
chance in fact that M. Gaskin had been the
victim of sexual abuse hinself. Agai n
quoting fromthe testinmony of Dr. Krop, “he
mai nt ai ned that on the MWl the scal es that
were elevated were the 8-9 scales, which
basically is a pretty pathol ogical profile.”
He then continues, ‘So sinply based on the

MWPI ,

could not rule out that he was

psychotic or schizophrenic.” (PC-R 29).

“So

presentation was pretty non-

psychotic but some of the things he said

about

his thinking, his personality, his

vari ed personalities, things he hears inside

his head and the MWI, | felt that | could
not rule out that he was schizophrenic at
that tinme.”
(PC-R. 30).

What the trial counsel did in this case in preparing for

mtigation was a mniml |ook at by a single doctor, Dr. Krop,

into M. Gaskin's background. M. Cass, the trial attorney,

chose for instance to hire Dr. Davis and acknow edged in so

hiring Dr. Davis that he was hiring sonebody who was known to be

a State expert.

M. Cass would have this Court believe that
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this was a strategy decision in order to deprive the State of
using Dr. Davis as a w tness against M. Gaskin.

In its order the trial court found that “In the instant
case, counsel did procure two nental health experts to eval uate
t he Defendant for conpetency and mitigation, Dr. Robert Davis
and Dr. Harry Krop, who were aware of nost of these background
facts propounded by the Defendant.” (PC-R 1507).

Thi s concl usi on reached by the trial court is not supported
by the testinony produced at the evidentiary hearing. M. Cass
testified at the hearing that he knew that Dr. Davis was known
to be a State witness and he hired Dr. Davis not to devel op
mtigation, but to deprive the State of the services of Dr
Davis as a witness. (PC-R 361). This decision clearly
deprived M. Gaskin of an expert who could or would assist M.
Cass in the penalty phase of the trial.

Dr. Krop found that M. Gaskin was involving hinmself in an
escal ating pattern in social and violent type behaviors to the
poi nt where he was clearly aware that they are al so escal ati ng,
yet at the same tinme, he was having nore and nore difficulty
controlling these inpulses to the fact where obviously he was
acting out both violently and sexually deviantly and he was
struggling in his head. (PC-R.  38-39). If one | ooks at the

fact pattern of the crime for which M. Gaskin was convicted and
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sentenced to death, it is very nmuch a part of this escal ating
pattern of violent activity that he involved hinmself in the
shootings of both of the victins who passed away and | ater on
t he shootings or attenpting shootings of victins down the street
from the home where he first commtted the homcides in this
case. (R 1313-1317). Dr. Krop testified that he sent a letter
to M. Cass wherein he said “that he felt that M. Gaskin was as
seriously a disturbed individual, | indicted it was ny opinion
when | was deposed by Dr. Nelson, | think the nature of the acts
t hensel ves speaks for thenselves as far as how disturbed M.
Gaskin was.” (PC-R. 45). The question in the context of this
brief then beconmes what did M. Cass, the trial attorney, do
with the information that was passed onto himby Dr. Krop? The
answer is he did nothing. M. Cass was given a variable
treasure trove of potential mental health and non-nental health
mtigators with all of which were never investigated at all by
M. Cass. In fact, M. Cass was given sonme of the this
information in a deposition taken on June 4 of the year of this
trial and this case then proceeded to trial on June 25 of that
same year, less than three weeks after M. Cass had been given
the information. M. Cass never noved for a continuance of this
case, nor did he attenpt again to hire any additional experts or

personnel that could have helped him to develop an effective
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mtigation presentation which was critical in this case, given
t he horrendous nature of the crines for which M. Gaskin was
being tried. Dr. Krop testified at the evidentiary hearing as
he had in his earlier deposition that “I didn't have enough
information yet to be able to give an opinion to that degree.”
(PC-R. 40-41). The degree he is tal king about is whether or not
to a reasonabl e degree of psychological certainty, what his
di agnoses actually were as to the nental health problens
affecting M. Gaskin.

Dr. Krop testified that followi ng his second neeting with
M. Gaskin wherein he felt that M. Gaskin had a very severe
personality disorder which he considered a very serious
enotional disturbance, that the total time M. Cass spent with
Dr. Krop was about one half hour. Dr. Krop described in that
brief neeting with M. Cass the characteristics of what Dr. Krop
was describing as a severe personality disorder. He described
or came up with a diagnosis of paraphilia which is basically a
person with severe sexual disorder. In M. Gaskin' s case, it
was M. Gaskin who described for him paraphilia, he described
for himsex with ani mals, he described exposing hinsel f, obscene
phones calls, cross dressing and forced sex. (PCR ).
Again, all of these indicators should have tipped off M. Cass

that further and extensive investigation was necessary in this
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case to develop an effective presentation to a jury at the
penalty phase. It is interesting to note that the court, in
denying relief, finds that M. Cass made a strategy decision
based upon the potential exposure of the prior history as well
as other bad acts by M. Gaskin. However, a trial attorney
cannot hide behind strategic decisions when the |level of his
i neffectiveness i s such that he basically prepares no mtigation

at all. Stevens v. State, 552 So.2d 1082 (Fla. 1989).

“During the sentencing phase, the defense |awer did not
conduct nor arrange for an investigation into the defendant’s
background. Had he done so, substantial mtigation would have
been di scovered. Also the lawyer did not present mtigating
evi dence nor did he make any argunents on the defendant’s behal f
to the trial judge.” 1d. at 1085. In M. Gaskin's case, we

have a very anal ogous situation to that cited in Stevens v.

State. The defense |lawyer in Gaskin presented little or no
mtigation evidence based upon his failure to conduct an
investigation into M. Gaskin' s background. He also nmade little
or no closing argunent to the jury regarding the weighing of
aggravators and mtigators. As the court held in Stevens, “The
failure to investigate the defendant’s background, the failure
to present mtigating evidence during the penalty phase, and the

failure to argue on the defendant’ s behal f was not the result of
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reasoned, professional judgnent. The trial counsel essentially
abandoned the representation of his client during sentencing.”
Id. at 1087. In the Stevens case, the jury had recomended a
life sentence and what the court found was that “At the very
| east, any evidence presented and any possi bl e argunments nade to
the trial court, could have provided the trial court with a
basis to follow the jury’'s recommendation of a |ife sentence.
Trial counsel’s inaction in the penalty phase of the trial
ampunted to a substantial and seriously deficiency nmeasurably
bel ow t he standard for conpetent counsel.” |1d. at 1087.

In Stevens v. State, 552 So.2d 1082 (Fla. 1989), this Court

found that “The record shows that substantial mtigation
evi dence woul d have been di scovered had trial counsel conducted
or arranged for a reasonable investigation into Stevens’
background.” [d. at 1085. The testinony in M. Gaskin s case,
at the evidentiary hearing, shows that, again, there was
substantial potential mtigation evidence available to trial
counsel had trial counsel conducted a reasonable investigation
into M. Gaskin’s background.

At the evidentiary hearing, Dr. Hafner testified that M.
Gaskin was placed in the exceptional children’s program at an
early age. (PC-R 237). A conplete review of the Appellant’s

school records showed that M. Gaskin remnined in the specia
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programuntil he left school. (PC-R 238).

The trial court inexplicably stated in its order denying
relief to M. Gaskin, that the nental health experts retained by
M. Cass “were aware of nost of these background facts
propounded by the Defendant.” (PC-R 1506).

This conclusion is contrary to the evidence present at the
evidentiary hearing. Dr. Krop testified that he received next
to no background facts fromtrial counsel. (PC-R 42, 50). M.
Cass, in testinmony, stated that he had no know edge of the
background facts testified to at the hearing. (PC-R 347, 354).

It is well settled that evidence of fam |y background and
personal history may be considered in mtigation. Brown v.

State, 526 So.2d 903, 908 (Fla.). See also Hollsworth v. State,

522 So.2d 354 (childhood trauma is a mtigating factor). The
court further noted “that enploynment history and positive
character traits are also relevant factors to be considered in
mtigation since these factors nmay show potential for
rehabilitation and productivity within the prison system”
Andrew W1l lians was called by post-conviction counsel. He
identified hinmself as the brother of Louis Gaskin and first net
Louis when M. WIllians was 13 years old. (PC-R 252). M.
W Illianms had a conmon experience with Louis Gaskin in that they

both lived with the great grandparents for a period of tine.
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M. WIliams described Louis’ efforts to assist his great
grandparents in ternms of giving them noney to help them pay
bills. The question was also asked of M. WIIlians about
whet her or not the great grandparents assisted M. WIIlians or
Louis in their schoolwrk and the answer was “No, | don’t think
so.” (PC-R 253). Then he further explained that his great
grandparents could not read and that Louis never lived with his
not her al t hough at that time M. Gaskin knew who his nother was
and that he had a brother and sister. M. WIIliams was never
contacted by the trial attorney in this case in 1990 and
therefore, his testinmony was not available to the trial attorney
to present to the jury.

In the absence of any mtigating evidence, the jury in
Gaskin considered the nature of the offense and the evidence
before it and voted eight to four for a death recommendati on.
Had trial counsel made the argunent based upon mtigation, or
di scovered any of the mtigation evidence and presented it to
the jury, he then could have argued these grounds to the jury as
support for a life recomendati on based upon the principals

enunci ated in Tedder. Tedder v. State, 322 So.2d 908, 910 (Fl a.

1975).
Anot her witness who testified at the evidentiary heari ng was

Janet Smith, who did testify at the penalty phase in 1990. M.
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Smith described her relationship with M. Gaskin as first
cousins. (PC-R 256). She further testified that she noved in
with the great grandparents also when she was about 11 years
ol d. She described the discipline in the house as being very,
very strict and also confirnmed earlier testinony that the great
grandparents could not read. (PC-R 257).

Ms. Smith went to the same school that Louis went to and
described the treatnent of Louis by his fellow students. That
description included that they abused himas well as made fun of
hi m because according to Ms. Smth “we were kind of on the poor
side and we didn't get new clothes |ike everybody el se and t hat
even in his teen years, he was sucking his thumb.” (PC-R 257).

She al so described behavior which was related to M. Gaskin
getting mad about sonet hing and that he “would go off by hinself
and even sonetinmes rock, you know just sit sonewhere and
constantly rock.”

(PC-R. 258).

Ms. Smith described an incident where M. Gaskin fell off
his bicycle and hit his head and had a hole up there. This was
the sanme head injury that Dr. Krop discovered in his evaluation
of M. Gaskin and had recommended to M. Cass that a full
neur opsychol ogi cal work-up be done on M. Gaskin. (PC-R 46).

Of course, that work-up was never done because M. Cass did not
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follow through nor investigate the applicability or the
appropri ateness of such an investigation. She also testified
and described the relationship or |ack of relationship between
Louis and his nother. (PC-R. 258). There is no other way to
characterize this description but a total abandonnent and
rejection by the mother of M. Gaskin. Abandonnment can be a
factor in a psychol ogi cal make-up of a child that was exhi biting
behavi oral problens beginning in ki nder garten. Ms. Smth
testified in the wevidentiary hearing in response to the
foll ow ng question

Q How did she treat Louis?

A Not |i ke he was her child.
(PC-R. 259).

In the Rose case, the Florida Supreme Court held “Rose nust

demonstrate that but for the counsel’s errors he would have

probably received a life sentence.” Rose v. State, 675 So.2d
567 (Fla. 1996). Hildwin v. Dugger, 654 So.2d 107, 109
(Fla.). Such a denonstration is made if “Counsel’s errors

deprived the defendant of a reliable penalty phase proceedi ng.”
Id. at 110. The failure to investigate and present avail able
mtigating evidence is a rel evant concern along with reasons for
not doing so. 1d. at 109-10.

Anot her witness called in the post-conviction hearing was
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an Edward Starke. He identified hinmself as someone who had net
M . Gaskin when he was four or five years old and had known M.
Gaskin off and on for many, many years. Mich of the infornmation
that he supplied with his testinony was corroboration of earlier
evi dence and testinony given by other w tnesses, none of whom
were talked to prior to the trial in 1990. For instance, he
descri bed a situation where “We were pretty small in stature and
you know we got bullied around a | ot because we were snmaller
than the other guys.” (PC-R 272). M. Starke also confirnmed
information that Louis’ nother was using both crack cocai ne and
marij uana and of course we have no indication of the tine frane
of that use in relationship to Louis’ birth and his being reared
by his great grandparents again, because there was no
i nvestigation of the nother of Louis Gaskin in or about the tine
of the trial. M. Starke also witnessed M. Gaskin fall off his
bi ke several times and was aware that M. Gaskin had received
stitches in his head. (PC-R 275-276).

“An attorney has a duty to conduct a reasonable
i nvestigation, including an investigation of the defendant’s

background for possible mtigating evidence.” Quarter v.

Singletary, 14 F.3d 554, 557 (11t" Cir. 1994). The failure to do

so “may render counsel’s assistance ineffective.” Bolender, 16

F.3d 1547, 1557 (11" Cir. 1994). |In Rose the record reflects
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t hat counsel made practically no investigation of mtigation and
presented little evidence of mtigation in the sentencing
proceedi ng, despite the existence of substantial evidence of
mtigating circunstances that would have been uncovered if
counsel had made a reasonabl e investigation. In Gaskin, the
record reflects that counsel made practically no investigation
of mtigation and presented little or no evidence of mtigation
in the sentencing proceeding despite +the existence of
substanti al evidence of mitigating circunstances that woul d have
been uncovered if counsel had nade a reasonabl e investigation.

Pamela Wl lianms, Louis Gaskin's sister, also testified at
the evidentiary hearing. She testified that she first met Louis
when he was 13 or 14 and was unaware until that neeting that she
even had a brother named Louis Gaskin. She described in sone
detail what living with the great grandnother was |ike and to
use her words “She was |like a nean witch.” (PC-R 286). M.
WIlliams went on to describe living with the great grandnother
in the follow ng way, “She kept you hostage |ike a prison to ne.
That’s how | feel.” (PC-R 286). Ms. WIlians described the
house that Louis was brought up in as being not a clean house
and a house full of what she described as junk, junk that would
be picked up periodically by the grandnother and brought hone

and put in the house. She also confirmed that the grandparents
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could not read and therefore could not help Louis in any way
with his school friends. The question was asked of Ms. WIIlians
whet her or not M. Gaskin had many friends and the answer to
t hat was no. She also was asked whether or not M. Gaskin hid
and the answer to that was yes. (PC-R. 291). Ms. WIIians
corroborated the treatnment given Louis by his mother and that
treat ment basically again can be descri bed or characterized best
as total abandonnment of Louis even though she was having sone
contact with Louis. M. WIIlians confirmed that her nother, the
not her of Louis Gaskin, used both marijuana and crack cocai ne in
her presence. The trial attorney for M. Gaskin in 1990 had no
contact with the sister and brother of M. Gaskin nor did he
have any contact with the nother of M. Gaskin.

Another witness called by post-conviction attorneys
representing M. Gaskin was Elsie Chappel. Ms. Chappel
identified herself as a school teacher who had M. Gaskin in her
class as a fourth grade teacher. (PC-R.  320). Ms. Chappel
descri bed Louis as being wthdrawn and a person who, according
to her quote, “Wuld fall through the cracks in any classroom”
(PC-R. 320). She further testified that it was about this tine
that Louis Gaskin was enrolled in the SLD program for person
with specific learning disabilities. M. Chappel told the court

t hat she would have been available to testify in 1990 but was
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never contacted by attorney Cass in regards to doing that. (PC
R 322).

The next wi tness was Kenneth Gordon who identified hinmself
as the fifth grade Soci al Studies teacher for M. Gaskin. (PC
R. 325). As with other teachers, M. Gaskin was described as a
| oner, a child that hid in the classroom (PCG-R 326). M .
Gordon al so had information froma fell owteacher by the name of
Anni e Gaskin, no relation to M. Louis Gaskin, that M. Gordon
related to the court. M. Gordon testified that Ms. Gaskin told
hi m about some of the beatings that Louis was subjected to by
his great grandmother. (PC-R 328-329).

At the post-conviction proceedi ng, Gaskin i ntroduced a | arge
amount of mtigation evidence, which included the testinony of
relatives and friends of the famly, who descri bed Gaskin’s poor

chil dhood and through testinony of expert wtnesses, who

descri bed Gaskin’s mental and enpotional deficiencies. (PC-R
22-333). In Phillips v. State, 608 So.2d 778 (Fla. 1992), this
Court held that the testinmony of Phillips’ nother, brother and
sister that Phillips grew up in poverty, and that his parents

were m grant workers who often left the children unsupervised,
that Phillips’ father physically abused him and physically
abused Phillips’ nother in front of the children, and that

Phillips’ was a withdrawn, quiet child with no friends, was

52



rel evant and adm ssible evidence in mitigation in the penalty

phase of a trial. [d. at 783.
The trial court in its order found that “lIt was counsel’s
strategy not to present this mtigationto the jury.” According

to M. Cass, his strategic decision was in part based upon the
concern that by putting on mtigation, it would open the door to
damagi ng cross exani nation regarding M. Gaskin s past violent
and crimnal conduct. (PC-R 393).

The court’s finding that “A defendant is not prejudiced by
the failure to introduce this type of nonstatutory mtigation
when it would have opened the door to testinony of the
def endant’ s viol ent past,” (PC-R 1505) is clearly erroneous. 1In
M. Phillips’ case, the experts concluded that Phillips falls
under the statutory mtigating circunstances of extrene
enoti onal disturbance and an inability to conformhis conduct to
the requirenments of the law. 1d. at 783.

Post-conviction attorneys called as a witness Dr. Jethro
Tooner, a clinical and forensic psychologist. (PC-R 141). Dr.
Tooner was given the material that M. Cass failed to give to
Dr. Krop. (PC-R 144). This material included school records,
a life history and the names of relatives and friends to be
interviewed as supporting material to the psychol ogica

eval uation. (PC-R 144).
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“An  attorney has a duty to conduct a reasonable
i nvestigation, including an investigation of the defendant’s

background for possible nmitigating evidence.” Quarter v.

Singletary, 14 F. 3d 554, 557 (11" Cir. 1994). The failure to do

so “may render counsel’s assistance ineffective.” Bolender, 16
F. 3d 1557.
I n the Rose case, the Florida Supreme Court held “Rose nust

denonstrate that but for the counsel’s errors he would have

probably received a |life sentence.” Rose v. State, 675 So.2d
567 (Fla. 1996). Hldwin v. Dugger, 654 So.2d 107, 109
(Fla.). Such a denonstration is made if “Counsel’s errors

deprived the defendant of a reliable penalty phase proceeding.”
Id. at 110. The failure to investigate and present avail able
mtigating evidence is a rel evant concern along with reasons for
not doing so. 1d. at 109-10.

In Rose the record reflects that counsel made practically
no i nvestigation of mtigation and presented little evidence of
mtigation in the sentencing proceedi ng, despite the existence
of substantial evidence of mitigating circunmstances that would
have been uncovered iif counsel had made a reasonable
investigation. In Gaskin, the record reflects that counsel made
practically no investigation of mtigation and presented little

or no evidence of mtigation in the sentencing proceeding
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despite the existence of substantial evidence of mtigating
ci rcunst ances that woul d have been uncovered i f counsel had nade
a reasonabl e investigation. (PC-R 338-385). In Rose as in M.
Gaskin's case, the defense called Dr. Jethro Tooner, a clinical
and forensic psychologist. In Rose, Dr. Tooner testified that
Rose suffered from organic brain damage, had a | ongstanding
personality disorder, was a chronic alcoholic and that Rose
nmeets the statutory criteria for the mtigator of being under
the influence of extrenme enotional or mental disturbance at the
time of the offense, Rose, 675 So.2d 567, see Section 921.141
(6)(b) Fla. Stat. 1993; noreover, Tooner found that Rose’s
ability to appreciate the crimnality of his conduct or conform
his conduct to the requirenents of |law was inpaired at the tine
of the offense. See Id. Section 921.141 (6)(f). Dr. Tooner’'s
opi ni on was based on the psychosocial evaluation of Rose in
which he adm nistered a battery of psychological tests and
reviewed Rose’s school, hospital, medical and prison records.
ld. at 571. In Gaskin, Dr. Toonmer presented very simlar
testinmony to that which is outlined in the Rose case.

The court’s finding “that counsel conducted a reasonable
investigation into nmental mtigation evidence which is not
rendered inconpetent nerely because the Defendant has now

secured the testinony of a nore favorable nental health expert.”

55



(PC-R 1508) (TC-0-9). M. Cass conducted no investigation into

mental health mtigation beyond hiring Dr. Krop and Dr. Davis.

(PC-R. 322-385).

In the case of M. Gaskin, it is clear that the failure to
investigate M. Gaskin's background, especially given the
indicators by Dr. Krop that M. Gaskin was seriously nmentally
ill, the failure to present mtigating evidence during the
penal ty phase and the failure to argue on M. Gaskin' s behal f
was not the result of a reasoned, professional judgnent. Trial
counsel essentially abandoned the representation of his client
during sentencings. The Federal court in Blake went on to say,
“1t shoul d be beyond cavil that an attorney who fails altogether
to nmake any preparation for the penalty phase of a capita
murder trial deprives his client of reasonably effective
assi stance  of counsel by any objective standard of

reasonabl eness.” Blake v. Kenp, 758 F.2d 523, 533 (11" Cir.).

Dr. Toonmer also found that M. Gaskin was under extrene
enmoti onal disturbance and had an inability to conform his
conduct to the requirenents of the |aw Experts in the
Phillips’ case opined that Phillips did not have the capacity to
formthe requisite intent to fall under the aggravating factors

of cold, calculated and preneditated or heinous, atrocious or
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cruel. Both of these aggravators were presented to the jury in
M. Gaskin's case with no argunent to the contrary which was in
ef f ect abandoning the representation of M. Gaskin by his trial
counsel. As the court found in Phillips, 608 So.2d at 783, the
jury vote in this case was seven to five in favor of a death
recommendation. The swaying of the vote of only one juror would
have made a critical difference here. Ild. at 783. In M.
Gaskin’s case, the vote for a death recommendati on was eight to
four. We are tal king about the swaying of two jurors in terns
of a possible |ife recommendation for M. Gaskin.

It is apparent from the record that the counsel for M.
Gaskin never attenpted to neaningfully investigate mtigation
and hence violated the duty of counsel (PC-R 322-385) “to
conduct a reasonable investigation, including an investigation
of the defendant’s background for possible mtigating evidence.”
Baxter, 45 F.3d at 1513. In M. Gaskin's situation, trial
counsel attenpts to take refuge behind the strategic decision
theory as to why he failed to present mtigation evidence to the
jury in the case. “Case lawrejects the notion that a strategic
deci sion can be reasonable when the attorney has failed to
investigate his options and make reasonable choice between

them” Horton v. Zant, 941 F.2d 1149, 1462 (11" Cir. 1991). In

a review of the record in M. Gaskin’s case, it is clear that
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trial counsel failed to investigate his options even though he
was given anple information by Dr. Krop to | ook further for both
psychol ogi cal testinony, which could have been presented at the
trial, as well as non-statutory mtigation information that
woul d have been presented at the trial. (PC-R ). I n
eval uati ng t he har nf ul ness of resent enci ng counsel’s
perfornmance, we have consistently recogni zed that severe nent al
di sturbance is a mtigating factor of the npst weighty order,

Hi |l dwi n, 654 So.2d 110, and Santos v. State, 629 So.2d 838, 840

(Fla. 1994), and the failure to present it in the penalty phase
may constitute prejudicial ineffectiveness. Hldw n, 654 So.2d

at 110; Rose v. State, 675 So.2d 567, 573.

In citing Baxter, the court in Rose stated that “Psychiatric
mtigating evidence has the potential to totally change the
evidentiary picture.” W have held petitioners to be prejudiced
in other cases where defense counsel was deficient infailingto
i nvestigate and present psychiatric nmitigating evidence. See

Stevens v. Kenp, 849 F.2d 642, 653 (11'" Cir.). The Court in

conclusion in Rose held that in light of the substanti al
mtigating evidence identified at the hearing bel ow as conpared
to the sparseness of the evidence actually presented, we find

that counsel’s errors deprive Rose of a reliable penalty phase

proceedi ng. We further conclude that Rose was prejudi ced by the
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ineffective assistance of counsel at the penalty phase for
failing to investigate and present available mtigating

evidence.” Rose v. State, 675 So.2d at 574. See Hildwi n, 654

So. 2d 110.
M. Gaskin was definitely prejudiced by his counsel’s
failure to investigate and present both statutory nental health

evi dence and testinony as to nonstatutory mtigation.

B. Failure to provide experts wth sufficient backaround
i nformation.

Al t hough M. Gaskin was eval uated by several nental health
experts pre trial, they had no background information on M.
Gaskin, and no information on M. Gaskin's nental state on the
ni ght of the hom cides. Additionally, failure to provide Dr.
Krop with the material that he requested (PC-R ) precluded
counsel for M. Gaskin from presenting any nental health
mtigation to the jury. As a result, they were unable to
develop a true picture of M. Gaskin for the jury. M. Gaskin
lost the full inpact of conpelling statutory and nonstatutory
mtigating evidence.

The nental health experts, because of insufficient
background information, were unable to explain M. Gaskin's
mental illness and brain damage in the context of his life

hi story and background. Reasonabl e investigation would have
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resulted in the mental health experts being able to present a
total picture of M. Gaskin's life history, his nental health
probl ens and his significant environnmental problems. (PC-R 32-
310). This total picture would have presented significant
statutory and nonstatutory mtigation evidence in a consistent
and rational manner and would have precluded a sentence of
deat h. In this case, the failure of the trial attorney to
supply the nmental health experts with sufficient background
information precluded the trial attorney fromcalling any nent al

health experts in the sentencing phase of M. Gaskin's trial.

Dr. Hafner told the court that he had reviewed Louis
Gaskin’s school records and was able to determ ne that in the
third grade M. Gaskin was placed in a specific |earning
disabilities program (PC-R 238).

M. Cass testified at the evidentiary hearing that “he did
provide Dr. Krop with the requested additional information.”
(PC-R. 408-409).

The court then found “that the Defendant failed to establish
any actual prejudice from counsel failing to provide Dr. Krop
with the school records.” (TC-0-12).

The court is too narrow in its holding as to this issue.

VWi | e school records are inportant as background i nformation for
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t he psychol ogi st, there al so was a pl ethora of other infornmation
available from friends and famly which should have been
provided to the nmental health experts. (PC-R 240-286).

A crimnal defendant is entitled to expert psychiatric
assi stance when the state nmakes his/ her nental state relevant

to the proceeding. Ake v. Oklahoma, 105 S.Ct. 1087 (1985).

“What is required is an adequate psychiatric evaluation of the

defendant’s state of mnd.” Bl ake v. Kenp, 758 F.2d 523, 529

(11t" Cir. 1985). “There exists a particularity critical
rel ati onshi p between expert psychiatric assistance and mnimally

effective representati on of counsel.” United States v. Fessel,

531 F.2d 1298, 1279 (5" Cir. 1979).

In addition to the evidence outlined above, Rose presented
substantial lay testinony regarding mtigation at the post-
conviction hearing which had not been investigated or was not
present ed by counsel during the penalty phase proceedi ng. Rose
v. State, 675 So.2d at 571. Again, like the testinony in Rose,
testi nony was presented at the post-conviction hearing of people
t hat woul d have been and coul d have been available to testify to

the jury about mtigation type evidence on behalf of M. Gaskin.

Wt nesses called at the post-conviction hearing included:

Andrew Wl liams, brother of M. Gaskin - M. Gaskin brought
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up by his great grandparents who could not read or wite
abandoned by his mother. (PC-R 252-253).

Janet Smth, first cousin of M. Gaskin - M. Gaskin brought
up by his great grandparents - very strict discipline picked on
by fell ow students at school sucking his thunb until his teen
years. M. Gaskin fell off his bike and suffered a seri ous head
injury. Abandoned by his mother. (PC-R 258-259).

Pamela WIllians, sister of M. Gaskin - lived with great
grandparents with M. Gaskin - described living conditions |like
being a hostage, like a prison to ne. (PC-R 286). Abandoned
by his nother. Mother used marijuana and crack cocai ne. (PC-R
299- 300) .

Ms. Elsie Chappel - Fifth grade teacher of M. Gaskin -
descri bed Louis as withdrawn; “Wuld fall through the cracks in
any classroom” (PC-R 320). M. Gaskin in the SLD program for
persons with specific learning disabilities.

M. Gordon - Fifth grade social studies teacher of M.
Gaskin - described M. Gaskin as a loner who hid in the
cl assroom Rel ated informati on about beating that M. Gaskin
was subjected to by his great grandnmother. (PC-R. 326-327).

These wi t nesses were never interviewed by trial counsel and
therefore the information they provided was never shared with

Dr. Krop. Additionally, their testinony was never presented to
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the jury trying M. Gaskin.

C. Trial counsel’'s failure to argue in this closing argunent
the weighing process that the jury should apply to
m tigating and aggravating circunstances.

The entire closing argunent in the penalty phase presented
to the jury by M. Cass was |less than six pages of typed
transcri pt which represents approximtely a three m nute cl osing
argument. (R 993-998).

The <closing argument by M. Cass reflects a tota
abandonnent of his client. M. Cass presented no evidence in
mtigation and therefore was limted in his closing argunent.

At the evidentiary hearing, M. Cass was asked:

Q Whey didn't you specifically address
t he statutory aggravators and
mtigators in your closing argunment?

A |’ msure | don’t know. To pick out the
t housand and one things I was going to

address in that closing argunment,
couldn’t narrow it down that far to

tell you why | didn't go into
m tigators and aggravators and | didn’t
apparently. Is that correct? (PC-R
371) .

The trial court in its order states that “Counsel also
addressed two mtigators: the Defendant’s age and anyt hi ng found
in the character of the Defendant.” (PC-R 1511).

However, the court heard testinony at the evidentiary

hearing that M. Cass did not request a jury instruction on the
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statutory mtigator of age.
Questions about mtigators were asked, specifically

Q Wy didn't vyou ask for the jury
instruction on the statutory mtigator

of age?
A: | don’t know. | thought perhaps being
an adult, | don’t recall any case |aw

saying being entitled to it as an adult
for one of the mtigators of youth.

(PC-R. 371).

This answer shows a conplete lack of the law of mitigators in
that actually age can be asked for regardless of one’ s age or
regardl ess of one’'s status as a juvenile or an adult.

In fact, the closing argunent’s total review of mtigators
is contained in two sentences. (R 994).

Counsel then characterizes his client, M. Gaskin, as a
soci opat h. (R 994). In his limted and ineffective closing
argunment, counsel presents information to the jury that was kept
fromthe jury when M. Cass presented no nental health experts.
This information was extrenely prejudicial to M. Gaskin.

M. Cass further m scharacterized the life of M. Gaskin as
“pretty normal” (R 995) when testinony at the evidentiary
heari ng showed that M. Gaskin did not have a normal life. (PC-
R 220-238).

Trial counsel’s know edge of his client was so limted that
he was precluded frompresenting an effective cl osing argunent.
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M. Cass characterized his client as “an intelligent young man.”

(R 995).

M. Gaskin was not an intelligent young nman. Dr. Krop
descri bed the Appellant as “A very disturbed individual.” (PC
R 26). School personnel testified that M. Gaskin was

identified as a person with specific learning disabilities by
the time he was in the third grade. (PC-R 238).

M. Cass was asked the follow ng questions during the
evidentiary hearing:

Q Were you aware that Louis was in
special learning disability classes in
school ?

A | don't renenber that.
(PC-R 372).

Q Wiy did you not utilize this to show
hi s unusual behavi or about hi di ng under
t he bed and he had to be pulled out and
he was foam ng in the nouth since you
had Virginia Brown testify at penalty
phase, why didn't you utilize that for
mtigation?

A | probably didn't see or, this is a
supposition, I don't remenber ny nental
condition at the tinme or by condition
mean as far as recollection is
concerned that it wasn't particularly
significant. In the speech of the
| ady, there are times she used words.
Tal king about foamng at the nouth
doesn’t necessarily nean foam ng at the
nout h.

Q Did you discuss it with her?
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No.

Q Did you discuss that with any nenta
heal th experts?

A: No sir.
(PC-R. 378).
The trial court’s order found that “In |ight of counsel’s

reasonabl e strategy to keep out the Defendant’s past viol ent and

crimnal conduct, sexual deviancy, and |ack of renmorse by not

presenting extensive mtigation evidence - - - counsel’s
per formance during cl osing argunent was not deficient.” (PC-R
1512).

This finding by the court is not supported by the facts and
testimony presented at the evidentiary hearing. M. Cass had no
know edge of the extensive mtigation available to him because
of his failure to investigate the life of M. Gaskin.

This failure to investigate rendered M. Cass ineffective

fromthe opening statenment to the closing argument of the trial.

The United States Supreme Court has hel d that

[ 8] Florida enploys a three-stage sentencing

pr ocedur e. First, the jury weighs
statutorily speci fied aggravating
ci rcumst ances agai nst any mtigating

circunstances, and renders an “advisory
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sentence” of either life inmprisonment or
death. Fla. Stat. 8921.141(2)(Supp. 1992).

Second, the trial court wei ghs the
aggravating and mtigating circunstances,
and enters a sentence of life inprisonment

or death; *526 if the latter, its findings
must be set forth in witing. 8921.141(3).
The jury’'s advisory sentence is entitled to
“great wei ght” in the trial court’s
determ nation, Tedder v. State, 322 So.2d
908, 910 (Fla. 1975), but the court has an
i ndependent obligation to determ ne the
appropriate punishnent, Ross v. State, 386

So.2d 1191, 1197 (Fla. 1980). Third, the
Fl ori da Suprenme Court automatically reviews
al | cases in which the defendant s

sentenced to death. §921.141(4).

Lanbrix v. Singletary, 520 U.S. 518, 526.

Citing Espinosa, the Supreme Court further opined that

We deternmined that the Florida capital jury
is, in an inportant respect, a cosentencer
with the judge. As we explained: “Florida
has essentially split the weighing process
in two. Initially, the jury weighs
aggravating and mtigating circunstances,
and the result of that weighing process is
then in turn weighed wthin the trial
court’s process of weighing aggravating and
mtigating circunstances.”

505 U. S, at 1082, 112 S. Ct., at 2928.

Cl osing argunent is a critical stage in a trial and nore so
in the penalty phase of a capital trial. Failure of M. Cass to
argue to the jury aggravators and mtigators rendered his
representation ineffective.

CONCLUSI ON AND RELI EF SOUGHT
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Based on the foregoing, the |ower court inproperly denied
M. Gaskin Rule 3.850 relief. This Court should order that his
sentence be vacated and remand the case for a new sentencing,
new evidentiary hearing, or for such relief as the Court deens

proper.
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