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REPLY TO APPELLEE S STATEMENT OF FACTS

Whil e the Appellee generally accepts the statenent of case
and facts set forth in the Appellant’s brief, the Appell ee does
choose to enphasi ze those parts of the facts which support its
conclusion that the trial court was justified in denying the
Appellant relief in the 3.850 hearing.

Specifically, the Appellee relies upon the testinony of the
trial attorney M. Cass when he testifies that he had handl ed
150 to 175 cases in which the death penalty was a possibility.
(PCR-5, 665) In the geographic area of the state of Florida
that M. Cass practiced in it would be inpossible for himto
have participated in that many cases over the ten year period
covered by his testinony. Moreover, the Appell ee di scusses what
M. Cass represents as his case |load of fourteen to sixteen
capital cases again in Flagler county, Florida. A reviewof the
record during the time of M. Gaskin's trial shows that there
was at nobst two capital cases ongoing. The Appellee discusses
a person by the name of Jacobson and describes that person as
Co- Counsel. A review of the record of the entire trial of M.
Gaskin shows no participation by a person by the name of
Jacobson. Additionally, comrents by the Appellee that because
M. Jacobson had a Ph.D. in Psychology that he was useful in

addressing the psychol ogical issues in the case, is not borne



out in the record as there is no indication that M. Jacobson
ever discussed the case with Dr. Krop, Dr. Davis or Dr.
Rotstein. Moreover, there is no discussion anywhere in the case
record where M. Jacobson di scussed psychol ogi cal problens with
M. Cass or did he have contact with M. Gaskin to evaluate in
any way the depth and seriousness of the psychol ogical problens
facing M. Gaskin.

The Appellee appears to criticize CCR for denying to M.
Cass the trial file so that M. Cass could better prepare
hi mself for the Evidentiary Hearing. (CCR-5, 675) The fact is
that M. Cass never namde any attenpt to contact CCR to prepare
hi msel f for participating in the Evidentiary Hearing which was
sone evidence of his ineffectiveness as an attorney and his | ack
of caring, if you wll, for M. Gaskin.

The Appell ee characterizes that M. Cass “successfully had
two experts appointed to assist the defense.” This is a
m sl eading statement in that M. Cass testified in the
Evidentiary Hearing that he hired Dr. Davis only to keep the
State from hiring himand did not expect Dr. Davis to provide
hi mw th any neani ngful psychol ogical information or testinony
regards M. Gaskin. The Appellee further discusses in great
l ength the interaction of M. Cass with Dr. Krop. Wile this

issue, that is M. Cass’ utilization of Dr. Krop as an expert,



will be discussed in greater length when argunent is made in
this Reply Brief, Appellant feels that it is worth noting that
M. Cass had great problenms renenbering his actual interaction
with Dr. Krop. Furthernore M. Cass did not remenber or did not
beli eve that he himself had ever received M. Gaskin's school
records and therefore, obviously, did not pass those records
along to Dr. Krop. Cass further testified at the Evidentiary
Hearing that his taking a court reporter into the jail to
di scuss his decision, that is M. Cass’ decision not to put on
psychol ogi cal evi dence, was out of the ordinary and that he was
“probably doing it to protect his profession reputation.” There
is no indication in the record that M. Cass ever truly
di scussed the options with M. Gaskin of presenting selected
psychol ogical testinmony in his sentencing hearing as potenti al
mtigation in this case.

While it may be true that, as the Appellee s recitation of
the facts point out in Appellee’'s brief that Dr. Krop had
informed M. Cass that his testinmony m ght be harnful to M.
Cass’ case, it is undisputed that the information that Dr. Krop
gathered in his evaluation of M. Gaskin could have been used by
M. Cass to investigate through the use of other experts a
nunmber of issues that could have and shoul d have been presented

to the sentencing jury in this case. (AB-6) . The Appellee



di scusses a strategic determnation not to use nental health
testinony and this is a repetitive theme throughout M. Cass’
cross-exam nation that all these decisions he nmade were
strategic because of his fear of presenting psychol ogical
evi dence which may or may not have opened the door to the State
Attorney to introduce other information about M. Gaskin. (AB-
6)

VWhat a review of the facts shows in this case is that M.
Cass was faced with a decision wherein the facts of this crine
al one were quite horrendous. A trial attorney, in the position
of M. Cass, had to nmake a determ nation, or a balancing, if you
wll, as to whether or not to draw for the jury a conplete
picture of M. Gaskin’s mental health problens. M. Cass’s
deci sion was to present mnimal testinony and evidence around
the incident itself. It is maintained by the Appellant that
this decision was per se ineffectiveness given the depth and
breadth of information available to M. Cass had he conducted a
conplete investigation of the nental health and famly history
of M. Gaskin.

There is a graphic exanple of the difference between M.
Cass’ lack of menory when it came to answering the questions put
to himby the post-conviction |lawers fromthe responses given

to the Assistant Attorney General during his cross exam nation



of M. Cass. M. Cass on nunerous occasi ons answered to certain
guesti on posed by the Appellee as to whether or not decisions to
not put people on to not present evidence was a “strategic
determ nation.” ( AB- 8). In al nost every instance M. Cass
replied absolutely. The anount and type of information
presented to the jury failed to present a true picture of M.
Gaskin to the jury. (AB-8) In fact, the picture presented of
M. Gaskin had no basis in fact or truth. The Appellee
continues to discuss Cass’s apparent decision not to show the
jury that Gaskin had a crimnal history fromthe tinme that he
was very young until the time that he nurdered the victinms.
(AB-9) The problemw th this approach was that had M. Cass been
open to |l ooking at M. Gaskin’s “crimnal history fromthe tine
he was very young” he would have realized that it was this very
crimnal history that reflected the depth of M. Gaskin’ s nental
heal th problenms which should have been | ooked at by soneone
ot her than Dr. Krop or Dr. Davis.

The next section of the Appellee’ s factual recitation which
runs from page 9 through and including page 26 is a discussion
of the psychol ogical testinony. This particular testinony wll
be addressed in nore length in a section of this Reply Brief
dealing with the actual issues presented to the court in the

Appel l ant’ s Bri ef. The | ast section of the factual part of the



Appellee’s brief, which begins on page 26 discusses the
presentation at the post-conviction hearing of |lay wtnesses,
i ncludi ng several persons connected with the school system who
ei ther knew M. Gaskin or were in the school systemat the tine
M. Gaskin was going to school there. There is an attenpt by
the Appellee to mnimze the inportance of the lay wtness
testinmony, but it is submtted to the court that a review of the
| ay wi tness testinmony presented at the Evidentiary Hearing gives
this court a windowto | ook through to see what coul d have been
presented and devel oped during the trial of M. Gaskin. M .
Cass’'s failure to investigate M. Gaskin's |ife from his
earliest days up to and including the time that these crines
were committed limted the presentation to the jury.

Any additional facts necessary for disposition of the issues
raised in the Appellee’'s brief wll be discussed in the
argument, infra.

ARGUNMENT |

THE TRI AL COURT ERRED I N DENYI NG LOU S B.
GASKI NS CLAI M THAT COUNSEL WAS | NEFFECTI VE
AT THE SENTENCING PHASE OF HI S CAPITAL
TRI AL, I N VI OLATI ON OF THE SI XTH, ElI GHTH AND
FOURTEENTH AMENDMENTS. TRI AL COUNSEL WAS
RENDERED | NEFFECTI VE BY THE TRI AL COURT' S
AND STATE' S ACTI ONS.

Trial counsel’s failure to adequately investigate and



prepare inportant mtigation evidence definitely prejudiced M.
Gaskin to the extent that he received a death recommendation
from the jury and was subsequently sentenced to death. I n

Strickland v. WAashi ngton, 466 U.S. 668 (1994), the United States

Suprene Court held that counsel has “a duty to bring to bear
such skill and knowl edge as will render the trial a reliable

adversarial process.” Strickland requires a defendant to plead

and denonstrate both wunreasonable attorney performance and
prejudice to prevail on an ineffective assistance of counse
claim Ld. M. Gaskin has fulfilled each requirenent.

Bot h prongs of the Strickland test to determ ne whet her

counsel rendered ineffective assistance of counsel are m xed
gquestion of |law and fact, which this court considers de novo.

St ephens v. State, 748 So.2d. 1028, 1033-34 (Fla. 1999).

Regarding the prejudice prong, this court
held an ineffective assistance of counsel
claim certs the absence of one of the
crucial assurances that the result of the
proceeding is reliable. So finality
concerns are sonewhat weaker and the
appropriate standard of prejudice should be
lower. The result of the proceeding can be
render ed unreliable and, hence, t he
proceeding itself unfair, even if the errs
of counsel cannot be shown by a prepoundance



of the evidence to have determ ned the
out cone.

St ephens, 748 So.2d. at 1033- 34.

Reasonabl e | awyers and | aw givers regularly
di sagree with one another. Congress surely
did not intend that the views of one such
judge who might think that relief is not
warranted in a particular case shoul d al ways
have greater weight than the contrary,
consi dered judgenent of sever al ot her
reasonabl e judges.

Wlliams v. Taylor, 529 U. S. 362, 376-78 (2000). The issue is

whet her the decision was reasonable, not whether a |awer is

reasonabl e.

B. The trial court erred in holding that counsel’s failure to
effectively investigate and present mtigation was not

i neffective assi stance of counsel.

1. Counsel s failure to investigate Louis Gaskin’s fam |y
and background was ineffective assistance of counsel.

Appel |l ee first asserts that the trial court’s ruling denying
post-conviction relief is supported by the record and shoul d be
affirmed on appeal. (AB-32).

Appel l ee states that “Appel lant’s counsel was not
ineffective for failing to present nental health testinony and
additional lay mtigation witness testinony.” (AB-35) Appellee
mai ntains in his summary of the argunent that “counsel retained
two nmental health experts to exam ne the Appellant.” (AB-32).
This assertion from the very beginning of Appellee’'s brief is
incorrect. Defense counsel testified at the Evidentiary Hearing

8



that while Dr. Krop was retained to exam ne the Appellant, Dr.
Davis was in fact retained to prevent the State fromhiring him
to examne M. Gaskin. |In fact, in reading the record as well
as the Appellant briefs for the both the Appellant and the
Appel l ee, Dr. Davis’ nanme is never brought up or are there any
references to any findings that he had reference M. Gaskin.
So, in effect, in going through the ineffectiveness claimagain
M. Cass is that first issue of whether or not he mde a
“strategic decision” inretaining two nental health experts. He
in effect gave up the hiring of two nental health experts when
he hired Dr. Davis knowi ng that Dr. Davis would find M. Gaskin
conpetent and sane and would be of little or know help in the
actual trial of M. Gaskin. Additionally, Appellee states that
“col l ateral counsel has not been able to uncover any significant
mtigation that m ght have altered the jury’s recomendation in
this case given enornmous conpelling aggravators present in the
doubl e hom ci de case.” (AB-32)

The Appellee maintains that M. Gaskin “attenpts to take
pi eces from the nental health evaluations that m ght prove
useful but ignores that vast, indeed overwhel m ng, negatives
associated with the presentation of that testinony.” (AB-37)
What is striking about Appellee’ s argunent throughout this brief

is the conclusion reached both by the trial court and by the



Appel l ee that the defense counsel’s strategy to not present
additional mtigation evidence was based upon the fact that the
jury would hear additional damaging information both from
psychol ogi cal witnesses and fromlay w tnesses about the Iife of
M. Gaskin. It is agreed that the law of the state of Florida
reserves the seeking of the death penalty to those crines that
are the nost outrageous, heinous and atrocious. In this case,
the very nature of the crinmes commtted by M. Gaskin were in
and of thensel ves outrageous and heinous. The reliance by the
Appel |l ee on the “strategic decision” by M. Cass not to present
addi tional evidence about M. Gaskin's life in effect left M.
Cass presenting no evidence at all, upon which the jury could
have | ooked at M. Gaskin’s life in a total picture.

Appel | ee states on page 37 of his brief, “Trial counsel,
unl i ke post-conviction counsel, does not operate in a vacuum
Wher eas post-conviction counsel prefers to throw everything
possible into the mx in hopes of finding some aspect of
information critical enough to hit the target of ineffective
assistance, a trial attorney nmust consider the totality of the
potential mtigation, including the inpact of evidence upon a
jury and the potential rebuttal that m ght be offered.” (AB-37)
Appel l ee then goes on to state, “... and in this case, it is

fortunate that the strategic nature of the decision not to offer
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mental health testinony is protected in the record.” (AB-37)
This characterization of post-conviction counsel is, in this
particul ar case, unrealistic and does not in any way conport
with the trial experience of the attorney witing this reply
brief. Trial counsel’s responsibility in a capital case is to
devel op pre-trial the nost extensive and conprehensive picture
of the defendant. While this testinony and evi dence nay or may
not be submtted to a jury, the responsibility of trial counsel
is to look for, seek out and develop a total picture of a
def endant, especially |like M. Gaskin.

There was really no significant issue of guilt as to M.
Gaskin in this case. M. Gaskin had confessed, and therefore
the entire energies of M. Cass should have been placed on the
penalty face. The attorney witing this brief reaches a
concl usi on which is not supported by any record but is basically
a fignment of the Appellee attorney’s imagination in that he
states that “given the horrible nature of the multiple nurders
and attenpted nurders, four victinms in all, four votes for life
represented a significant achievenent.” (AB-37) The problem
with this argunment, which is quite frankly repeated throughout
the Appellee’ s brief, is that M. Gaskin sits on death row faced
with the ultimte puni shment that can be applied by the state of

Fl ori da regardl ess of whether the vote was 8-4, 7-5, 11-1 or 12-

11



0. The argunent is conpletely disingenuous when it conmes to
attenmpting to justify the lack of preparation for this trial by
M. Cass.

It is extrenely interesting that the foll ow ng concl usions
by Appellee is followed up by the description in one paragraph
of M. Cass’ discussion with M. Gaskin of the testinony or
potential testinony of Dr. Rotstein, a person hired by the
St at e. In fact, Dr. Rotstein actually found one of the
statutory mtigating factors to apply to M. Gaskin. Thi s
counsel was quite astonished to find that, in discussing this
matter with M. Gaskin, M. Cass took a court reporter into the
jail holding cell so as to make a record of his advice to M.
Gaskin not to call Dr. Rotstein in the penalty phase. I n
attenmpting to justify his behavior in not calling Dr. Rotstein,
he is asking M. Gaskin, a person who Dr. Krop testifies is one
of the nost seriously nmentally ill individuals he has ever seen
in this practice to nmake a judgement about whether or not Dr.
Rotstein should be called as a wtness. ( AB- 38) In the
Evidentiary Hearing, M. Cass is hard pressed to explain why he
took a court reporter in and nmade a nenorialized record of this
conversation except it has something to do with nmaintaining M.

Cass’ reputation. Appel |l ee quotes the case of Mjarage V.

State, 778 So.2d. 844, 959 (Fla. 2000) to support a well known

12



factor in post conviction work and that is as a strategic
deci sion counsel’s performance is virtually wunassailable in
post-conviction litigation. In the Maj arage case, this court
held, “that it is recognized that counsel cannot be ineffective

for strategic decisions nade during a trial.” Medina v. State,

573 So.2d. 293-297 (Fla. 1990).

Appel | ee then goes on to tal k about certain characteristics
ascribed to M. Gaskin. *“Appellant expressed a | ack of renorse
for his murderous conduct, confessed to having nurdered a co-
wor ker for noney and attenpted to nurder anot her woman, al so for
noney. When he gunned down his co-worker, Appellant clained
M Il er begged for his life saying, ‘Don’t shoot nme, don’t shoot
me.’” (PCR-8, 1049). When asked if his cries for nercy bothered
him Appellant told Dr. Rotstein, “It didn't bother ne. Hi s
begging for nercy didn't bother ne.” (PCR-8, 1049). The
Appel | ee then goes on to describe other deviant acts that M.
Gaskin adnmitted to during some of his psychol ogi cal eval uation
s with Dr. Krop. (AB-40-41) \What Appellee msses in all of
this information is that it is the very nature of M. Gaskin’'s
long-termnmental illness as evidenced by nuch of the information
he gave to Dr. Krop as well as the continuing difficulty M.
Gaskin had in school that were the true indicators of the depth

and breadth of M. Gaskin’s nmental health problens. The
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continued reliance upon the open-the-door theory to allow the
prosecution to put the horrible details of each nurder” again
reduced M. Cass’ presentation to the jury to two famly
wi tnesses. The reliance upon strategic decisions will only be
affirmed by this court if the strategy itself is reflective of
an intensive and in -depth analysis of those issues which are

bei ng precluded by the strategic decision. Eutzy v. State, 536

So. 2d 1014 (Fla. 1988). The difficulty and the ineffectiveness
of M. Cass is apparent because M. Cass in fact did no
i nvestigation of any depth or any detail about M. Gaskin.
Appel |l ee m sses the mmpjor point of the Appellant’s brief
when he states the foll owi ng, “Appellant’s attack on the quality
of the nental health systens available to himis without nerit.”
(AB-42) The collateral counsel in this case was not attacking
Dr. Krop’s evaluation. What collateral counsel was stating in
his brief was that Dr. Krop provided M. Cass with a wealth of
i nformati on about the nental health probl ems associated with M.
Gaskin. It was up to M. Cass to follow up on this information
in developing a picture of M. Gaskin to be presented to the
jury during the trial of this case. M. Cass did nothing beyond
relying upon Dr. Krop’s decision or conclusion, that he woul d
hurt M. Gaskin if he testified. Again, in response to Appellee

counsel arguing that M. Cass enployed two nental health
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experts, there is no nmention in Appellee’s brief and there is no
menti on anywhere el se of any findings by Dr. Davis because, in
effect, M. Cass threw away his opportunity to have two nenta
health experts by enploying one which he knew would not be
hel pful to him Additionally, it is extrenely interesting that
the State’ s expert, Dr. Rotstein, actually finds a nental health
mtigator as to M. Gaskin. Even there, M. Cass first goes to
great lengths to cover hinself when he decides not to call Dr.
Rotstein in the trial.

Once again, Appellee s counsel m sstates the very focus of

Appel l ant’s brief when he relies upon Jones v. State, 732 So. 2d.

313, 317-318 (Fla. 1999). “Finding no deficient performance for
failing to procure Dr. Crown and Toomer noting that trial
counsel is not ineffective nearly because post-conviction
counsel is subsequently able to |ocate experts who are willing
to say that the statutory mtigators do exist in the present
case.” (AB-43)

The Appellee’s brief returns to the recurring theme of his
argument in stating that “presenting Dr. Toomer’s testinony
woul d reveal another nmurder commtted by the Appellant, co-
worker of his at the mll, as well as another attenpted mnurder
of a woman during an ATM machi ne robbery.” (AB-44) This is not

applicable in the sense that the argunent in the appellant’s
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brief is that Dr. Krop’s information supplied to M. Cass shoul d
have been followed up upon by M. Cass. In not doing so, M.
Cass was not in a position to nake strategic decisions. \Y/ g
Cass’s failure to investigate | ed to maki ng deci sions that were
not infornmed, thus rendering his counsel ineffective. Appellee
then states that Appellant’s reliance upon this court’s decision

in Rose v. State, 675 So.2d 567 (Fla. 1996) is m splaced. (AB-

44) The situation in Rose was and i s exactly as the situation in
M. Gaskin given the fact that there is and was at the tinme
additional mtigation evidence avail able to be found by M. Cass
whi ch was never found because M. Cass did no investigation into
the Defendant’s true nental health status.

Trial counsel is not relieved of his responsibility to | ook
into additional factors sinply by the retaining of two nental
health experts. It appears fromthe Appellee’s brief that once
M. Cass had enployed Dr. Davis and Dr. Krop that he had no
further responsibility to do anything other than wait for the
reports to cone in from those two persons. In fact, that is
exactly what M. Cass did. He waited for the reports to cone
in, he went and picked a jury and today M. Gaskin sits on death
row because M. Cass’s ineffectiveness.

On page 46 of the Appellee’ s brief, there is sonme di scussion

about the finding by the court of CCP. Appellant’s counsel did
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not argue that this case was not appropriate for the application
of CCP and therefore Appellant’s counsel is a little bit
confused by this |line of reasoning as contained in the brief.
At the conclusion of the first argunment, we are presented once
again with the recurring theme of Appellee’'s brief, “Trial
counsel mde a reasonable investigation into Appellant’s
background, talked to famly nmenbers, and hired two nmental
experts,” (AB-48). This |evel of preparation for a case as
serious as the one facing M. Gaskin is on its face ineffective
and certainly prejudiced M. Gaskin to the extent that he
received the death penalty for his crines.

ARGUMENT | |

APPELLANT PRESENTED THE FACT THAT TRIAL
COUNSEL’” S FAI LURE TO PRESENT ADDI TI ONAL LAY
W TNESSES I N M TI GATI ON WAS REFLECTI VE OF
H S | NEFFECTI VENESS AS TRI AL COUNSEL.

Appel |l ee quotes the court’s order at sone length as a
justification for then going on and saying that the court was
justified in denying the Appellant relief. (AB-48)

The difficulty with this presentati on by Appell ee’ s counsel
is that |ays out sone of the problens that M. Gaskin was havi ng
in school. (AB-49). These very problens were indicators very

early in M. Gaskin s life that he had significant nmental health

probl ens and could have and shoul d have received some kind of

17



hel p as he devel oped froma boy into a man.

Appel | ee concludes that “on the whole the way mtigation
testimony presented was hardly conpelling..” (AB-50) Again,
Appel |l ee’s counsel seens to want to place hinself in the jury
box in this case and decide what is conpelling and what is not
conpelling. The facts remain that none of this evidence or very
little of this evidence was ever presented to the jury and in
terms of drawing a “conplete picture” of what M. Gaskin really
was |ike, what his life was like, its apparent that Appellee’s
counsel was downplaying this type of information. Its also
apparent that the Appellee’ s counsel is somewhat unfamliar with
the facts because he continues to talk about M. Gaskin being
rai sed by his grandparents when in fact he was raised by his
great-grandparents. This is of some significance in the fact
t hat there was tremendous age gap between the care takers of M.
Gaskin and M. Gaskin. Their ability to help him to see
probl ens for what they were and to seek help to assist themin
dealing with M. Gaskin was significantly inpaired by their age
and by their |ack of education.

Appel  ant’ s counsel has never argued that M. Gaskin did not
have a |life that was full of difficulties and in nmany ways full
of crine. Appel l ee’s counsel goes over this information in

al nrbost a way of shocking the court to again mnimalize the
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potential inpact of what evidence could have been presented to
show the jury the true M. Gaskin. Wat this argunent fails to
conprehend is that the crines thenselves in M. Gaskin's case,
that is the double hom cide and the double attenpted hom ci de,
are so heinous and atrocious, that when trial counsel nmade, if
in fact he did make, a strategic decision not to present other
testimony about M. Gaskin, he therefore nislead the jury as to
what M. Gaskin was about. |In presenting two fam |y nmenbers who
describe M. Gaskin as living a “normal life” this picture then
the jury went back and had to say to thenselves ‘well, if he
lived a normal |ife and had m ni mal probl ens’ because that’s all
t hey knew given the very, very small amount of information that
M. Cass presented to them ‘how does the commi ssion of these
horrible crinmes or how can they be explained . The only
expl anation that the jury is allowed to reach, given the m ninal
information they received, was that M. Gaskin is a sociopath,
a person that in fact deserves to receive the death penalty. In
fact, in closing argunent, M. Gaskin’ s own attorney, M. Cass,
calls hima soci opath. According to Appellee’s counsel, M. Cass
had worked so hard and nmade so many strategi c decisions to not
present psychol ogi cal evidence so that they woul d not hear words
|i ke sociopath and antisocial personality disorder that in

closing M. Cass hinself relates these concepts to the jury.

19



In the Appellee’s brief counsel wites, “The picture of the
Appel l ant presented at trial was nore favorable than the
i npression after the Evidentiary Hearing” (AB-52). This is the
very point of M. Gaskin's ineffectiveness of assistance of
counsel claimin his 3.850 as well as in his brief to this
court. If the jury in this <case was presented an
unrealistically favorable inpression of M. Gaskin, then how
does this jury really have a basis in fact to eval uate what M.
Gaskin did on the night of these crines? The answer is the jury
did not have an accurate picture of M. Gaskin and therefore was
maki ng a decision in a vacuum The third argument raised in the
Appellee’s brief is failure to establish prejudice. ( AB- 53)
Appel l ant woul d sinply state that the fact that he is on death
row and received a death sentence fromthe court is proof in and
of itself that he was prejudiced by the ineffectiveness of M.
Cass.

A. Counsels Alleged Failure to Provide Mental Health Experts
Wth Sufficient Background |Information

The Appellee continues to rely very heavily on the court’s
order and stating that the trial court was justified in denying
this claim Appellant does nmaintain his position that had M.
Cass done a thorough investigation of the life and tines of M.
Gaskin, that not only could have the nental health experts been
given nore information but that investigation itself would have
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provided M. Cass nore witnesses to call in the penalty phase of
this trial. We don’t know whether Dr. Davis ever requested
addi tional information because there is no report from Dr
Davis. Again, fromM. Cass’ own testinony, the only reason he
hired Dr. Davis was basically to keep him from being hired by
the State of Florida.

“In this case, M. Cass successfully had two nental health

experts appointed.” (AB-58) Appellee seens to wite as if that
was sone brilliant piece of work by M. Cass. Post - convi cti on
counsel is at best nystified by this conclusion by the
Appel | ee’ s counsel . Certainly, in a death penalty case the
courts are quite willing to appoint experts to assist the
defense in preparing for a trial. It is very common in the

state of Florida to have one or nmore nental health experts
appointed as well as additional investigators, mtigation
specialists, etc. To characterize M. Cass as having done an
effective job of representing M. Gaskin sinply because he was
able to get two nmental health experts appointed is entirely
di si ngenuous.

Appell ee’s counsel then concludes that they conducted
conprehensive testing of the Appellant in |light of reports and
opinions to counsel based upon the testing and background

information provided by fam |y nmenmbers. This conclusion again
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is not supported by the facts in this case. We don’t know
anyt hing about what Dr. Davis found or did not find. e
certainly did not know whether he had any contacts or
information from famly nenbers. We know that Dr. Krop was
without certain information for a long time before this trial
started and in fact never did receive the school records.
Appel | ee’ s counsel appears to downplay the inportance of school
records and yet at other points in his brief states that the
school records would have shown m sbehavior on the part of M.
Gaskin as well as himbeing placed in special education cl asses.
These kinds of information are often critical in nmaking an
eval uation of the cause or the foundation of |ater behavior by

persons |ike M. Gaskin.

B. Trial Counsel’s Assertive Failure to Argue the Aggravating
and Mtigating Circunmstances in Closing Argunent.

As has been done t hroughout the Appellee’s brief, herelies
very heavily upon the court order in justifying that “Appell ant
argunment has been void of any nerit.” (AB-59) It is interesting
that again in the Appellee’s brief he quotes the fact that M.
Cass, the Defendant’s attorney, described M. Gaskin as a
soci opath but then goes on to say there is no evidence in the
record that the Defendant was a sociopath. (AB-59) This is the
very type of evidence that, according to the Appellee and
according to M. Cass, he didn't want before the jury and that
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was the reason he nmade “strategic decisions” to keep the
psychol ogi cal evidence from being presented to the jury. “The
State notes, however, that Appellant fails to show what
conpelling argunent was available to counsel regarding the
mtigators and in particular the aggravating circunstances.”
( AB- 60)

It is a self-fulfilling prophecy that when one puts on

little or no evidence in mtigation, as was done in this case,

that you are severely limted in your closing argunment. After
all, closing argunment is based upon what evidence you subnmtted
to the jury as well as trying to offset what evidence was

submtted by the State to the Jury. The State, in its brief,
argues that, “The State submts that argunment during the penalty
phase is wuniquely a matter of trial strategy and tactics.
Maki ng a sinple plea for nercy and remi nding the jury that it is
wrong to take human life under any circunstances is certainly a
reasonabl e argument under the circunstances of this case.”

In concluding this Reply Brief, counsel would state that
this case certainly froma guilt phase had very, very bad facts
to present to a jury. These bad facts in and of thenselves
required trial counsel to be innovative and think beyond what
woul d be the typical approach to presenting a case to a jury.

It is really the opposite of what Appellee’s counsel criticizes
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post-conviction counsel of having nade a decision in a vacuum
It is very evident that M. Cass made his decisions in a vacuum
and in fact had blinders on when he was making the decisions.
It is axiomatic that the nore difficult the facts of the death
penalty are, the nore inventive the trial counsel nust be in and
effort to convince a jury to vote for life. M. Cass’ conplete
failure to investigate the real life story of M. Gaskin neets

the Strickland standard in that it was ineffective and that it

prejudiced M. Gaskin to the extent that he received the death

penalty in this case.
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