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STATEMENT OF THE CASE

On January 1, 1999, the Jimy Ryce Act went into effect.
See Chapter 98-64, Section 24, Laws of Florida. On the sane
day the State Attorney for the Seventh Judicial Grcuit filed
a petition under the Act seeking Mtchell Wsterheide's
commtnent. (R 166-84) The Ryce Act, which then appeared at
Sections 916.30-916.43, Florida Statutes (1998 supp.) and now
appears at Sections 394.910 -394.930, Florida Statutes (2000),
permts the State Attorneys to file petitions in the Crcuit
Courts seeking open-ended civil conmmtnment of persons who are
in prison, or the juvenile equivalent of prison. 88394. 914,
394.917(2), 394.913(1), Fla. Stat. (2000). The Act requires
the court which receives such a petition to enter a civil
commtnent order if the State shows by clear and convincing
evi dence that the person (a) was convicted of an enunerated
sexual ly violent offense and (b) suffers froma nental
abnormality or personality disorder that makes himlikely to
engage in acts of sexual violence if not confined in a secure
facility for long termcontrol, care and treatnent. Sections
394.917(1), 394.912(10), Florida Statutes (2000).

Through appoi nted counsel M. Wsterheide asserted in his
answer to the petition, and by notion to dismss, that the

Ryce Act on its face violates the rights protected by the due



process, doubl e jeopardy and ex post facto provisions of the
state and federal Constitutions. (R 214-18, 255-58, 324-48) He
further argued in a pretrial notion to dismss that the
petition was filed in an arbitrary and caprici ous manner
because “no rules or criteria have been established by the
State...to determ ne which individuals” will be proceeded

agai nst under the Act. (R 216) The trial judge, the Honorable
David Monaco, Circuit Judge, denied the notions. (R 246-49,
378-88)

Ajury trial was held on March 1-3, 1999. (T 1-511)
Before and during trial M. Wsterheide objected to the
State’ s proposed testinony on the i ssue whether he was |ikely
to engage in sexually violent acts in the future. He objected
(a) specifically, that the two psychol ogists the State
proposed to call as experts had used nethods in this case that
are not generally accepted in the field of psychol ogy, and (b)
generally, that the State had failed to show its proposed
expert testinony was reliable enough to present to a jury. (R
60, 121-22; T 128-29, 271, 287; R 64-82, 124-25; T 132-34,
148, 273-74, 280-81, 287) Judge Monaco overrul ed the
objections, ruling that both doctors were qualified to testify
at trial as experts in forensic psychol ogy and that counsel

for M. Westerheide could address his concerns during closing



argunent. (R 61, 122; T 129, 271) Psychol ogists Dr. Harry
McClaren and Dr. Jack Merwin accordingly testified at trial
that in their opinion, M. Wsterheide would commt sexually
violent offenses if not confined. Dr. Ted Shaw testified to
the contrary for the defense. The details of their testinony
are discussed in the District Court’s opinion and are

summari zed below in the Statement of Facts. See Westerheide v.

State, 767 So. 2d 637, 641-43 (Fla. 5'" DCA Septenber 29,
2000) .

Before trial, on February 15, 1999, proposed standard
jury instructions for use in Ryce Act cases were published in
the Florida Bar News. Those proposed instructions stated that
““likely to engage in acts of sexual violence neans a
person’s propensity to conmt acts of sexual violence is of
such a degree as to pose a nenace to the health and safety of
others.” M. Wsterheide filed a tinely witten request for a
jury instruction which woul d have repl aced that definition of
“l'ikely” with the foll ow ng:

1. In order for you to find that the
Respondent is “likely to engage in acts
of sexual violence” if he is not
confined in a secure facility, you nust
find that the State has shown, by clear
and convi nci ng evidence, that the
Respondent nore likely than not wl|
engage in such acts if not confined.

2. (Inthe alternative) “Likely” nmeans

3



“nore likely to happen than not.”
3. (Inthe alternative) “Likely” neans
“having a better chance of existing or
occurring than not.”
(R 418) (enphasis added) The parties’ exchange with the court

on the subject at trial was as foll ows:

THE COURT: What’s your viewpoint on

putting a definition of ‘likely’ in
t here?
THE STATE: Your Honor, ‘likely is a

very common term doesn’'t need any
definition or |egalese...

THE COURT: ...l don’t think ‘likely 1is
atermof art, | think it’'s a pretty
comonl y under st ood word.

DEFENSE COUNSEL: ...There is a
definition of ‘likely’ in the
definitions in the instructions, and we
didn’t want that definition of ‘likely’
to be used.... W would like ‘likely’

defined as nore |likely to happen than
not...and the other |anguage about
posing a nenace to the health and safety
of others to be renoved.

THE COURT: | think the | anguage is clear
enough and | think it’s an accurate
statenment of the laws that exist right
now. |’'ll deny that request.
(T 439-40) The court instructed the jury, and issued it a
verdict form in accordance with the proposed standard

instructions. (R 464-75; T 494-501)

The jury found unani nously that M. Westerhei de was



likely to reoffend, and Crcuit Court entered its order on
March 4, 1999, commtting himto the custody of the Departnent
of Children and Fam |y Services. (T 5030-5; R 476-48) Notice
of appeal was tinely filed fromthe commtnent order. (R 484)
M. Westerheide argued to the Fifth District Court of

Appeal, in its case no. 5D99-785, that the Ryce Act violates
the federal and Florida constitutional provisions that
guar antee due process of |aw, equal protection of the |aws,
and freedom from doubl e jeopardy and ex post facto | aws. He
al so argued that it was error to deny his proposed speci al
jury instruction defining “likely,” and that it was error to
allow the State’'s expert witnesses to testify. The D strict
Court, in its decision and opinion issued Septenber 29, 2000,
affirmed the commtnent order and certified the foll ow ng
guestions as being of great public inportance:

1) DOES THE JI MW RYCE ACT VI OLATE THE

EX POST FACTO CLAUSES OF THE UNI TED

STATES AND FLORI DA CONSTI TUTI ONS?

2) DCES THE JI MW RYCE ACT VI OLATE THE

DOUBLE JEOPARDY CLAUSES OF THE UNI TED

STATES AND FLORI DA CONSTI TUTI ONS?

3) DCES THE JI MW RYCE ACT VI OLATE THE

DUE PROCESS CLAUSES OF THE UNI TED STATES

AND FLORI DA CONSTI TUTI ONS?

4) DOES THE JI MW RYCE ACT VI OLATE THE

EQUAL PROTECTI ON CLAUSES OF THE UNI TED
STATES AND FLORI DA CONSTI TUTI ONS?



Westerheide v. State, supra, 767 So. 2d at 659.

The petitioner filed tinmely notice invoking this court’s
jurisdiction on Cctober 5, 2000. This court, by its order
dated January 23, 2001, denied the petitioner’s notion to
relinquish jurisdiction through which he sought to nake a
factual record of the conditions of the petitioner’s

confi nenent.



STATEMENT OF FACTS

The petition for conmtnment filed in this case all eged
that M. Westerheide had “previously been convicted of a
sexual |y violent offense as defined by Section 916.32, Florida
Statute (1988 supp.), to wit: Lewd or Lascivious Assault Upon
a Child in violation of Section 800.04(3), Florida
Statutes.” (R 166) A copy of the judgnment issued in that
crimnal case was attached to the petition filed in this case;
it shows that M. Westerheide did in fact plead guilty to one
count filed under Section 800.04(3), Florida Statutes (1993),

whi ch proscribes the offense commonly known as statutory rape.

See, e.q., Garcia v. State, 633 So. 2d 518 (Fla. 4th DCA
1994). He pleaded guilty, in addition, in that case to one
count each of pronoting a sexual performance by a child and
aggravated assault. (R 168) The opinion issued by the District
Court in this case incorrectly states that the alleged victim

was 15 years old and the petitioner 22 at the tinme they had

their sexual relationship. Westerheide v. State, 767 So. 2d
637, 642 (Fla. 5th DCA 2000). The record shows that he was 19,
then 20, years old at the tinme and that she was 15, then 16
during that eight-nonth relationship. (T 373) (R 301, 303; T
120- 21, 168-69, 373)

At a pretrial hearing Dr. Harry McCl aren testified that



he had worked for many years eval uating sex offenders as an
enpl oyee of the states of Florida, Virginia, and Al abama, and
that as part of that experience, as to defendants who had been
found not guilty by reason of insanity and who were seeking
rel ease, he had eval uated future dangerousness, a practice he
referred to as “risk assessnent.” (R 52-54, 56-58) Md aren
also testified that during the two years precedi ng the hearing
in this case he had attended several presentations about new
actuarial tools used by sone nenbers of his profession in an
effort to predict redicivismanong sexual offenders; he did
not use those tools when he evaluated the petitioner for the
Department of Children and Famlies in this case. (R 58-60)
McClaren testified he did not believe he had sufficient
personal experience, know edge or training to use those tools,
and testified that within his field there is disagreenent as
to their use, with sone practitioners taking the view that the
tools should be used alone without interpretation, sone taking
the view that they should formpart of a responsible
clinician’s preparation for giving an opinion on future

danger ousness, and sone taking the view that the tools should
not be used at all. (R 78-79) Dr. McC aren testified for the
State at trial that he believes the passage of tine has nore

effect than does therapeutic intervention on aneliorating the



synptons of the personality disorder he diagnosed in this
case. (T 286)

Dr. Jack Merwin, the State’s other expert, testified at
the hearing bel ow that he had specialized as a practicing
psychol ogi st in sexual deviancy since the 1970's, that he has
experience in risk assessnent, that he has had no specific
training in recognizing signs of recidivism and that he was
not aware that any tools have been devel oped for predicting
vi ol ent behavior. (R 118-22) He admtted at trial, where he
testified that his area of expertise is “victimzation,” that
predi cti ng dangerousness is always difficult to do with any
sort of certainty, and admtted that he had never attended a
sem nar which dealt specifically with predicting redicivism
(T 125-29)

At trial, the petitioner’s diary and letters were
i ntroduced as evidence. Both the letters and the diary recount
violent fantasies and reflect the petitioner’s preoccupations
with fish hooks and with his notto “learn pain, teach pain.”
(T 102, 104-5, 135-36, 180, 205, 242-55, 451, 454, 456) The
| etters have been made part of the record on appeal, and the
diary and letters are quoted in the trial transcript and in

the District Court’s opinion. Westerheide v. State, 767 So. 2d

at 642. (R 453; T 102, 104-5, 135-36, 242-55, 451, 454, 456)



Drs. Merwin and McCl aren both testified at trial that
t hey | earned through interviews and through docunents provided
to themby the State that Adelle Tubbs, the alleged victimin
the crimnal case, had a consensual sexual relationship with
M. Westerheide in 1993 which featured the deliberate
infliction of pain on her, involving the use of fish hooks,
kni ves, razor bl ades, whips, chains, and a mask with a zi pper
over the nouth. (R 429-30, 352-53; T 156-59, 283-85, 303-04,
314, 318-21) Various of those inplenents were seized from M.
Westerheide’s honme at the tine of his arrest in 1993 and were
i ntroduced as evidence below. (T 113-21) The State called the
petitioner as a wtness, and he acknow edged owning the itens
and witing the letters and diary. (T 226-55) Dr. Merw n noted
t hat anong the docunents he reviewed while preparing for trial
wer e psychol ogi cal eval uations prepared for Adelle Tubbs on
her adm ssion to Halifax Hospital and her treatnent at I|nner
Har bor Hospital ‘subsequent to the alleged events.’ (T 131)

Drs. McC aren and Merwin both testified at trial that
t hey di agnosed the petitioner as a sexual sadist with an
antisocial personality disorder, and that they believe with
‘reasonabl e psychol ogical certainty’ that he is a sexually
viol ent predator as defined by the Florida Statutes. (T 134-

35, 148, 280-81, 286-87) Both doctors testified that the

10



petitioner had admtted to themthat he used sone of the
i npl enents seized fromhis hone during sexual contact with
Adel | e Tubbs. (T 184, 285) Dr. Merwin testified that sexual
sadi sm consi sts of deriving sexual pleasure fromthe pain of
one’s sexual partner, and testified that it is a ‘chronic and
| asting and progressive’ condition. (T 139) Merwin al so
testified that antisocial personality disorder is
characterized by a reckless disregard for others’ safety and
by absence of renorse. (T 142-43) He referred to the
conbi nation of the two disorders as ‘potentially lethal.” (T
184- 95)

Dr. Ted Shaw testified for the petitioner. (T 346-429)
Dr. Shaw had at the tinme of trial been hired by the Departnment
of Children and Fam lies to evaluate 22 potential candi dates
for Ryce Act commtnent, and he had concluded that 13 of those
22 needed to be commtted. (T 377-78) Dr. Shaw testified that
he did not recommend conmmtnment for M. Westerheide, since he
bel i eves that he or another conpetent psychol ogist, with the
aid of polygraph tests, could design and inplenent an
effective treatnent plan for him (T 370, 379, 381, 383) He
testified that he considers it likely M. Wsterheide is a
sexual sadist, but that he has m xed feelings about the other

doctors’ additional diagnosis of antisocial personality

11



di sorder, although he ‘mght very well,’ given facts he

| earned at trial along with facts he | earned while preparing
for trial, diagnose the petitioner with antisocial personality
di sorder. (T 357-59, 370-76, 396-413) Dr. Shaw also testified
that he applied four actuarial tests in the petitioner’s case,
each of them designed to predict the |ikelihood of recidivism
by violent crimnals, sexual offenders or both. The scores
obtained on two of those tests Shaw described as indicating a
low risk of reoffending, and the scores obtained on the other
two predicted the likelihood of Petitioner’'s reoffending to be
bet ween 11.2 percent and 48 percent. (T 351-64)

During his testinony Dr. Shaw noted that sadistic and
masochi stic sexual adventures are not illegal between
consenting adults, as part of his explanation why he did not
believe the petitioner was at high risk of commtting further
sexual crinmes if not incarcerated; he drew a conparison to
pedophi | ia, which by definition cannot be practiced |egally.
(T 374-75, 425) Shaw testified that he saw no evi dence the
petitioner was a pedophile, and Dr. MO aren admtted that he
believed the petitioner suffers no nental disorders other than

the two he diagnosed. (T 375, 279)

12



SUMVARY OF ARGUNVENT

Poi nt one. The Ryce Act is punitive inits intent and its
effect, and this court should hold that it violates the
federal and Florida constitutional protections agai nst double
j eopardy and ex post facto |aws. The Ryce Act is nore punitive
than the Kansas statutory schene that was at issue in Kansas

v. Hendricks, 521 U.S. 346, 117 S. . 2072, 138 L. Ed. 2d 501

(1997); Florida' s legislature has precluded the trial courts
from considering any neans |l ess restrictive than post-prison
institutionalization for controlling convicted sex of fenders’
behavior, a few short years after it abolished its previously-
enacted programfor treating nentally disordered sex offenders
while they are still in prison. Even if this court does not
agree that the United States Suprene Court woul d distinguish
the Ryce Act fromthe Kansas sex offender commtnment act, this
court has held that Florida s Declaration of R ghts provides
nmore protections to its citizens than does the federal Bill of
Ri ghts.

Poi nt two. The Ryce Act viol ates substantive due process
in that the sole sanction it provides for exceeds in this
case, as it wll in many foreseeabl e cases, a reasonable
relationship to the State’s goal of protecting the public. The

statute’s term“likely to reoffend” is, in addition,

13



unenforceably vague. This court should at a m ni mum construe
“l'ikely to reoffend” as requiring the State to show a high
probability of reoffending, and also construe “likely to
reoffend” as requiring the State to show the person proceeded
against is unable to control his conduct.

Poi nt three. Judge Sharp, in the separate opinion she
wrote below, correctly stated that there is no scientific
consensus on whether it is possible to predict, in the |ong
term which sexual offenders wll reoffend. This court either
shoul d hold on the basis of the scientific literature that
such predictions are not supported in the relevant scientific
community, or should remand this case to the trial court for
findings of fact on whether a consensus exists on |long-term
predictability of redicivismand on who nakes up the rel evant
scientific comunity.

Point four. This court should strictly scrutinize the
Ryce Act in order to determ ne whether the Legislature has
narromy tailored the Act to neet a conpelling State goal. The
Petitioner submts that the Act is not sufficiently narrowy
tailored in that it precludes the trial courts from

considering sanctions less restrictive than total confinenent.

14



ARGUNVENT
PO NT_ONE

TH' 'S COURT SHOULD ANSWER THE FI RST AND
SECOND CERTI FI ED QUESTI ONS I N THE

AFFI RVATI VE (THE RYCE ACT, ON I TS FACE
AND AS APPLIED IN THI S CASE, VI OLATES
CONSTI TUTI ONAL PROTECTI ONS AGAI NST
DOUBLE JEOPARDY AND EX POST FACTO LAW.)

The statute’s provisions.

The Ryce Act requires prison and juvenile detention
authorities, when they have in their custody a person they
suspect may qualify for comm tnent under the Act, to notify
| aw enf orcenment when that person’s schedul ed rel ease becones
i mm nent. 8394.913 (1), Florida Statutes (2000). A person
qualifies for conmtnent if he has been convicted or
adj udi cat ed del i nquent of an enunerated sexual offense, and if
he is deened likely to engage in sexually violent offenses in
the future. 8394.912(10), Florida Statutes (2000). “Likely” is
defined as neaning “of such a degree as to pose a nenace to
the health and safety of others.” 8394.912 (4). Once | aw
enforcenment authorities have been notified of the inpending
rel ease, the person may then be eval uated by psychol ogi sts or
psychi atrists appointed for the purpose by the Departnent of
Children and Fam lies. 8394.913(3). If those evaluators, or
the State Attorney in the circuit where the person was
convicted, consider the person likely to conmt violent sex
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offenses in the future, the State may file a petition for

comm tment under the Act. 8394.914. If commtted after a jury
trial the person is remanded to the custody of the Departnment
of Children and Famlies (“the Departnent”) for “control, care
and treatnent” until the person shows probable cause to
believe he is no | onger dangerous. 88394.917(2), 394.918(1)-
(3), 394.920.

St andard of revi ew.

A decision on the constitutionality of a statute is
reviewed by the de novo standard, because it presents a pure

issue of law. Lowe v. Broward County, 766 So. 2d 1199 (Fl a.

4t h DCA 2000).

Ar gunent .

The Ryce Act on its face violates the rights, protected
by the federal and Florida constitutions, to be free from
doubl e jeopardy and fromex post facto | aws. Wen a state
applies punitive sanctions to a person who has already
received crimnal sanctions for the sane conduct, the state
violates that person’s right to be free from doubl e jeopardy,
and when punitive sanctions are created after the date a
crimnal offense takes place, applying themas puni shnent for
that offense violates the constitutional prohibition against

ex post facto laws. State v. Know es, 625 So. 2d 88 (Fla. 5th
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DCA 1993) (double jeopardy); Art. I, 89, Fla. Const. (double

jeopardy); State v. Hootman, 709 So. 2d 1357, 1358-59 (Fl a.
1998) (ex post facto laws); Art. I, 810, Fla. Const. (ex post
facto laws); U.S. Const., Anmend. V (double jeopardy); U.S.
Const., Art. |, 810 (ex post facto laws.)

The Ryce Act is punitive both inits intent and its

effect. Kansas v. Hendricks, 521 U S. 346, 117 S. C. 2072,

138 L. Ed. 2d 501 (1997), does not control this case because
the Florida statutory schene here at issue is nore clearly
punitive than the Kansas schene at issue in Hendricks. In any
event, this court accords the people of this state greater
rights under Florida's Declaration of Rights than does the
United States Suprenme Court under the federal constitution.
Seven years before it passed the Ryce Act, in 1991,
Florida s Legislature abolished its programfor treating
mental |y di sordered sexual offenders in prison. Ch. 91-225,
825, Laws of Florida, repealing Chapter 917, Florida Statutes;
see 8917.012, Florida Statutes (1989). Declining to treat sex
of fenders for their mental problenms in prison, then detaining
them further-- until an indefinite date--so as to begin
treating them “seens clearly to be punishnent.” State v.
Brewer, 767 So. 2d 1249, 1253 (Fla. 5'" DCA 2000) (Harris, J.

concurring); Kansas v. Hendricks, supra, 117 S. C. 2072,
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2083-94 (1997) (Breyer, J., dissenting). “Treatnent for sexual
of fendi ng that begins nmany years after the underlying sex
offense is relatively nore difficult than that which occurs
soon thereafter.... Few, if any, correctional institutions are
designed to function as therapeutic environnents, much | ess
actually do so. That [a] commtted predator has al ready spent
much of his life in such an environnment |ikely reduces his

ability to benefit fromtreatnment.” Wettstein, A Psychiatric

Per specti ve on Washi ngton’s Sexually Viol ent Predators

Statute, 15 U. Puget Sound L. Rev. 597, 617 (1992)(cited by

Justice Breyer in Hendricks). See al so Kavanaugh,

Massachusetts’s Sexual ly Dangerous Persons Leqgi sl ation: Can

Juries Make a Bad Law Better?, 35 Harv. Cvil R ghts-Gvi

Li berties L. Rev. 509, 522 (2000) (noting that Massachusetts
repealed a |law that mandated civil conm tnent instead of
prison for sex offenders, then passed a | aw anal ogous to
Florida s; “the shift highlights the primry purpose of the
new | aw—-t o warehouse sex offenders, rather than to treat
them ”) Professor Steven Friedl and of Nova Law School agrees
that del ayed treatnment “indicat[es] a | ess than whol ehearted
concern by the legislature for ‘healing these ‘sick

i ndi viduals,” noting that the Anerican Psychiatric Association

recommends that treatnment for sex offenders begin during
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i ncarceration. Friedl and, On Treatnent, Puni shnent, and the

Cvil Commtnent of Sex O fenders, 70 U. Colo. L. Rev. 73,

109-10 and (1999). See id. at 148, nn. 404-05. Accord Becker

& Murphy, What W Do and Do Not Know About Assessing and

Treating Sex O fenders, 4 Psychol ogy, Public Policy & Law 116,

133 (1998) (comendi ng, “as professionals in the field,”
Justice Breyer’'s criticismof delaying treatnent), and

Comment, Jimmy Ryce Involuntary Cvil Commtnment for Sexually

Vi ol ent

Predators: Replacing Crimnal Justice with CGvil Commtnent,

26 Fla. St. U L. Rev. 487, 500 at n.89 (1997).

More basically, the relevant scientific literature does
not support the assunption that those sex offenders targeted
by the Act can profit fromtreatnent at all. The Legislature,
in the Act’s preanble, expressly acknow edges that nenbers of
the targeted popul ation “do not have a nental disease or
defect that renders them appropriate for involuntary treatnent
under the Baker Act,” and that “sexually violent predators
have antisocial personality features which are unanenable to
existing mental illness treatnment nodalities.” The preanble
al so, inconsistently, states that “the treatnent needs of this
popul ation are very long term” 8394.910, Florida Statutes.

The nental health treatment conmunity agrees with the
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Legi sl ature that nost sex offenders behave in an anti-soci al
manner but do not manifest serious enotional or thought

di sorders. Schopp, Expert Testinony and Professional Judgnent:

Psychol oqgi cal Expertise and Conm tnent as a Sexual Predator

after Hendricks, 5 Psychol ogy, Public Policy & Law 120, 132

(1999); Friedland, supra, 70 U Colo. L. Rev. 73, 109 at nn.
220-21, 113 at n. 235 (1999); Kavanaugh, supra, 35 Harv. Cvil
Rights-CGvil Liberties L. Rev. 509, 527 at n.27 (2000). The
mental health treatnment community al so agrees with the
Legi sl ature that “anti-social personality disorder” is not a
condition that can be effectively treated. Schopp, supra, 5
Psych., Pub. Pol. & Law 120, 140 at n. 113, 150 at nn. 157-59
(1999); Friedland, supra, 70 U Colo. L. Rev. 73, 109 at n.
220, 112 at n. 235, 117 at nn. 254-56 (1999); Wettstein, supra,

A Psychiatric Perspective..., 15 U Puget Sound L. Rev. 597

n. 60 and acconpanying text (1992). Dr. MO aren, one of the
State’s experts, admtted in the trial of this case that the
passage of tine has nore effect than does treatnent on
aneliorating the synptons of anti-social personality disorder.
(T 286)

The Ryce Act not only delays initial efforts to treat
sexual offenders and acknow edges that in a majority of cases

it my be holding the untreatable for treatnment; further, the
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Act throws up greatly significant barriers to that whatever
potential effectiveness the offered treatnment has. The Act
provi des that “the psychot herapi st-patient privilege...does
not exist or apply...in proceedings to involuntarily commt a
person under this part.” 8394.9155(3), Florida Statutes
(2000). A person proceeded agai nst under the Act nust “fully
cooperate with...any state nental health expert” on penalty of
| osing his opportunity to introduce expert testinony hinself;
and once conmtted, a person seeking release nust submt to an
exam nation and supply the trial court wth a waiver of

rights. §8394.9155(7); 394.918(1),(2); 394.920, Florida
Statutes (2000). In short, all confidentiality is stripped
fromthe treatnment process fromthe time it begins.
“Confidentiality has traditionally been considered the sine
qua non of effective nental health treatnent....

Regrettably... [t]herapists in... institutional progranms...are
often pressured to share information about their offender
patients with others responsible for, or involved in, release

deci sionmaking.” Wettstein, supra, A Psychiatric

Perspective..., 15 U Puget Sound L. Rev. at 619-20.

The del ayed and non-confidential treatnent offered under
the Act further provides for no community aftercare. Treatnent

begins after the offender’s prison sentence and term nates on
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his release, if he obtains it, fromcivil commtnent. “Sexua
predator prograns that exist wthout adequate after-care
prograns and w t hout adequate parol e supervision are destined
to failure.... [S]Juch prograns are going to be needed if
society is serious about reducing risk.” Becker and Mirphy,

VWhat W Do and Do Not Know About Assessi ng and Treati ng Sex

O fenders, supra, 4 Psychology, Public Policy & Law at 133

(1998). Also critical of the failure to provide aftercare are

Wettstein, supra, A Psychiatric Perspective..., 15 U Puget

Sound L. Rev. at 622 and Comrent, supra, Jinmy

Ryce...Replacing Crimnal Justice with Cvil Commtnment, 26

Fla. St. U L. Rev. at 499-50.

Not wi t hst andi ng such concerns, the Legi sl ature has
mandated that courts considering Ryce conmtnment cases nust
not consider any alternative disposition |less restrictive than
total confinenent. 8394.911, Florida Statutes (2000). This is
unusual : in Hendricks Justice Breyer noted that several of the
states which allow civil conmm tment of sexual offenders first
requi re consideration of less restrictive alternatives. 117 S.
Ct. 2072 at 2095. Arizona, Illinois, Mnnesota, North Dakota
and Wsconsin all have such a requirenment. 836-3707, Ariz.

Rev. Stat. Ann. (1999); Ill. Ann. Stat. ch. 725, paras.

207/40(2)-(4) (Smth-Hurd 1999), as anended by 2000 |11
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Legis. Serv. P.A 91-875 (West); Mnn. Stat. s. 253B.185(1)
(1999 supp.); N.D. Cent. Code ss. 25-03.3-13 (1999);
8980.06(2), Ws. Stat. (1999). “[T]reatnent in the | east
restrictive environment ...has becone a tenet of nmental health
policy.” Becker & Murphy, supra, 4 Psychol ogy, Public Policy &
Law at 133. Again, “control” rather than “care” or “treatnent”
appears to have been the Florida Legislature s chief purpose.
The Florida Act is nore clearly punitive than the simlar
Kansas schene the United States Suprenme Court weighed in

Kansas v. Hendricks, 521 U S. 346, 117 S. C. 2072, 138 L. Ed.

2d 501 (1997). The Kansas Legislature at the tinme had not
expressed a view whether the courts should be permtted to
consider alternatives |less restrictive than forced
confinement, see 117 S. . at 2094-95 (Breyer, J.,

di ssenting); Kansas has since provided the option of
“transitional release” fromcommtnent. Kan. Stat. Ann. 859-
29a08(b)-(f). Kansas further provides its sex-offender prison
i nmat es, before the conm tnent process begins, with “ward
mlieu” therapy as well as group therapy. Hendricks, 117 S.
Ct. at 2094 (Breyer, J., dissenting). Petitioner submts that
even by the Hendricks Court’s standards, and certainly by this
court’s standards, the Ryce Act nerely extends puni shnent for

sex offenders’ crinmes and thus should be held to violate the
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federal and Florida constitional protections against double
j eopardy and agai nst ex post facto laws (M. Wsterheide' s
of fenses agai nst Ms. Tubbs took place during 1993; the Ryce
Act dates to 1998.)

The District Court of Appeal in this case, |ike the Court
in Hendricks, focused on whether indefinite commtnent of
sexual ly violent predators should be deened civil or crimnal.

West er hei de, 767 So. 2d 637, 644-646. This court, however, when

it considered a constitutional challenge to Florida's
Contraband Forfeiture Act, sensibly disregarded argunents which
depended on an initial ruling whether forfeiture is ‘crimnal,
‘quasi-crimnal,’ or ‘civil,’” holding that:

We reject the overly sinplistic notion
that a | abel should be dispositive in
deci ding constitutional cases. D sputes
over rights guaranteed by the Florida
Constitution nust be decided by

eval uating, and if necessary, bal ancing
the interests as appropriate under the
ci rcunst ances.

Depart ment of Law Enforcenent v. Real Property, 588 So. 2d 957

n.15 (Fla. 1991). This court should continue to disregard the
“civil” designation, and should also decline to apply the

mul ti-factor test applied by the District Court in this case to
determ ne whether the Act, despite its label, is truly “civil”
or “crimnal.” 767 So.2d at 645-46. The authors of the majority
and di ssenting opinions in Hendricks also applied that test,
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which originated in Kennedy v. Mendoza-Martinez, 372 U. S. 144,

83 S. . 554, 9 L. Ed. 2d 644 (1963); they reached precisely

opposite results. Conpare Hendricks, 117 S. C. at 2082-83,

with id. at 2098 (Breyer, J., dissenting). The Mendoza factors
have been justly criticized as “beg[ging] the question” whether
confinenent under a particular “predator” statute is so
punitive that constitutional considerations arise. Conment,

Jimy Ryce... Replacing Crimnal Justice with G vil Conmtnent,

26 Fla. St. U L. Rev. 487, 501 at nn.95-96; see also Klein,

Redrawi ng the Civil-Crinmnal Boundary, 2 Buff. Crim Law Rev.

683 (1999). In the event this court disagrees on this point and
adopts the Mendoza analysis, Petitioner submts that Justice
Breyer’s conclusions in Hendricks apply here: the Ryce Act
“involves an affirmative restraint historically regarded as
puni shnent ; 1 nposed upon behavior already a crine after a
finding of scienter; which restraint, nanely confinenent,
serves a traditional aimof punishnent, does not primarily
serve an alternative purpose (such as treatnent) and is
excessive in relation to any alternative purpose assigned.” 117
S. . at 2098.

In his concurring opinion in Hendricks, Justice Kennedy
wr ot e t hat

[i]f the object or purpose of the Kansas
| aw had been to provide treatnment but the
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treatment provisions were adopted as a sham
or nere pretext, there would have been an
i ndi cation of the forbidden purpose to
punish.... My brief, further coment is to
caution agai nst dangers inherent when a
civil confinenment law is used in
conjunction with the crimnal process...

If the civil systemis used sinply to

i npose puni shnment after the state makes an
i nprovi dent plea bargain on the crimna
side, then it is not performng its proper
function.... On the record before us, the
Kansas civil statute confornms to our
precedents. If, however, civil confinenment
were to beconme a nechanismfor retribution
or general deterrence...our precedents
woul d not suffice to validate it.

117 S. C. at 2087. In this case, as Justice Kennedy warned,
the civil systemis being used, now that the prison sentence
the State bargained for has expired, to augnent the appellant’s
crimnal sentence. This court should distinguish Hendricks
based on the factors set out above, and should hold that the
Ryce Act violates both federal and Florida protections agai nst
doubl e j eopardy and ex post facto | aws.

Even if this court determnes that the United States
Suprene Court woul d probably not distinguish the Ryce Act from
the act at issue in Hendricks, this court has still the power
and duty to address whether the act violates Florida's
prot ections agai nst double jeopardy and ex post facto | aws.
This court has, of course, held on nunerous occasions in recent

years that Florida s Declaration of R ghts provides greater
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i ndi vi dual protections than does the federal constitution.

State v. Hoqggins, 718 So. 2d 761 (Fla. 1998); Allred v. State,

622 So. 2d 984 (Fla. 1993); State v. Guess, 613 So. 2d 406

(Fla. 1992); Traylor v. State, 596 So. 2d 957 (Fla. 1992);

Voltaire v. State, 697 So. 2d 1002 (Fla. 4t" DCA 1997), rev.

dism 709 So. 2d 1382 (Fla. 1998); see In re Forfeiture of

8,849.00, 603 So. 2d 96 (Fla. 2d DCA 1992), citing Departnent

of Law Enforcenent v. Real Property, 588 So. 2d 957 (Fl a.
1991). Regarding doubl e jeopardy, this court has expressed the
vi ew t hat

Al t hough federal |aw provides sone

gui dance for interpreting the neaning of
Florida s doubl e jeopardy
clause...Article I, Section 9 of the
Florida Constitution... has historically
focused upon the protection of the

i ndi vidual, and thus provides at the
very | east the sane protection of

i ndi vidual rights as the federal
constitution.

Wight v. State, 586 So. 2d 1024, 1032 (Fla. 1991) (enphasis

added; citation and punctuation omtted.) “Having a fixed

puni shnment is a hallmark of |egitinmate governance; a system
that would permt the governnment to seek a second puni shnent
nmerely because it was dissatisfied with the initial sentence

i nposed woul d be tyrannical.” Comrent, Jimmy Ryce... Replacing

Crimnal Justice with CGvil Commtnent, 26 Fla. St. U L. Rev.
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at 504. Ex post facto protections not only protect individual
rights but limt governnment abuse. 1d. By passing the Ryce Act
the Legislature has allowed the State to indefinitely augnment
the sentence al ready i nposed any case where a jury can be
convinced that a past sex offender is “likely...to pose a
menace to the health or safety of others.” 8394.912(4). This
court should answer the first two questions certified by the

District Court in the affirmati ve.
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PO NT TWO

TH S COURT SHOULD ANSWER THE THI RD
CERTI FI ED QUESTI ON | N THE AFFI RVATI VE
(THE RYCE ACT, ON | TS FACE AND AS
APPLI ED IN THI S CASE, VI OLATES DUE
PROCESS. )

The statute’s provisions.

As not ed above, a person nust be commtted for an
indefinite period by the Grcuit Court if he has been convicted
or adjudi cated del i nquent of an enunerated sexual offense, and
if ajury finds that he suffers froma “nental abnormality”
that makes himlikely to engage in sexually violent offenses in
the future. 88394.912(10), 394.917(1),(2), 394.918-20, Florida
Statutes (2000). “Mental abnormality” is defined as “a nental
condition affecting a person’s enotional or volitional capacity
whi ch predi sposes the person to commt sexually violent
of fenses.” 8394.912(5), Florida Statutes (2000).“Likely to
engage in acts of sexual violence” is defined in the statute to
mean “of such a degree as to pose a nenace to the health and
safety of others.” 8394.912(4). The State’ s standard of proof
at trial is “by clear and convincing evidence.” 8394.917 (1).
Persons proceeded against are entitled to appoi nted counsel .
8394.916(3). The Florida Rules of G vil Procedure apply
t hroughout the proceedi ngs. 8394.9155 (1). Al hearsay is

adm ssible at trial unless the trial court finds it unreliable;
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hearsay may not be the sole basis for conm tnment. 8394.9155(5).

30



St andard of revi ew.

A decision on the constitutionality of a statute is
reviewed by the de novo standard, because it presents a pure

i ssue of law. Lowe v. Broward County, supra.

Argunent .

| nvol untary commtnent to a nental hospital is a “nmassive
curtailment of liberty” which the State cannot undertake
wi t hout providing the conmtted person with due process of |aw

Shuman v. State, 358 So. 2d 1333, 1335 (Fla. 1978). The Ryce

Act, on its face and as applied in this case, does not provide
persons subject to the Act with the due process of law that is
guaranteed by the federal and Florida Constitutions; the sole
sanction provided for in the Act exceeds in this case, as it
will in many fore-seeabl e cases, a reasonable and substantia
relationship to the object sought to be attained. The statute,
in addition, is unenforceably vague.
A. Substantive due process.
The doctrine of substantive due process protects the ful
panoply of individual rights fromunwarranted encroachnment by

the governnment. Departnent of Law Enforcenent v. Real Property

(“EDLE"), supra, 588 So. 2d at 960. The state's "police power,"

whi ch derives fromthe state's sovereign right to enact |aws

for the protection of its citizens, is not boundless and is
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confined to those acts which may be reasonably construed as
expedi ent for protection of the public health, safety, welfare,

or norals. State v. Saiez, 489 So. 2d 1125, 1127. (Fla. 1986).

The due process clauses of the federal and state constitutions
do not prevent legitimate interference wth individual rights
under the police power, but do place Iimts on such
interference. Id. In addition to the requirenment that a
statute's purpose be for the general welfare, the guarantee of
due process requires that the neans sel ected shall have a
reasonabl e and substantial relationship to the object sought to
be attained and shall not be unreasonable, arbitrary, or
capricious. |d. at 1128.

The Ryce Act denies the Respondent substantive due process
in that it does not require or even permt the courts to
consi der post-trial supervision alternatives that are | ess
restrictive than confinenment. 8394.911, Fla. Stat. (2000).
Were the State seeks to curtail individuals’ rights, it nust
do so by the least restrictive neans available to it. FDLE

supra, 588 So. 2d at 964; Padgett v. Departnent of Health and

Rehabilitative Services, 577 So. 2d 565, 571 (Fla. 1991); State

v. Leone, 118 So. 2d 781, 784-85 (Fla. 1960). The Act does not
allowthe Crcuit Courts to consider comunity-based sanctions,

whi ch coul d i ncl ude any conbi nation of electronic nonitoring,
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out pati ent counseling, inpatient counseling for finite terns,
residence in halfway houses, furloughs to test detainees’
ability to adjust to living outside confinenent, and cl ose
supervision with frequent reporting and frequent home checks.
Florida s Baker Act requires the courts to consider |ess
restrictive alternatives before ordering involuntary
hospitalization. 88394.459(2)(b), 394.467(1)(b), Fla. Stat.
(2000). Simlar provisions require the Florida courts to
consider less restrictive alternatives before involuntarily
commtting crimnal defendants or juveniles who are inconpetent
to undergo trial or sentencing, 88916.13(1)(b), Fla. Stat.
(2000), 985.223 (3)(b), Fla. Stat. (2000), and before
involuntarily admtting nmentally retarded persons for
residential treatment. 8393.11(8) (b)(2), Fla. Stat. (2000). As
not ed above, at least five states require their courts to
consider less restrictive alternatives before civilly
commtting sexually violent predators. An Arizona appellate
court has held that its SVP act is constitutional at |east
partly based on the fact that it allows consideration of
pl acenments |l ess restrictive than total confinenent. Martin v.
Reinstein, 987 P. 2d 779, 790 (Ariz. App. 1999).

The Petitioner’s expert witness, Dr. Ted Shaw, testified

that Petitioner is “neither crazy nor stupid,” and is able to
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control his conduct; that he had no reason to believe that
Petitioner is a pedophile; that consensual sado-nasochistic
activities are entirely legal between consenting adults; and
that community supervision, in his experience, was appropriate
in this case. On those facts Judge Monaco, had he been
permtted to exercise sonme discretion in the matter, could
rational ly have concluded that a sanction | ess draconian than
commtnent was called for. The Act violates substantive due
process in that the single, inflexible nmeans of protecting the
public that it creates exceeds in this case, and in other
foreseeabl e cases, a reasonable relationship to that goal. See

Sai ez, supra.

This court should not adopt the District Court’s hol ding
on this issue. It held that the Act will never inappropriately
result in comm tnent because “whether |ess restrictive
alternatives are appropriate [is an] evidentiary matter the
jury may consider in determ ning whether the personis a
sexual ly violent predator.” 767 So. 2d at 649. Defense counsel
plainly had no way to argue to the jury in this case that
el ectronic nonitoring, residence in a hal fway house, or
i npatient counseling for a finite termwth furl oughs were
appropriate and sufficient dispositions, since no | aw

authorized the trial court to inpose such sanctions in |lieu of
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comm t nent .

Kansas v. Hendricks does not dispose of this question; as

not ed above, the 1994 Kansas statute at issue in that case did
not speak to whether the courts of that state could or could
not consider less restrictive alternatives. This court should -
hold that allowing the Grcuit Courts to consider |ess
restrictive alternatives is part of the process due, under the
federal and Florida constitutions, in all civil conmm tnent

proceedi ngs. EDLE, supra; Padgett, supra; Leone, supra; Saiez,

supra. The Petitioner, at a mnimum is entitled to a new tri al
where counsel can argue, and the jury nmust be instructed, that
| ess restrictive alternatives to comm tnent can be inposed.

The Ryce Act al so denies substantive due process in
t hat —as descri bed above on Point One-it acknow edges that it
may in nost cases be holding the untreatable for “treatnent,”
it delays any effort at treatnment until after years of
i nprisonment are conplete, it precludes community care as a
transition to rejoining society, and it denies the “patients”

confidentiality. See Friedland, On Treatnent, Punishnent, and

the Cvil Commtnent of Sex Ofenders, 70 U Colo. L. Rev. 73,

114 (1999);: Comment, 26 Fla. St. U.L. Rev. 487, 512-13 (1999).
Hendri cks does not dispose of this issue; as noted above,

Kansas provides treatnent in prison and now provides for

35



transitional release fromconfinenment. Treatnment which is not
calculated to inprove a patient’s condition by definition does
not bear a reasonable and substantial relationship to the

obj ect sought to be attained. See Sai ez, supra. The Act

accordi ngly deni es substantive due process and shoul d be
decl ared voi d.

The Act further denies substantive due process in that it
does not require the State to prove its case beyond a
reasonabl e doubt. 8394.917(1), Florida Statutes (2000)(setting
out “by clear and convi ncing evidence” as burden of proof.)
This court has held that burdens and standards of proof can

i nplicate substantive due process. FEDLE, supra, 588 So. 2d 957

960. The California Suprene Court has held that a “beyond a
reasonabl e doubt” standard is required in proceedings to
civilly commt sex offenders, because “[t]he deprivations with
which the individual is threatened in commtnent are conparable
in magnitude, with respect to both the threatened | oss of
liberty and the stigmatization, to the potential deprivations

in crimnal cases.” People v. Burnick, 121 Cal. Rptr. 488, 504-

05 and n.15 (Cal. 1975); see People v. Ward, 83 Cal. Rptr. 2d

828, 832 (Cal. App. 1999). The Court in Kansas v. Hendricks

reached no decision on this issue; the Kansas civil comm t nent

statute at issue in that case required the State to prove its
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case beyond a reasonabl e doubt. Hendricks, 117 S. C. 2072,

2077. This court should follow the California Suprene Court’s

reasoni ng and decision on this point; Petitioner, at a mninmm

is entitled to a newtrial where the “beyond a reasonabl e

doubt” standard is incorporated into the jury’s instructions.
B. Vagueness.

The definition of “nental abnormality” that appears in the
Ryce Act is unconstitutionally vague. That definition is not,
as a practical matter, severable fromthe remai nder of the Act.
The District Court’s proposed resolution of this difficulty is
not wor kable, and the Act nmust for that reason be declared void
or construed in a manner that limts its application.

The Act defines “nental abnormality” as “a nental
condition affecting a person’s enotional or volitional capacity
whi ch predi sposes the person to commt sexually violent
of fenses.” 8394.912(5), Florida Statutes (2000). That
definition does not suggest to what degree the person nust be
predi sposed to commt offenses, or to what degree his
volitional (or enotional) capacity nmust be affected. The Act
purports to cure that defect by providing that a person cannot
be considered a sexually violent predator unless his nental
abnormality (or a personality disorder) nakes him*“likely to

engage in acts of sexual violence if not confined.”
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8394.912(10)(b). “Likely to engage in acts of sexual violence”
is defined as neaning that “the person’s propensity to commt
acts of sexual violence is of such a degree as to pose a nenace
to the health and safety of others.” 8394.912(4). As Judge
Sharp correctly noted in her special concurring opinion in this
case, those definitions are circular; a personis likely to
reoffend if he poses a nenace, and a person who poses a nenace

is a sexually violent predator. Westerheide, 767 So. 2d at 660

(Sharp, J., concurring specially). Nunerous commentators agree,
unsurprisingly, with Judge Sharp on that point. See Brakel &

Cavanaugh, O Psychopaths and Pendul uns: Legal and Psychiatric

Treatnent of Sex O fenders in the United States, 30 NN M L.

Rev. 69, 78 (2000); Comment, 26 Fla. St. U L. Rev. 487, 508-09

(1999); Wettstein, supra, A Psychiatric Perspective, 15 U

Puget Sound L. Rev. 597, 602 at n.26 (1992).

The statutory definitions of “nental abnormality” and
“likely” encourage an enotional and arbitrary response and do
not give juries a rational basis for deciding which persons
nmust be confined under the Act. Legislatures nust define the
terms they use in a manner that does not encourage arbitrary
and discrimnatory enforcenent; where a law fails to provide
m ni mal guidelines to those entrusted with enforcing it, a

“standardl ess sweep” results which “allows... prosecutors and
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juries to pursue their personal predilections.” Kol ender v.

Lawson, 461 U.S. 352, 357-58, 103 S. C. 1855, 75 L. Ed. 2d

903, 909 (1983); accord Wche v. State, 619 So. 2d 231, 237

(Fla. 1993).

The District Court concluded that since “likely” is
commonl y understood by the public to nmean “highly probable or
probabl e and having a better chance of existing or occurring
than not,” the standard for comm tnment set out in the Act
presents no problem 767 So. 2d at 652-53. Petitioner submts
that “highly probable” nmeans sonmething different from
“probable,” and that “likely” may nean to the average person
either “reasonably foreseeable,” “nore likely than not,” or, as

the Fifth District Court suggested, “highly probable.” See

Garcetti v. Superior Court, 102 Cal. Rptr. 2d 214, 220 n.6
(2000). Wthout greater clarification than the District Court
provi ded, the Departnent evaluators, the prosecutors and the
jurors involved in these cases will inevitably have to consult
their personal predilections when deciding who “likely”
“pose[s] a nenace.”

This court should accordingly adopt the limting
i nstruction suggested by Judge Sharp in her concurring opinion
in this case. Pointing to the fact that the Legi sl ature used

the term“nmenace” in its definition of “likely,” Judge Sharp
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concluded that “likely” should be construed by the courts as

meani ng “a high probability, greater than 50% " Westerhei de,

767 So. 2d at 661. The M nnesota Suprenme Court has reached a

simlar conclusion. Inre the Matter of Linehan, 557 NW 2d

171, 179-80 (1996). The “high probability” standard was al so

al luded to, albeit confusingly, by the majority in Westerheide.

767 So. 2d at 652-53. This court should at a mninum to limt
arbitrary enforcenent, incorporate “high probability” into the

State’s burden of proof. Kol ender; Weche.

The vagueness issue was not raised in Kansas v. Hendri cks.
The only due process issue raised in that case was the specific
guestion whether “mental abnormality” nust be construed to nean
“mental illness” within the nmeaning prior Suprene Court cases
had gi ven that phrase. That contention was rejected by the
Court. 117 S. . at 2080-2081. The Court, however, approved
the Kansas civil comm tnent act because it concluded that it
applied, by its terns, only to “a |imted subcl ass of dangerous
persons” “who are unable to control their dangerousness.”
Hendricks, 117 S. C. at 2080. The Ryce Act on its face cannot
reasonably be said to Iimt enforcenent, as far as Departnent
eval uators, prosecutors or jurors are concerned, to cases that
involve a “limted subclass” of persons who are “unable to

control their dangerousness.”
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The Kansas and M nnesota Suprenme Courts have found a
additional solution to the overly flexible elenment of “likeli-
ness” to reoffend. Those courts have construed the sexual
predator civil commtnent acts in effect in those states to
require a show ng that persons proceeded agai nst under such
acts have a nental abnormality which makes them unable to

control their conduct. In the Matter of Care and Treat ment of

Crane, 7 P. 379 285 (Kan. 2000); In re Linehan, supra, 594 N W

867, 871-72 (Mnn. 1999). The conm tnent acts construed in
t hose cases are indistinguishable fromFlorida s on this point,
and this court should adopt the sane limting construction.

As the Linehan court correctly points out, the Suprene
Court’s holding in Hendricks was that the Kansas commit nent act
was not punitive because persons to be commtted under the act
are “by definition suffering froma nental abnormality or a
personal ity disorder that prevents them from exercising
adequate control over their behavior.” Linehan, 594 N W 2d

867, 871-72, citing Hendricks, 117 S. C. at 2072 (enphasis

added); accord Crane, 7 P. 379 at 290. The Supreme Court in
Hendri cks summari zed past precedent by saying

States have in certain narrow circunstances
provided for the forcible civil detai nment
of people who are unable to control their
behavi or and who thereby pose a danger to
the public health and safety. W have
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consi stently upheld such involuntary

comm tment statutes provided the
confinenent takes place pursuant to proper
procedures and evidentiary standards. It

t hus cannot be said that the involuntary
civil confinenment of a |limted subclass of
dangerous persons is contrary to our
under st andi ng of ordered |iberty.

117 S. . at 2079-80 (enphasis added, citations omtted). The
Court applied that precedent to the case before it as foll ows:

Hendri cks...conceded that...he cannot

control the urge to nolest children. This

admtted |l ack of volitional control

coupled with a prediction of future

danger ousness, adequately distinguishes

Hendri cks from ot her dangerous persons who

are perhaps nore properly dealt with

excl usively through crim nal proceedings.
Id. at 2081. The Court concl uded t hat

Kansas does not intend an individual

commtted pursuant to the Act to remain

confined any | onger than he suffers froma

mental abnormality rendering himunable to

control his dangerousness.
Id. at 2083 (enphasis added). As the court correctly stated in
Li nehan, “[a]t no point in its analysis did the Suprene Court
state that a civil commtnent statute could pass substantive
due process without a volitional inpairnment element.” 594 N W
2d at 873.

The M nnesota Suprene Court rejected Linehan’s substantive

due process argunent by construing the M nnesota act in accord-

ance with Hendricks and finding, based on the record, that M.
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Li nehan is unable to control his conduct. 594 N.W 2d at 873-
76. (M. Linehan killed a fourteen-year-old girl while sexually
assaulting her, commtted two nore sexual assaults in the
ensui ng nonth, was convicted in the case involving the
fourteen-year old, escaped from prison and assaul ted anot her
fourteen-year-old, returned to prison then was placed in a

vi deo- supervi sed hal fway house, where he was vi deotaped during
a famly visit masturbating after playing with his
stepdaughter.) 594 NN W 2d at 869, 876-77. The Kansas Suprene
Court granted Crane a new trial based on its holding that the
jury should have been instructed that volitional inpairnment is
an elenment of the State’'s case. 7 P. 3¢ at 290. The California
courts also instruct their juries that the State nust show that
al | eged sexually violent predators are unable to control their

conduct. See People v. Ward, 83 Cal. Rptr. 2d 828, 833 (Cal.

App. 1999).

This court should either adopt the Crane and Linehan
courts’ careful reading of Hendricks and limt the Ryce Act’s
application accordingly, and in addition adopt Judge Sharp’s
suggested “high probability” construction, or else declare the
Ryce Act void for vagueness. If this court chooses the forner
course, the renedy applied in Crane and by the California

courts should be applied in Petitioner’s case as well, since
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Petitioner’s expert witness testified that he is able to
control his conduct. Petitioner is entitled, at a mninum to a
new trial where the jury is instructed that the State nust
prove a high probability that he is unable to control his

conduct. Crane; Linehan; Ward; Hendri cks.
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PO NT THREE

THE STATE FAI LED TO SHOW THAT I TS
PROPOSED EXPERT OPI NI ON TESTI MONY WAS COF
A KIND GENERALLY RECOGNI ZED | N THE
RELEVANT

SCI ENTI FI C COMVUNI TY, OR THAT | T MET

M NIl MUM STANDARDS OF RELI ABI LI TY.

ADM TTI NG EVI DENCE W THOUT SUCH A

SHOW NG VI OLATES THE RI GAT TO DUE
PROCESS OF LAW

St andard of revi ew.

This court, once it accepts jurisdiction over a cause in
order to resolve a legal issue, has discretionary jurisdiction
to consider all issues necessary to a full and final resolution

of the cause. Hall v. State, 752 So. 2d 575, 582 n.2, citing

Savoie v. State, 422 So.2d 308, 310 (Fla. 1982). Accord Cantor

v. Davis, 489 So. 2d 18, 20 (Fla. 1986).
Whet her evi dence neets the Frye standard is a question of
law which is to be reviewed by a de novo standard. Brimv.

State, 695 So. 2d 268 (Fla. 1997), construing Frye v. United

States, 293 F. 1013 (D. C Gr. 1923).

Ar gunent .

The issue raised on this point is necessary to a ful
resolution of this cause. Judge Sharp correctly stated, in her

special concurring opinion in this case, that

this statute...is not based on sound
medi cal or scientific practices or find-
ings.... The Legislature made a finding,

in passing this statute, that there
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exists a small but very dangerous groups
of people called *sexually violent
predators.’ However, there is no
evidence this group truly exists and is
i dentifiable.

Even if such a ‘syndronme’ can be
established by legislative fiat, there
is al so great uncertainty about the
accuracy of psychiatric diagnosis and
the prediction of future behavior.

*x * * % % * * % % *x * * % *x * * * *x *x *

[ T] he experts have no scientific basis
to enable themto predict future acts of
violence....there is w de-spread
agreenent anong nental health experts
that clinical predictions of

danger ousness are highly unreliable.

Westerheide v. State, 767 So. 2d 637, 661, 662 (Sharp, J.,

concurring specially). The absence of scientific consensus is
at the core of the substantive due process issue raised at
Poi nt Two above and is, accordingly, genuinely necessary to a
full resolution of this cause.

The majority of the District Court panel reached incorrect
conclusions on the Frye issue which this court should correct

See Westerheide, 767 So. 2d at 657-59. The District Court held

that Frye analysis does not apply to predictions of dangerousness
because such predictions are nerely statenents of pure inforned
opi ni on by psychol ogi sts, based on their training and experience.
767 So. 2d at 657. Petitioner submts it is in fact a hotly
debated question whether, and to what extent, anyone can nake a
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valid prediction how likely it is that an individual who is not

psychotic wll recidivate in the long term See Flores v.

Johnson, 210 F. 39 456, 462-70 (5" Cir. 2000)(Garza, J.

specially concurring) (questioning validity of Barefoot v.

Estelle, 463 US. 880, 103 S. C. 3383, 77 L. Ed. 2d 1090

(1983)); Rogers, The Uncritical Acceptance of Risk Assessnent in

Forensic Practice, 24 Law and Human Behavi or 595 (2000); Schopp

Expert Test i nony and Pr of essi onal Judgnent : Psychol oqi cal

Expertise and Commtnent as a Sexual Predator After Hendricks, 5

Psychol ogy, Public Policy & Law 120, 133-44 (1999); Friedland, On

Treatnent, Punishnent, and the Cvil Commtnment of Sex Ofenders,

70 U Colo. 73, 81-83, 137-38 (1999); Janus & Meehl, Assessing

the Legal Standard for Predictions of Dangerousness in Sex

O fender Commitnent Proceedings, 3 Psychology, Public Policy and

Law 33, 35-37 (1997); Wettstein, 15 U Puget Sound L. Rev. 597,

604-08 (1992). C. What W Know and Do Not Know About Assessing

and Treating Sex O fenders, 4 Psychol ogy, Public Policy and Law

116 (1998).
The petitioner acknow edges that the Frye issue was not
presented to the trial court in a useful manner in this case. See

West erheide, 767 So. 2d at 656-57, 661. The petitioner submts

first that the discussion in the separate opinions issued bel ow

and the literature cited in those separate opinions, in addition
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to the parties’ briefs and argunent, provide a sufficient basis
for this court to decide the Frye issue: as the authorities cited
above indicate, the majority of psychol ogists and psychol ogi sts
outweigh the small mnority of practitioners who believe that
| ong-term prediction of behavior in non-psychotic individuals is
possible. In the alternative, if this court disagrees, the
petitioner submts that the renmedy fashioned by the Second

District Court in Brimv. State, 25 Fla. L. Wekly D2537 (Fla. 2d

DCA October 11, 2000) (Brim Il1) is appropriate in this case.
That court, holding that de novo review of a Frye issue cannot be
performed without a factual record on standards in the relevant
scientific comrunity, relinquished its jurisdiction to the tria
court for it to take testinony on specific aspects of the DNA-
related issue which was raised in that case. This court, if it
does not invalidate the Ryce Act in this proceeding, should
i kewi se remand this case so that a record can be made not only
on the issue whether the relevant scientific community has reach-
ed a consensus whether, and to what extent, individual sex
of fenders’ |ikelihood of reoffending can be predicted, but also
on the significant threshold issue of who nmakes up the rel evant

scientific community. See Vargas v. State, 640 So.2d 1139, n.10

(Fla. 1st DCA 1994), holding that the relevant scientific

comunity in that DNA-related case was not limted to forensic
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scientists working in the field, who obviously have already
determned that the new science is a valid one, but that the
relevant community includes all of those whose scientific
background and training are sufficient to allow them to

conprehend and understand the process and form a judgnent about

it. Accord United States v. Porter,618 A 2d 629, 634 (D.C App.

1992) (cited in Vargas).
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PO NT_ FOUR

THE FOURTH CERTIFIED QUESTION SHOULD BE
ANSWERED | N THE AFFI RVATI VE (APPLYI NG THE
RYCE ACT VI OLATES EQUAL PROTECTI ON OF THE
LAWS. )

The District Court of Appeal held that the equal protection
issue raised by M. Wsterheide in that court was properly
characterized as a due process issue. 767 So. 2d at 653-54. That
argunent was that the Legislature has directed the Departnent to
pronmul gate rules setting out criteria for its evaluators to use
when recommending conmmtnment, see 8394.930(1) and (2), Florida
Statutes (2000), that the Departnent has failed altogether to
create such rules, and that all persons proceeded against under
the Act therefore have a claimthat the Act is not being applied
equally statew de. Petitioner acknow edges the District Court’s
ruling that this argument represents an aspect of the vagueness
cl ai m set out above at Point Two, and asks this court to treat it
as such and to grant relief on that ground.

Petitioner further asks this court to consider whether he is
not, in fact, being denied the equal protection of the laws in
that the Legislature treats alleged sexually violent predators
differently fromall other potential subjects of civil commtnent
in that it expressly precludes the trial courts from considering,
in their cases, whether less restrictive alternatives exist to

total confinenent. 8394.911, Florida Statutes.
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St andard of revi ew.

A decision on the constitutionality of a statute is revi ewed
by the de novo standard, because it presents a pure issue of |aw.

Lowe v. Broward County, supra.

Ar gunent .

In In re Young, 857 P. 2d 989, 1012 (Wash. 1993), the

Washi ngton Suprene Court held that that state’s sexually violent
predator civil commtnment schene violated equal protection of the
| aws because it failed to require consideration by the trial
courts of less restrictive alternatives to total confinenent,
while the state’s general civil commtnent |aw did require such
consideration. The Ryce Act expressly precludes the trial courts
from considering |ess restrictive alternatives to total
confinement, while this state’s general civil conmtnment statute,
t he Baker Act, requires such consideration. C. 8394.911, Florida
Statutes (2000) with 8394.459(2)(b), Florida Statutes (2000). The
Washi ngton legislature conplied with the holding in Young and
added a least-restrictive-alternative clause to its sexually
violent predator civil commtnent statute. See Wash. Rev. Code
ss. 71.09.020(7); 71.09.070; 71.09.090 et seq. (1999). This court
should follow Young and hold that the Ryce Act violates equal
protection of the | aws.

In resolving this claim this court should apply strict
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scrutiny to the Act rather than nerely deciding whether it bears
sone rational relationship to a legitimate State goal. 1n the

Matter of the Care and Treatnent of Hay, 953 P. 2d 666, 675 (Kan.

1998); In re the Matter of Linehan, 557 NNW 2d 171, 181 (M nn.

1996). The forner standard is appropriate where, as here, the
fundanmental right to liberty is at stake. Linehan, 557 NW 2d at

181; Friedland, On Treatnent, Punishnent, and the Cvil Commt-

ment of Sex Ofenders, 70 U Colo. L. Rev. 73, 86 at nn. 66-67

(1999). Strict scrutiny places the burden on the State to show
that it has narrowly tailored its Ilegislation to serve a

conpelling interest. Linehan, 557 N.W at 181; Westerheide, 767

So. 2d at 654-55. Petitioner submts that the Legislature’ s act
of affirmatively precluding the trial courts from considering
less restrictive alternatives establishes, ipso facto, that the
Legi slature has not tailored the Ryce Act in an appropriately
narrow fashion. The Act should be declared void for that reason,
as well as for the related reasons that it fails to establish
substantive due process and is punitive in relation to its stated

goal .
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CONCLUSI ON

The petitioner requests this court to answer the certified
guestions in the affirmative, to quash the decision and opinion
issued by the District Court, and to remand with directions for
hi s i mredi at e rel ease.

If that relief is not granted, the petitioner requests this
court to issue a decision and opinion narrow ng the scope of the
Ryce Act, to quash the decision and opinion of the D strict
Court, to reverse the commtnent order entered by the trial
court, and to remand with directions for a new trial consistent
with this court’s decision and opinion to be held in this case.

The petitioner further requests this court, if it does not
invalidate the Act as a whole, to remand the case to the trial
court for specific findings on issues relevant to the Frye issue

di scussed above at Poi nt Three.

Respectful ly submtted,

JAMES B. G BSON
PUBLI C DEFENDER

NANCY RYAN

ASS| STANT PUBLI C DEFENDER
Florida Bar No. 765910

112 Orange Avenue, Suite A
Dayt ona Beach, Florida 32114
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