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PRELIMINARY STATEMENT

The State concurswith Wike' spreliminary statement concerning therecord on
appeal and citation thereto, and will refer and cite to the record in the same manner
except that the State will include volume numbersto its citation to the record and to
thetranscript of theevidentiary hearing (i.e., “3R 462" for volumelll, page 462 of the
record on appeal, or “2EH 206" for volume |1, page 206 of the evidentiary hearing
transcript). In addition, it should be noted that the original trial transcript and the
transcript of the third sentencing proceedings were furnished to the circuit court for
itsconsideration inthe 3.850 proceedings (EH 194-95), and are highly relevant to the
claims presented. Indeed, the issue of ineffective assistance of counsel demands
consideration of the evidence presented at trial and at sentencing, asWike's counsel
acknowledged (EH 195). Both counsel agreed below that the trial court could
judicially notice these transcripts (EH 194-95). These transcripts, although not
included intheir totality intherecord onthisappeal, will berelied on by the State, and
the State asks this Court to judicially notice them. Where necessary or appropriate,
the State will citeto the original trial transcript (contained in the record on appeal in
caseno. 74722) and to the sentencing transcript (contained in the record on appeal in

case no. 86537), by “TT” and by “ST,” respectively.



STATEMENT OF THE CASE AND FACTS

This case is here on appeal from the denial of Wike'sfirst 3.850 motion for
postconviction relief. As discussed below, some of Wike's claims were denied
summarily; others were denied following evidentiary hearing and the post-hearing
submission of written argument by the parties. The State will set out the procedural
history of the case, astatement of the evidence presented at the guilt phase of thetrial,
astatement of theevidence presented at thethird and final sentencing phaseof thetrial,
and a statement of the evidence presented at the postconviction evidentiary hearing.

Procedural History of the Case

Wike was convicted of first-degree murder, kidnapping, sexual battery and
attempted murder by ajury in Santa Rosa County, following atrial which began on
June 12, 1989. He appealed to this Court, raising six issues. (1) thetrial court erred
in denying the motion to suppress evidence obtained as the result of a warrantless
arrest; (2) thetrial court erred in denying a defense challenge for cause; (3) thetria
court erred in denying a motion for judgment of acquittal as to kidnapping felony
murder based on kidnapping; (4) thetrial court erred in shackling the defendant; (5)
thetrial court erred in denying a continuance of the penalty phase of thetrial; (6) the
trial court erred in allowing the prosecutor to cross-examine the defendant about

remorse at the penalty phase. This Court affirmed the convictions, but reversed the
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death sentence, concluding that a continuance of the penalty phase should have been

granted. Wikev. State, 596 So.2d 1020, 1024-25 (Fla. 1992). ThisCourt remanded

the case to the circuit court for resentencing.

Onremand, thejury unanimously recommended adeath sentence, and thetrial
court imposed one. Wikeagain appealed tothisCourt, raising elevenissues, of which
thefirst wasdeemed dispositive. A mgjority of thisCourt found that denying defense
counsel thefinal closing argument wasreversibleerror; again, the casewasremanded

for resentencing. Wike v. State, 648 So.2d 683 (Fla. 1994).

On remand, Wike was once again sentenced to death. As in the second
sentencing hearing, thejury recommendation of deathwasunanimous. Thetrial court
imposed a death sentence, finding four aggravating circumstances: (1) prior violent
felony convictions(a1974 robbery and, aswell, theattempted murder, kidnapping and
sexua battery committed contemporaneously to this murder); (2) the murder was
committed to avoid arrest; (3) themurder washeinous, atrocious, or cruel (HAC); and
(4) the murder was cold, calculated and premeditated (CCP). Wike appealed once
again to this Court, raising four issues: (1) the trial court erred in refusing to allow
Wike' scounsel towithdraw after Wikestruck himin open court inthe presenceof the
jury; (2) prgjudicial and unnecessary details of the crimescommitted by Wikeagainst

the murder victim’'s sister were presented in evidence; (3) the jury instructions
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regarding CCP, HAC, prior violent felony and committed to avoid arrest were vague
and inadequateto definethese aggravators, and no anti-doubling instruction wasgiven;
and (4) the evidence was insufficient to support the finding of the CCP and avoid-
arrest aggravators. ThisCourt found no merittoissuesl, 2and 4. Astoissue 3, this
Court found that most of the claims raised in issue 3 were not preserved, but, in
addition, weremeritless. ThisCourt noted that the CCPinstruction given* specifically
provided that premeditated means the defendant exhibited a higher degree of
premeditation than that whichisnormally requiredin apremeditated murder,” (internal
guotation marks omitted), and that the HAC instruction given at trial was the same
instruction the Court had approved in Hall v. State, 614 So0.2d 473 (Fla. 1993). Thus,

Wike sdeath sentencewasaffirmed. Wikev. State, supra, 698 So.2d 817 (Fla. 1997),

cert. denied, 522 U.S. 1058, 118 S.Ct. 714, 139 L.Ed.2d 655 (1998).

On January 8, 1999, Wikefiled amotion for postconvictionrelief inthecircuit
court, raising fifteen claims: (1) violation of right to speedy trid; (2) denial of Wike's
right to be present at all stages of tria; (3) unconstitutional arrest; (4) fruit of
unconstitutional arrest should have been suppressed; (5) illegal search of parents
home; (6) insufficiency of evidence to support conviction; (7-11) ineffectiveness of
counsel infailing to achieve suppression of evidence, failing to investigate witnesses

and present alibi evidence, failing to move for change of venue, failure to ensure
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presence of defendant at all critical stages of trial, and failing to ensure presence of
defendant at sidebar conferences; (12) ineffectiveness of trial counsel in failing to
obtain ajury drawn from afair cross section of the community; (13) ineffectiveness
of counsel at the first resentencing for alowing the state to have the fina closing
argument; (14) ineffectivenessof counsel at all three penalty phases; and (15) aBrady
claim of state suppression of exculpatory evidence.

Thecircuit court summarily deniedrelief on clams1-6 ontheground that these
claimswereor should have beenraised ondirect appeal. Thecourt summarily denied
relief onclaim 12, finding it insufficiently pled. Thecourt summarily deniedrelief on
claim 13 and that portion of claim 14 alleging ineffective assistance of counsel at the
first two sentencing proceedings, finding that neither of these claimswere or could be
supported by case law. The court ordered an evidentiary hearing on Claims VI
through X1, XV, and so much of Claim X1V asrelated to thethird sentencing hearing.
Order on Huff Hearing, filed March 6, 2000 (2R 220-23).

Theevidentiary hearing took placeon April 19, 2000. Thecircuit court granted

the parties permission to file written argument. On September 27, 2000, the circuit

1 This order is not indexed independently in the record, but
is attached to the circuit court’s final order denying relief
and is in the record at the pages cited above.
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court issued a24 pageorder denying relief (with morethan 300 pagesof attachments)
(2R 195 et seq).
The Evidence Presented at the Guilt Phase of Trial
The evidence presented at the guilt phase of the trial was summarized by this
Court on direct appeal:

The facts reflect that at approximately 6:30 am. on
September 22, 1988, a couple found eight-year-old Sayeh
Rivazfar alongside a rura road in Santa Rosa County.
Sayeh was waving one hand and held the other to her
throat. The couple noticed that Sayeh's throat was cut and
immediately droveher toastoretocall for help. Duringthe
drive, Sayeh told the couple that a man named "Ray" had
taken her and her sister from their home and to the woods
where he cut her throat and killed her six-year-old sister,
Sarah. Later at the hospital, it was determined that Sayeh
suffered a cut throat and two lacerations to her vagina
which were consistent with forced penetration.

A search for Sarah Rivazfar began shortly after
Sayeh was found. Sarah's body was found in the woods
about seventy-fivefeet fromthedirt road where Sayeh was
picked up. Footprints were also found at the scene.
Sarah's handsweretied behind her back and her throat had
been cut. Crime scenetechniciansrecovered several items
of evidence from three separate locations near the area
where the body was found. These included pieces of shirt
material, tire tracks, and blood stains.

Ontheinformationinvestigatorsgathered from Sayeh
and her mother, they determined that Wike was a suspect.
Officers immediately went to the Wike residence. From
neighbors they learned that an elderly couple, a
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thirty-year-old man, and a child lived in the house. They
aso learned that the elderly man was confined to a
wheelchair. Parked in front of the house was an older
model green Dodge automobile, with a dent on the side,
which fit the description given by Sayeh and her mother as
being Wike's car. A computer check revealed that the car
was registered to a Raymond Wike. Although no one
answered when an officer rang the front doorbell, another
officer heard movement inside. The officers had the
dispatcher call thehouse. A mannamed Ray answered. He
was asked to come outside with his hands on his head.
When he did, the officers arrested him on the spot. Then
the officers conducted a sweep of the house to determine
If therewere other occupants. After the sweep, theofficers
obtained a search warrant and searched the house and the
car and seized severa items of evidence from each. The
automobile was also seized. . . .

Attria, PatriciaRivazfar, the girls mother, testified
that she and her children had known Ray Wike for alittle
over ayear. Evidence seized from Wike and his vehicle
established that: Wike, being atype "A" secretor, could
have contributed to the semen stainsfound on variousitems
inthecar; (2) semen stainsfrom atype"A" secretor were
found on the torn pink bathing suit found inthe car; (3) a
child's sock found on the car had type "O" bloodstains,
matching Sayeh'stype; (4) the car seat material had type
"O" bloodstains, as did the underpants that Sayeh wore;
and (5) other bloodstains matching Sarah'stype "O" were
found on the pine needles obtained from the scene where
Sarah's body was located and also on clothing material,
tennis shoes, and a blue blanket seized from the carport.
Further DNA testing of the blue blanket identified thetype
"O" blood found as positively coming from Sayeh.
Additionally, ahair expert testified that, from apieceof torn
material found at the scene, she found two head hairs that
werecons stent with Wike'shair. Shealsotestifiedthat two



pubic hairs consistent with Wike's were found, and that
other head hairs were found consistent with the hair of
Sarah and Sayeh. An examination of the clothing from
Sarah revealed a pubic hair consistent with Wike's, and a
head hair consistent with Wike'swasfound on both Sarah's
and Sayeh's underpants.

Fingerprint evidence was presented that established
two palm prints matching Sayeh'swere found on the trunk
of Wike'scar. One of these prints was made in blood or a
substance of a high protein content. Two pam prints
matching Wike'swerelocated on the edge of thetrunk, and
these prints were also made in a substance of high protein
content. An expert in tiretrack comparisons testified that
plaster casts and photographs of thetiretracksfound at the
scene matched the tires from Wike's car.

Sayeh testified that she and Sarah went to bed on
September 22 around 8 p.m. She explained that they both
woretheir clothesto bed sincethey were sometimeslatefor
thebusinthemorning. Shestated that shewokeupinacar
parked in front of her house and that she recognized the
man's voice as her mother'sfriend Ray. Since shewas not
fully awake, she went back to sleep. Furthermore, she
stated that the man put Sarah in the back seat of the car
and, when she asked for her mother, Ray told her that her
mother was coming. Sayeh remembered traveling on a
paved road, which then turned into adirt road. The child
stated that, when they stopped, Wikeraped her onthetrunk
of the car. Afterwards, they then got back into the car and
proceeded to adifferent location, wherethey stopped again
and walked inthewoods. At that point, Ray pulled aknife
with finger grips on it and told Sayeh to say a prayer and
then cut her throat with theknife. She explained that Sarah
was screaming and then Ray cut her throat and left.



Wike testified in his own defense and denied
involvement in any of the crimes committed against the
girls. Wike explained that somebody el se could have used
the car because he had been drinking and smoking
marijuanathat night.

596 So.2d at 1021-23.

Inaddition to thesefacts summarized above, thetestimony presented at trial also
showed:

MoesBauldreewasdriving hiswork truck onaone-lane“dam” road just north
of the Allentown dump at 5:30 a.m. on September 22, 1988, when hecameuponapale
green mid-70's Dodge Monaco with adamaged left front fender and doors sitting in
themiddle of theroad, about aquarter of amilefrom highway 89 (5TT 319-22, 328).
A manwasleaninginsidethedriver’ ssiderear door (5TT 322-23). Thisman stepped
away from the car and walked toward Bauldree (5TT 324). The man wore apair of
light-colored shortsand light blue tennisshoeswith stripes (5TT 325-26). Theshorts
had dark red, fresh looking blood blotched on the front (5TT 326). The man asked
for jumper cables (5TT 327). When Bauldreetold him he had none, the man asked
him what time it was. Bauldree told him it was twenty till six; the man kind of
mumbled to himself, and then told Bauldree he had been there since 2.00 am. (5TT

327). The man went back to his car, cranked it after a couple of tries, and drove off

(5TT 327). Although Bauldree could not identify Wikeat trial amost ayear later due
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to his changed appearance, he had picked Wike's picture out of a photo lineup the
afternoon of September 22, 1988 (5T T 304, 310-15, 333, 429). Bauldreetestified that
at the time he picked that photograph, there was no question in his mind that the
photograph he picked was the man he had seen (5TT 333-34).

When Ronnie and TeresaWright came by alittlelater and saw Sayeh standing
by the road holding her throat, Sayeh not only identified the man who had hurt her as
“Ray” but described hiscar aslarge and green, with adent in thefender (3TT 60, 65,
69).

Wike's car was agreen 1975 Dodge Monaco, damaged on the left side (4TT
195, 233-34; 5TT 443-44).

A set of keys found in an “indention” on the rear bumper of Wike's Dodge,
nexttothelicenseplate (4TT 237-39), wasidentified by Sayeh’ smother Pat Rivazfar
as being Sayeh's “play keys’ (6TT 543).

Sayeh had been stabbed in the neck with asharp knife whose blade penetrated
al the way to the cervica spine, where the blade was stopped by bone (4TT 119).
The knife blade penetrated the carotid cheek, exposing the carotid artery, but just
missed that artery, thejugular vein, thetracheaand theesophagus (4TT 118-19, 121).

Thetreating physician testified that it was*“far beyond amazing” that Sayeh survived
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(4TT 121). Sayeh also suffered “deep” lacerations to her vagina that required
immediate surgery (4TT 107).

One item found on the ground near Sara’ s body was part of atorn shirt with
metal shavingsinthepocket (4TT 146-47). Asamachinistwhoranamillingmachine,
drills, lathe, and horizontal mill, Wike would get metal shavings in his pockets and
shoes (5TT 439). The shavingsin Wike's pocket were compared to shavingstaken
at each of the four machines Wike worked at; a chemical analysis of the metals
contained in these shavings showed that the metal shavingsin the shirt pocket at the
scenewere consi stent withthemetal shavingsat Wike swork place (5TT 459, 466-67,
472-74).

Fingerprint examiner Paul Norkustestified that the printson thetrunk of Wike's
1975 Dodgeappeared from hisfield testing to have been madein blood or asubstance
with ahigh protein content (4TT 281). Swabbings were taken of the substance for
further, more precise analysisin the crime lab (4TT 206). FDLE serologist Kevin
Noppinger conducted this analysis, and his testing affirmatively and positively
identified this substance as being “human blood” (5TT 385-86). Swabbings of
Wike' s hands also revealed the presence of blood (5TT 384-85).

Kevin Noppinger tested additional material takenfromthecrime scene, Wike's

car and his parent’ shome and submitted to him for the presence of blood and, aswell
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for identification by typeand other genetic markers(i.e., enzymesand proteins) of any
blood found (5TT 356 et seq). Asatype“A” secretor, Wike not only could have
contributed to the semen stainsfound on variousitemsin hiscar, but, considering type
along with other genetic markers present, was part of only 7% of the male population
that could have so contributed (5TT 397-98).2

Wike' sstepfather Dallas Ober testified that Wikewasliving out of hiscar, but
often parked hiscar infront of their house (6TT 510-11). Hehad comeby their house
after work on September 21, but left soon afterwards, wearing adark pullover shirt
and alight colored pair of tennis shoes with a stripe down the side (6TT 510-11).
Ober next saw Wikeat 6:00 a.m. the next morning, walking toward the garden hose by
the pool; he heard Wiketurn on the hose (6 TT 512-13). Ober did not think anything
about this, because Wike typically used the garden hose to bathe himself (6TT 518).

Wikethen cameinto the house and went to sleep on theliving room floor (6TT 514).

The Evidence Presented at the Third Sentencing Proceeding

2 her itens identified in this Court’s opinion matched not
only as to type but also as to additional genetic markers,
although it is not wholly <clear from the testinony what
additional identifiers existed with each item as Noppinger
continually referred in his testinony to a chart containing this
additional information (e.g., 5TT 355, 391-95)).
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The State presented a number of witnesses to acquaint the jury with the
underlying facts of the case and the nature of the crime. This evidence basically
replicated the guilt-phase evidence set out above.

Wike presented a number of mitigation witnesses, beginning with a defense
investigator who testified that ablood test was administered to Wike the day after he
wasarrested, indicating that he had ingested marijuanasometimewithin thelast 30 days
(8ST 725-30).

Next, the previous testimony of Dallas Ober (now deceased) was read to the
jury. Ober wasWike' sstepfather (8ST 733). Hehad knownWike’ smother for about
30 years; infact, he had worked for Wike' sfather in Pennsylvania (8ST 733). Ober
testified that “Big Ray” asWike' sfather was known, and “Little Ray,” asWike was
known, were very close (8ST 735). Wike' sfather took his son to the park, to work,
skating, and fishing (8ST 735). Ober moved away after Wike's father died, but
married Wike's mother in 1976, and they moved to Floridain 1987 (8ST 736-37).
Wike moved to Florida too; in fact, he drove their U-Haul truck (8ST 737). Ober
testified that Wike drank and smoked marijuana, although heusually stayed away from
their home until he was “ pretty well sobered up” (8ST 737-38). Ober once found
marijuanain hisboat (8ST 738). Accordingto Ober, Wike got intoxicated quickly:

“two beers and a shot of whiskey and he wasloaded” (8ST 738). Wikegot ajob as
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amachinist soon after moving to Florida (8ST 738). However, he basically wanted
to spend histime and hismoney on himself; it waslike“ pulling thorns’ to get him to
help with household chores or with expenses (8ST 739). Ober asked him to leave
(8ST 739). At the time of the murder, Wike was living out of his car (8ST 740).
Dr. Radelet, an award-winning professor of sociology at the University of
Florida, testified next, asan expert in criminology and capital punishment (8ST 747-
58). Radelet testified that he had done extensive research on the question of future
dangerousness (8ST 758). According to him, there are two methods of assessing
futuredangerousness: (1) adiagnosisafter evaluation by apsychologist or psychiatrist;
and (2) aprediction based on actuarial or statistical analysis (8ST 759). Dr. Radelet
claimed that the latter method, in which the characteristics of a given offender are
plugged into apredictivestatistical formula, wassuperior (8ST 759-60). Dr. Radelet’s
research included an examination of studies conducted by others and a review of
newspaper clippingsabout pending capital cases (8ST 762-65). Inthe Wike case, he
alsoreviewedthetrial transcript, policereports, and prison andjail recordsgoing back
toWike' sfirstincarcerationin 1974 (8ST 766). Dr. Radelet believed “ quite strongly”
that, if Mr. Wike were sentenced to life imprisonment, he would “be able to make a
satisfactor[y] and non-violent adjustment to prisonlife’ (8ST 767, 779). Hebasedthis

opinion onthesefactors: (1) Wikewould servetherest of hislifeinprison; (2) Wike's
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criminal history was not “particularly lengthy”, consisting of three prior felony
convictionsbeginning with arobbery in Pennsylvania“ about twenty yearsago,” atheft
in Ohio in the 1970's and “another” felony conviction in Texas, none of which had
resulted in prison time; (3) Wike had been regularly employed; (4) Wike had not
attempted to justify hiscrime; (5) Wike had close family; (6) Wike had no history of
psychosis or other mental abnormality; (7) there was no evidence of a“high degree”
of pre-planning in this case; and (8) Wike had mostly behaved himself while
incarcerated (8ST 767-72). Dr. Radel et discounted reportsof verbal altercationswith
officersof the SantaRosaCounty jail and evidenceindicating that Wikewas planning
an escape attempt (reportedly, ahandcuff key had beenfoundin hispossession) (8ST
772).

Immediately following Dr. Radelet’'s testimony, Wike struck his defense
counsel, in front of the jury (9ST 809). After the jury was removed, the court told
Wike:

And | hopeyou realize, Mr. Wike, you personally -
and no one else in the courtroom - but you personally just
destroyed the credibility of thelast witnesswho testified to
the future dangerousness of the defendant as being non
existent. And you personally showed to the jury that his
testimony was not credible. And that you do pose, based
upon your exhibit to the jury, the potential of that future

dangerousness. And you did that to yourself, sir. Andthe
public defender did not do it, no one else did; you did.
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(9ST 812-13). Defense counsel B.B. Boles concurred, stating to the court:
We have spent four days trying to establish some

credibility withthisjury. | canonly surmisethat any degree

of credibility that | may have had was also destroyed

because of the testimony of the preceding witness.
(9ST 814). Co-counsel Barksdal e opined that it would bedifficult to “ of fset what has
happened in this courtroom,” noting that counsel had been experiencing difficulties
withMr. Wike. Mr. Bolesexplained that part of their difficultieswith Wikewerethat
he persistently wanted his attorneys to €licit inadmissible or otherwise unhelpful
testimony (9ST 831). Another part “ of theproblemisthat what individual stell usthat
they would be ableto testify to and what Mr. Wike apparently believesthey’ |l be able
to testify to are frequently two very different things’ (9ST 836). Mr. Bolestold the
court that he and Mr. Barksdale had “tried to prepare to the best of our ability a
penalty phase strategy that would demonstrate as much arguable mitigation aswe can
find” (9ST 832). Mr. Barksdale added that “we tried to get some degree of defense
in this case and at the same time accommodate [Wike]” (9ST 839).

Thetrial court, noting that it had previously addressed and rejected asmeritless

Wike' svariousallegationsof ineffective assistance of counsel, denied Boles' motion
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to withdraw. The court also denied a defense motion for mistrial because the
circumstances giving rise to the motion had been created by the defendant himself.3
Thedefensenext called Wike' soriginal trial co-counsel Randall Etheridge (9ST
349). Etheridgetestifiedthat, at trial, state’ switnessM oesBauldreehad identified him
asthe person Bauldree had seen early inthe morning of September 22, 1988 (9ST 849-
50). On cross-examination, Etheridge noted that when Bauldree had seen Wike, he
had been wearing shorts and had long hair and abeard, while at trial he waswearing

asuit andtie, had cut hishair and shaved hisbeard, and had gained weight (9ST 853).

Rosemary K ey testified that Wikewas her husband’ sco-worker, and that Wike
had been aregular visitor to her home (9ST 858-59). Shefrequently saw Wikedrink
and smoke marijuana (9ST 859-60).

Frank Freeman testified that he had been a co-worker with Wikein 1987 and
1988, and had socialized with him at hishome (9ST 861-62). Freeman observed him
drinking beer and smoking marijuana(9ST 862-63). Wikewasat Freeman’ shomethe
evening of September 21, 1988, until 10:00 to 10:30 p.m. (9ST 963). Freeman saw

Wike drink two or three beers (9ST 864).

3 The denial of these notions was affirned on appeal. 698
So. at 819-21.

17



Wike testified on his own behalf. He insisted that he had been wrongfully
convicted and that he wasinnocent (9ST 868). Hetestified that he had drunk afew
beers at a friend’s house after getting off work, then had gone to another friend's
house to drop off a camera, had gone from there to a gas station to buy gas and
cigarettes, and then had gone to abar he could not name, where he had drunk afew
more beers and smoked a “couple of joints’ (9ST 870). From there he went to a
place called the “Cove,” where he drank some more, and then he drove to a bar in
Pensacolacalled the”Eagle Lounge” (9ST 870-71). Hegot “ pretty well intoxicated”
there, and called hisfriend“ Angie;” hehad made prior arrangementswith“ Angie” to
park his car at a place called the “Scenic Hills Lounge” because he already was on
probation for one DUI and had another pending and he did not want to take achance
on getting a third (9ST 871). So he left his car at the Scenic Hills Lounge, where
“Angi€e’ picked him up and took him to “her place,” where he spent the night (9ST
871).

Wiketestified that he was between eight and ten years old when hisfather died
(9ST 871-72). They played ball, roller skated, fished, boated, picnicked and camped
together (9ST 872). Hisfather was a school bus driver, and would often take Wike
with him (9ST 872). Hisdeathwas“really hard” on Wike (9ST 873). He blamed it

on doctors; he could not understand why his father was gone; he was “lost” (9ST
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873). He began having problems with his mother (9ST 873). His mother was
hospitalized and he was “passed around between the family,” going from “aunt to
aunt” (9ST 874). Then he was sent to the Hershey school in Hershey, Pennsylvania
(9ST 874). Hedid not like it there and ran away every chance he had (9ST 875).
Once he baked acakefor hismother and ran away to deliver it to her, 171 milesaway
(9ST 875). At age 17, hejoined the military, but was released after 29 days because
he had “scoliosis of the spine” (9ST 876). He joined the Job Corps, spending six
monthsin |daho and then returning to Pennsylvaniafor another six months(9ST 877).
He spent the next four and ahalf yearsin Cleveland, Ohio, andthe 11 or 12 yearsafter
that in Texas (9ST 877). He moved to Floridawhen he learned that his stepfather’s
health was bad and his mother’ s was deteriorating (9ST 877).

Wike testified that he began smoking marijuana at age 15 or 16, and began
drinking heavily in Texas; hedrank “all thetime” and smoked marijuana“all thetime’
(9ST 878). Atthetimeof the murder, he was making $800 amonth and spending all
of it on drugs and alcohol (9ST 881). Asked about the earlier incident in the
courtroom, Wiketestified that he was under alot of stressand strain, because he had
been convicted of something he had not done, and it had been “going on” since 1988

(9ST 882). Wike hoped the “truth” would come out some day (9ST 887).
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On cross-examination, Wikeadmitted that in hisprevioustestimony he had not
mentioned the Silver Eagle lounge or having spent the night with“ Angie” (9ST 890-
92). Hea so admitted that “ Angie” had never testified, claiming that was precisely why
he had been trying to get rid of hisattorneys, because they had not |ooked for her and
then she had “left town for three years’ (9ST 895). Hetestified that the “little girl’s
palm print” got on histrunk lid because he had known the family and had dated the
mother; asked how that print was*“in blood,” Wike answered: “ That was never said”
(9ST 896-97).* Hed sotestified that when“ Angi€” dropped him off at the Silver Eagle
that morning, he“jumpedinhiscar” becausehewasrunninglate, droveto hisparents
house, opened the trunk, grabbed the “stuff” and put it on the porch to be laundered
(9ST 897). Heexplained that if his hands touched that “substance” when he closed
thetrunk, that would explainthe“ drop” on hisshoe (9ST 897).> Wike conceded that
thepiecesof shirt withironfilingsor shavingsinthe pocket could have beenfrom his

shirt and the shavings might have come from his work place, where he was a

* Wke was wong here. As noted earlier, FDLE serol ogist
Kevin Noppinger affirmatively testified at trial that State’'s
exhibit 37 (earlier identified by crinme scene analyst Jan
Johnson as a swabbi ng of substance found on the trunk of Wke's
car, 4TT 206), was “human bl ood” (5TT 385-86).

> The blood on Wke' s shoe was positively identified by
Kevi n Noppi nger as human bl ood, matching that of Sayeh Rivazfar
in type and various enzynes and proteins (Sayeh has Type O
bl ood, Wke has Type A, and Sara had Type B) (5TT 362-64).
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machinist; however, he could not say for sure, because he was not wearing that shirt
that night and wasnot the personwho put it “there” (9ST 898-99). Wike claimed that
if he had committed the crime, hewould have washed hishands and police would not
have found blood on them later, but he had not even realized therewasblood in or on
his car or on the blanket (9ST 899). Wike testified that the police had told Mr.
Bauldree which photograph to pick out of a lineup, and that Sayeh Rivazfar's
identification of himwasthe product of grownupstelling achild what to say (9ST 899-
901). Wike testified that prosecution had coerced Teresa Wright's testimony that
Sayeh’sfirst words to her were “Ray cut me” (9ST 901-02).

Opel Hagen testified next. She lives in Pennsylvania and is Wike's second
cousin (9ST 911). At the time of her testimony, she was 71 (9ST 911-912). She
testified that “Big Ray” and “Little Ray” were“awaystogether” (9ST 913). Wike's
father passed away when Wikewas 11 or 12 (9ST 913). Wikewas a“sad kid;” he
“just al went to pieces’ (9ST 914). His mother had a nervous breakdown and was
hospitalized for several months(9ST 915). Wikewent tolivewith hisgrandfather; he
may have moved once, but his grandparents had him most of thetime (9ST 915-16).
When hismother got out of the hospital, shetook Wike back home (9ST 916). Some
time afterwards, he was sent to the Hershey school, about a three hour drive away

(9ST 916-17). Hismother visited often, but Wikewanted to be at homewith her (9ST
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917). Hetried torun away four or fivetimes (9ST 918). Hismother tried to obtain
psychiatric help for him, but wasfinancially unableto (9ST 918-19). Mrs. Hagen|ost
touch with Wike after he returned from the Hershey school, but she loved him and
asked the jury to spare hislife (9ST 919).

Wike' s next witness was hisaunt Linda Zahurony (9ST 924). Shewasinthe
fifth grade when Wike was born (9ST 925). Wike was a “happy child” and a
“beautiful child” (9ST 925-26). He and his father were “inseparable” (9ST 926).
When his father died, his “whole world changed” (9ST 927). His mother had a
nervous breakdown and was hospitalized; Wike stayed with his grandparents (9ST
928-29). After her release, he stayed with her, until one day helocked himself in his
room and trashed it (9ST 930-31). Afterwards, his behavior got worse, and he was
sent to the Hershey school (9ST 931-32). After heleft the school, Mrs. Zahurony |ost
regular contact with Wike, although shekept intouchwith hismother by tel ephoneand
mail (9ST 933). Sheloved Wike; hehashad a“troubled” lifeand, except for her and
Opel Hagan, her family had turned their backson Wikeand hismother (9ST 934). On
cross-examination, sheacknowledged that Wike' sfather had probably spoiled himand
that he had not liked the Hershey school because he could not “ handle” thediscipline
(9ST 936); he consistently had rejected any type of disciplineor order inhislife (9ST
937).
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RamonaFrazier, Wike' sstepsister (Dallas Ober’ sdaughter) testified next (9ST
939). ShehasknownWikeall hislife, but had no regular contact with himuntil 1978,
when shewas 16, whileliving in Texaswith her father and Wike' smother (9ST 939-
40). Hedrank often and smoked marijuana (9ST 942). When he smoked marijuana,
hewas*mellow,” but when drinking hewasviolent, especially to hiswife (9ST 942,

944). Shelost contact with Wikein 1979, when she moved to Arkansas (9ST 943).

Wike' sfina witnesswas hismother, Alice Ober (9ST 946). Shetestified that
shehad married Wike' sfather when shewas 22 or 23 and hewas 25 yearsolder (9ST
947). Wike' sfather had raised two girls, but Wikewashisonly natural child; thetwo
wereinseparableand Wikewas spoiled (9ST 949-50). AtthetimeWike' sfather died,
Mrs. Ober had been in the hospital with kidney, bladder and femal e problems (9SST
951). Hisdeathwasunexpected (9ST 951). Wike“threw afit” (9ST 952). Although
Wikewas “devastated,” he did not cry and or mourn (9ST 952-53). Mrs. Ober had
a nervous breakdown and was hospitalized for three months; while she was away,
Wikewas cared for by hisgrandmother (9ST 954-55). Afterwards, Wike lived with
his mother until 1967, when she was contacted by the Hershey School and was

persuaded to put him in a school described to her as being a “fantastic” school for
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boyswith one parent (9ST 955). Wikewastherefor threeyears, although he did not
want to be there and continually tried to run away (9ST 956).

Mrs. Ober testified that her financia situation changed dramatically after her first
husband’ sdeath; shetried livingwith “ other people’ for awhile, but when*Raymond
would maybe cause alittle problem,” they would say “you can stay but he hasto go”
(9ST 956). Shewanted to obtain psychiatric help for him but could not afford it (9ST
959). Shetedtifiedthat Wikebegantodrink at age11, and hedrank regularly thereafter
(9ST 960). After they moved from Pennsylvania, she learned that he smoked
marijuana, and once in 1973 or 1974 saw white powder that a friend told her was
cocaine (9ST 961-62). She testified that her son got “mean” when he drank; you
could not talk to him or reason with him (9ST 962). She bought him four cars; he
demolished them al (9ST 965). When she married Mr. Ober, Wike ruined her
wedding reception by gettinginto afight with her brother, destroying thewedding cake
and destroying “thewhole building inside” (9ST 963). Then he took off in her car,

gettingit stuck and ruining the suit she had rented for him and had paid for (9ST 963).

When the Obers moved to Floridain 1987, Wike rented an apartment from
them. Sometimes he paid rent, sometimes he did not; Mrs. Ober picked up the bills

because Wike “was busy spending his [money] on booze and dope’ (9ST 967). In
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1988, when sheand Mr. Ober moved to ahouse on Airport Road, Wike did not move
with them (9ST 968). He did, however, drop by almost every day (9ST 968).
Mrs. Ober testified that he son needed help that he should have had and never

got (9ST 970).

The Evidence Presented at the 3.850 Hearing

Wike' sfirst witness at the postconviction evidentiary hearing was his mother.
She was not present when police first searched their home pursuant to a warrant;
however, her husband Dallas Ober could not read (EH 11). Sheinformed Wike' strial
attorney Terry Terrell of thisfact beforetrial, during a10-11 hour meeting with him,
asthey discussed Wike' s life from conception to the present (EH 12). She also told
Mr. Terrell of aconversation she had withthevictims mother Pat Rivazfar, inwhich
Rivazfar had stated that she would rather see her children dead than lose custody of
them to her husband (EH 19). On cross-examination, Mrs. Ober testified that Mr.
Ober could “print his name on acheck and that’sall” (EH 22). If Mr. Ober had put
his name on a consent to search, the name would have been printed (EH 22-23).

Wiketestified next. Hedid not “ believe’ that hewas present at hisarraignment

(EH 27). Healso missed docket callson January 19, 1989; March 23 1989; and April
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4,1989 (EH 28). Onthefirst two daysof jury selection on June 12 and 13, 1989, he
came into the courtroom before lunchtime; he did not know how much of the
proceedings he had missed on either of those days (EH 29-30). He also missed the
beginning of each of thefirst twotrial days, on June17 and 18, 1989 (EH 30-31). He
did not waive hisright to be present at any of these times.

Wiketestified that healso did not attend 10 or more sidebar conferencesat trial
and another “handful” at the final penalty phase (EH 31-32). He did not waive his
presence at these sidebar conferences (EH 32).

Wiketestified there was “ quite abit” of media coverage of his case following
his arrest and leading up to the trial (EH 33-34). However, histrial counsel did not
move for a change of venue and the case was tried in Santa Rosa County (EH 43).

Wiketestified that police had developed 25 rolls of film they had taken out of
the trunk of his car - pictures he had taken showing, among other things, his alibi

witness AngieFaulk and “ happy times’ he spent withthe Rivazfar family (EH 44-45).

Wiketestified that Angie Faulk could have supported histheory of innocence
if she had testified; she could havetestified that she had picked him up at Scenic Hills
Lounge early in the morning, that they had gone in her van to her place and gone to

bed, that she had brought him back the next morning to his car at the Scenic Hill
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Lounge (EH 46). Wike claimed that he had told his attorney and investigator about
Faulk before trial (EH 47).

Wike also claimed that his attorneys failed to discover and/or follow up on a
June 28, 1989 newspaper report that the Rivazfar children had been molested by a
family member, and failed to locate and present witnesses whose names Wike had
given them, including: (1) Tara Leonard, who could have verified that he was at
Racetrack shortly before midnight on September 21, and that he had been drinking;
(2) Madell Lynn, who could havetestified that she had seen Wikein hisvehicleat her
beauty salon at the sametimethe police had hisparents home surrounded; (3) Glenda
Hillard, who could haveverifiedthat hewasat Fred' sbar at 11 p.m. on September 21,
(4) Mike and Rosie Keys, who could verify that Pat Rivazfar had used his car on
occasion; (5) Terry Schuster, who could verify that Wike had lost hisidentification;
(6) Kathy Bennett, who could verify that Wikewasunfamiliar withthe Allentown areg;
(7) Dallas Smith, who could verify that Wike had gone to her place the night of
September 21 and dropped off acamera; (8) Tommy Osborn, abarmaid at the Silver
Eagle L oungewho could verify that Wikehad | ost the alleged murder weapon in apool
gameseveral monthsearlier; and (9) AngieFaulk Brown, who could havetestified that
hewaswith her at her mother’ shouseintheearly morning hoursof September 22 (EH
49-57).
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On cross-examination, Wike denied having told Detective Bryan that he had
drunk 3-4 beersthat evening and was not drunk (EH 66-67). He denied having been
told by defenseinvestigator Jim Martin that he had been unableto find any witnesses
to verify hiswhereabouts between 1 a.m. and 6:00 a.m. the morning of September 22
(EH 67). Wike could not recall if he had told Martin anything about the Silver Hills
Lounge when hefirst talked to him (EH 67). He admitted having the keysto his car
when Angie brought him back to the Scenic HillsLounge at about 5:50 a.m. (EH 69).
But, someone could have had the keys duplicated, “used the vehicle and parked it
back,” because 4-6 months before the crime, he had been “tailed” by two different
vehicles (EH 76). He had written the tag numbers down, and, when his stepfather
brought him the paperwork out of the glovebox of Wike's car, he found these tag
numbers. Sometimein 1993, heasked hisattorneysto check them. They told himthe
numberswere“fictitious,” but in 1996 Wike wrote the State of New Y ork himself to
find out who the numbers belonged to and one of the vehicles belonged to Mr.
Rivazfar (EH 76-77). Wike admitted that soon after obtaining thisinformation, hehad
written Sayeh Rivazfar aletter inwhich, inter alia, he had threatened: “If you keep up
your lies and do not recant your stories then | will confess that your Dad paid me a

little money and promised much more for me to do this crimeto you al” (EH 77).
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Kathy Bennett Desmond wasWike' sfinal witness. Shetestified that sometime
in 1988, she had ablowout in PeaRidge and Wike helped her (EH 82). PeaRidgeis
not near Allentown (EH 82). Shedid not know if Wikewasfamiliar withthe Allentown
area, but he did get lost when he tried to make it to a cookout they invited him to,
whichwasinthePoint Baker area(EH 82, 84). Shehad never beentothecrimescene
area, and does not know if Wikeis familiar with that area (EH 83).

The State’s first witness at the evidentiary hearing was Angie Faulk Brown
Cooper (EH 85). She acknowledged having met Wike sometime before September
22, 1988 (EH 86). She had known him for a couple of weeks, and had even been
intimatewith him, but had told him somethreeweeksbefore September 22, 1988, not
to cometo her house (EH 87, 90). Hewasnot at her house at any time on September
22,1988, and she could not have goneto pick him up because at the time she did not
even have acar (EH 87).

Jim Spencer testified next; he stated that he had read the consent-to-search form
toMr. Ober and that Mr. Ober had signed, not printed, hisname (EH 93-94). Spencer
also testified that Mr. Ober appeared to read the form himself (EH 97).

Defenseinvestigator im Martin wasthe State’ sthird witness. Martin. Martin
initially met Wike on September 27, 1988, at the SantaRosa County Jail (EH 104). He

took ataped statement from Wikethat day and again on September 29, 1988 (EH 105-
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06, 109). Wike described hisactivitiesthe evening of September 21 and gave Martin
alist of the places he had been and the people he had talked to (EH 110). Wikedid
not mention Angie Faulk in either of these two interviews; her name came up for the
firsttimeonly shortly beforetrial (EH 110-11). Martinwasunabletolocate her before
trial (EH 111).

Martin did follow up on theinformation Wike had given him at the outset. He
went to the Covetavern and talked to Angela Jones, who said that Wike had comein
around 11:00 p.m., drank acouple of beers, and left (EH 112). From there, he went
to Fred's, across from Wal-Mart, and talked to Glenda Hilliard, who said that Wike
had come in around 11:00 p.m. and had left at 11:50 (EH 112). Hilliard said Wike
“acted weird” and was a“strange person” (EH 112). Martin then talked to Carolyn
Neal at the RaceTrac gas station; she said Wike had come in at midnight (EH 113).

Atfirst, Wiketold Martin that he could not remember where he had gone after

RaceTrac (EH 113). Later, Wiketold Martin about the Silver Eagle Saloon, abiker’s

® During the Septenber 22 statement, the tape of which was
pl ayed in open court (EH 208-225), after being apprised of the
evidence the State had and being asked if he had an explanation
for his fingerprints being on the car, Wke answered, *“No. Not
unl ess, you know, | am the quilty person” (EH 217). He al so
clainmed he never |oaned his car to anyone (EH 217). He could
not renmenber where he had spent the night (EH 218-19).
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bar, so Martinwent thereand talked to Tammy Osborn, who said that Wike had come
there just before midnight and had stayed until 1:15 am. (EH 113-14).

Much later, Wike* came up with the Scenic Hillspart,” first telling Martin that
he had gone to the Scenic Hills Lounge and had passed out front, and that someone
must have used hiscar and brought it back (EH 114-15). Later, hetold Martinthat he
had called Angie Faulk from the Silver Eagle Saloon, had met her at the Scenic Hills
Lounge, left his car there at about 1:15 am. and stayed with her until 5:45 am. (EH
114). Martin went to the Scenic Hills L ounge; the man and wife who ran the lounge
told Martin that they did not alow people to lay around passed out and they did not

allow people to leave their cars overnight; offenders’ cars were towed (EH 114).

Martin did locate Angie Faulk in September of 1992, before the first
resentencing (EH 115). Shefailedto corroborate Wike' salibi (EH 115). Martinaso
talked to Angie smother, whotold Martin that Wike had stopped by her work several
days before the murder to ask how he could get in touch with Angie; according to the
mother, she had told Wike her daughter did not want anything to do with himand for
him to leave her alone or they would have him arrested (EH 116).

Martintestified that the Rivazfar children appeared to have been takenfromtheir

home at about 2:00 a.m. on September 22 (EH 120). They only lived 3-4 milesfrom

31



the Silver Eagle Saloon, where Wike appeared to havebeen until 1:15a.m. (EH 121).

Martintalkedto Terry Schuster, who told him she had met Wikeat abar in 1988
and heseemed “creepy” (EH 125). Shehad dinner with him; whileshewascutting her
meat, Wike pulled out ahuge knifefrom under hispantsleg (EH 125). Schuster told
Martin, “Hang him or burn him.” Martin did not think she would be agood witness
(EH 125).

Martintestified that, in preparation for the penalty phase, heand B.B. Boleshad
flownto Harrisburg, Pennsylvania, rented acar and drovearound Pennsylvaniato |ook
for mitigation witnesses (EH 117). They learned nothing helpful from the school
records or the psychiatrists they talked to (EH 117).

Guilt-phasetrial counsel (now circuitjudge) Terry Terrell testified next. Atthe
time of the trial, he was the Chief Assistant Public Defender for the First Judicial
Circuit (EH 131). He had been chief assistant since 1979, and had tried in excess of
50 cases before he stopped counting (EH 132). Aswas his practice in high profile
cases, he documented all pre-trial publicity (EH 132). In addition, in this case he
obtained some 50 affidavitsasserting individual opinionsthat Wikecould not receive
afairtrial in SantaRosaCounty (EH 133). Although*“eveninmajor highprofilecases

thereisasignificant degree of inattentativenessof thejury pool members,” andit was
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“rare” that a motion for change of venue was granted, nevertheless, it was Judge
Terrell’s common practice to move for change of venue in major capital cases (EH
152). Judge Terrell discussed the possibility of achange of venue motion with Wike
severa times; onMay 18, 1999, however, Wiketold Judge Terrell that hedid not want
to change venue (EH 134). Wike did not change his mind despite “very clear”
discussions of the“significance” of venueissue (EH 134, 152). Heeding hisclient’s
wishes, Judge Terrell did not file achange of venue motion (EH 135, 151). InJudge
Terrell’ sview, regardlessof the“wisdom” of Wike' sdecision, hehad thefinal say on
thiskind of issue (EH 154). Judge Terrell still deemed it appropriate, however, to
exploretheissueof prejudicial publicity “indetall” duringjury voir dire; if for no other
reason, such exploration, depending on what was revealed, might have persuaded
Wiketoreconsider hisdecision (EH 136). Inthiscase, however, Wike was steadfast
in hisinsistence on trying the case in Santa Rosa County (EH 136).

JudgeTerrell testified that “ usually for an arraignment when the defendant was
in custody, we' d waivetheir appearancefor arraignment and enter apleaof not guilty
ontheir behalf” (EH 138). His“normal practice” wasto “haveclients present at each
docket day so they would know what was happening.” Although he had no specific
recollection, he“would presume” that happened in thiscase (EH 138). Judge Terrell

had no recollection of Wike having been absent during any part of the jury selection
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or presentation of evidence; if Wike had been absent, he “would have objected and
refused to participate without him being present” (EH 139). Wikewasnot, however,
present at sidebar conferences (EH 156).

Judge Terrell testified that work in thiscase began with theinitia intakeinterview
of Wike conducted by defenseinvestigator JJm Martin (EH 140). Martininterviewed
most, if not all, of the witnesses whose names were disclosed by Wike; in addition,
he contacted additional personswhose nameswere disclosed in discovery (EH 140).
They made atactical decision to refrain from deposing certain witnesses, but these
witnesses were contacted and their information gleaned from various sources (EH
140). Thiswasa“difficult” case (EH 140). Ontheonehand, Wikewasinsistent that
he was innocent; on the other, hislack of memory about what hisinvolvement may
have been “placed us in the posture of having his memory refreshed by Discovery
information that was being gathered during the course of the case” (EH 141). The
witnessesthey discovered wereunabletofurnishanalibi for Wikeastheir contact with
Wikewasbeforetherelevant time (EH 141). After discussing possible strategy with
Wike and with co-counsel, Judge Terrell concluded that having the final closing
argument was more important that presenting what he would classify as “pre-alibi

witnesses” (EH 142).



Another areaof “difficulty” was the “willingness of Mrs. Ober and Mr. Ober
to cooperate” (EH 143). For some period of time, Mrs. Ober avoided Judge Terrell
(EH 144). Sheand Mr. Ober eventually came to his homein Pensacola, where they
spent “the better part of that day” reviewing Wike's background, during which she
stated “reasons why she did not want to be involved” (EH 144). At no time during
these discussions did anyone suggest that Mr. Ober wasilliterate or that either Mr. or
Mrs. Ober failed to understand what was going on in connection with the search of
their home by law enforcement (EH 144-45).

Larry Bryant testified that he was the lead investigator in the original pre-trial
investigationinthiscase (EH 160). Policefound 12 rollsof filminthetrunk of Wike's
car; they developed them into negatives “just to be sure there was no pictures of the
victimsor any picturesof any crimecommitted” (EH 162-63). Therewereno pictures
of thevictims (EH 164). Once policereviewed them, an authorization was prepared
and signed, allowing rel ease of the negativesto Wike (EH 162-63). They arestill inthe
casefilein Bryant’ soffice, and still availableto be picked up by the defense (EH 162-
63, 169).

The State’'s final witness was penalty-phase counsel B.B. Boles. His
participation in the case began with thefirst resentencingin 1992 (EH 171). Hewas

assisted by attorney Henry Barksdale, who has since passed away (EH 171). Boles
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and Barksdal eal so represented Wikein the second and final resentencingin 1995 (EH
171). Bolestestified that initially hereviewed “what wasalready avery extensivefile
that had been handled by Judge Terrell when he was the Chief Assistant Public
Defender for thiscircuit” (EH 172). Counsel then met with Wike on several occasions
(EH 172). Although apsychological evaluation had been donein 1989, counseal sought
an additional evaluation (EH 172). After speaking with Wike' slocal family, including
hismother an stepfather, he and investigator Martin scheduled atrip to Pennsylvania
(EH 172). They were gone aweek to ten days (EH 172). They beganinitially inthe
eastern part of the state, specifically in Hershey where Wike had been a student (EH
172-73). There, they tracked down the housefather, spoketo the house psychol ogist,
and obtained school records (EH 172-73). Fromthere, they went to the southwestern
part of thestate, whereWikeisfrom (EH 173). Finally, they tracked downWike' sex-
wifein Ohio (EH 173). They found somewitnesseswho would testify favorably and
consistently with the “operative theory” of defense that Wike's life had been
“completely disrupted” when hisfather had passed away and hismother wasno longer
physically or mentally capable of taking careof him (EH 174). Thesewitnesseswere
brought down to testify at resentencing (EH 173). However, they also found many
family members and other witnesses whose testimony would have been highly

unfavorable, and Boles saw no reason to bring them to the State's or the jury’s
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attention (EH 175). For example, one witness told them that Wike had held her at
knife point in her owntrailer (EH 179). Another witnesstold them that, when Wike
wasstill ateenager, hehad sexually molested her child (EH 179). And, although Boles
discounted this report, one witness told them she had heard that Wike had sexually
assaulted his own mother (EH 179). Still another witness told them that Wike had
been mean in high school and had beenin trouble all the time; he used to brag about
hiding hisdopein hismother’ sradio (EH 179-80). Wike' swifenot only did not have
anything favorable to say about him, she was almost “venomous’ (EH 180). She
could not testify to any positive character traits, was not willing to ask the jury for
mercy for Wike, and did not think he deserved mercy (EH 181). Bolestestified that
“it was one of those type[s] of interviews,” and “we ran into alot of those when we
tried to talk to people about Mr. Wike” (EH 181).

Bolestestified that defense counsel can usually “find family memberswho will
beg for their family member's life” (EH 180). But he was hoping to find
“contemporariesof Mr. Wike's’ that might be ableto givethe sentencer someinsight
into why hislife had gone wrong; instead, “we just came up with more examples of
how it had” (EH 180).

Counsel aso obtained psychiatric evaluations for Wike, both for the 1992

sentencing and the 1995 sentencing (EH 176). They aso had available to them the
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resultsof a1989 evaluation (EH 176). For the 1995 sentencing, they used Dr. Larson,
who had evaluated Wike previously, and a so obtained the services of Dr. Bingham,
looking for a second opinion (EH 176-77). In addition, counsel had Wike
neuropsychologically tested for possible brain damage (EH 176). Nothing favorable
emerged from any of thistesting and evaluation (EH 177). It did not show “any kind
of organic brain damage that might explain any of the problemsthaMr. Wike suffers
from” (EH 177). Although it was clear that Wike was a substance abuser and had
been for most of hislife, the experts were unable to render an opinion about Wike's
mental stateat thetime of the offense because Wike* essentially refused to speak with
them” about that, contending that hismental stateat thetime of thecrimewasirrelevant
since he was not there (EH 177).

Counsel tried to persuade Wikethat hisinsi stencethat hewasinnocent had not
worked; they suggested that amore effective strategy might be to admit “to what the
juryisgoingtobetoldthat you areaready guilty of and beggingfor mercy” (EH 178).
In Boles' view, admitting guilt and saying “I am sorry” can sometimes be the “most
powerful evidence” (EH 177). However, Wike explicitly declined to pursue such
strategy (EH 178).

Counsdl did not move for achange of venue at the second resentencing (third

sentencing overall) because (1) they had moved for one at thefirst resentencing and
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it had been denied, (2) therewasminimal publicity attendant to thefinal sentencing, (3)
they had littletrouble selecting ajury at thefinal sentencing that wasunaffected by any
publicity, and (4) therewasaminimizing “effect” with the passage of time, especialy
in afast-growing arealike Santa Rosa County, 25% of whose residentsin 1995 had
moved there since 1989 (EH 182, 186-87, 190).

Boles testified that Wike had written him a letter in 1993, requesting his
assistance in identifying some tag numbers (EH 191-92). Bolesdetermined that the
numbers were “fictitious” (EH 192). Boles testified that Wike later wrote him,
informing him “inno uncertain termsthat | wasfull of it, and that the tag numbersin
fact belonged to the Rivazfars’ (EH 192).

Wiketestified in rebuttal (EH 196 et seq). He denied having insisted to Judge
Terrell that the case be tried in Santa Rosa County, and claimed that they barely
discussed the venueissue (EH 197). He aso wanted achange of venue motion filed
for the final sentencing (EH 198).

Wikedtestifiedthat, in 1996, he contacted the“ Department of Transportation”
of the State of New Y ork regarding the tag numbers and found out that one of the
belonged to Ahmad Rivazfar of Rochester, New Y ork (EH 199). Wikeacknowledged
that he had not brought these tag numbersto anyone’ sattention until 1993 (EH 202).

He acknowledged recel ving theinformation about thetag numbersin 1996 and that he
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had sent hispersonal |etter to Sayeh Rivazfar in 1996 (EH 203). Hedenied getting her
home address from the tag information he received from New Y ork; he claimed he
“knew about that beforehand” from “another source” (EH 203, 205).

Theletter Wike wroteto Sayeh Rivazfar in 1996 is State’ s Exhibit 5. Among
other things, Wike told Sayeh:

| don’t need to prove my innocence to you cause
you already know damnwell that I’ minnocent; but to point
out a couple facts that can’'t be falsified or changed no
matter how hard you try is things like: my hog meat; and
now that you’ reawoman and can handleagood size penis,
you'd have a hard time getting this hunk of hog meat of
mine to fit in you, so when you was 9 there is no way
possible that thisthick hunk of beef could ever begin to fit
you even if you was well broken in a woman can't
accommodate me, so how the hell could you as a child?

... I didn’t want you hurt then, and | don’t want you
hurt now; but you're not going to continue this charade
without consequences, you’ ve been investigated, watched
and followed, and | must say you are not the angel you
pretend to be; that incident didn’t effect [sic] your lifeany,
you're one hot gal for score and love to pack all the meat
you get. . . .

... Everyone knowswhere you are, and will always
know . . . you can run but not hide. . . . Two can play
dirty! How would you feel if your dad was on death row?
Well if you keep up your lies and do not recant your
stories, then | will confess that your dad paid me a little
money and promised much morefor meto dothiscrimeto
youall. . ..
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(Emphasis supplied).

SUMMARY OF THE ARGUMENT

Wike raises five issues on appeal:

(1) In view of Wike' s insistence on being tried in Santa Rosa County, trial
counsel did not perform deficiently whenthey heeded hiswishesand did not movefor
a change of venue. Furthermore, the trial record fails to show sufficient media
saturation or community prejudice aswould have compelled a change of venue, and
Wike has therefore failed to show prejudice.

2. Wikehasnoviablealibi and never did. Trial counsel investigated thoroughly
but could not discover and present that which does not exist. Trial counsel were not
ineffective for failing to present aviable alibi defense.

3. Wike has not demonstrated that trial counsel failed to ensure hispresence at
any critical stage of thetrial.

4. Under Supreme Court precedent, Wike cannot demonstrate that sentencing
counsel were ineffective for failing to invoke a right which, under present law, a
defendant no longer has. Furthermore, none of the sidebar conferences from which

Wikewasallegedly excluded dealt with peremptory challenges. Thus, hisrelianceon

Coney v. State ismisplaced, and no ineffective assistance of sentencing counsel has

been demonstrated.
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5. Becausetherewas no ineffectiveness of counsel, there can be no cumulative
Ineffectiveness (assuming, arguendo, that there is such athing).

ARGUMENT

ISSUE |
THE TRIAL COURT PROPERLY DENIED WIKE'S
CLAIM THAT TRIAL COUNSEL WAS INEFFECTIVE
FOR FAILING TO MOVE FOR CHANGE OF VENUE
AT TRIAL

Wike contended in claim 9 of his 3.850 motion that his counsel at the original
trial in 1989 were ineffective for failing to move for a change of venue.”

Initidly, itisclear that Wike hasfailed to demonstrate any lack of preparation
on the venue issue by trial counsel. They prepared for a change of venue motion.
JudgeTerrell testified that it washis practiceto document all publicity relatingto* high
profile” cases like Wike's, and he did so in this case. In addition, Judge Terrell

collected some 50 affidavits from citizens of the county expressing the opinion that

Wike could not get afair trial in Santa Rosa County. However, Judge Terrell did not

" Athough Wke contended below that his resentencing
counsel were ineffective for failing to nove for a change of
venue, he does not argue that claimhere, or contest the circuit
court’s determnation that sentencing counsel were  not
ineffective in failing to nove for change of venue. As the
circuit court found, there was no pervasive nedia coverage
preceding the final sentencing, and counsel had no difficulty in
seating an unbiased jury (2R 207-08).
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move for a change of venue, because Wike himself did not want a change of venue;
Wike refused to waive his right to be tried in the county in which the crime had
occurred.

Wikehasfailedto show any deficient attorney performancehere. Hisattorneys
were prepared to file amotion for change of venue, but, despite being counseled to
the contrary, Wike himself dictated that no such motion be filed. Judge Terrell can
hardly befaulted for believing that “[r]egardless of thewisdom of hisdecision, ... [the
defendant] certainly he hasthefinal say so onthosekindsof issues’ (PC 154). Sailor
v. State, 733 So.2d 1057 (Fla. 1st DCA 1999) (Florida constitution guarantees

defendant right to be tried in county in which crime occurred); Nixon v. State, 758

S0.2d 618 (Fla. 2000) (“the Supreme Court has made it clear that the defendant, not
the attorney, is the captain of the ship”).

Wikearguesnot that Judge Terrell misapprehended thelaw, but that this Court
should not credit Judge Terrell’ stestimony that Wikeinsisted on being tried in Santa
Rosa County (Brief of Appellant at 40). Wike's postconviction counsel made this
same credibility argument to the circuit court in hiswritten post-hearing memo (1R
147-48). The circuit court, however, explicitly found that trial counsel “was not
ineffective for failing to bring a change of venue motion against the wishes of his

client” (2R 206) (emphasissupplied). Thus, thecircuit court credited Judge Terrell’s
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testimony and rejected Wike's testimony to the contrary. This Court does not
substitute its judgment for that of the trial court on questions of fact or witness
credibility. Asthis Court recently stated:

The reason we have required postconviction evidentiary
hearings on capital postconviction motions claiming
ineffective assistance of counsel isto provide a defendant
an opportunity to present factual and expert evidencewhich
was not presented at the trial of the case and to have the
trial court evaluate and weigh that additional evidence.
Following such anevidentiary hearing, wehaveheldthat the
performance and prejudice prongs are mixed questions of
law and fact subject to a de novo review standard but that
thetrial court’sfactual findings are to be given deference.
See Stephens v. State, 748 So.2d 1028, 1034 (Fla. 1999).
So long as its decisions are supported by competent,
substantial evidence, this Court will not substitute its
judgment for that of thetrial court on questions of fact and,
likewise, on the credibility of the witnesses and the weight
to be given to the evidence by the trial court. Id. We
recognize and honor thetrial court’ ssuperior vantage point
In assessing the credibility of witnesses and in making
findings of fact.

Porter v. State, No. SC88562 (Fla. May 3, 2001). Especially given Wike' shistory of

making inconsistent and contradictory statementson amost every subject, thecircuit
court did not err in concluding that Judge Terrell’ stestimony is credible and Wike's
IS not.

Furthermore, as the circuit court recognized, Wike can demonstrate no

prejudice because he “has failed to establish that grounds for a change of venue
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existed” (2R 206). While obviously there was some pretrial publicity inthiscase, it

did not approach the publicity generated in the Danny Rolling case. Rollingv. State,

695 So0.2d 278 (Fla. 1997). Infact, other than an extremely brief report inthe June 8,
1989 issue of the Milton Press Gazette ssimply reporting that Wike' s case was set for
trial thenext Monday, theonly pretrial newspaper articlesWikehassubmitted arethree
articlesfrom the Press Gazette and 5 from the Pensacola News Journal, all published
in September and October of 1988, some 8-9 monthsbeforetrial. Television reports
aresimilarly absentinthemonthsleading uptothetrial. Wikehasnot shownthekind

of media saturation as would give rise to any presumption of community prejudice.

Murphy v. Florida, 421 U.S. 794, 95 S.Ct. 2031, 44 L.Ed.2d 589 (1975); Oats v.
State, 446 So.2d 90, 93 (Fla. 1984).

Nor has Wike demonstrated that afair and impartial jury was not selected, or
that histrial counsels' voir dire examination was inadequate. He contended in his
post-hearing memo that histrial counsel did not ask any questionsof trial jurorsHall,
Diaferio or Lockett about pretrial publicity during theindividual portion of thevaoir dire
examination (1R 149). But Judge Terrell had aready determined that thesejurors, and,
aswell, jurors Owen, Outlaw, V olkmann, Foster and Bryant had heard nothing about
the crime, when he asked the venire as awhole about publicity (1TT 43-46). Asfor

the extent of Judge Terrell’ s examination of other jurors, it should be noted that Ms.
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Sutton had only heard something about the case that morning, from another
prospectivejuror (1TT 197-98; Mr. Conroy had seen something on television theday
Wike was arrested, but remembered no details of the accusation against Wike (1TT
163-64); Mr. Mathews had heard people “discussing” the case “ sometime ago,” but
could remember no details other than that two girls had been found murdered (3TT
442); Ms. Dunn had read about the crimewhen it had first happened, but remembered
little other than that the victims had been two girls and an ex-boyfriend had been
charged (3TT 465-66); likewise, neither Ms. Meyers nor Mr. Andrews had heard
anything about the crimesinceright after it first happened, and remembered little about
the crime (3TT 494, 508).

Asthe circuit court noted in its order denying relief, of the 75 personsin the
entirejury venire, only six indicated they would have difficulty acting asimpartia jurors
based on their knowledge of the case and these six were all excused for cause (2R
206). None of thejurorsactually selected had formed any fixed opinions of guilt; in
fact, only half had heard anything at all about the case (2R 206-07). Thecircuit court
correctly determined that these numbers “fail to demonstrate that the Defendant had
substantial difficulty in seating ajury in SantaRosaCounty,” and that Wikehadfailed

to demonstrate “either a deficient performance by counsel or the probability of a
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different outcome based on this alleged deficiency (2R 207). Relief was denied
properly on thisissue.
ISSUE I
THE TRIAL COURT PROPERLY REJECTED WIKE'S
CLAIM THAT HIS TRIAL COUNSEL WERE
INEFFECTIVE FOR FAILING TO DEVELOP AND
PRESENT A VIABLE ALIBI DEFENSE
Wike did not address this issue in his post-hearing written argument, but
contends on appeal that the circuit court erred in rgjecting hisclaim that trial counsel
failed to develop and present aviable aibi defense. It isthe State’ s contention that,
in view of Wike sfallureto argue thisissue below, any complaints about the circuit
court’ sruling asto the investigation and presentation of potential alibi witnesses has
not been preserved for appeal. Moreover, thisissue is clearly without merit. Trial
counsel didinvestigate, and investigated thoroughly. Wike' sproblemisthat henever
had an aibi and never will, and his trial attorneys were not ineffective for failing to
discover and present that which does not exist.
When Wikefirst talked to the defense team shortly after the murder, he could
offer no explanation of his whereabouts after about 1:15 a.m. the morning of the

murder, asthetaped interviewsof 9-27-88 and 9-29-88 show (State’ sexhibits3A& B

and 4 A&B). Nor could he explain how Sayeh’s bloody fingerprints could have
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gotten on thetrunk of hiscar “unless| am the guilty person” (PC 217). Infact, when
pressed on whether he “did it or not,” Wike almost confessed, stating, “I am not
saying | didn’t, and I’'m not saying that | did.” State's Exhibit 3B.2
Thedefenseinvestigated, but could find only what Judge Terrell characterized
as “pre alibi” witnesses, that is, withesses who could only account for Wike's
whereaboutsbeforethecritical period of timewhen the crimeoccurred. Noonecould
testify to Wike' swhereaboutsafter 1:15-1:30am. Moreover, many of thesewitnesses
had uncomplimentary thingsto say about Wike, including GlendaHillard, whotold Jim
Martin that Wike acted “weird and was a strange person” (EH 112), and Terry
Schuster, who said Wike seemed “creepy” (EH 125). Present counsel, it must be
noted, has done no better; the only witnesswho have ever been found by anyonewho
have any idea where Wike was between 1:15-1:30 am. and 6:00 am. are Sayeh
Rivazfar and MoesBauldree, and their testimony, to say theleast, fail sto support any
aibi for Mr. Wike (EH 141-42). Theefforts of the defense team were not hel ped

by Wike's purported lack of memory about his whereabouts in the early morning

8 In State’s Exhibit 3B, this statenent is transcribed
differently than in the transcript (EH 224). The State would
ask this Court to listen to the tape itself, which is the best
evidence of its contents. The State is confident that the tape
itself, which shows not only what Wke said, but how he said it,
Wil corroborate its description of Wke s response to being
confronted wth the evidence agai nst him
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hours of September 22, or thefact that Wike' sstory evolved asit was*“refreshed” by
factsuncovered by the defenseteam (EH 141). For example, although first unableto
remember anything after about 1 am, Wike later “remembered” going to the Scenic
Hills lounge and passing out; he suggested to his defense team that someone must
have borrowed hiscar and brought it back (EH 115). However, defenseinvestigation
revealed that the owners of the Scenic Hills Lounge do not allow persons who have
passed out to remain onthepremises(EH 114). Wikethereafter presented anew alibi
to defense counsel, shortly beforetrial, when Wike now claimed to “remember” that
he had left hiscar at the Silver Eagle and had |eft with Angie Faulk to spend the night
with her at her mother’ shouse (EH 110-11). Thedefenseteam could notlocate Angie
Faulk prior to trial, but when they did find her later, she did not corroborate Wike's
aibi (PC 115). Infact, defenseinvestigator mMartinasotalkedto Angie smother,
who confirmed that Angiewas no longer dating Wike at the time of the murder, that
Wike was not welcome at her house, and that she had even told Wike shewould call
the law on Wike if he came around (EH 116).

Angie Faulk, now Angie Faulk Brown Cooper, testified at the evidentiary
hearing. Sheacknowledged having dated Wike briefly and even having beenintimate
with him, but shetestified that she had told him at | east three weeksbeforethe murder

that he could not cometo her house. At thetime of the murder she had not seen Wike
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in at least two or three weeks. She was “positive’ that Wike had not spent the night
with her on September 22, 1988, and she had not and could not have come to a bar
to pick him up because at thetime she did not haveavehicle (EH 85-91). Regardless
of why Mr. Wike might think Angiewill not corroborate hisalibi (EH 47), thefact is
she will not now and never would corroborate it.

Moreover, Wike's story does not even make sense. He claimed that Angie
came to pick him up because he was too drunk to drive (9ST 871). But, according
tohim, hecalled her fromthe Eagle L oungeand then droveto the Scenic HillsL ounge
to meet her (9ST 871). If he wastoo drunk to drive, why drive from one bar to the
other; why not just have Angie pick him up at the Eagle Lounge? And why on earth
would someone borrow his car, commit this crime, and return it to the Scenic Hills
Lounge in time for Wike to return for it?

And even if Wike could come up with a witness who would be willing to
concoct aalibi for him, why would ajury believe it in the face of Sayeh Rivazfar's
eyewitnessidentification of him, Mose Bauldree stestimony, and all theblood, semen,
fingerprint, tiretrack and DNA evidenceincriminating himand no oneelse, especially
when Wike has never been ableto explain why he failed to notice the blood all over
theinside of hiscar, on histrunk lid, on his shoes, on his hands, or on the blanket he

dragged out of his car and to the laundry room of his parent’ s house?
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Although Wike continuesto maintain hisinnocence, it should be noted that he
acknowledged having written aletter in 1996 to the surviving victim in thiscasein
which he had threatened to “ confess’ that he had been hired by the victim’ sfather to
“do this crime” to her and her sister (EH 77-79) State’s Exhibit 5.

Wike has not demonstrated any deficient attorney performance in the
Investigation and presentation of evidenceat theguilt phaseof histrial. Furthermore,
he has not demonstrated any prejudice because he cannot point to any evidence that
trial counsel should have discovered and/or presented that could possibly have made
any differencein theresult of the guilt phase of thetrial. Thus, the denial of relief as
to this issue should be affirmed.

ISSUE I
THE TRIAL COURT DID NOT ERR IN DENYING
WIKE'S CLAIM THAT TRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO ENSURE THAT
WIKE WAS PRESENT AT ALL CRITICAL STAGES
OF HISTRIAL

Here, Wike contendsthat histrial counsel failedtoinsurehispresenceat various
portionsof thetrial, including hisarraignment, three docket calls, thefirst and second
days of hisjury selection, and the first and second days of histrial.

Therecord beliesWike' scontention that hewasnot present for hisarraignment.

In fact, the court asked him a question and he answered (3R 435-36) (Exhibit E1).
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Nothing of any significance occurred at any of thethree af orementioned docket
calls. No motions were heard and no rulings were made. |f Wike was absent, he
could not possibly have been prgjudiced, and trial counsel were not ineffective for
failing to insure his presence at such inconsequential proceedings.

Asfor thetriad itself, therecord showsthat Wike was present at the very outset
of jury selection. Immediately after the prosecutor introduced himself to thejury, he
identified Wike and his two attorneys; he even asked Wike to stand (1TT 18).

There was, however, an in-chambers conference immediately prior to the
beginning of jury selection, which Wike apparently did not attend, at which defense
counsel asked thejudgefor permission to seat someone other than Wikeat the defense
table and have Wike in the audience once the presentation of evidence began; the
ostensi bl e purpose being to ensurethat two eyewitnessesdid not identify Wikesimply
because he sat at counsel table. 1naddition, defense counsel expressed some concern
about publicity and asked that the jury be sequestered. The court reserved ruling on
both of these motions. Counsel and the court al so expressed some concern about the
size of the pandl (1TT 6-15).

Wikedid not expressly address his absence from thisin-chambers conference
in his3.850 motion or his post-hearing memo, and the Statewoul d contend that he has

failed to preserve such issue for appeal. It is clear, however, that no prejudice has
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been shown. Especially since the trial court reserved ruling on the issues defense
counsel raised, Wike' s presence in chambers would not have aided defense counsel
inarguingthemotions. Thus, any error would have been deemed harmlessif thisissue

had been raised on direct appeal. Garcia v. State, 492 So.2d 360 (Fla. 1986)

(defendant’ s absence from pretrial conference immediately prior to start of jury
selection was harmless since defendant’ s presence would not have aided defense
counsel inarguing the motions, thelast of whichthetrial judge granted and the others
of which the trial judge deferred ruling on).® That being the case, the circuit court
correctly determined that Wike had failed to meet his burden of showing prejudice
from any omission of trial counsel to ensure his presence (2R 210).

Asfor the alleged absences during the second day of jury selection and at the
first and second days of trial, Wike was unable to state in histestimony what, if any,
part of any of those days he missed (PC 59-60). Judge Terrell testified that he could

not recall Wike being absent during any significant portion of thetrial, including jury

® The State would note that under present Fla.RCrimP

3.180, a defendant is “present” if he is “physically 1in
attendance for the courtroom proceeding, and has a neaningfu

opportunity to be heard through counsel on the issues being
di scussed.” It is obvious from the transcript of the in-
chanbers conference that trial counsel had discussed the issues
wth Wke, and it is by no neans clear that he was not
“physically in attendance” in the courtroom during the in-
chanbers conf erence.
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selection or any part of the trial “relating to the presentation of the issues to the jury
were being discussed or presented” (PC 138-39). Had Wike been absent, Judge
Terrell would have objected and refused to participate without him being present (PC
139).

In light of this testimony, the circuit court did not err in concluding that trial
counsel ensured Wike' s presence during thefirst and second days of thetrial and that
Wikehad not demonstrated that he was absent from any proceedingsoccurringinthe
presence of thejury.

Therecord supportsthetrial court’ srejection of Wike' sclaimthat trial counsel
was ineffective for failing to ensure Wike' s presence at all critical stages of thetrial.
ISSUE IV
THE CIRCUIT COURT DID NOT ERR IN DENYING
WIKE'S CLAIM THAT SENTENCING COUNSEL
WERE INEFFECTIVE FOR FAILING TO INCLUDE

WIKE IN ALL SIDEBAR CONFERENCES

Here, Wikecomplainsof hisabsencesfrom sidebar conferencesduringthevoir

direat histhird sentencing hearing, citing Coney v. State, 653 So0.2d 1009 (Fla. 1995).

Wike conceded below that this issue could and should have been raised on direct
appeal but wasnot. Wike's post-hearing memo at 18 (1R 140). Thereforethisissue

isprocedurally barred except to the extent that is encompassed within an ineffective



assistanceof counsel claim. To establishineffectiveass stanceof counsel, Wike must

establish (1) deficient attorney performance and (2) actual prejudice. Strickland v.

Washington, 466 U.S. 668, 104 S.Ct. 2052. 80 L.Ed.2d 674 (1984). The defendant
must establish both prongs of thetest; thus, acourt need not address both prongs, but
may reject a claim of ineffectiveness after concluding that the defendant failed to
establish either deficient attorney performance or prejudice. Inthiscase, the circuit
court addressed only the prejudice prong, finding that Wike had failed to demonstrate
any prejudice (2R 211-13).

The circuit court noted that Wike had in his written post-hearing argument
identified (for thefirst time) sidebar conferencesfromwhich heallegedly wasexcluded
(2R 212). Therewere seven: fiveconferencesinwhichjurorswereexcusedfor cause,
oneconferenceinwhichthetrial court granted defense counsel’ srequest toinformthe
jury venire of Wike's prior conviction and life sentence; and one conference where
defense counsel renewed amotion to sequester the jury (2R 212). The circuit court
concluded that Wike had failed to show how his presence at the two non-jury-
challenge sidebars could have assisted counsel, and concluded that because the jury

challenge sidebars involved cause challenges and not peremptory challenges, they
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involved legal issuesinwhich Wike' sinput could not have assisted counsel (2R 212-
13). Thus, Wike had failed to demonstrate any prejudice.’®

While the circuit court’s determination is correct, and is sufficient to justify
denying relief on this claim, additional bases support and justify the denial of relief,

and, under the right-for-any-reason rule of Casov. State, 524 So.2d 422 (Fla. 1988),

may be considered in support of the judgment rendered.

First of al, any possible application of the (now superseded) rule of Coney is
limited essentially to the exercise of peremptory challenges. Wike has not
demonstrated that a reasonable attorney in 1995 would have insisted that Wike be
physicaly present at bench conferences dealing with any other subject, especialy
given Wike' shistory of making threats and presenting asecurity risk. Nor hasWike
shown that counsel would have had the right under Coney to secure Wike' s personal
presence at sidebar conferences dealing with subjects other than peremptory
challenges. Thus, he cannot demonstrate deficient attorney performanceor prejudice.

Furthermore, Wike cannot demonstrate prejudiceinreliance on Coney because

Coneyisnolonger thelaw. Asnotedin Statev. Melia, 696 So.2d 339 (Fla. 1997), the

1t should be noted that Wke has never suggested that he
personal |y woul d have taken a different position than that taken
by counsel at these sidebars, or shown in what way the positions
taken by counsel at these sidebars was incorrect, strategically
unwi se, or otherw se subject to attack.
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holding in Coney was superseded on January 1, 1997 - the date the corrective

amendment to Fla.R.Crim.P. 3.180 becameeffective. See AmendmentstotheFlorida

Rulesof Criminal Procedure, 685 So0.2d 1253, 1254, 1259 (Fla. 1996). Under thenew

rule, the physical presencerequirement issatisfiedif thedefendant isin the courtroom
and has the opportunity to be heard through counsel.’* Wike has made no
demonstration whatever that the manner in which hisresentencing was conducted did
not fully comply with the new rule. He cannot establish prejudice from any failureto
comply with a procedure set forth in Coney which isno longer applicable, or obtain
anew trial at thisjuncture on the basis of aprocedural right that defendants no longer
have, and that Wike himself would not haveat any retrial of hissentence. Lockhart v.
Fretwell, 506 U.S. 364, 113 S.Ct. 838, 122 L.Ed.2d 180 (1993) (court making
prejudice determination may not consider the effect of an objection it knows to be
wholly meritless under current governing law, even if the objection might have been

considered meritorious at the time of its omission).*

1 The rule reads: “A defendant is present for purposes of
this rule if the defendant is physically in attendance for the
courtroom proceeding, and has a neaningful opportunity to be
heard t hrough counsel on the issues being discussed.”

12 The State acknow edges that concurring opinions in two
cases suggest that a Coney violation mght be raised in 3.850
proceedings via ineffective assistance of counsel, see State v.
Brower, 713 So.2d 1005, 1006 (Fla. 1998) (Pariente, J.
concurring) and Hll v. State, 696 So.2d 798, 800 (Fla. 2nd DCA
1997) (Al tenbernd, J., concurring). However, the State 1is
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For these reasons, as well as the reasons set forth in the circuit court’s order,
relief was properly denied on this claim.

Although Wike argues no other basis for finding ineffectiveness of penalty
phase counsel on thisappeal, the State would note that the record clearly supportsthe
circuit court’s denial of relief on all other claims that penalty phase counsel were
ineffective. Wike failed to establish any deficient attorney performance in the
Investigation and presentation of mitigation evidence. Further, therecordissilent as
to any potentially mitigating evidence that Wike contends counsel could and should
have presented but did not, and Wike has never alleged or demonstrated that counsel
should not have presented any evidence they did present.

Penalty phase counsel werenot ineffectivefor any reason aleged, and thecircuit
court properly denied relief on thisissue.

ISSUE V
WIKE'S CUMULATIVE ERROR CLAIM ISMERITLESS
Because no error hasbeen shown, itisclear that thereisno cumulative error to

consider.

unaware of any case so holding, or in which the holding of

Lockhart v. Fretwell has been considered and found to be
i napplicable in this context. The State would contend that
Lockhart v. Fretwell is controlling here.
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CONCLUSION

For the foregoing reasons, the judgment denying Wike's motion for

postconviction relief should be affirmed.
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