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STATEMENT OF THE CASE AND FACTS

Statenent of the Facts

Respondent Pearson is an inmate in the custody of the
Department of Corrections. He was received into the departnment on
June 21, 1993, having been sentenced in Duval County Case No. 95-
164 to five (5) years for an offense commtted on July 14, 1995.
The sentence was inposed concurrent to other active sentences.?
(Appendi x Al- 3?)

I n Novenber 1996, Pearson was transferred to Ham |ton County
where he was sentenced in Case No. 96-20 on 26 counts.
Specifically, he was sentenced on counts 10-19, 29-31, 37 and 40 to
thirteen (13) years, concurrent with all other counts and all ot her
active sentences. (Appendix p. A4-5; A9-52) He was sentenced on
counts 6-9, 33-36, 38, 39, to five (5) years, each count concurrent
with the other and with all other active cases. (Appendix p. A4-
A5) The court further adjudicated Pearson a habitual offender on
all counts. (Appendix p. A4-5; A9-52) Because the 13 year terns
were the sentences to expire last, they becane Pearson's
controlling ternms. (Appendix p. A4-5) Al offenses in Case No. 96-

20 were commtted after October 1, 1985, therefore, wunder §

! Pearson was on escape status from another sentence when he

was returned to the departnent’s custody on June 21s'. (Appendi x
p. A-1) His other sentences are not relevant to this action.

2 The affidavit attached that the Appendi x (p. Al-A7) was part
of the record bel ow, however, it appears that page 2 of the
affidavit was inadvertently omtted fromthe copy sent to the
District Court. A conplete copy of the affidavit is attached.
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944.275(4)(b)3), Fla. Stat., Pearson nust serve at | east 85%of the
ternms inposed. (Appendi x p. A4-5)

On July 16, 1997, the departnent received an "Order Ganting
Motion to Correct Cerical Mstake" in Case No. 96-20 which
directed that pursuant to the terns of the plea agreenent, the case
was to run concurrent and cotermnous with all other active
sentences. (Appendix at p. A5; A53) Since running Case No. 96-20
cotermnous with the other active sentences would require the
departnent to grant the benefit of gaintinme to Case No. 96-20 in an
anount that woul d reduce it bel ow 85%service, the departnent could
not structure Case No. 96-20 cotermnous to the other active
sentences. (8 944.275(4)(b)3)) (Appendi x p. A5-6) Thus, Pearson's
tentative rel ease date is established based on the 13 year termin
Case No. 96-20. The earliest he could be rel eased is Decenber 12,
2007 which is the date he will have served 85% of the sentence.
(Appendi x p. A5-6)

Statenent of the Case

On Novenber 12, 1998, Pearson filed a Petition for Wit of
Mandamus in the Second Judicial Crcuit seeking to conpel the
Department of Corrections to structure his sentences coterm nously.
The court issued an order to show cause, and on April 19, 1999, the
departnent filed a response to the Petition indicating that it
could not structure Pearson's 85% sentence cotermnously with his
pre-85% sentence since to do so would violate the departnent’s
obl i gati ons under section 944. 275 and would all ow t he 85% sent ence

to expire prior to service of the 85% m ni mrum required by section



944. 275(4) (b) 3.
On June 17, 1999, the Honorable Charles MCure denied
Pearson's petition upon finding that

the Departnent of Corrections has properly
structured Plaintiff's 13 year sentence to run
concurrent but not co-term nous to an existing
5 year sentence which was inposed for an
offense commtted prior to COctober 1, 1995.
See, Turner v. Singletary, 689 So.2d 1107
(Fla. 2d DCA 1997).

Pearson sought review in the First District Court of Appea
through a petition for wit of certiorari, and the departnment was
i ssued an order to show cause as to why the petition should not be
gr ant ed. The departnent filed a response indicating that the
circuit court had not departed fromthe essential requirenents of
law in finding that the departnent had properly calcul ated
Pearson’ s sentences under section 944.275, Florida Statutes. Oral
argunents were held on June 28, 2000.

On August 14, 2000, the First District Court of Appeal granted

Pearson’s petition for certiorari with an opinion. (Pearson v.

Moore, 767 So.2d 1235 (Fla. 1t DCA 2000) The departnent filed a
tinmely notion for clarification and/or correction; notion for
rehearing; notion for rehearing en banc; and/or certification of
guestion. Al notions were denied. The departnent filed a notice
to invoke the discretionary jurisdiction of this Court, and noved
for a stay of the Pearson opinion pending review. The notion for
stay was denied in the First District Court of Appeal, but was
subsequently granted by order of this Court dated Cctober 3, 2000.
This Court accepted jurisdiction on January 5, 2001.
3



SUMVARY OF THE ARGUMENT

In Pearson v. State, 767 So.2d 1235 (Fla. 1%t DCA 2000) the

court held that the department nust give effect to a coterm nous
provision in a sentencing order, even if doing so would result in
the inmate serving | ess than 85% of the sentence in violation of
section 944.275(4)(b) 3. Id. The court reasoned that the
departnent's execution of M. Pearson's sentence wthout the
cotermnous provision violated separation of powers because
sentencing is within the realmof the judiciary. [1d. at 1239.
The departnent respectfully contends that it is the judiciary,
not the departnent, who has violated the separation of powers
doctri ne. The judiciary inposed a 13 year sentence to run
cotermnous with a 5 year sentence currently being served. A

coterm nous sentence not only determnes the length of the

sentence, but also the anmobunt of tinme the inmate will actually
serve in prison on the sentence. The former is a judiciary
function, the latter an executive function. In other words, the

judiciary sets a cap on the anount of tine that an innmate can be
incarcerated, but it is the departnment who determnes if and when
the inmate wll be released short of that cap. The legislature
governs the actions of both branches on the punishment of
crimnals, and the departnment nmakes its determ nations on when
inmates are to be released from custody based solely on what has
been |l egislatively mandated. Inmates are rel eased short of the cap

set by the judiciary through the award of gaintine. A coterm nous



sentence puts this executive function into the hands of the
judiciary.

In a variety of simlar contexts, Florida courts have agreed
that sentencing courts cannot inpose sentencing provisions that
interfere wwth duties that fall within the real mof the departnent,
even if that provision was a part of the plea to which the state

attorney agreed at sentencing. See, e.g., Shupe v. State, 516 So. 2d

73 (Fla. 5th DCA 1987); Hall v. State, 493 So.2d 93 (Fla. 2d DCA

1986) (a sentencing court order directing matters wthin the
excl usive purview of the departnent, such as the application of
gaintinme, are essentially "surplusage", or without effect). The
departnment does not attenpt to correct illegal sentences as the
First District accuses, rather, the departnment conplies wth
statutes the Legislature has charged it with adm ni stering.

The reasoning of opinions fromthe Second and Third Districts
support the departnent and recogni ze that coterm nous structuring
conflicts with the 85%statute, and that the departnent nust apply
the 85% statute to post-QOctober 1, 1995 sentences. As a result,
t hese cases hold, it is alegal inpossibility to give effect to the
coterm nous provision on a post-Cctober 1, 1995 sentence. Turner

v. State, 689 So.2d 1107 (Fla. 2" DCA 1997); N eves v. State, 24

Fla. L. Weekly D591 (Fla. 3" DCA 1999); see also, Boney v. State,

731 So.2d 150 (Fla. 4'" DCA 1999); Podvin v. State, 2001 W 8353

(Fla 379 DCA, Jan. 3, 2001); Qonaya v. State, 723 So.2d 924 (Fla. 3"
DCA 1999).




ARGUMENT

WHERE A TRI AL COURT | MPCSES A SENTENCE FOR A TERM OF
YEARS TO BE CALCULATED “COTERM NOUS® WTH A SHORTER
SENTENCE, DCOES THE COTERM NOUS PROVI SI ON VI OLATE THE
SEPARATI ON OF PONERS DOCTRI NE UNDER ART. 111, 8 9, OF THE
FLORI DA CONSTI TUTION | F I T USURPS THE DUTI ES DELEGATED BY
THE LEG SLATURE TO THE EXECUTI VE THROUGH THE DEPARTMENT
OF CORRECTI ONS UNDER SECTI ON 944. 2757

Overvi ew of the Separation of Powers Doctrine

Pearson v. State, 767 So.2d 1235 (Fla. 1%t DCA 2000) hol ds t hat

because sentencing is in the real mof the judiciary, the Departnent
of Corrections nust execute a sentencing order “exactly as
i nposed”, including the effectuation of a coterm nous provision.
Id. at 1237. The departnent contends that, although courts
determ ne the length of a sentence within the range established by
statute, the execution of a sentence is a function of the executive
branch in accordance with the statutory duties del egated to t he DOC
by the Legislature, and that the inposition of a coterm nous
provi si on encroaches upon the DOC s del egated authority. Thus,
t he separation of powers in the context of sentencing is central to
this case.

An often cited case from the United States Suprene Court
examnes the origin of, and the limts on, the judiciary’'s

statutory and i nherent authority. Ex Parte Untied States, 242 U. S.

27, 37 S.C. 72 (1916). There, the trial court sentenced a
defendant to 5 years in prison, the mninmm allowed under the
statute. The trial court then permanently “suspended” the sentence
whi ch “absolutely renoved the accused from the operation of the
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puni shment provi ded by the statute”. 1d. at 37. The United States
sought to vacate the order of suspension through mandanus. 1d. at
39. The respondent defended the court’s authority to permanently
suspend execution of the sentence on four grounds: 1) the
sentencing court has inherent authority to “refuse to inpose a
sentence fixed by statute, or to refuse to execute such a sentence
when i nposed”; 2) the right was recogni zed and exerted at conmon
law; 3) the right was recogni zed by decisions of state and federal
courts; and 4) because such action had been practiced for so | ong,
it was “tacitly” recognized through inaction by the |egislature.
ld. at 41.

The U.S. Suprenme Court rejected each of these argunents and
held that as to the first ground, judicial sentencing authority
does not enconpass the inherent power the respondent clained, and
that the “plain legislative conmmand for fixing a specific
puni shnment for a crine” cannot be permanently set aside by a court.
ld. at 42. Wth regard to the constitutional distribution of
powers, the court stated that it is “indisputable”,

that the authority to define and fix the puni shnent for

crime is legislative, and includes the right in advance

to bring within judicial discretion for the purpose of

executing the statute elenments of consideration which

would be otherwise beyond the scope of judicial
authority, and that the right to relieve from the

puni shent fi xed by the | aw and ascertai ned according to

the methods by it provided, belongs to the executive

depart nent.

ld. at 42.
As to respondent’s second ground, the court found no basis in

common |law for a court to permanently suspend a sentence. |d. at



44. The court rejected respondent’s third ground and cited to
state and federal cases holding that where a court inposes a
sentence and then permanently suspends it, the court has
essentially granted a pardon, which is an excl usive function of the
executive. 1d. at 45-6.

The court also rejected the respondent’s fourth argunment that
the authority to permanently suspend a sentence arises fromthe
states’ prior practice of doing it. The suprene court stated that
the practice may have been well -intentioned because it allowed the
judiciary to take into consideration conditions the |egislature
coul d not have foreseen in fixing the penalty, however,

we can see no reason for saying that we may now hol d t hat

the rights exists to continue a practice which is

i nconsistent with the Constitution, since its exercise,

in the very nature of things anounts to a refusal by the

judicial power to performa duty resting uponit, and, as

a consequence thereof, to an interference with both the

legislative and executive authority as fixed by the

Constitution. (enphasis supplied)

ld. At 51-2.

This opinioninstructs that the judiciary has the authority to
I npose a sentence as provided by | aw, and the “di scretion to enabl e
themto wisely exert their authority”, but that inherent judicial
authority does not extend to matters of sentencing which belong to
ot her branches of governnent. 1d. At 41-2. For instance, the
Legi sl ature deci des what acts are crimnal, and the extent of the
penalty to be i nposed. The executive through the state attorney’s
of fi ce deci des whet her, and under which statutes to charge persons
accused of commtting a crine. Through DOC, the executive
cal cul ates the rel ease date for the sentence i nposed. Finally, the
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governor and cabinet have the authority to grant a pardon and

excuse a sentence entirely. See, dock v. More, 2001 W 10604, *7

(Fla. 2001) (pardon powers are wthin the exclusive domain of the
executive branch). Thus, the court’s inherent sentencing powers
are limted to matters where the exercise of authority does not
override the awful functions of the other branches of governnment.

See, Tanner v. Wagqggins, 54 Fla. 203, 212 (Fla. 1907)(trial court

had no authority to suspend the execution of a sentence because
“exclusive control over the subject of pardons and of conmmutation
and mtigation of penalties is | odged by our Constitution in other
official than the judges of the courts”, thus, any attenpt to

suspend execution is a "nullity”); Carnley v. Cochran, 118 So. 2d

629, 632 (Fla. 1960)(“the fact that agencies other than the court
are endowed with the power to exercise [probation and parol €]
functions does not constitute any encroachnent upon the judicia
prerogative or the exercise of judicial functions by nonjudicial

officers”); Dormney v. State, 314 So.2d 134 (Fla. 1975)(the

maxi mum and m ni mrum penalties to be inposed for violation of the
laws is a matter for the Legislature, not the courts); Cotton v.
State, 769 So.2d 345, 350 (Fla. 2000)(the court has the discretion
to inpose a sentence within the range set by the | egislature, but
“congress has the power to define crimnal punishnments wthout

giving the courts any sentencing discretion”),citing, Chapman v.

Unites States, 500 U S. 453 (1991); see also, State v. Bateh, 110

So.2d 7 (Fla. 1959).

In 1958 the First District Court of Appeal analyzed a |line of



Florida Suprenme Court cases concerning trial courts’ inherent
powers, and the constraints placed upon that power by statute and

by the separation of powers. Bateh v. State, 101 So.2d 869 (Fl a.

1st DCA 1959)3. The First District reviewed trial courts’ practice
of deferring inposition of a sentence and found that the practice
began | ong ago as a necessity, but over tinme, it had occurred so
often that it canme to be recognized as an “inherent power”. 1d. at

872, citing, Bronson v. State, 148 Fla. 188 (Fla. 1941)(where

nothing in statutes limted or restrained courts authority to
suspend i nposition of sentence, court had i nherent authority to do

so); see also, State v. Bateh, 110 So.2d 7, 8 (Fla. 1959).

However, the First District found no foundation for this “so-called
i nherent right”, and questioned the authority to defer sentence,
since it had never “been reconciled with the exclusive power of the
executive departnent of our state government to grant pardons and
the equal | y excl usive del egation of the power to enact |aws to the

Legislature.” 1d. at 872; State v. Bateh at 8. The First District

concluded that the practice of deferring sentencing was
“inconsistent with the doctrine which vests the |aw making
authority in the legislative branch”, and that based on 8§
948.01(3), Fla. Stat., which strictly limts the circunstances in
whi ch inposition of a sentence can be deferred, any attenpt by the
court to defer “would constitute infringenment upon the powers

lawful |y del egated to the executive branch of our governnent”. 1d.

® The hol ding and reasoning of Bateh was | ater adopted by this

Court in State v. Bateh, 101 So.2d 7 (1959).

10



at 872, 873; see also, State v. Bateh, (adopting the reasoning of

the First District in Bateh)

These cases support the position that although inposition of
a sentence is a primary function of the judiciary, including
matters inherent to the judicial process, the trial court has
exceeded its authority when it inposes provisions that encroach
upon the duties of the executive branch, including those powers
del egated to the executive by the legislature regarding the
execution of a sentence. (It also encroaches upon the powers
granted to the legislative branch to establish the range of

penalties.) See, United States, supra at 40 (the trial court

exceeded its sentencing authority by inposing a sentence and then
“renov[ing] the accused from the operation of the punishnment
provided by the statute”).

In M. Pearson’s case, the inposition of a 13 year sentence
with a provisionthat it run coterm nous to an existing 5 year term
(i.e., that it expire when the 5 year terns expires), is not
aut hori zed by statute,* and encroaches upon the duties del egated to
the DOC to calcul ate a rel ease date based on the sentence i nposed,
and to give effect to section 944.275(4) (b)3 which mandates to DOC
that every inmate sentenced for an of fense conmtted after October
1, 1995 nust serve at | east 85%of the sentence i nposed. Thus, the
court has the authority to determne the length of sentence

i nposed, but it cannot inpose additional provisions which override

* Section 921.16 only authorizes the court to inpose sentences
concurrent or consecutive.

11



the departnment’s statutory authority to determ ne how nuch of that

sentence wll be physically served.

The Pearson Case and the Separation of Powers

Section 944.275 is directed to the Departnent of Corrections
and grants to it the authority to structure sentences, award
gaintinme credit, apply jail credit, and calcul ate rel ease dates.
Through the enactnent of section 944.275(4)(b)3, the Legislature
del egated to the departnent the duty to ensure that inmates who
commt offenses on or after October 1, 1995 physically serve at
| east 85% of the sentence inposed, and are not awarded gaintine in
an amount that would reduced service to less than 85% of the
sent ence i nposed.

The Second and Third D strict Courts of Appeal have consi dered
section 944.275(4)(b)3 in the context of coterm nous sentences and
found t hat because t he departnent “nust apply” the 85%provisionto
post-Cctober 1, 1995 sentences, it is a "legal inpossibility" to
structure a post-Cctober 1, 1995 sentence coterm nous to a pre-
Oct ober 1, 1995 sentence because to do so would result in |ess than

85% service of the post-Cctober 1, 1995 sentence. See, Turner v.

Singletary, 689 So.2d 1107, 1110 (Fla. 2d DCA 1997); N eves V.
State, 24 Fla. L. Weekly D591 (Fla. 3d DCA 1999); see al so, Boney
v. State, 731 So.2d 150 (Fla. 4'" DCA 1999); Podvin v. State, 2001

W. 8353 (Fla 3" DCA, Jan. 3, 2001); Obaya v. State, 723 So.2d 924

(Fla. 3@ DCA 1999).

Turner discussed the application of section 944.275(4)(b)3
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[the 85% statute] to post-QOctober 1, 1995 sentences that had been
i nposed coterm nous to pre-CQctober 1, 1995 sentences and stated:

It is obvious that the |egislature's intent, as enbodi ed

inthis statutory provision, is to stop the early rel ease

of prisoners because of the awardi ng of gain-tine credits

by requiring that such prisoners serve a mninmm of

ei ghty-five percent of sentences inposed for offenses

commtted on or after October 1, 1995. It is also clear

that the Departnent of Corrections nust apply this

provision to the appellant's new sentences because they

are based on offenses commtted on October 9, 1995, but

cannot apply it to his earlier sentence because the

offense in that case was commtted prior to Cctober 1,

1995. (citation omtted).
ld. at 1108. Thus, consistent with the long |ine of cases hol di ng
t hat the sentencing court cannot interfere with duties del egated to
DOC, the Turner court found that Turner could not escape the 85%
requi renent on his new coterm nous sentences, and therefore, was
entitled to withdraw his plea. 1d. at 1111.°

Thus, in Pearson’s case, the departnent structured his
sentences in accordance wth the directive in section 944.275 and
ran the post-Cctober 1, 1995 13 year term concurrent but not
cotermnous to the pre-Cctober 1, 1995 5 year term As poi nted out
in Turner, structuring the sentences coterm nously would be a | egal

inmpossibility under the 85% statute. [d. at 1110. However, the

®In a recent case where an i nmate appeal ed the denial of her
post-conviction notion to conpel the Departnent to give effect to
her coterm nous provision, the Second District issued an opinion
indicating that the appropriate relief was mandanus agai nst the
Departnent. Magni v. State, 25 Fla. L. Wekly D22409 (Fla. 2d
DCA, Cct. 2000). On Decenber 15, 2000, the Second DCA wi t hdrew
its opinion an substituted one that provided that the court was
not ruling on the nerits of appellant’s claim Mgni v. State,
25 Fla. L. Wekly D2858 (Fla. 2d DCA, Dec. 15. 2000)
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departnent’s purpose was not to correct an illegal sentence, but
rather, to give effect to the sentencing order to the extent
possi ble without violating statutory provisions the DOC has been
charged with adm nistering.

M. Pearson challenged the Departnent’s actions in circuit
court through a petition for wit of mandanus seeking to conpel the
departnment to give effect to the coterm nous provision. The
circuit court denied his petition for wit of mandanus, but on
review, the First District Court of Appeal granted his petition for

writ of certiorari. Pearson v. State, 767 So.2d 1235 (Fla. 1%t DCA

2000) . Pearson holds that the departnment nust give effect to a
coterm nous provision, even if doing so would result in the inmte
serving less than 85% of the sentence in violation of section
944.275(4) (b)3. The court reasoned that the departnent's execution
of M. Pearson's sentence wthout the coterm nous provision
vi ol at ed separati on of powers because “sentencing is an excl usively
judicial function”. Id. at 1238. The Pearson decision was
prem sed on the perception that by not giving effect to the
coterm nous provision, the departnent was i nperm ssibly attenpting
to correct an illegal sentence. The court further stated that only
[imted power exists to alter a sentence to the defendant's
detrinment, and that power bel ongs solely to the state attorney. 1d.

The departnent contends that the separation of powers
violation lies with the judiciary inposing a coterm nous provision
which interferes with the departnent's authority to give effect to

the 85%service requirenent and its authority to cal cul ate rel ease
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dat es under section 944.275. The departnment is not attenpting to
correct anillegal sentence, but rather is fulfillingits statutory
obl i gati ons under section 944.275 with regard to the execution of
t he sentence.

In the context of sentencing, authority has been allocated as
fol |l ows:

[ T]he Legislature has the sole authority to
determ ne what acts are crimnal acts and what
the penalties for crines are to be. The
Legislative authority in the penalties area
allows for the setting of maxinum and
m ni muns, both of confinenent and probation

the limts and guidelines for parole, and the
particular neans and nethods of execution of

sent ences. The courts have had the sole
provi nce over the particular sentence to be
given an individual, but only wthin the

statutory authority given in the various
sentencing statutes, and the executive has the
duty to see that the sentences are enforced.
The executive perforns its function through
the governor and cabinet . . . and finally,
t he Depart nent of Corrections in its
particular field, also statutorily limted.
(enphasi s supplied)

Moore v. State, 392 So.2d 277 (Fla. 5th DCA 1980). See, e.q.,

Johnson v. State, 336 So.2d 93 (Fla. 1976). Thus, the Departnent

of Corrections executes the sentence and any other substantive
statutory provision enacted by the Legislature that works in
conjunction with the execution of a sentence. In Pearson's case,
t he departnent has not encroached on the sentencing powers of the
court. The departnment has only given effect to |egislative
directive in the execution of that sentence.

It is the function of the court to determne the length of a

sentence, but it is the function of the departnent to cal cul ate the

15



expiration date. Gy v. Singletary, 700 So.2d 1220, 1221 (Fl a.

1997) (the Departnent of Corrections has been given the duty of
calculating a rel ease date, “taking into consideration gaintinme and

other factors”). As stated by this Court in Brooke v. State, 128

So. 814, 99 Fla. 1275 (Fla. 1930):

The court fixes the penalty and the law fixes the
beginning and expiration, unless nore than one
i npri sonment sentence i s passed upon the sane def endant,
i n which case the trial court may provide that the period
of inprisonnment may run concurrently or consecutively.
VWallace v. State, 41 Fla. 547, 26 So.2d 713.

* * %

" The | aw does not contenplate that the court, in fixing
t he punishnment, shall also fix the beginning and end of
the period during which the inprisonment shall be
suffered'. Cting, State v. Horne, 52 Fla. 125, 135, 42
So. 388, 389 (Fla. 1906)

Id. at 1279-80. See also, Lake v. MCelland, 134 So. 522, 523-24,

101 Fla. 536 (Fla. 1931)(“[i]t nay be considered settled in this
state that, where one convicted of a crimnal offense is adjudged
guilty of such offense and is sentenced to serve a definite period
of time being wthinthelimt of the tinme prescribed by statute as

puni shment for such offense, neither the tine for beginning of the

sentence nor the tine at which it may be concluded need be stated

in the judgenent or sentence and if stated, it will be construed as

surpl usage” except as to the determnation of concurrent or
consecutive (enphasis supplied)).

When a court inposes a coterm nous provision, it encroaches
upon the departnent’s authority to execute the sentence, and in

parti cul ar, to calculate the expiration date. Section
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944.275(2)(a) states that DOC shall cal culate a maxi mum rel ease
date “which shall be the date when the sentence or the conbi ned
sentences inposed on a prisoner will expire. 1In establishing this
date, the departnment “shall reduce the tinme to be served by any
time lawfully credited.” [ d. Section 944.275(3)(a) states that the
departnent shall also calculate a tentative rel ease date “which
shal | be the date projected for the prisoner’s rel ease fromcustody
by virtue of gaintine granted or forfeited as described in this
section.” Section 944.275(4)(a),(b) specifies the rate at which
the inmate will earn gaintine, depending on the date of offense.
(O her statutes may curtail or elimnate gaintinme due to the nature
of the offense.) Through the cal cul ati on of a maxi nrumand tentative
rel ease date, and the award and forfeiture of gaintinme, the
departnment determnes the date a sentence expires (or, |if
supervision is to follow, when to release the inmate to
supervision). However, if a coterm nous provision is inposed, the
sentence i s no | onger subject to the provisions of section 944. 275,
and i nstead, its expiration synchronizes with expiration of another
sentence. Thus, by inposing a coterm nous sentence, the court has
not only inposed a sentence, but has also determ ned when that
sentence will expire, despite what the provisions of section
944.275 indicate the expiration date should be. Clearly a
sentencing court would not have authority to i npose a sentence of
“13 years to be expired after serving 5", yet that is exactly what
a coterm nous sentence does. Thus, the sentencing court has

encroached upon the authority of the executive granted through the
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| egislature to cal cul ate a rel ease date under section 944.275. Cf.

MRae v. State, 408 So.2d 775 (Fla. 2d DCA (1982))(trial judge’s

recommendation in sentencing order that defendant never be
considered for parole was stricken because parole is within the
sol e discretion of the Parole and Probati on Conmm ssion).

A coterm nous provision also interferes with the departnment’s
obl i gations under the 85% statute (section 944.275(4)(b)3)). The
reasoning in Turner and N eves are in accord, as these cases view
Pearson's sentence as a 13 year sentence inposed coterm nous to a
shorter sentence, which in light of the 85% statute, is not
possible to carry out. The Turner court interpreted section
944.275(4)(b)3 and found that coterm nous structuring conflicts
with this statute.® Turner concluded that “it is clear that the
Department of Corrections nust apply [the 85% provision]” to the
exclusion of the cotermnous provision. 1d. at 1109; see also
Ni eves;

Pearson, on the other hand, does not find a conflict between
a coterm nous provision and the 85% statute. It states that in
order to decide the case, “we need not—and therefore, do not-—-
reach the question of statutory interpretation [of section
944.275(4) (b) 3] on which DOC volunteered its views” because section
944.275(4)(b)3 is nothing nore than a “limtation on the

departnment’s authority to grant gaintine”. Id. at n.2; 1237.

® The court stated: “[w] e begin our resolution of this case
with an exam nation of section 944.275(4)(b)3 which is the
critical underpinning of the appellant’s claimfor relief”. |d.
at 11009.
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The departnent contends that, contrary to Pearson, section
944.275(4)(b)3 is relevant to this case because a coterm nous
provision allows Pearson to serve less than 85% of his 13 year
sentence through the application of gaintinme, since a cotermnous
provi sion essentially results in the application of court ordered
gaintinme. That is, the unserved bal ance of a |onger coterm nous
sentence expires by virtue of court ordered credit (regardl ess of
whet her the sentencing court calls it credit). It does this in
two ways. First, when the sentencing court ordered the 13 year
sentence to run cotermnous to the 5 year term it synchronized
expiration of the 13 year termwith expiration of the 5 year term
thereby giving the 13 year term benefit of gaintinme earned on the
5 year term That is, the nore gaintine Pearson earns on the 5
year term the sooner he will be released fromthe 13 year term
This gaintine benefit causes Pearson to be released fromthe 13
year sentence well before serving 85% and, pursuant to section
944.275(4)(b)3, the departnent is prohibited fromallowng this to
occur .

Second, the 8 year gap between the 13 year sentence and the 5
year sentence is essentially conprised of court ordered credit used
to expire the sentence. That is, the sentencing court has all owed
for an award of credit to the 13 year sentence in an anount that
woul d cause it to expire when the 5 year sentence expires. The
departnment nmust viewthe tine not served on the 13 year sentence as
gaintinme in order to reconcile service of less than 5 years on a 13

year sentence, and in order to provide for the effectuation of
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ot her statutory provisions.

For exanple, section 947.1405 provides that certain serious
of fenders nust serve a termof conditional rel ease supervi sion upon
rel ease from prison. The term of supervision is based on the
inmate’s maxi mumrel ease date for the terminposed (which neans he
serves a term of supervision equal to the anount of gaintine he
earned on the sentence). (8 947.1405(6)) If a coterm nous
provision is an award of credit for the tine not served (as the
departnment contends), Pearson’s termof supervision would be based
on the maxi mum rel ease date for the 13 year term |f supervision
is later revoked, gaintine applied on the 13 year term would be
forfeited under section 944.28(1). The anmount of gaintinme woul d be
the anmount of tine not served on the 13 year sentence due to his
early rel ease upon expiration of the shorter 5 year term

If the coterm nous provision is not viewed as an award of
credit for tine the i nnmate does not serve on the 13 year sentence,
(as Pearson contends), serious offenders will conpletely avoid
conditional release. To illustrate, under Pearson, Pearson’s 13
year term expires upon conpletion of the shorter 5 year term
Pearson views the 13 year coterm nous sentence as a sentence
inposed for a length of tinme equal to the balance of the 5 year
term(at |east for DOC purposes). Pearson states that the 13 year
term is only a “nomnal” sentence, and not the true, or
“effective” sentence. The true sentence, according to Pearson, is
determ ned upon expiration of the 5 year term At that tinme, it

wll be known how nuch time was served on the nomnal 13 year
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sentence, and that anmount of tinme wll be deenmed the true sentence
the court inposed. Id. at n.1, 1237 Under this view, Pearson
serves 100% of that “true” sentence and therefore, has physically
served up to his maxi numrel ease date of that term Consequently,
there is no termof supervision to be served.’

Therefore, if the nost serious offenders are to have a term of
post -rel ease supervision as directed by section 947. 1405, then the
term of supervision nmust be cal cul ated based on the actual (so-
called “nomnal”) terminposed (13 years). |In Pearson’s case, this
creates an 8 year gap which can only be conprised of credit, (i.e.,

gaintine, or time the inmate did not have to physically serve).?

" To further explain, Pearson states that a coterm nous

provi sion neans that the sentence term nates when the shorter
sentence term nates and that coterm nous has nothing to do with
gaintinme or the departnment’s duty to not apply gaintine in an
anmount that would result in less than 85% service. Id. at n. 2.
Accordi ngly, under Pearson, Pearson’s “nomnal” 13 year term does
not end by virtue of the application of any gaintinme, but rather
is served out by 100% physical time served, concurrent with tinme
on the 5 year sentence. 1d. at n.1

It should be noted that Pearson provides conflicting

interpretations as to what a court intends by inposing a
coterm nous sentence. It states that by inposing a 13 year term
in case no. 96-20 cotermnous to a 5 year term the court
effectively inposed a 5 year termin case no. 96-20. 1d. at
1237(by refusing to effectuate the coterm nous provision, “DOC
has transfornmed what was effectively a 5 year term[the 13 year
termj into a termof incarceration nore than twice as long”).
This statenent could be interpreted to nean that DOC shoul d treat
the 13 year sentence as a 5 year sentence and calcul ate a rel ease
date as if it were a 5 year term as opposed to synchronizing the
13 year termwith the 5 year term

8 1t will actually be nore than an 8 year gap because Pearson
had al ready served sone tinme on the 5 year sentence when the 13
year sentence was inposed, and the 5 year sentence continued to
be reduced by awards of gaintime. Thus, under Pearson, he would
serve less than 5 years on the 13 year sentence.
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Such credit would then be subject to forfeiture upon revocation of
condi tional release.

To further illustrate why the coterm nous provision nust
anount to an award of court ordered gaintinme, consider that Pearson
has probation to follow his 13 year term Unless the tinme not
served on the 13 year sentence is gaintine, the fiction created by
the coterm nous provision provides no direction as to what
constitutes the prison credit he is to be awarded if probation is
revoked, and what portion of that, if any, nust be forfeited as
gaintinme. The intent of the forfeiture statute is to create an
incentive for offenders to conply with the terns of their
supervision, or else they will suffer the penalty of losing credit
for time they did not have to serve on their original term

Eldridge v. Mwore, 760 So.2d 888, 891 (Fla. 2000) (gaintine

encour ages good behavi or both in prison and while on supervision).
Havi ng received the benefit of a very early release, Pearson’s
incentive to conply with his probationary term should include the
threat of the gaintine forfeiture if he were returned to prison, as

it does all for all other offenders.?®

° Moreover, when a court inposes a new term upon revocation of

probation, it nust consider the length of the original term

whi ch according to sentenci ng docunents woul d be 13 years.
However, because the original termwas coterm nous to a shorter
term it may be open to interpretation as to what that original
sentence was for purposes of bunping up for the new sentence.
This issue is not a function of DOC, but it bears nentioning
since it has been the experience of the departnment in receiving
sentencing orders that courts do not interpret such sentences
uniformy.

22



Thus, the departnent di sagrees with Pearson’s concl usion that
a coterm nous provision has nothing to do with gaintine and the 85%
statute. A coterm nous provision causes an award of gaintinme in
t he anbunt of days that the inmate does not have to serve on the
sentence i nposed. Accordingly, a coterm nous provision interferes
with the Departnent’s statutory obligation to ensure that no i nmate
who of fended after COctober 1, 1995 is awarded gaintinme in an anount
that would cause his sentence to expire prior to service of at
| east 85% of the terminposed.

It is a well established rule that specific statutory

authority governs over general authority. Fla. Dept. O Health and

Rehabilitative Services v. Goss, 421 So.2d 44,45 (Fla. 3¢ DCA

1982) (statute specifically dealing wth treatnent for offenders
governs over “general discretionary powers afforded trial judges®)
There is no specific statutory authority for the inposition of a

coterm nous sentence. Roznestor v. State, 381 So.2d 324, 326 (Fl a.

5th DCA 1980)(in holding that a sentencing court can inpose a
concurrent or consecutive sentence, but not a hybrid of both, court
stated that “unless there is specific statutory authority to i npose
a sentence, it cannot stand”). There is also no specific authority
directing DOC to expire a sentence at the direction of the court

rather than in accordance with section 944.275. 11 Further, there

1 Depending on the length of two sentences inposed, a

coterm nous provision wll not always interfere with the 85%
requirenent. But it does in this case.

A co-term nous sentence in no way resenbles a suspended
sentence as Pearson suggested in the circuit court. The
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is nothing in the law which directs the manner in which a
coterm nous sentence is to be construed when it conflicts with
other statutory directives. The law is clear, however, that
gaintinme is an award of credit for tine the i nmate does not have to
serve on a sentence (gaintime is a “sentence deduction” (8
944.275); Eldridge at 891 (“gaintine is tinme not served’)). There
is also specific authority for DOC to calculate a release date
based on the terminposed. (8 944.275(2)(a); (3)(a), Fla. Stat.)
There is further specific statutory authority prohibiting the
departnent fromapplying gaintine to the terminposed i n an anount
that would cause it to expire prior to 85% service. (8
944.275(4) (b) 3, Fl a. Stat.) Gven the specific governing
authorities, a coterm nous provision nust be construed as an award
of court ordered gaintine credit (time not served) which the
departnment cannot apply if it interferes wth the provisions of
section 944. 275 the departnent has been charged wi th adm ni stering.

Al t hough Pearson does not suggest that there is statutory
authority for the inposition of a coterm nous sentence, it should
be noted that section 921.16(3) nentions “cotermnous” in the
context of directing DOC detainers. However, it confers no
sentencing authority; section 921.16 only grants sentencing courts
the authority to inpose a concurrent sentence or consecutive
sentence. Section 921.16(3) was added in 1995 and was directed to

the DOC. It provides that “in the event” a court orders a sentence

sentencing court did not put Pearson on probation for the 8 year
bal ance, or retain any jurisdiction over himonce the 5 year term
expires, as would be the case if the sentence were suspended.
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to run cotermnous and concurrent with a sentence in another
jurisdiction, the departnent will place a detainer with the ot her
jurisdiction. It also indicates that the detainer should not
interfere wwth the inmate’s program participation, parole, etc.
while in the other jurisdiction s custody. This subsection did
not confer authority to inpose coterm nous sentences, but because
it had been the longstanding practice for sentencing courts to
i npose them anyway, the departnent requested direction as to the
execution of such sentences as it pertained to the detai ner and the
effect the detainer would have on the inmate’ s program and parol e
eligibilities while in the other jurisdiction. Nor is section

921.16(3) a recognition of an inherent power to inpose sentences

cot er m nous. Bateh v. State, 101 So.2d 869 (Fla. 1t DCA 1958),

opinion approved in, State v. Bat eh, 110 So.2d 7 (Fla.

1959) (“[I ] egislative recognition of a judicial practice does not
serve to establish such practice as being within the court’s
i nherent powers.”)

G ven the substantial conflict a coterm nous provision creates
wWth statutes relating to sentences, (including, statutory naxi muns
and mninmuns, section 944.275, conditional release, gaintine
forfeiture statutes and firearmmandat ori es), plus the uncertainty,
(the shorter sentence may be nodified, vacated, etc.), the
i nposi tion of a coterm nous provision would certainly require clear
statutory authority, and no such authority exists. Moreover, it
woul d seem i ncongruous that the Legislature woul d nandate that al

i nmat es serve at | east 85%of the sentence i nposed, but at the sane
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time, allow sentences to expire sinultaneously with a much shorter
sent ence. Conpare, for exanple, that the sentencing court’s
authority to vacate a release order of the Parole Comm ssion was
conferred through specific |l egislation. Section 947.16(4), Florida
Statutes (2000). Although the Parole Conm ssion, as a branch of
the executive, has been granted authority to set parole dates,
specific statutory authority exists for the judiciary to override

that authority in limted situations. See, Borden v. State, 402

So.2d 1176 (Fla. 1981) No such authority exists in this case.??
In sum a cotermnous provision encroaches wupon DOC s
statutory obligations in tw ways. One, it interferes with the
departnment’s duty to calculate a release date under section
944. 275. And two, a cotermnous provision results in the
application of gaintine in an anount that reduces the sentence
bel ow 85% service in violation of section 944.275(4)(b)3. It does
this in two ways; one, service of the 13 year 85% sentence is
reduced by virtue of gaintine earned on the 5 year sentence; and
two, because the tinme not served on the 13 year sentence by virtue

of the coterm nous provision is conprised of gaintime credit.?®3

At hough a few court opinions have acknow edged the existence
of coterm nous sentences, no Florida case was found which
addressed the issue of whether there is authority to inpose it.
Only one appellate court attenpted to defined coterm nous.

Madden v. State, 535 So.2d 636 n.1 (Fla. 5" DCA 1988)
(“*cotermnous’” is used by the parties to refer to the
termnation of the state sentences at the sane tine as the
federal sentences).

B 1t should be noted that the department used to give effect
to coterm nous sentencing provisions rather than cal cul ate a
rel ease date in accordance with section 944.275. However, wth
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Pearson holds to the contrary and states that by not giving
effect to the coterm nous provision, DOC has encroached upon the
authority of the sentencing court. Pearson accuses the departnent
of “assert[ing] authority to review the legality of sentences and
alter[ing] them as it deens fit”, (ld. at 1237), and poses
Pearson’s issue as “rais[ing] the question whether DOC has the
authority to declare a sentence illegal”. Id. at n.2. The
sweepi ng | anguage of Pearson al so appears to instruct that under
t he principle of separation of powers, the departnent nust “execute
a sentenci ng order exactly as i nposed by the sentencing court”, and
states that “DOC cannot undo a bargain the state attorney’ s office
has struck”. 1d. at 1237, 1238.

First, contrary to the court's opinion, the departnent does
not endeavor to correct illegal sentences, nor has the departnent
"asserted authority to reviewthe legality of sentences inposed by
the courts and alter themas it deens fit." 1d. at 1237. Pearson
does not nmake the critical distinction between illegal sentences in
general and sentences that inpose provisions that violate statutes
the DOCis charged with adm nistering. If, for exanple, a sentence
is inposed in excess of the statutory maximum it is not for DOCto
chal l enge, and the sentence w |l be executed as ordered. | f

however, a sentence is inposed with a provision that DOC wi || not

the enactnment of the 85%statute, the direction fromthe

| egislature was so clear and specific that the departnment’s
application of a coterm nous provision can no | onger be
countenanced. Not only does a coterm nous provision interfere
with the calculation of the release date in general, but also
with the clear directive of the 85% provision
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cut the defendant's hair, or wll house himin a facility near his
home, or will apply gaintine at a specified rate not authorized by
section 944.275, or wll release him on a certain date, the
sentenci ng court has usurped the departnment’'s authority to nmaintain
custody and care of inmtes and to calculate sentences in
accordance with 8§ 944.275. In these instances, it is within the
departnent's authority to not give effect to the objectionable
portion of the order, even if it was a termof the plea to which
all sides agreed at sentencing. State attorneys cannot bargain
away powers that have been granted to the DOC.

Nunmerous cases in a variety of contexts agree, and hold that
DOC cannot execute the sentence exactly as i nposed with respect to
provisions that violate duties the DOC has been charged wth

executing. See, Shupe v. State, 516 So.2d 73 (Fla. 5th DCA

1987) (stri king portion of sentence ordering that no gaintine shal

apply to sentence until restitution is paid, court held that "[i]t
is well settled that a trial court is without authority to prevent
gain tinme and that the award of gain tine is solely within the

province of the Departnment of Corrections"); Hall v. State, 493

So.2d 93 (Fla. 2d DCA 1986)(a sentencing court order directing
matters within the exclusive purview of the departnment, such as the
application of gaintine, are essentially "surplusage", or wthout

effect); Singletary v. Coronado, 673 So.2d 924 (Fla. 2d DCA

1996) (trial court erred by ordering an award of gaintine the
authority to award gaintinme is within the exclusive authority of

DOC); Prangler v. State, 470 So.2d 105 (Fla. 2d DCA 1985) ( hol di ng
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that (“any waiver of gaintinme was ineffective and the portion of
the trial court order referring to gaintine was surplusage”);

George v. State, 651 So.2d 180 (Fla. 1st DCA 1995) (reversing order

of trial court which prohibited award of early release credit
because the county comm ssioners, not the court has authority to
grant commutation of tinme for good conduct of county prisoners);

Schlosser v. Singletary, 597 So.2d 304 (Fla. 2d DCA 1991)(in

mandanus action against DOC, court held that where state statute
grants the DOC authority to decide which jurisdiction inmate w |
serve sentence, portion of sentencing court's order directing a
state sentence run concurrent with federal sentence need not be

given effect); Doyle v. State, 615 So.2d 278 (Fla. 3d DCA 1993);

Col on-Morales v. State, 743 So.2d 101 (Fla. 1st DCA 1999); Riley v.

State, 743 So.2d 148 (Fla. 1st DCA 1999)(where defendant was
prom sed boot canp sentence, but was statutorily ineligible for
boot canp, it was not possible to carry out the sentence as

bargained for); denn v. State, 2001 W 38008 (Fla. 4'" DCA

2001)(trial court cannot order DOC to all ow defendant to serve his
state sentence in federal custody, and if that was part of the
pl ea, the renedy is to fashion a new sentence which effectuates the

plea or withdraw the plea); Singletary v. Evans, 676 So.2d 51, 52

(Fla. 5th DCA 1996); (trial judge's attenpt to conpel DOC to not
cancel provisional credits and gain tinme was a usurpation of DOC s
executive authority as DOC had a statutory and adm ni strative duty

to cancel credits); Davis v. Singletary, 659 So.2d 1126, 1127 (Fl a.

2d DCA 1995)(finding that the trial court was without authority to
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direct DOC as to how the credits were to be applied and/or

cancel l ed). Moore v. Lowery, 758 So.2d 737 (Fla. 379 DCA 2000) (tri al

court was w thout authority to require the DOC to refrain from
cutting inmate's hair even though it was a term of the plea

agreenent); Causey v. State, 504 So.2d 34 (Fla. 15t DCA 1987)

Corley v. State, 586 So.2d 432 (Fla. 1st DCA 1991). These cases

hol d that certain sentencing provisions inposed by the court, and
agreed to by the state attorney, could not be executed as ordered
because they interfered with DOC functi ons.

Contrary to all of these cases, Pearson states that DOC has no
authority to object to a sentencing provision which the state
attorney has elected not to appeal. Pearson states:

The state’s |imted statutory authority to appeal

sentences i s exercised by the office that prosecutes the

convict who is sentenced. DOC cannot rescind the state
attorney’ s office’s decision not to appeal by stating at

this juncture objections to a sentence which was not

appeal ed during the tine allowed. DOCis not authorized

to appeal the inposition of a sentence.

Id. at 1238.

This finding in Pearson is also contrary to another First
District case which acknowl edges DOC s right to object to a
sent enci ng provi sion, even though DOCis not a part of the crim nal

prosecution. In Dept. & Juvenile Justice v. J.R, a child, 710

So.2d 211 (Fla. 1st DCA 1989), the DJJ appealed an order
adjudicating a juvenile as a delinquent and commtting himto a
specific treatnment program DJJ argued that the court had exceeded
its statutory powers of disposition by specifying where the
juvenile was to be placed. The juvenile noved to strike the
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appeal, claimng that only the state attorney could file an appeal .
The court denied the notion and held that although DJJ was not the
prosecuting authority, it had a right to appeal the portion of the
order directing DJJ as to the specific place of treatnent, based on
DJJ's specific statutory authority to select the appropriate
pl acenment. The court’s decision relied, in part, upon DOC cases
where a sentencing court had included a provision directing the
pl acenent of an adult defendant in violation of DOC s statutory
authority, and in violation of the separation of powers. The court

st at ed:

In fact, the Florida Departnment of Corrections (DOC) has
been allowed to appear in district courts to challenge
simlar orders which attenpt to direct placenent of adult
defendant’s in specific facilities. Cearly DOC is not
a party to a state prosecution. When a trial court
attenpts to specify placenent for an adult defendant,
such orders have been revi ewed when DOC chal | enged the
judge’s authority as an infringenment on DOC s executive
right to determne the placenent of inmates. See,
Singletary v. Acosta, 659 So.2d 449 (Fla. 3d DCA 1995).
In Acosta, the Third DCA held that a trial court wholly
| acks authority to regulate the placenent of a sentenced
defendant in the prison system citing Article 11,
Section 3, Florida Constitution (1968) [case citations
omtted].

J.R, a child at 213. Although the Pearson case proceeded as a

mandanus action agai nst DOC as opposed to an appeal by DOC, the
rel evant point is that Pearson’s finding that DOC has no authority
to challenge a provision in a sentencing order because the state
attorney agreed to it, and deci ded not to appeal, is not supported
by existing case |aw.

This Court has recognized that the sentence inposed upon an
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defendant is independently subject to, and may be greatly altered
by, actions of the DOC through the application of statutes

directing DOC functions. See, Forbes v. Singletary, 684 So.2d

173,174 (Fla. 1996); State v. Geen, 547 So.2d 925 (Fla. 1989);

Eldridge v. More, 760 So.2d 888 (Fla. 2000) In such instances,

the DOC has not tried to correct an illegal sentence or usurp
judicial authority, but rather has given the sentencing order
effect to the extent it can while still neeting its obligations
regarding sentence structure, release date calculations and
execution of the sentence in general. For instance, a court nay
award credit for a full prior term followng revocation of
probation, with the intention that the inmte receive benefit of
his previously earned gaintinme. However, if the original offense
was conmtted on or after COctober 1, 1989, the department wll
forfeit the gaintine pursuant to its independent authority under
section 944.28(1). |In such case, the departnent has not taken the
stance that its function is to correct illegal sentences, but
rather, has properly exercised its statutory authority pursuant to
the legislature's intent that an i nmate who viol ates his probation
w Il not have the benefit of previously earned gaintine. Forbes v.
Singletary, 684 So.2d 173, 174-5 (Fla. 1976).

In State v. Geen, 547 So.2d 925 (Fla. 1989), this Court

recogni zed that certain functions regarding the execution of a
sentence are within the exclusive authority of departnent. | t
gquoted the district court's statenent that

"the awardi ng of statutory gaintine is solely
a function of the [departnent], and the trial
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court is wthout authority to prevent such
award or order its waiver'. (Geen at 926,
927, citing, Geen at 539 So.2d at 485). The
statute places in the hands of the departnent
the ability to award, forfeit and restore gain
tine.

ld. at 926-927
Most recently, in Eldridge, the Court instructed district

court’s that when presented with a case where an inmate’s fina
rel ease date appears to “countermand the will of the sentencing
court” due to the departnment’s forfeiture of gaintime upon
revocati on of probation, the appellate court should not try to “go
beneat h” the sentencing court’s order and the gain tinme statutes in
an attenpt to fix things, so that the final release date wll
conport with what was the apparent intent of the sentencing court.
Id. at 892. The Court stated:

The courts should assune that the trial court

knew and understood the statute affecting the

inmate’s final release date and apply the

statutes as they are wthout trying to

determ ne whether the final effect was what

the trial court had in m nd.

Id. Eldridge recognized that DOC, as part of the executive branch,

must fulfill legislative mandates directed to it, and that such
action by DOC does not encroach upon the powers of the sentencing
court, even if it results in a rel ease date beyond what the trial
court appeared to anticipate when it inposed the sentence. 1d. At

892. See also, Singletary v. Evans, 676 So.2d 51 (Fla. 5th DCA

1996). In Evans, the sentencing court intended for the inmate to
serve a certain nunber of years in prison follow ng revocation of

probation, and sought to conpel the departnent to not cancel
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overcrowding credits or forfeit gaintine in order to acconplish
that end. The Fifth D strict Court of Appeal granted the
departnent's petition for wit of prohibition and held as foll ows:

[ The trial judge' s] attenpt to conpel DOC not
to cancel [the inmate's] provisional credits
and gain tinme was a usurpation of DOC s
executive authority. DOC had a statutory and
adm nistrative duty to cancel provisiona
credits and forfeit gain time when [the
inmate] was returned to prison.

ld. at 52. See also, Davis v. Singletary, 659 So.2d 1126, 1127

(Fla. 2d DCA 1995)(court found that the trial court was w thout
authority to direct DOC as to how the credits were to be applied
and/ or cancelled). Thus, the sentencing court cannot directly or
indirectly require the departnent to expire a sentence t hrough what
is essentially an award of court ordered gaintinme, such that the
Departnent’s statutory obligations to calculate a rel ease date and
i npose the 85%requirenent are circunvent ed.

Pearson notes that because the departnment agrees it has no
grounds to object to the inposition of a 5 year term (or less) in
case no. 96-20, it therefore has no grounds to object to the
sentencing court ordering the expiration of the 13 year termin 5
years (or less). 1d. at n.1l. The Pearson court views Pearson’s
sentence as a “truth in | abeling” situation, and an anbi guity which
must be resolved in Pearson’s favor. 1d.

Clearly the discretion wth regard to the | ength of a sentence
lies wth the judiciary. The departnment does not challenge a
coterm nous sentence on grounds that it is anillegal sentence, but

rather, that it interferes with the execution of DOC s del egated
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duti es under section 944. 275, as described above. If a5 year term
were inposed in Pearson’s case, the departnent would be able to
calculate a rel ease date, and an 85% date in accordance with the
directive in section 944. 275, and there woul d be no grounds for DOC
to object, even if 5 years were illegal under the sentencing
statutes. The 13 year sentence is not a neaningless fiction as
Pearson contends when it states that DOC nust executive the
“effective” sentence and not the 13 year sentence. The 13 year
sentence was presunably inposed under the statutes directed to the
court with regard to sentenci ng guidelines and statutory maxi nuns
and m ni muns. There is no authority under which the sentence | oses
that neaning and takes on a different neaning for the DOC. That
is, the sentence cannot be a 13 year sentence for sone purposes,
but for other purposes, be an indefinite sentence to be determ ned
at the time another sentence ends.

Mor eover, the departnent does not view Pearson’ s sentencing
order as anbi guous. The departnent views the order as it viewed
all the orders received in the cases listed at page 28 where the
court inposed a sentence (a term of years or life), and then
attached a provision, (often part of the plea), which could not be
carried out by DOC due to its independent |egislative directives.
The departnent executes the sentence inposed, absent the
obj ecti onabl e provision, even if that provision has a substanti al
effect on the anbunt of time the inmate will ultimately spend in
prison. In these instances, there is recourse depending on the

situation. The DOC may file a petition for wit of certiorari
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(assumng the order is received withintinme limt), or the innate
can challenge the DOC s actions through a mandanus petition, or
nmove to withdraw his plea in order to have a sentence fashioned
which will better fulfill the intent of the court and/or the plea.

Pearson also relies on a statenent nade in a footnote in

Hudson v. State, 682 So.2d. 657 (Fla. 3rd DCA 1996) that the court

"[ knew] of no authority for the Departnent of Corrections to add
conditions to a sentence" and that sentencing provisions are a
function of the court. 1d. This quoted statenent was made in a
conpletely different context than the present case. At the tine
t he Hudson opinion was issued, there was a split in the districts
as to whether or not a nmandatory termwas autonmati c under section
775. 084 when a def endant was sentenced as a habi tual violent fel ony
offender. If it was automatic, then DOC did not inproperly
i ncorporate a mandatory termin the sentence of offenders sentenced
as habitual violent felony offenders. However, the Third District
hel d that a mandatory termwas di scretionary with the trial court,
and since the trial court elected not to inpose the nandatory on
Hudson, DOC s incorporation of a mandatory term was viewed as
"adding a condition". In contrast, to the situation in Hudson, the
85%lawis not a matter of discretion for the sentencing court. It
is alegislative mandate that i nmates physically serve a m ni mum of

85% of any sentence inposed for an offense commtted on or after

Cctober 1, 1995. Thus, all such sentences are automatically

4 The conflict was later resolved by this Court in State v.
Hudson, 698 So.2d 831 (Fla. 1997).
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subject to the 85% requirement and the departnent is not "adding
condi tions".

To conclude, Pearson conflicts with statutory provisions
regardi ng the execution of sentences. It creates conflict with the
conditional release statute, and creates uncertainty when the
probationary portion of a split sentence is revoked. O her
problenms include conflicts with sentencing provisions such a
firearmmandatory.'® Pearson al so creates sentencing results that
perhaps the trial court did not even intend. For exanple, the
departnent recently received a sentencing order where a def endant
subject to the 85%statute was sentenced to life for first degree
murder, coterm nous to a New Jersey sentence fromwhich the innate
had al ready been parol ed. According to Pearson, this nurderer
shoul d be rel eased i medi ately. H's attorney has even witten the
departnment argui ng that Pearson requires that he nust be rel eased.
(Appendi x at p. Ab4) O her exanples include sentencing orders
recei ved by DOC which inposed two sentences coterm nous to each
ot her, which neans that sentence A's expiration is controlled by
sentence B, but sentence B's expiration is controlled by sentence
A

The Second District has warned against these types of

sent enci ng consequences in a quote fromthis Court:

B1f, for instance, a sentence was inposed with a three year
firearm mandatory, concurrent and cotermnous to a two year term
the sentence could not be executed as ordered because section
775.087(2)(a) specifically directs that a firearm mandatory term
cannot be reduced by gaintine awards.
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It is of great inportance to the prisoner that
the sentence should be definite and certain,
so as to advise him and the officer charged
wth its execution of the tinme of its
commencenent and term nation, wthout being
required to inspect records of another court
or the record of another case. Willace V.
State, 41 Fla. 547 (Fla. 1899)

Bush v. State, 319 So.2d 126 (Fla. 2d DCA 1975)(trial court

inperm ssibly attenpted to i npose a sentence where the |ength of
the term was contingent upon whether a separate sentence was set

asi de on appeal ); see, also, Benyard v. Wainwight, 322 So.2d 473

(Fla. 1975)("[i]t is our opinion that the forrmula for conputation

of a prisoner’ sentence should be the sanme for all prisoners”).

CONCLUSI ON

The intent of the 85%statute was to halt the early rel ease of
prisoners and establish sone consistency between the |ength of
sentence i nposed and the anobunt of tine served so that inmates no
| onger serve a mnor fraction of a |l engthy sentence. Unlike nost
ot her sentence enhancenent-type statutes, the 85% statute is not
i nvoked at the discretion of the prosecutor or the court, nor is it
reserved for only certain offenders. It is a rule applicable to
all sentences for crinmes conmtted after COctober 1, 1995. The
statute was placed under the authority of the branch of governnent
charged with calculating sentence release dates (DOC), as the
appropriate place for the intent of the Legislature to be given
effect.

Nunerous cases have held that the sentencing court cannot
i npose sentences Wwth provisions that encroach wupon DOC s
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authority, even if the provision was part of the plea agreenent.
These cases recogni ze that DOCis not usurping the authority of the
judiciary and attenpting to correct an illegal sentence as Pearson
i ndi cates, but rather, that DOC can and nust apply the | aw pur suant
to statutes directed to DOC

Accordingly, this Court shoul d quash the deci sion of the First
District in Pearson and follow the reasoning of the Second and
Third Districts in Turner and Ni eves, as well as the cases cited
herein regarding the separation of powers, and conclude that
certain sentencing provisions, including coterm nous provisions,
encroach upon the duties delegated to the department by the
Legi sl ature, and therefore, cannot be given effect.

Respectful ly submtted,

SHERON L. WELLS

ASSI| STANT GENERAL COUNSEL
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