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IN THE SUPREME COURT OF FLORIDA

CASE NO: SC00-2176

UNITED CONTRACTORS CORP,
alk/aUNITED CONTRACTORS, INC.,

Petitioner,

VS. Respondent’s Answer Brief

MARIA MINERVA HERNANDEZ, as
Personal Representative of the Estate of
Ricardo Ariel Hernandez and individually,

Respondent.

I
Preliminary Statement

Thisiscaseisbeforethis court for review of adecision of the District Court of
Appeal whichisallegedto bein conflict with the decision of another court onthesame
point of law. At issueiswhether Respondent’ s acceptance of a nuisance settlement
of aworkers' compensation claiminwhichtheemployer and carrier maintained their
defense that the accident did not occur within the course and scope of employment
constitutesan election of remedies. Petitioner, United Contractors Corp, a/k/aUnited
Contractors, Inc., shall be referred to as “United”. Respondent Maria Minerva

Hernandez, individually and as personal representative of the Estate of Ricardo Ariel



Hernandez, shall bereferredto as” Plaintiff”. Decedent Ricardo Ariel Hernandez, shall
be referred to as “Decedent.” CA Associates, Inc., Decedent’s employer shall be
referred to as“CA”.

[
Statement of the Case

Plaintiff filed suit against United, a contractor engaged in the business of
excavation and construction of commercial property. United was engaged in an
excavation project known asthe Three L akes development in Dade County. CA was
hired by United to secure material and equipment at the Three L akessitein preparation
for Hurricane Erin’s landfall in South Florida. Plaintiff alleged Decedent was
employed by CA to secure United’s material and equipment at the Three Lakes
project. The job was scheduled to be completed by August 1, 1995.

In her lawsuit, Plaintiff contended that United was vicariously liable for the
actions of its employees, inter alia, negligently operating a front end loader which
crushed and killed Decedent, failing to warn Decedent and otherssimilarly situated of
the danger, and failing to properly hire trainers to supervise its employees.

On July 27, 1997, during the pendency of the instant wrongful death action,
Plaintiff in her capacity as Decedent’s surviving spouse, filed a petition seeking

worker’s compensation death benefits against CA on her behalf and on behalf of



Aimeeand Adrian (R. 377). CA filed anotice of denial contending that the accident
did not arise out of Decedent’s employment (R. 359). Eventually Plaintiff and CA
entered into alump sum settlement of theworker’ scompensationclaim. A stipulation
insupport of joint petition for order approving thelump sum settlement indicated that
CA contested the compensability of the claim and had filed awritten notice of denial
(R. 351). Asaresult of the settlement CA and its worker’s compensation carrier
agreed to pay Plaintiff, Decedent’ s surviving spouse, the sum of $12,207.01 in full
satisfaction of its obligations to pay death benefits under the Florida’'s Worker’s
Compensation Act (R. 352). From this sum there was deducted $1,750.00 as
reasonabl e attorney’ sfeesfor Plaintiff’ sworker’ scompensation attorney and taxable
costsin theamount of $457.01 |eaving anet settlement to Plaintiff of $10,000.00 (R.
353). The settlement agreement indicated that the parties agreed that no admissions
of any kind werebeing made by either sideand theemployer specifically reserved any
and all defenses as to compensability, employer/employee relationship, course and
scope of employment, and other issues (R. 357).

Therewas no guardian ad litem appointed to represent the children before the
Judge of Compensation Claims. The permission of the probate court was not sought
with regard to the terms of the joint stipulation. By order dated June 22, 1998 the

Judge of Compensation Claimsapproved the settlement and entered an order releasing
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theemployer and carrier fromliability for al worker’ scompensation benefits(R. 364).
Therewasno mention of theminor children, Aimeeand Adrian, inether thestipulation
or in the order approving the stipulation.

Following the settlement of the workers' compensation action, United moved
for summary judgment in the circuit court proceeding (R. 342-350). Inthe motion,
United maintained that it was Decedent’ s statutory employer within the meaning of
8440.10(1)(b), Fla. Stat.. United maintained that since Plaintiff had accepted benefits
pursuant to Chapter 440, Fla.Stat. from Decedent’ semployer, she could not maintain
atort action against United as general contractor/statutory employer (R. 345).

Atthehearing on United’ smotionfor summary judgment, Plaintiff argued that
therewasno stipul ation in the settlement papersthat the accident had arisen out of and
in the course and scope of employment (R. 1001-1002). Plaintiff pointed out that
Aimeeand Adriandid not receiveany of the compensation payment fromtheworker’s
compensation carrier. Plaintiff argued that there could be no acceptance of benefits
without receipt of funds (R. 1006). After hearing argument on the motion, the trial
court entered asummary final judgment infavor of United with regard tothe claimsof
Plaintiff and her two (2) minor children (R. 1020-1021).

From this final judgment, Plaintiff appealed to the District Court of Appeal,

Third District (R. 988-991). The District Court reversed the decision of the circuit
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court because it found there was no election of remedies (R. 1027). The District
Court noted that in order for an election of remedies to occur, there had to be
evidence of a conscious intent to elect the compensation remedy and to waive the
other rights (R. 1026). Initsopinion, the District Court noted:

We do not believe that the record before us supports a
finding that Hernandez had a conscious intent to elect the
compensation remedy and towaiveher other rights.... This
stipulation stated that CA contested the compensability of
theclamand, aongwithitsworkers compensationinsurer,
took the position that there was no evidence that the
accident arose out of and in the course and scope of
Decedent’ s employment. There was no resolution on the
meritsof theclam. Even abrief review of the factsof this
case suggests that CA may well have had a meritorious
defense. Becausetheworkers compensation remedy was
not pursued to adetermination or conclusion onthe merits,
there could be no election of remedies. Rather, what
happened hereisthat CA ssimply opted to “buy” itsway out
of theworkers' compensation litigation by expediently (and
cheaply) resolving what amounted to little more than a
nuisance claim.

(R. 1027)
Regardless of the disposition of Plaintiff’s individual claim, the court below
determined the minor children did not elect the remedy of workers' compensation
because there was no indication that the children were receiving any of the death
benefitspaid by theworkers' compensation carrier (R. 1028-1029). The court below

foundthat 8744.387, Fla. Stat. appliedtoworkers compensation mattersand required
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that aguardian be appointed and that the court determine whether the settlement isin
thebest interest of theward (R. 1029-1030). Asthiswasnot donethe settlement was
ineffective as to the minor children.

United filed anoticeto invokethediscretionary jurisdiction of thiscourt onthe
twin grounds of express and direct conflict of decision and because the decision
affected aclassof stateor constitutional officers. Thiscourt hasaccepted jurisdiction
over the case.

[l
Statement of the Facts

A. The Course of Employment Issue

The testimony of the representatives of CA and United established that
Decedent was not working for CA at the time of the accident. The undisputed
evidenceisthat the project where Decedent wasworking, the Three L akes project, had
been shut down due to the approach of Hurricane Erin.

James Cavo is a contractor and a principal in United. United employed Jack
Cook as its general superintendent (R. 516-517). Cook was responsible for hiring
employees(R. 517). Cook set thework hoursand scheduled the employees(R. 518).
Cook had the authority to hire subcontractors on behalf of United (R. 528). Cook

determined thehoursthat CA worked at the property and supervised thework CA did



on the project (R. 531).

Cavotestified that the Three L akesproj ect, where Decedent waskilled, was not
open for work on August 2, 1995 (R. 535):

Q: Doyou know if the site was open for work on August 2,
19957

To my knowledge, no.
Do you know why?

We were shut down because of a hurricane.

o 2 O 2

Do you know who communicated to the employees of
United that the job site would be closed August 2?

>

Jack Cook.

Q: Do you know when he told them to return?

A:  Nol don'trecall.

(R. 535-536).

Cook made the decision that August 2 would not bework day (R. 541). No onewas
supposed to be at the job site working on the date of the incident (R. 563).

Craig Davidsonisvice-president and general manager of CA (R. 392). CA was
hired to do clean up work at the Three Lakes project immediately before Hurricane

Erin(R. 399-400, 475). Davidson advised Decedent and hisother workerson August
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1, 1995 to go home, secure their homes, and call after the hurricane (R. 416). He
specifically told Decedent not to come back but to call (R. 453). With regard to
Decedent’ s specific activities on the day of his death, Davidson testified:

Q: My only question to you dir, is, in your mind, was Mr.
Hernandez in your employ on August 2, 1995?

A:  lwouldprobably say dateingeneral, yes, if becauseif there
was work after the hurricane, | intended to use him. So |
would consider him still employed at the time.

Q: TohepMr. Jenks, at thetime that he waskilled on thejob
site, August 2, 1995, did you consider himinyour employ?

A: | did not consider in the scope of work of anything that |
instructed him to do.

Y es. Hewasstill an employee, but, no, hewasnot working
for me at that time.

(R. 438-439).
(Emphasis Added).

Davidson advised the worker’s compensation carrier that he did not know what
Decedent was doing on the premises at thetime of theincident (R. 440). Decedent’s
job with this company ended when daylight ended on August 1, 1995 (R. 451).
Davidson specifically told Decedent not to come back but to call (R. 453).
Decedent waskilled in aremote area away from where he would have been working

if he had been working for CA (R. 454). CA had been retained to go and secure



debris which could be dangerous in the high winds of a hurricane (R. 475).

Jack Cook is employed by United as a superintendent (R. 541). As
superintendent, his job was to watch over the operation on a daily basis (R. 153).
Decedent waslaid off in July of 1995, dueto lack of work (R. 159-160). On August
2, none of the employees of the sub-contractor was supposed to be on the premises
(R. 186). Decedent was not supposed to be near the property on August 2 (R. 193).
At some point on the day of his death, Decedent spoke with Cook and then |eft the
property when he learned there was no work. As Cook testified:

Q:  Aml correct that whenyou say that whenyou say that Ariel
Hernandez | eft, you thought he actually drove off the Three
L akes property. Isthat correct?
| saw him in histruck heading off the property.

Heading towards the gate?

the exit.

Where you would leave?

> QO 2 O Z

Yes.

(R. 524).
Decedent advised Cook that hewasgoing to do cabletelevisioninstallations (R. 525-
526). In Cook’s opinion since there was no work and since Decedent had been

advised there was no work, he was a trespasser (R. 540).
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B. The Worker’s Compensation Settlement

The action which precipitated United’s filing of the motion for summary
judgment is the settlement of Plaintiff’ claim for death benefits under the Florida
Worker's Compensation Act. Attorney Ben Levy represented CA in the worker’s
compensation proceeding (R. 817). CA’s defense in the worker’s compensation
proceeding was Decedent was not withinthe course of hisemployment with CA at the
time of hisdeath (R. 817-818). The compensation case was settled as a matter of
convenienceto the carrier and not because of any deficiency onthecarrier’ sproof (R.
818). Attorney Levy and Attorney Jeffrey Breslow, who represented Plaintiff in the
worker’ scompensation action, wereof theopinionthat if thecasehad gonetotrial the
evidence would have established that Decedent was not within the course of his
employment (R. 818, 821). Attorney Breslow indicated that the amount of death
benefits available far exceeded the amount settled for by Plaintiff (R. 821).

Therewasno guardianor guardianad litemintheworker’ scompensation action
(R. 821). There was no allocation of proceeds in the order approving settlement
between Plaintiff and the minor children. Therewasno mention of Aimeeor Adrian
inthe order approving settlement (R. 862). The settlement stipul ation paid $10,000.00
in alump sum to the surviving spouse for death benefits (R. 352, 862). No approval

was sought from the probate court or any other court with regard to the settlement of

10



the minor children’sclaim (R. 221).

v
Points Involved on Appeal

Point |

WHETHER THEPROSECUTION & SETTLEMENT OF
A WORKERS COMPENSATION CLAIM BARSTHAT
SAME CLAIMANT AND THOSE WHO CLAIM
THROUGH SAID CLAIMANT FROM PURSUING A
TORT CLAIM ARISING OUT OF THE SAME
INCIDENT WHEN THE TORT CLAIM IS AGAINST
THE STATUTORY EMPLOY ER OF THE DECEASED
WORKER?

Point 11

WHETHER A SETTLEMENT MADE PURSUANT TO
CHAPTER 440 FLA. STAT. REQUIRES THE
APPOINTMENT OF A GUARDIAN AND APPROVAL
OF THE PROBATE COURT PURSUANT TO §744.387
FLA. STAT. WHEN MINOR CHILDREN ARE
INVOLVED IN THE CLAIM?

vV
Summary of Argument

I
In order for the settlement of the workers' compensation case to constitute an

election of workers' compensation and arejection of acivil tort remedy, Plaintiff must
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have a conscious intention to accept to accept the workers' compensation remedy.
An election of remedies can only occur when there has been a disposition in some
manner of the issue of whether the plaintiff/Claimant was injured in the course and
scope of employment. This disposition can take many forms. It can be an
adjudication by acircuit judge or ajudge of compensation claims that the accident
occurred in the course and scope of employment. It can bein asettlement where the
plaintiff/Claimant acceptsworkers' compensation benefitswithout any reservation so
that it can be concluded that the parties implicitly agreed that the matter was within
workers' compensation. It canbeby explicit agreement. Intheinstant casetherewas
no adjudication or agreement, either explicit or implicit, which resolved the issue of
course and scope. Even though there was a nuisance/minimal settlement of the
workers' compensation claim, the settlement papersindicated theissue of courseand
scope was hot resolved and remained undecided. Under this circumstance, Plaintiff
did not have the conscious intent to elect the workers compensation remedy. The
decision of the District Court of Appeal rendered below should be affirmed.

The settlement was for nuisance/minimal value. Asopposed to other benefits
available under workers compensation which are dependent on percentage of
disability, length of time out of work, and/or need for medical care, thetotal of death

benefitstowhichaClaimant isentitled isimmediately quantifiable. 8440.17, Fla. Stat..
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In the case at bar, dueto theimpossibility of proving that Decedent’ s death occurred
inthe courseand scope of employment, theworkers' compensation claim was settled
for mere cents on the dollar. As a result, from the standpoint of workers
compensation Plaintiff was not made whole because she did not receive the entirety
of the benefitsto which shewasentitled. There can be no election of remediesunless
theremedy selected makesthe injured party whole. Asthisdid not occur in the case
at bar the decision of the District Court of Appeal rendered below should be affirmed.

The minor children received no money from the settlement. None of the
settlement papersor the order approving the settlement and awarding the benefitsmake
reference to the minor children. Assuming that the Plaintiff’s petition for benefits
included aclamfor theminor children, merely filing aclaimisnot enoughto congtitute
an election of remedies. There must al so be receipt of benefits. Heretherewas none.
The minor children have not elected the remedy of workers' compensation to the
exclusion of tort. Thedecision of the District Court of Appeal rendered below should
be affirmed.

I

There is nothing in the language of §744.387, Fla. Stat. which limits its

application to civil matters. By its plain language this statute applies to any clams.

The salutary purpose of the statute, the protection of minors, isequally applicable to
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settlementsinworkers compensation asit isto settlementsin civil actions. Thereis
no comparable workers compensation statute that protects the minor and be
considered as preempting the application of 8744.387, Fla. Stat. to workers
compensation matters. As there was no compliance with 8744.387, Fla. Stat., the
settlement isineffective asto the minor children. The decision of the District Court

of Appeal rendered below should be affirmed.

THE PROSECUTION & SETTLEMENT OF A
WORKERS COMPENSATION CLAIM BARS THAT
SAME CLAIMANT AND THOSE WHO CLAIM
THROUGH SAID CLAIMANT FROM PURSUING A
TORT CLAIM ARISING OUT OF THE SAME
INCIDENT WHEN THE TORT CLAIM IS AGAINST
THE STATUTORY EMPLOYER OF THE DECEASED
WORKER
At the outset, this court should note that the issue of whether Plaintiff’s
settlement of the workers' compensation claim at mediation for arelatively nominal
sum constituted an el ection of remediesrelatesonly to Plaintiff’ sindividual claim. As
noted by the court below, there were two additional reasons why the Plaintiff’s
settlement of theworkers' compensation claim did not constitute an el ection of reme-

dies as to the minor children. First, there was no evidence that the children had
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received any of thedeath benefitspaid by theworkers' compensation carrier pursuant
to the settlement (R.1028-1029). Second, the settlement was ineffective as to the
children becausetherewasno compliancewith 8744.387, Fla. Stat. withregardtothe
settlement (R. 1029-1030). For this reason, in order to find that the settlement
constituted an election of remedies as to the minor children, this court must hold the
District Court was wrong on all three prongs of its holding as to the minor children.
A
Initially, United wasnot Decedent’ semployer. Rather United maintained it was
Decedent’ s statutory employer under 8440.10(1)(b), Fla. Stat. and for this reason
partook of CA’simmunity from suit. 1n making thisargument United overlooksthat
the record in this case does not establish United’ s standing as a statutory employer
under 8440.10(1)(b), Fla. Stat.. For thisreason, United sentireargument ismisplaced
and this court has improvidently accepted jurisdiction over this case.
In Delta Airlinesv. Cunningham, 658 So.2d 556 (Fla. 3SDCA 1995), rev. den.
668 So.2d 602 (Fla. 1996), the District Court considered the meaning of
8440.10(1)(b), Fla. Stat. which creates the statutory employer:
Section 440.10(1)(b), Florida Statutes (1993), stated that
“[1ln case a contractor sublets any part or parts of his
contract work to asubcontractor... All of the employees of

such contractor and subcontractor or subcontractors
engaged on such contract work shall be deemed to be

15



employed in one and the same business or establishment.”

Here, as a common carrier, Delta has an express and

implied contractual obligation to its customersto maintain

its equipment properly, and it subcontracted part of that

overal responsibility to Imex.... Pursuant to the explicit

language of 440.10, Cunningham is considered to be

Delta’ s employee.

Id. at 557.

See also: Aerovias Colombianas, LTDA v. Paiz, 695 So.2d 822 (Fla. 3DCA), rev.
den. 700 So.2d 687 (Fla. 1997). In order for United to occupy the status of a
statutory employer three elements must be satisfied. First United must have a
contractual obligation. Second, part or all of the contractual obligation must be
subcontracted to CA. Third, the Decedent must be injured while performing the
subcontracted work. Thereisnothing in this record which establishes that Decedent
was performing work which had been delegated by United to CA at the time of his
death.! Consequently, United can not be considered astatutory employer of Decedent

at the time of his death and is not entitled to workers' compensation immunity.2

! Craig Davidson, CA’svice president testified that Decedent was killed
in aremote areaaway from where hewould haveworking if he had been working for
CA (R. 454). Atthevery least such testimony establishes there was an issue of fact
on this issue which prevented the entry of summary judgment.

2 Asaresult, Plaintiff believesthis court has improvidently accepted his
caseand should declineto exercisejurisdiction sincethe underlying factsdo not allow
the issue of workers' compensation immunity to be raised.
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B
The issue before this court is whether the settlement of a workers

compensation claim for aminimal sum without adetermination of whether the accident
occurred within the course and scope of employment constitutes an election of
remedies. InMcCormickv. Bodeker, 119 Fla. 20, 166 So. 483, 484 (1935), thiscourt
stated the general rule as to the effect of an election of remedies:

Where the remedies afforded are inconsistent it is the

election of one of such remedies which operates as a bar;

but where the remedies afforded are consistent it is the

satisfaction of the claim which operates as a bar.
This cause isgoverned by the former rule, sinceit isuniversally held that acivil tort
action and aclaim for workers' compensation areinconsistent remedies. Wishart v.
Laidlaw Lawn Service, 573 So.2d 183 (Fla. 2DCA 1991). Thus, the discrete issue
presented by thiscaseiswhat actually constitutesan el ection of remediesand whether
such an election took place in the case at bar. Williams v. Robineau, 124 Fla. 422,
168 So. 644 (1936), this court noted:

An election of remedies presupposes aright to elect. Itis

a choice shown by an overt act between two inconsistent

rights, either of which may be asserted at the will of the

chooser alone. It is generally conceded that to be

conclusive it must be efficacious to some extent. A

position taken which does not injure the opposite party is

not an election which precludes a change or raises an
estoppdl.

17



Id. at 646.3
InWilliamsv. Duggan, 153 So.2d 726 (Fla. 1963), thiscourt held that the merefiling
of aworkers compensation claim does not constitute an election of remedies. This
court noted:
Thefiling of an action or thefiling of aclaim together with
the procedural steps preliminary to the dismissal asin this
case, without any disposition of the issues on the merits,
does not in our judgment amount to an election between
aternative remedies where they exist.
Id. at 727.
The compensation claim must be pursued to a determination or conclusion on the
meritsin order for an election of remediesto arise. Lowryv. Logan, 650 So.2d 653
(Fla. 1DCA), rev. den. 659 So0.2d 1087 (Fla. 1995). Under theforegoingrule, inorder
for an election to occur, theremust be aresol ution of theissue of whether the accident

iswithin the Workers' Compensation Act in some manner. Thisresolution can take

the form of an adjudication or a settlement in which the resolution of the issue is

3 An adjudication of a civil claim adverse to the plaintiff by summary
judgment has been held to be efficacious and bar a subsequent workers
compensation claim brought by plaintiff against the Defendant because the election
matured when the judgment was entered adjudicating therights of the parties. Hume
v. Thomason, 440 So.2d 441 (Fla. 1983). Seealso: Pearsonv. Harris, 449 So.2d
339 (Fla. 1DCA 1984)(Adjudication by workers compensation court that plaintiff was
an employeeisefficaciousand binding in civil proceeding against employer); Chorak
v. Naughton, 409 So.2d 35 (Fla. 2DCA 1982)(same).
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acknowledged either explicitly or implicitly by theparties. For example, merereceipt
of voluntary payments of workers' compensation indemnity and/or medical benefits
without a claim being filed does not constitute an election of remedies. Velez v.
Oxford Development Co., 457 S0.2d 1388 (Fla. 3DCA 1984), rev. en. 467 So.2d 1000
(Fla. 1995); Wishart v. Laidlaw Lawn Service, supra.; Wright v. Douglas N.
Higgins, Inc., 617 So.2d 460 (Fla. 3DCA), rev. den. 626 So.2d 704 (Fla. 1993). This
Is because the receipt of such payments without a claim does not resolve the issue of
whether the Claimant suffered an accident in the courseand scope of hisemployment.

Fromtheforegoing cases, Plaintiff gleansthat in order for thereto bean election
of remedies two elements must be present: A claim or request for workers
compensation benefitsfrom theemployee; and, Payment by thecarrier inresponseto
the request. Only when both elements are confluent can it be concluded that the
accident occurred within the course and scope of employment because under these
circumstancestheissue of courseand scopeisconcluded by theimplicitif not explicit
agreement of the partiesto the compensation case. Thecaseat bar fallsoutside of this
rule because the settlement stipulation specifically indicated there was no agreement
that the Decedent’ s death occurred within the course and scope of his employment,
thus leaving the key issue undisposed and unresolved. Under these circumstances,

under Williams v. Duggan, supra. and its progeny, thereis no election and Plaintiff
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lacked the conscious intent to elect the remedy of workers' compensation over that
of civil tort liability. See: Mandico v. Taos Construction, Inc., 605 So.2d 850 (Fla.
1992)(One will be found to have elected workers compensation as an exclusive
remedy wherethereisevidence of aconscious choice of remedies); Lowry v. Logan,
supra.(same).

In addition to the non-resolved issue of whether Decedent was injured in the
course and scope of his employment, the settlement of the workers compensation
claim was for nuisance value. Attorney Breslow in his affidavit stated that the
available death benefit far exceeded the amount of the settlement (R. 821). The
settlement was effectuated for centsonthedollar because Plaintiff wasunableto prove
that the Decedent’ s death occurred within the course and scope of his employment.
The absence of such proof represented the death knell of theworkers' compensation
clam. Asattorney Ben Levy, who represented CA and its worker’ s compensation
insurer stated in his affidavit:

5.  Thismatter was settled for asum significantly lessthanthe

amount of death benefits Claimant would be entitled to
under theFlorida' sWorkers Compensation Act. Thecase
was settled as a matter of convenience to the Carrier’s
defense on the merits.

6. Itismy professional opinion that had the casegonetotrial,

the Employer/Carrier would have prevailed on theissue of
whether the Claimant was employed within the course and
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scope of his employment at the time of the accident.
(R.818).
Plaintiff’s attorney in the workers' compensation matter, Jeff Breslow, echoed
Levy’sopinion:
6. The death benefits in this case awardable under the
Worker's Compensation Act were far in excess of the
amount of settled for in the worker’s compensation case.
Thisisbecausethe casewasvery difficult and the Claimant
would not have been abl eto establish that the Decedent was
an employee of CA Associates and was within the course
and scope of his employment at the time of his demise.
(R.821)
Thus, both attorneysintheworkers' compensation case sworethat Plaintiff could not
prove Decedent was in the course and scope of his employment at the time of his
demise.* The casewas settled for nuisance/minimal value asamatter of convenience

because both attorneysknew that if atrial wereheld, the probabl efinding wasthat the

Decedent’ s death did not arise out of the course and scope of his employment. As

4 Asisestablished inthe statement of thefacts set forth inthisbrief, at the
very least thereis agenuineissue of material fact asto whether Decedent wasin the
course and scope of his employment at the time of the accident since both United's
representativesand CA'’ srepresentativetestified that the project was closed at thetime
of Decedent’ sdeath. United’ s election of remedies argument represents an attempt
to “end run” thistestimony by arguing as amatter of law that Plaintiff is estopped to
contend Decedent was not in the course and scope of his employment at the time of
his death.
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a result the settlement was minimal and for substantialy less death benefits than
Plaintiff wasentitled under 8440.16, Fla. Stat.. Plaintiff did not receivetheentirety of
benefitsto which she was entitled in workers' compensation and has not been made
whole.> For this additional reason the settlement does not suffice as an election of
remedies.®

In reversing the summary judgment, the court below relied upon both of these
deficiencies when it noted that CA chose to buy its way out of the workers
compensation claimfor nuisancevalue (substantially lessthan full value) without any
adjudication or agreement that the death occurred within the course and scope of
Decedent’ semployment (R. 1027). TheDistrict Court believed the presence of these

elementswas critical to establishing aconsciousintent on the part of Plaintiff to elect

> The purpose of the election of remedies doctrine is to prevent double
recovery. Villeneuvev. Atlas Yacht Sales, 483 So.2d 67 (Fla. 4DCA 1986), aff. 505
S0.2d 1331 (Fla. 1987). Herethereisno threat of double recovery because Plaintiff
receive merenuisancevaluefor her workers' compensation claaimwhichfromaplan
reading of the statute, wasworth far in excess of her settlement which waseffected as
amatter of convenienceto the Carrier. Asthiscourt noted in Williamsv. Robineau,
supra. at 646-647, where an attempted exercise of an assumed remedy turnsout to be
abortive will not preclude one from resorting to another.

6 The record in this case reveal s that the compensation case was settled
under thetermsof 8440.20(11)(a), Fla.Stat. which allowsfor settlement of contested
claims. Inorder to utilizethisstatute, there can be no money paid ontheclaimandits
compensability must be completely contested from the commencement of the claim.
Thisisfurther evidencethat it wasaways contested by CA that Decedent wasinjured
within the course and scope of his employment at the time of his death.
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a workers compensation remedy (R. 1027). The court below was correct in its
reasoning and its opinion should be approved by this court.

A survey of the cases decided on whether acceptance of workers
compensation benefits constitutes an el ection of that remedy to the exclusion of atort
remedy clearly establishes the correctness of the District Court’s determination. In
Matthewsv. G.SP. Corporation, 354 So.2d 1243 (Fla. 1DCA 1978), theplaintiff filed
aworkers compensation claim and accepted periodic indemnity benefits from the
carrier, which were paid after the carrier accepted the claim as compensable.
Matthews presents a situation where the course and scope was established by the
request for benefits by the plaintiff coupled with the payment upon the request. In
addition there appears no issue that the plaintiff there received all of the workers
compensation benefitstowhich hewasentitled. Under these circumstances, the court
held that there was an election of remedies. To be contrasted with Matthews isVelez
v. Oxford Development Co., supra.. There, the plaintiff’s receipt of workers
compensation benefitspaid voluntarily by thecarrier without aclaim beingfiled did not
constitute an election of remedies. Asno clam for workers compensation was ever
filed, the course and scope issue was not established and there was no election of
remedies. See also: Ferrarov. Marr, 467 So.2d 809 (Fla. 2DCA 1985)(Claim for

workers' compensation benefitsand stipulation that between plaintiff and carrier that
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accident occurred in course and scope of employment constituted basisfor contention
that tort claim barred by election of remedies).

The decision of the First District in Greene v. Maharaja of India, Inc., 485
S0.2d 1329 (Fla. 1DCA), rev. den. 494 So.2d 1151 (Fla. 1986), issimilar to the case
at bar. There, plaintiff filed bothaworkers' compensation claim against her employer
andacivil action against her employer arisingfromthesameincident. Plaintiff settled
the civil action. The employer then moved to dismiss the workers' compensation
clam on the groundsthat the plaintiff has elected her remedy. Id at 1330-1331. The
Judge of Compensation Claimsagreed. TheFirst District Court of Appeal reversed:

While recognizing that the doctrines of equitable estoppel
and election of remedieshaveapplied to bar claimantswho
have previously sought workers compensation and
obtained orders on the merits advantageous or potentially
advantageous to them from later maintaining civil actions
against the employers, (citations omitted) and while not
doubting the proposition that compensation remedy ismade
exclusive by statute, See Section 440.11, Florida Statutes
(1981), weprefer toresolvethisissue presented herein asit
was resolved by the Superior Court of New Jersey in
Tremonte v. Jersey Plastic Molders, Inc., 190 N.J.Super.
597, 464 a.2d 1193 (1983). Tremonte, acase presenting a
factual scenario remarkably similar to the one presented
herein, the New Jersey Superior Court was of the opinion
that an employer’s right to have a common law action
dismissed on the basisthat the claimwould fall exclusively
within the Workers' Compensation Act is not one that
cannot be waived. Instead, the court held that by the
employer’s action in settling the common law suit by a
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voluntary payment. “it chose to buy its way out of that
litigation and thereby waived itsright to defend. Inaword
it volunteered a payment which it did not need to make.

Id. at 1195
(Emphasis Added)

Thelogic of Greeneisdirectly applicable to the case at bar. Here, as established by
the affidavit of CA’s attorney in the workers' compensation proceeding, Benjamin
L evy, the settlement was oneof convenience, andthat, if thematter had beentried, CA
would have prevailed on the course of the employment issue. Under these
circumstances, CA and itscarrier merely sought to buy their way out of theworkers
compensation claim by making a payment they did not have to make for a sum of
money substantially lessthan what it would cost to defend the claim. Under thelogic
of Greene, the settlement of the workers compensation claim does not bar the
maintenance of the instant action.”

Initsorder requiring supplemental jurisdictional briefs, thiscourt suggested the

! Sincethere was no agreement in theworkers' compensation settlement
on the course and scope issug, it logically follows that Plaintiff could have sued CA
civilly. CA could not raise an election of remedies defense because it did not agree
that the Decedent’ s death occurred within the course and scope of employment and
expressly reserved the defense in the settlement stipulation. Under such
circumstances, theremediesmay well be considered consistent in which caseonly the
satisfaction of the claim operatesasabar. Since CA could be sued, how can United
who owesits status asastatutory employer to CA, claimitisimmune from suit under
the election of remedies doctrine.
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decision below wasin conflict withMichael v. Centex-Rooney Construction Co., 645
$0.2d 133 (Fla. 4ADCA 1994). In Michael theplaintiff filed aworkers compensation
clam and received an adjudication that he was an independent contractor and not an
employee and that he was not entitled to workers' compensation benefits. Plaintiff
appealed thedecision. Whileon appeal, the Plaintiff settled hisworkers' compensation
claim for $6,500. However, in Michael thereisno indication that the issue of course
and scope of employment were reserved in the settlement papers. Secondly thereis
noindicationintheopinionthat thefull value of the plaintiff’ sworkerscompensation
case in Michael was something other than the $6,500 settlement. As opposed to the
caseat bar, by filing aclaim, settling the case without any reservation of the courseand
scope issue, and receiving the full value of his compensation claim, the Michael
plaintiff clearly elected workers' compensation ashisremedy. Noneof thesefactsare
present in the case at bar. For this reason, Martin does not control the case at bar,
Plaintiff did not elect workers' compensation as her remedy, and the decision of the
Third District rendered below should be affirmed.
C

Asnoted previously, with regard to the minor children, the court below found

the even though their names appeared intheinitial claim, the children did not receive

any workers compensation benefits and therefore could not have elected a
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compensation remedy. Thisholdingisconsistent withthiscourt’ sholdinginWilliams
v. Duggan, supra., that the merefiling of aclaim for workers compensation does not
constitute an election of remedies.

The Petition for Benefitsfiled in the workers' compensation act, which isthe
Plaintiff’s claim for benefits, included the names of the minor children, Aimee and
Adrian (R. 377). No other document filedinworkers' compensation mentionsthetwo
minor children. The Stipulation in Support of Joint Petition for Order Approving a
L ump Sum Settlement under F.S. 440.20(11)(a)(1994) wasbrought only inthename
of Plaintiff as surviving spouse and did not include the minor children (R. 350-358).
The caption of the Stipulation names on the Plaintiff asthe Claimant in the workers
compensation proceeding. By the same token, the affidavit filed by the Plaintiff in
support of the Joint Petition and Stipulation indicatesthat the settlement of thisclaim
was being paid to Plaintiff as the surviving spouse and that Plaintiff is waiving her
rights(R. 379). Thereisno mentioninthisaffidavit of thetwo (2) minor children (R.
379). Ladtly, the Order for Release from Liability entered by the Judge of
Compensation Claims contains only the name of the Plaintiff asthe surviving spouse
and does not reference the two (2) minor children in any respect. Under these
circumstances, at worst the minor children were mentioned in the claim for worker’s

compensation but received no benefits. Thiscaseisdirectly controlled by Williams

27



v. Duggan, supra. and the minor children’s participation in the tort action is not
barred by the doctrine of election of remedies. The opinion of the District Court of
Appeal should be affirmed.

Initsanswer brief, United arguesthat the minor childrenwould receive someof
the death benefit settlement pursuant to 8440.16, Fla. Stat.. Thisstatuteindicatesthat
where a Decedent is survived by both a wife and minor children, the Judge of
Compensation Claims:

[M]ay provide for payment of compensation in such

manner asmay appear to thejudge of compensation claims

just _and proper and for the best interest of the respective

parties....

(Emphasis Added)

In the case at bar, Decedent was survived by both awife and minor children and this
cause is governed by the foregoing portion of 8440.16, Fla. Stat.. Contrary to the
argument of United, the allocation set forth in the statute for minor children is not
mandatory and the statutory percentages set forth therein do not necessarily apply to
the workers compensation settlement between Plaintiff and CA.

Reliance on 8440.16, Fla. Stat. Is also misplaced for a second and more

important reason. Regardless of the statutory working, it isthe actual order entered

by the Judge of Compensation Claimswhich definesthe minor children’ srightswith

28



regard tothe proceedsof theworkers' compensation settlement. Asnoted previoudly,
nothinginthe*Washout Order” or the Joint Petition and Stipulationindicatesthat the
minor childrenareto receiveany proceedsof the settlement. Tothecontrary, the Joint
Petition and Stipulation indicates that all of the settlement proceeds are to be paid to
MPaintiff (R. 810). The simple fact of this case is that the minor children did not
receive any of the settlement proceeds. Thereis no election of remedies. Williams
v. Duggan, supra..

Plaintiff’ sstatus asthe natural guardian of the minor children does not compel
adifferent result. Notwithstanding her status as the natural guardian of the minor
children, Plaintiff wasalso proceeding individually intheworkers' compensation case.
Under these circumstances the minor children would still haveto beidentified inthe
settlement documents as reci pi ents of funds before thereisan obligation to pay them
any of the proceeds as opposed to Plaintiff on her individual claim (asrequired by the
“Wash Out” order). The children are not so designated. The children have not
received any proceedsof the settlement and haveno elected aworkers' compensation
remedy. The decision of the Third District should be affirmed.

Point 11
A SETTLEMENT MADE PURSUANT TO CHAPTER

440 FLA. STAT. REQUIRES THE APPOINTMENT OF
A GUARDIAN AND APPROVAL OF THE PROBATE
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COURT PURSUANT TO §744.387 FLA. STAT. WHEN
MINOR CHILDREN

It is without genuine issue that no guardian ad litem was ever appointed to
review the proposed settlement of the claim and advise the Judge of Compensation
Claimsasto whether the settlement wasin the best interest of the minor children (R.
821). Atnotimewasapproval sought from any court with regard to settlement of the
minor’ sclaims(R. 821). Thefailureto protect theminor’ srightsissignificant. Here
the $10,000 workers' compensation settlement has deprived the minor children of a
portion of a potential settlement of the civil action in which an offer in excess of six
figures had been made.

As found by the District Court below (R. 1030), this case is controlled by
8744.387, Fla. Stat.:

We are not aware of any case that limits the statutory
language of section 744.387 to tort claims, as United
contends. Further, if the children were included in the
workers' compensation action, as United argues, then this
would be a claim brought by the guardian, subject to the
requirements of the guardianship statutes. Under section
744.387, the court needsto determinethat the settlement is
in the best interest of the child. Thiswas not done here....
Without thisdetermination, there could be no settlement of
a workers compensation clam brought by the minor

children.

(R. 1030).
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Simply put, the court below is absolutely correct in its interpretation of the statute.
Absent the determination that the settlement was in the best interest of the minor
children, there could be no settlement of any workers' compensation claim brought
by the children. The decision of the District Court of Appeal should be affirmed.

United seeks solacein the provisions of 8440.17, Fla. Stat.. United arguesthat
this statute is the applicable statute for the appointment of a guardian in workers
compensation and not 8744.387, Fla. Stat.. Unfortunately, United misinterprets
8440.17, Fla. Stat. By the plain wording of this statute, it only provides for the
appointment of a guardian to receive compensation which is awarded to an
incompetent or minor. Contrary to the contention of United, this statute does not
provide for the appointment of a guardian to represent the interests of aminor child
during proceedings before the judge of compensation clams. The decision rendered
below should be affirmed.

VIl
Conclusion

Based upon the foregoing cases and arguments, Respondent MARIA
MINERVA HERNANDEZ respectfully requeststhat this Court affirm the decision of
the District Court of Appeal, Third District in al respects.

JAY M. LEVY, PA.
Attorneys for Petitioner
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