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PRELIMINARY STATEMENT
Petitioner, Ernest CharlesDowns, wasthedefendantinthetrial court; thisbrief will

refer to Petitioner as such, Defendant, or by proper name. Respondent, the State of
Florida, was the prosecution below; the brief will refer to Respondent as such, the
prosecution, or the State.

The Petition will be referenced as"Petition." Citationsto it will be designated as
"Pet," followed by any appropriate page number. ThisMOTION TODISMISSAND
RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS will be referenced
as "Response,” and citations to its appendix as"App," followed by any appropriate
pagenumber intheoriginal document. Itemsinthe A ppendix appear inroughly theorder
inwhichthey arefirst referenced in the text of this Response, with some exceptions.

Intheinterest of consistency and efficiency, the Statewill referencetherecordina
manner similar tothe Petition: R2indi-cating record of resentencing proceedingsand R
indicating record of record of Downs first trial, except the volume numbers, aslisted
in the Index to the Record on Appeal, will aso be provided.

The prior appellate decisionsin this case will be referenced asfollows:

Downsl: Downsv. State, 386 So.2d 788 (Fla. 198%) (gffi rmedthe convictions
and death sentence%cert denied 449 U.S. 976 (1980);

DownslI: Downsv. Austin, 389 So.2d 1109 (Fla. 1980) (denied apetitionfor
writ of mandamus); _
DownslII: Downs) v. State, 402 So.2d 609 (Fla. 1981) (denied habeas
corpus); . :
Downsl|V: DO\I/Ovnsv. State, 453 S0.2d 1102 (Fla. 1984) (affirmed denial of
3.850 motion);

DownsV: Downsv. Wainwright, 476 So.2d 654 (Fla. 1985) (denied habeas
corpuspetition[a] IT%cgl ngthat hewasdeni ed effectiveassi stanceof
appellate counsel ‘and that the appellate review was based on an
improper record");

DownsVI: Downsyv. Dugger, 514 So.2d 1069 (Fla. 1987) (granted habeas

concerning death sentence on basis of Hitchcock error);

DownsVII: Downsv. Austin, 522 So.2d 931_&Fla 1st DCA 1988) (reversed

tria court denia of mandamuswrit concerning”Downg ] ... right
under the Public Records Act to examine and copy the records
of Johnson's polglggraph tests");

DownsVIIl: Downsv.Austin, 559 S0.2d 246 (Fla. 1st DCA 1990) (reversed"an
order of thetrial court denyi n8 hismotion for attorney'sfees") rev.
denied 574 So.2d 140 (Fla. 1990);
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DownslX: Downsv. State, 572 S0.2d 895 (Fla. 199(?3 affirmed re-sentence
to death), cert denied 502 U.S. 829 (1991); o
DownsX: Downsv. Pate, 632 S0.2d 1025 (Fla. 1994) (gmandar_nus dismissed);
Downs XI: Downsyv. State, 740 So.2d 506 gFIa 1999) (affirmed summary
denial of his second postconviction motion).

Therefore, the current proceeding isDowns XII.
All bold-type emphasisis supplied, and all other emphasis is contained within

origina quotations unlessthe contrary isindicated.

MOTION TO DISMISS
TheStaterespectfully submitsthat the Petition shoul d bedismissed with prejudice,
aternatively, pursuant tothelachesprincipleenunciatedinMcCray v. State, 699 So.2d
1366, 1368 (Fla. 1997), or Fla. R. App. P. 9.140(b)(6)(E) or both of these provisions.

A. ThePetition should be dismissed because of laches.
McCray v. State, 699 So.2d 1366, 1368 (Fla. 1997), controls:

[A]s amatter of law, ... any petition for awrit of habeas cor pus claiming
Ineffective assistance of appellate counsel ispresumed to betheresult of an
unreasonable delay andto prejudicethestateif the petition hasbeenfiled more
than five year s from the date the petitioner's conviction became final. We
further conclude that this initial presumption may be overcome only if the
petitioner allegesunder oath, withaspecificfactual bas's, that thepetitioner was
affirmatively misled about the results of the appeal by counsel.

Here, "the petitioner's conviction becamefina" in 1980, See Downsl, 386 So.2d 788
(Fla. 1980), certdenied 449U.S. 976 (1980), renderingthedelay about FOUR TIMES
thefive-year period specified inMcCray.' Seealso, e.q., Strangev. State, 732 So.2d

! | f Downs argues that the five years should not begin
to run on the Petition's clains attacking his death sentence
until the re-sentencing becane final, his Petition should
still be dism ssed. Arguendo, even stretching McCray in this
manner for Downs, the Petition was filed about ten years after
the re-sentence becane final. See Downs | X, 572 So.2d 895
(Fla. 1990), cert denied 502 U S. 829 (1991). Under this
interpretation of McCray, the Petition should still be
di sm ssed.




1117 (Fla. 5thDCA 1999) (" Strangewasconvicted somesix and one-half yearsbefore
hefiledthispetition*** hispetitionisbarred by laches"), citingMcCray; Hill v. State,
724 S0.2d 610 (Fla. 5th DCA 1998) ("'untimely and barred by laches* ** Thispetition
was filed in this court November 6, 1998, more than six years after his conviction
becamefinal"), citing McCray; Greer v. State, 741 So.2d 1159 (Fla. 5th DCA 1999),
citingMcCray; Leev. Moore, 740 S0.2d 16 (Fla. 1st DCA 1999), citingMcCray; Brown
v.Singletary,, 732 S0.2d 364 (Fla. 1st DCA 1999), citingM cCray; Gibsonv. Singletary,
730S0.2d 854 (Fla. 3d DCA 1999), citing M cCray; Perry v. State, 714 S0.2d 584 (Fla.
5th DCA 1998), guoting McCray.

Therefore, on the basis of McCray alone,? the State respectfully submitsthat the
Petition should be dismissed with prejudice.

B. Alternatively, the Petition should be dismissed because it was not filed
simultaneoudly ‘with the initial brief in the aéaeal of the denial of his 3.850
motion, in violation of Fla. R. App. P. 9.140(b)F)(E).

Fla R. App. P. 9.140(b)(6)(E) requires:
In death penalty cases, all petitions for extraordinary relief over which the
supreme court has original jurisdiction, including petitionsfor writ of habeas
corpus, shall befiled ssmultaneously withtheinitial brief intheappeal fromthe
lower tribunal'sorder onthedefendant'sapplicationfor relief under FloridaRule
of Criminal Procedure 3.850.

Thisprovisionbecame"effective January 1, 1997," Amendmentstothe FloridaRules

of Appellate Procedure, 685 So.2d 773, 777 (Fla. 1996).

2 McCray stated, 699 So.2d 1368, that its |aches
limtation is enforceabl e i ndependent of a procedural rule:
[Under this [9.140(j)(3)(C] rule, McCray has two
years from January 1, 1997, to bring this petition
Nevert hel ess, this does not nean that we are
prohibited fromfinding the petition to be
ti me-barred. | ndeed, we concl ude that, under the
doctrine of |aches, McCray is barred from bringing
this petition.



Here, the"theinitial brief inthe[most recent] appeal fromthelower tribunal‘sorder
on the defendant's application for relief under Florida Rule of Criminal Procedure
3.850"° wasfiled in August 1997 (App K). Theinstant Petition was filed in October
2000, whichisover threeyears past the Rule 9.140(b)(6)(E) deadline. Therefore, the
State respectfully submits the Petition should be dismissed.

Asrepresented by an officer of the Court, the State must acknowledge Robinson
v. Moore, So.2d  ,25Fla L. Weekly S647, n. 1 (Fla. Aug. 31, 2000), which
rejected theapplicationof Fla. R. Cr. P. 3.851(b)(2)'sprovisionthat "petitionsfor writ
of habeascorpus[] shall befiled simultaneoudly withtheinitial brief filed on behalf of
the death-sentenced prisoner intheappeal of thecircuit court'sorder ontherule3.850
motion." Robinson relied upon Fla. R. Cr. P. 3.851(b)(6), which expressly provided
that "[t]his rule will govern the cases of all death-sentenced individuals whose

convictions and sentences become final after January 1, 1994."

The State has found no appellate-rule provision, like 3.851(b)(6)'s, limiting the
applicability of Rule 9.140(b)(6)(E). One can infer from the absence of such an
appellate-ruleprovisionthat Rule9.140(b)(6)(E) appliesto operative procedural events
occurring after itseffectivedate, i.e., filing an appeal fromthedenial of a3.850 Motion
and thefiling of ahabeas petitioninthisCourt. Cf. Simsv. State, 753 So0.2d 66, 70-71
(Fla. 2000) (applied Fla. R. Cr. P. 3.852 to the event of requesting public records; did
not look to the date that the conviction becamefinal); McCray v. State, 699 So.2d at
1368 ("rule9.140(j)(3)(C) providesthat thetimeperiod set forthinrule9.140(j) (3)(B)
'shall not begin to run prior to the effective date of this rul€e’; rule became effective

3 "[T] he appeal fromthe |lower tribunal's [ nost

recent] order on the defendant's application for relief under
Florida Rule of Crimnal Procedure 3.850" was initiated by
Notice of Appeal filed in April 1997 after the January 1
effective date of Rule 9.140(b)(6)(E)
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January 1, 1997. Assuch, under thisrule, M cCray hastwoyearsfrom January 1, 1997,
to bring this petition").

Accordingly, the Committee Note to Rule 9.140(b)(6)(E) not only indicates its
adoption of Rule 3.851(b)(2), but also expresdy states that it "supersedes’ Rule
3.851(b)(2). More importantly, the Committee Note to the appellate rule does not
indicate any adoption of Rule 3.851(b)(6). Thus, onecaninfer that the Note's express
adoption Rule3.851(b)(2), whileomitting theadoption of Rule 3.851(b)(6), indicates
theinapplicability of thelatter to Rule 9.140(b)(6)(E).

Putssmply, inAugust 1997, when Downsfiled hisinitial brief inhisappeal fromthe
3.850, Rule 9.140(b)(6)(E) wasin effect and required that theinstant petition befiled
then, not threeyearslater. Hefailed tofileit "simultaneoudly," andinfact, missed the
deadline by over three years.

Perhapsmostimportantly, however, applyingRule9.140(b)(6)(E)'sdeadline
to defendantsin Downs' situation enfor ces its purpose of moving cases along.
Conver sely, not enfor cing 9.140(b)(6)(E) herewouldrender theruleinapplicable
tothecasesthat arein thegreatest need of moving forward, i.e., older cases.

Thus, Rule9.140(b)(6)(E) applies, andthePetition clearly and substantially viol ated
it. If deadlines are to mean anything, the Petition should be dismissed.”

4 Al though Fla. R App. P. 9.140(b)(6)(E) states that
"[s]ubdivision (j) of this rule shall not apply to death
penalty cases,” it is instructive that the Petition al so
violates Fla. R App. P. 9.140(j)(3)(B)

A petition alleging ineffective assistance of

appel | ate counsel shall not be filed nore than two

years after the conviction becones final on direct

review unless it alleges under oath with a specific
factual basis that the petitioner was affirmatively

m sl ed about the results of the appeal by counsel.

Fla. R App. P. 9.140(j)(3)(CO indicates that the foregoing
provi sion began to run on "the effective date of [the] rule,"”
whi ch was January 1, 1997, according to Anendnents to the
Florida Rules of Appellate Procedure, 696 So.2d 1103, 1107
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C. Theapplication of lachesand 9.140(b)(6)(E) ar ereasonable.

Downsmay arguethat laches cannot be applied under Article 1 813 of theFlorida
Constitution. However, the"right to habeasrelief, likeany other constitutional right, is
subjecttocertainr easonablelimitationsconsi stent withthefull andfair exerciseof the
right," Haag v. State, 591 So.2d 614, 616 (Fla. 1992). M cCray's application of laches,
resultinginthedenial of that habeaspetition, indicatesthereasonabl enessof itsholding,

given theweighty policies underlying laches.

Analogoudly, itiswell-settled that theassertion of constitutional rightsonappeal is
conditioned uponthepr ocedur al r equir ement that thetrial court wastimely informed
of theclaim and provided an opportunity to ruleuponit. See, e.q., Knightv. State, 746
S0.2d 423, 433 (Fla. 1998) ("Knight never raised theconfidentiality provision[of Fla.
R. Cr. P. 3.211], Fifth Amendment [right against self-incrimination], or Sixth
Amendment [right to counsel] issues in the trial court *** those sub-claims are
procedurally barred"); Geraldsv. State, 674 So.2d 96, 98-99, 98 n. 6 (Fla. 1996) (two
claimsof unconstitutionality of jury instructionspertaining to death penalty proceedings

"procedurally barred*** failedto object withtherequisitespecificity inthetrial court");
Hill v. State, 549 So0.2d 179, 182 (Fla. 1989)(" constitutional argument grounded ondue
process and Chambers was not presented to the trial court *** procedurally bars
appellantfrom presentingtheargument onappea"); Statev. Marshall, 476 So.2d 150,

153 (Fla. 1985) ("comments on silence are no longer considered to be fundamental
error"), citing Clark v. State, 363 So.2d 331 (Fla.1978).
Just astherearesubstantial policy reasonsfor thecontemporaneousobjectionrule,

such as, the deterrence of sandbagging thetrial court, See, e.q., Ferry v. State, 507
S0.2d 1373, 1375 (Fla. 1987) ("would promotedeliberate sandbagging"), theinterests

(Fla. 1996).



of finality and the presumptive prejudiceto the State caused by delay are compelling
policy reasons underlying McCray's laches and 9.140(b)(6)(E).

Thus, McCray itself, 699 So.2d at 1368, applied lachesto thehabeaspetitionthere
and discussed its substantial and reasonable policy foundation:

‘ThisCourt hasimplementedtimerestrictionsinthefiling of collateral relief

Ee_tltl onsbecauseinmatesmust not beallowedtoengageininordinatedelaysin

ringingtheir claimsfor relief beforethecourtswithout justification and because
convictions must eventually become final. As time goes by, records are
destroyed, essential evidence may becometainted or disappear, memories of
witnesses fade, and witnesses may die or be otherwise unavailable.

Here, about TWENTY yearshaveelapsed since Downs' conviction becamefinal
and about TEN yearssince hisre-sentencing becamefinal -- far exceeding McCray's
five-year limit. AsinMcCray, therehasbeen no all egation " under oath, with aspecific
factual basis, that the petitioner was affirmatively misled ... ." Under thefacts of this
case, McCray reasonably bars this Petition, and, similarly, the application of Rule

9.140(b)(6)(E) here would foster the policiesthat M cCray enunciated.

ARGUMENT IN SUPPORT OF RESPONSE

A. The Petition should be denied on the basis of McCray and Fla. R. App. P.
9.140(b)(6)(E). PP

TheStateassertsthereasonsinitsMotionto Dismiss, supra, asgroundsfor denying

the Petition, in the event that the Court deems dismissal inappropriate.
E.Agdplyingadditionaj pertinent principlesand standar ds, thePetition should be
enied.

In addition to McCray and Fla. R. App. P. 9.140(b)(6)(E), the State asserts a
number of principles and standardsin its responses to the twelve claims. Because a
number of them are applicable to a more than one claim, they are discussed at this
juncture and then briefly referenced under the pertinent claims.

InhisPetition, Downscomplainsthat hisexperienced appellateattorney, David A.
Davis, rendered ineffective assistance of counsel. To prevail on such aclaim, Downs

-7-



must show that hisattorney’ sperformancewasprofessionally deficient andthat hewas
prejudiced by that deficiency. See Strickland v. Washington, 466 U.S. 668 (1984);
Johnsonv. Dugger, 523 So. 2d 161 (Fla. 1988). The deficiency must be such that had
it not occurred, theresult of the proceeding would have been different. See 523 So.2d
at 162-63.

In the words of Pagev. U.S., 884 F.2d 300, 302 (7th Cir. 1989), the "threshold
guestion isnot whether trial counsel wasinadequate but whether trial counsel was so

obvioudly inadequate that appellate counsel had to present that question to render
adequate assistance." Pageindicated that " omitting a dead-bang winner" would be
an "obvioug[]" inadequacy.

Freemanv. State, 25 Fla. L. Weekly S451 (Fla. June 8, 2000) recently summarized
many of the applicable standards:

Theissue of appellate counsel's effectivenessis appropriately raised in a
petitionfor writ of habeascorpus. However, ineffectiveass stance of appel late
counsel_rspegy not be used as a disguise to raise issues which should have
beenraisedondirect aﬁpeal or inapostconvictionmotion. Inevaluatingan
ineffectivenessclaim, the court must determine _

whether the alleged omissions are of such magnitude asto constitutea

seriouserror or substantial deficiency fallingmeasurably outsidethe

range of professionally acceptabl e performance and, second, whether
thedeficiency in performance compr omised theappellateprocessto
suchI?degreeasto under mineconfidencein thecorrectnessof the
result.
Popev. Wainwright, 496 So. 2d 798, 800 (SFc|>a 19866). SeealsoHaliburton, 691
So.2d470[Haliburtonv. Singletary, 691 So.2d 466 (Fla. 1997%;; Hardwick v.
Dugger, 648 S0.2d 100 (Fla. T994)]. Thedefendant hastheburden of alleging
aspecific, seriousomission or overt act uponwhich theclaim of ineffective
assistance of counsel can be based. See Knight v. State, 394 So. 2d 997 (Fla
1981)."Inthecaseof appellatecounsel , thismeansthedeficiency must concern
anissuewhichiserror affectingtheoutcome, not smply harmlesserror.” Id.
at 1001. In addition, ineffective assistance of counsel cannot beargued where
theissuewasnot preserved for appeal or wherethe appell ate attorney chose
not to arguetheissueasamatter of rateg())/. SeeMedinav. Dugger, 586 So. 2d
317 (Fla. 1991); Atkinsv. Dugger, 541 S0. 2d 1165, 1167 (Fla. 1989) ("Most
successful appellate counsel agree that from atactical standpoint it is more
advantageous to raise only the strongest points on gPpeaI and that the
assertion of every conceivable argument often has the effect of diluting the
impact of the stronger points.").



Accordingly, DownsXI, 740 So.2d at 517 n. 18, indicated that " appel late counsel
isnot ineffectivefor failing to raiseaclaim that would have been rejected on appeal ."
Accord Freeman (defensecounsel'smotionsfor specia instructions; notineffectivefor

failingtoraisenon-meritoriousissues); Provenzanov. Dugger, 561 So.2d 541, 548 (Fla.

1990) ("Trial counsal did not object to one of these, thereby precluding an effective
argument on appeal"); Atkinsv. Dugger, 541 So.2d 1165, 1166 (Fla. 1989) (rejected
Ineffectiveassi stanceof appellatecounsel claimsas” not properly preservedfor appeal
by trial counsel, thus precluding appellate review"); Downs V, 476 So.2d at 657
("appellatecounsel cannot beconsideredineffectivefor failingtoraiseissueswhichhe

was procedurally barred from raising because they were not properly raised at trial").
To be constitutionally effective, appellate counsel is not ineffective if the habeas

clamwas, infact, "raised on direct appeal," Atkinsv. Dugger, 541 So.2d at 1166-67.

Accord Provenzano, 561 So.2d at 548 ("However, appellate counsel raised thisclaim

onappeal, butitwasreg ected by thisCourt"). Therefore, quibblingwiththemanner how
a clam was raised on appeal is not habeas-cognizable material. See Alvord v.
Wainwright, 725F.2d 1282, 1289 (11th Cir. 1984) (trial counsel; "reasonableeffort to

convince").

Inadditionto having beenrai sed by appel late counsel, aclaimthat hasbeenresolved
Inapreviousreview of thecaseisbarred as"thelaw of thecase." SeeMillsv. State, 603
S0.2d 482, 486 (Fla. 1992).

Thus, "substantive claimsare procedurally barred either becausethey wereraised

ondirect appeal and rejected by thisCourt or could have beenraised ondirect appeal .”
Teffeteller v. Dugger, 734 So.2d 1009, 1025 (Fla. 1999)(footnotes omitted). Habeas
claims"may not be used to camouflage i ssues that should have been raised on direct

appeal or in apostconviction motion," Rutherford v. Moore, 25 Fla. L. Weekly S891
(Fla. Oct. 12, 2000), citing Thompson v. State, 759 So. 2d 650, 657 n.6 (Fla. 2000);
Hardwick v. Dugger, 648 So. 2d 100, 106 (Fla. 1994); Breedlovev. Singletary, 595 So.

-9-



2d 8, 10 (Fla. 1992). Claimsproperly raised in aprevious motion for post-conviction
relief are also procedurally barred. See Scott v. Dugger, 604 So.2d 465, 469-70 (Fla.
1992).

Likewise, successivehabeasclaimsarenot permissible, nor areclaimsthat should
have been raised in a previous habeas petition. See Johnson v. Singletary, 647 So.2d
106, 109 (Fla. 1994), citing Card v. Dugger, 512 So.2d 829 (Fla. 1987).

Appellate counsel need not raiseevery issuethat might possibly prevail onappeal.
SeeProvenzano, 561 So.2d at 548-49 ("itiswell established that counsel neednot raise
every nonfrivolousissuerevealed by therecord"); Atkinsv. Dugger, 541 So.2dat 1167

("thepoint had solittlemerit that appel late counsel cannot befaultedfor notraisingiton
appeal"; "theassertion of every conceivableargument often hastheeffect of dilutingthe
impact of the stronger points").

Second-guessing appellatecounsel’ schoiceof 1ssues, or presentation of them, does
not meet the Strickland standard. SeeSherev. State, 742 So. 2d 215, 219n.9 (Fla. 1999)
(trial counsel); Card v. Dugger, 911 F.2d 1494, 1507, 1510-11 (11th Cir. 1990)
("consistently hasrefused to second-guess counsel's choice of themanner inwhichto

present testimony rel atingto adefendant'sbackground"). Appellatecounsel Davisisnot
ineffective for failing to convince this Court to rule in Downs favor. See Freeman

("cannot beineffectivefor failing to convincethe Court torulein Appellant'sfavor"),
citing Swaffordv. Dugger, 569 S0.2d 1264, 1266 (Fla. 1990). Thus, itis"amost aways
possibletoimagineamorethoroughjob being donethanwasactually done," Maxwell
v. Wainwright, 490 So.2d 927, 932 (Fla. 1986) (trial counsel), but, that is not the test.
In assessing anineffectivenessclaim, "thedistorting effectsof hindsight" must be

avoided" and the "circumstances of counsel's challenged conduct” must be
reconstructed, "evaluat[ing] theconduct from counsel'sperspectiveat thetime.” Shere,
742 So.2d at 219, citing Strickland.
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CLAIM | (I_ReStateg

WAS APPELLATE COUN ON
INEFFECTIVE FOR FAI I_IFIS TO ARGUE THAT DOWE%

L
AMENDMENT RIGH
PROSECUTOR'S CROSS-EXAMINATION

THE PROSECUTOR'SCLOSING ARGUMENT?
Astheallegedbasisfor hisfirst claim, Downspointsto (Pet 7-8) two excerptsof the
1989 resentencing proceeding (R2 X 11 983 App F, X111 1093-94 App H) and, relying
upon Statev. Hogains, 718 So.2d 761 (Fla. 1998), and Whittonv. State, 649 So0.2d 861,

865 (Fla.1994), argues (Pet 12) that his "tria attorney's failure to object does not

precluderaisingthisclaimondirect appea.” TheStatehassevera alternativeresponses
In opposition to thisclaim.,

First, for hisargument onthemeritsaswell ashisassertionsthat acontemporaneous
objection wasunnecessary to preservepost-arrest silenceondirect appeal andthat the
error wasnot harmless, Downsreliesupon (Pet 9. 11, 12, 13, 14) casesdecided after the
1990direct appeal. Downs vision, armedwiththehindsight of thesecases, isnot thetest
for the constitutional effectiveness of appellate counsel. In 1990, these cases did not
exist.

Second, the StatedisputesDowns relianceupon Hogginsand Whitton (Pet 12) for

hisargument that no contemporaneous obj ection was needed for appell ate counsel to
successfully raise a post-arrest silence claim on direct appeal. Downs' gquote from
Hoqggins, 718 So.2d at 772, concerned this Court's harmless error analysis, having
aready decidedthat therewaserror inanother matter, towhich ther ewasasufficient
objection:
we find that Hoggins ob{e_ction and the subsequent discussion of Rodriguez
sufficiently alerted the trial court to the possibility of a violation of the
defendant’s rights guaranteed by the Florida Constitution. Cf. Spivey v. Sate,
529 So.2d 1088, 1093 (Fla.1988); Williams v. State, 414 So.2d 509, 511
(Fla.1982); Castor v. Sate, 365 S0.2d 701, 703 (Fla.1978).
718 So.2d at 764 n. 5. In contrast, here, therewasno objection at either juncture here.

(R2X11983AppF; R2XI11 1093 AppH) Without an objection, any direct appeal post-
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arrest silenceclaimwasunpreserved, and assuch, would not haveprevailed. See, e.q.,
Knightv. State, 746 So.2d 423, 433 (Fla. 1998) (" confidentiality provision[of Fla. R.
Cr. P. 3.211], Fifth Amendment [right agai nst sel f-incrimination], or Sixth Amendment
[righttocounsel] *** procedurally barred"); Geraldsv. State, 674 So0.2d 96, 98-99, 98
n. 6(Fla. 1996) (twoclaimsof unconstitutionality of jury instructionspertainingtodeath

penalty proceedings" procedurally barred becausedefensecounsel failedto object with
the requisite specificity in the trial court"); Hill v. State, 549 So.2d 179, 182 (Fla
1989)(""[f]ailureto present the[ constitutional dueprocess] ground bel ow procedurally
barsappellant from presenting theargument onappeal"); Parker v. Dugger, 537 So.2d
969, 970 (Fla. 1988) (claimthat " pretrial statement givento Metro Dadepolicemenwas

obtainedinviolationof hisfifthand sixthamendment rightsto counsel *** procedurally
barred because petitioner failed to object at trial and did not preserve the issue for
appea"); Statev. Marshall, 476 So0.2d 150, 153 (Fla. 1985) ("commentsonsilenceare
no longer considered to be fundamental error"), citing Clark v. State, 363 So.2d 331
(Fla1978).

Appellate counsel was not ineffective for failing to raise an unpreserved claim.

Indeed, appellate counsel properly winnowed out such aclaimthat waslessthanweak
— it wasan obviousloser asunpreserved.

Third, on its merits, even if erroneously judged under current case law and even
overlookingthecritical lack of timely objectionsand lack of trial court ruling, thefirst
habeasclaimmust establishat aminimumthat theappellateattorney could haveclearly
overcome the rigorous abuse-of-discretion standard of appellate review concerning
admissibility. CompareJentv. State, 408 So. 2d 1024, 1029 (Fla. 1982) ("trial court has
widediscretion concerningtheadmissibility of evidence, and, intheabsenceof anabuse

of discretion, arulingregarding admissibility will not bedisturbed") with Canakarisv.
Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980) (to establish an abuse of discretion,
Appellant must show that the trial court's ruling was "arbitrary, fanciful, or
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unreasonabl€e"). Accordingly, the prosecutor's argument was afair comment on that
evidenceandthereby proper. SeeChandler v. State, 702 S0.2d 186, 191 n. 5 (Fla. 1997)
("' prosecutor'scomment that Chandl er never told hisdaughtersor son-in-law that hewas

innocent wasafair characterization of theevidence"); Breedlovev. State, 413 So.2d 1

(Fla. 1982) (uphel d: " becauseof thepurse Breedloveknew that awomanlivedthere" as
a"permissibleinference”); Blair v. State, 406 S0.2d 1103, 1107 (Fla. 1981) (“therewas
abasisintherecord for theallegedly unsupported statements’); Jackson v. State, 522
S0.2d 802, 809 (Fla. 1988)(grounded in "logical analysis of the evidence").
Moreover, the claim (alleged comments on post-arrest silence) underlying the

ineffectivenessallegationisentirely groundless. Downs Petition failsto show that he
exercised his right to remain silent, on which it might have been improper for the

prosecutor to cross-examineor comment. SeeRaglandv. State, 358 S0.2d 100 (Fla. 3d
DCA 1978) ("We do not believe that comment upon the failure to answer a single
guestionwasviolativeof appellant'sconstitutional right, when said constitutional right
was not invoked"), approved Vallev. State, 474 So.2d 796 (Fla. 1985), reversed on
other ground 476 U.S. 1. To the contrary, even looking only to the re-sentencing
transcript, Downstestified ondirect examinationthat heaffirmatively wantedtotalk with
law enforcement (R2 X11 965-66, App F), and hehimself elicited fromanother witness
that hewaived hisFifth Amendment rights, talked, then and subsequently refused to say
anything (See R21X 426 App G).

Further, the prosecutor's cross-examination was well within the scope of direct

examination. Downs direct examinationindicated that hewanted toreveal information
to law enforcement concerning thismurder. (R2 X1 965) Seealso Knight, 746 So.2d
at 433 (rgecting, inter alia, Fifth Amendment claim, " State persuasively arguesthat the

defense opened the door to Dr. Miller'srebuttal testimony by addressing the issue of
Knight's competence and referencing Dr. Miller's competency examination report
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itself"). Further, Downshimself had already elicited testimony fromdetective Starling
more damaging than what he targets now:
Q{ by Downspro se] Anddid | not say when | comeback | would tell you
of everyoneinvolved inthis case? _ _ _
_AYes. Andduringthetrip back from Bay Minetteto Jacksonville, at various
timesweattempted to get into theinvestigation, gaveyou your rights, you said
that you would talk to us when you got back to Jacksonville, refused to say
anythingto usat al about it.
(See R21X 426 App G)

Indeed, Downs should not be heard to complain on appeal or now concerning the
prosecutor'spursuit of amatter that Downshimself fought tointerjectintothetria. (See
also R2 IX 415-28, X1 686-96 App G: prosecution's attempts to exclude Detective
Starling's testimony, elicited by Downs, concerning Downs' statementsto him)

Moreover, harmlesserror anaysisappliesto”acomment onadefendant'sremaining
slent," SeeStatev. DiGuilio, 491 S0.2d 1129, 1130 (Fla. 1986). Downsdiscussion (Pet

13-15) of harmlesserror overlookstheevidencehehimself eicited and thisCourt'sprior

conclusionthat theevidencewas" overwhelming," 572 So.2d at 899-900. Accordingly,
other evidence corroborated Johnson's version of what happened:

Johnson's testimony was corroborated in part by various witnesses. Sapp
testified that he heard Downs discuss the conspiracy with Barfield. He said
Downs remarked that he was going to kill a man for $5,000; that Barfield
distrusted Johnson; and that Downsagreedto show Barfield proof of thekilling.
Investigator Pat Milesand Detectivel eroy Starlingtestifiedthatin 1977 Barfield
told them he solicited Downsto do thekilling; that Downsagreedtokill Harris
for $a5,000; and that Downs presented Harrissdriver'slicence as proof of the
murder.

Downsv. State, 572 S0.2d 895, 897 (Fla. 1990). Inreviewingthesignificanceof anerror

of excluding defenseevidencethat Downswasnot thetriggerman, thisCourt reasoned
and held:

Downssucceededin presenting histheory of penalty defense, and hesupported
itwithvariouswitnesseswhosetestimony contradi cted Johnson'sversion of the
killinginamanner notinconsi stent withMichael'sperpetuated testimony. We
find in the record over whelming proof to render the error of excluding the
grandmother'scumul ativetestimony harmlessbeyond areasonabledoubtinthis
case.
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572 So.2d at 899-900. That same " overwhelming proof" renders any supposed error
here also harmless.

Finally, for theforegoingreasons, evenif theunderlying post-arrest silenceclaimhad
been arguable in the 1990 appeal, its omission from the appeal was certainly not so
compelling to constitute Strickland-magnitude deficiency or prejudice.

CLAIM |l (Restated
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT THE TRIAL
COURT REVERSIBLY ERRED IN DENYING A DEFENSE
REQUEST FOR A MERCY SPECIAL JURY INSTRUCTION?

Appellate counsel was not Strickland deficient by not arguing that thetrial court
erred in not giving adefense specia instruction (R2 11 281). Such aclaimwould have
been meritlessfor two primary reasons: (1) thetrial court gavethestandardinstruction,
which has been repeatedly upheld and which covers the subject area of the special
instruction, and (2) therequestedinstruction misstated thel aw, thereby independently
justifyingitsdenial.

First, thetrial court instructed thejury:

Among themitigating circumstancesyoumay consider if established by the

evidenceare:

4. Any other asPects of the defendant's character or record, and any other

Ci rcumstanc the offense.
(R2X1111136-37 AppJ) ThisCourt hasrepeatedly upheld thisinstruction ascovering
other mitigation, suchas"mercy" claimed here. Thus, thisCourt dispositively resol ved
thistypeof claminDowns X1, 740 So.2d at 51718, 518 n. 18, by upholding thetrial
court's use of the standard jury instruction, thereby barring thisclaim

Mendyk v. State, 545 S0.2d 846, 849 (Fla. 1989), rejected aspecial jury instruction
clam and thereby held that "there is no requirement that a jury be instructed on its
pardon power." Ferrell v. State, 653 So0.2d 367, 370 (Fla. 1995), collected someof the

additional cases that appellate counsel would have had to overcome and held: "[A]s
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Ferrdl'sbrief concedes, thereisno 'requirementinFloridalaw for thetrial courttogive
the special requested instructions.™
Accordingly, Elledgev. State, 706 So.2d 1340, 1346 (Fla. 1997), upheld thetrial

court'srejectionof aspecial instructionand upheld standardjury instructiongivenhere

assufficient: "jury wasgiventhestandardinstructionwhich statesit shoul d consider ‘any
other aspect of thedefendant's character or record, and any other circumstancesof the
offense. Similarly, Jonesv. State, 612 So.2d 1370, 1375 (Fla. 1992), held that "the
standardjury instructionon nonstatutory mitigatorsissufficient, andthereisnoneedto

giveseparateinstructionsonindividual itemsof nonstatutory mitigation." And, Jackson
v. State, 530 So.2d 269, 273 (Fla. 1988), upheld as adequate an instruction that jury
"could consider any other aspect of the defendant's character or record, or any other
circumstancesof theoffense.” Seea soKilgorev. State, 688 So.2d 895, 901 (Fla. 1996)
("Kilgorearguesthat thetrial court erred in denying his proposed jury instruction on

nonstatutory mitigating factors. We have repeatedly ruled that the standard jury
instructionsaresufficient. Thetrial courtwaswell withinitsdiscretiontodeny aspecial
instruction™); Finney v. State, 660 So.2d 674, 684 (Fla. 1995) ("This Court has
repeatedly rejected Finney'snext clamthat thetrial court must givespecificinstructions

on the non-statutory mitigating circumstances urged").

Further, the proposed special jury instructionwaserroneous, further justifyingthe
trial court's refusal to give it and justifying appellate counsel's omission of such a
meritlessclaim. See, e.q., Parker v. State, 641 So.2d 369, 376 (Fla. 1994) ("All of the
requested instructions are either adequately covered by the standard instructions,

misstatethelaw, or werenot supported by theevidence*** not err in denying them™);
Mendyk v. State, 545 So.2d at 849 (upheld rgj ection of special jury instruction because

itwas"not ... anentirely correct statement of thelaw"); Garmisev. State, 311 So.2d 747
(Fla. 3dDCA 1975)("Incompleteand/or midleadinginstructionsareproperly denied");
U.S. v. Caporale, 806 F.2d 1487, 1514 (11th Cir. 1986) ("wewill reverseonly if the
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proposed instruction is an accurate statement of the law, isnot covered in substantial
part by the instructions given™); U.S. v. Sans, 731 F.2d 1521, 1530 n. 10 (11th Cir.
1984)(requestedinstruction"atitsbest, ... correct, but misleading”). Asindicatedin Cal.
v. Brown, 479 U.S. 538, 541 (1987) (Pet 16), the jury is not vested with unbridlied
discretionto afford adefendant mercy uponawhim, unsupported by any evidenceand
anylaw. Thus, thejury wasnot "alwaysfreetoafford Ernest Downsmercy ..." (R2XI11
1048)

This claim also attacks the prosecutor's closing argument at re-sentencing as
"compound[ing] theerror infallingtogivethe"mercy" instruction. The Statehasseveral
responses.

First, therewasno error to "compound”: Theinstructions, as given, were proper,
as discussed supra.

Second, a major aspect of the closing arguments concerned whether Downs
deserved mercy; as such, the prosecutor was entitled to advocate the State's position
that Downs was not deserving of mercy, given the evidence in this case. Third,
accordingly, amajor feature of defense counsel'sargument wasthat Downs deserved
mercy, and, indeed, defense counsel used the standard instruction on " other aspectsof
thedefendant's character ..." hereto hisadvantage in making that argument. (See R2
X111 1124-34 App |) Thus, defense counsel concluded hislitany of "aspect[s] of the
defendant's character or record, and any other circumstances of the offense” (R2 XI11
1124 App ), with

I will ask you to spareahumanlife, not out of hate, but out of mercy. If you
will err, err on the side of mercy.

(R2 XIII 1134 App |) The benefit of the proper jury instruction to Downs,
"compounded" by defensecounsel'sargument, " cured" any purported problemaverred
in Claim I1, See Foster v. State, 614 So0.2d 455, 461-62 (Fla. 1992) (attack on jury
instructionas" creat[ing] asubstantial risk that thejury believedthat they could only find
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themental healthevidencetobemitigatingif itrosetothestatutory level"; claimrejected
based upon standard instruction on "any aspect of the defendant's character and
background or any other circumstancepresentedinmitigation..." and defensecounsel's
argument discussing mental health mitigation).

Fourth, on appeal, it would have been at least arguable that the prosecutor's
argument was proper; thiswould not have been an obviously winning issue. Taken as
awhole, the prosecutor'sargument did not tell thejury toreject all mercy or sympathy
as afactor in its decision. Instead, the prosecutor argued that any sympathy/mercy
considerations for Downs or the victim must be based upon evidence and the jury
instructions. Thefollowing isthe context for the argument Downs attacks:

[Y]ou-all indicated that you could render atrueverdict accordingtothelaw
and the evidence so help you God. _
[thesympathy argument that isattacked here] *** Y ouarehere, ladiesand
gentlemen, tomakeadeterminationfromtheevidence, and apply ittothelaw
as Judge Pate givesit to you, and then make that determination.
Y ou're supposed to recommend — to make your recommendation to
Judge Pate in'this case based wholly on the evidence that came from the
witnessstand and theexhibits, and thisevidence pertainstowhat isknown
as aggravating and mitigating circumstances. _
ow, inthisparticular penalty proceedingit'stotally appropriate...for
the defendant to go last, and literally ask, or beg you-all for hislife. [R2
XI11 1057-58 App H] N
[Discussion of aggravators and mitigators] *** _
Now, thelast mitigating circumstance..., you will beinstructed by the
Court, any other aspects of the defendant's character or record, and any
other circumstance of the offense. [ Prosecutor then argued that evidence
Elr]esented by Downsdidnot outweighaggravators] [R2 X111 1090-92, App
Thus, not only wasthe prosecutor properly askingthejury tolimit their considerations
to the evidence and the law, but he reinforced Downs' right to plead for mercy based
upon the evidence.

And, fifth, there was no objection to the prosecutor's argument targeted here.
Especially given the context of the prosecutor's argument, it certainly was nothing
approaching fundamental error.

Teffeteller v. Dugger, 734 So.2d 1009, 1028 (Fla. 1999), ison point:

-18 -



... Teffeteller contendsthat appellatecounsel wasineffectivefor faillingto arg%ue
that theprosecutor improperly ledthejury to believethat sympathy towardsthe
defendant wasaninappropriateconsideration. However, appellatecounsel was
not ineffectiveinthisregardfor tworeasons. First, thecompl ained-of comments
were never objected to by trial counsel and thus not preserved for appellate
review. Second, this claim has been decided adversely to Teffeteller's
contentions. See Safflev. Parks, 494 U.S. 484, 110 S.Ct. 1257, 108 L .Ed.2d
415 ?19902 (findingthat defendant wasnot entitledtofederal habeasrelief based
on claim that instruction duri ng% penalty phase telling the jury to avoid any
influence of sympathy violated the Eighth Amendment).

AsinTeffeteler, the instant sympathy claim was not subjected to objection, and the

attempt of theprosecutor to advocatethat thedef endant wasnot entitled to unsupported

sympathy wasproper. Indeed, theargument wasentirely proper in meeting head-onthe
prosecutor's concession that thejury could consider thedefendant begging for hislife.

Theprosecutor properly arguedthat theevidencedidnot support suchaconsideration

and that the aggravators still outweighed any mitigation.

Downsalsoargues(Pet 16) that the" State Attorney al sotoldthejury panel that they
must 'set asideany feelingsof anger or sympathy.™ Theforegoingargumentspertainto
thissub-claim. Thecontext of thestatement (SeeR2 V111 264-73. SeealsoR2 V111 237-
38, 243, 343-45) wasthat thejury should baseitsdecision ontheevidenceandthelaw,

rather than someamorphousfeeling that woul d be unarticul ated and thereby irrational

andunbridled. Further, defensecounsel interposed an obj ection, but Downs, at thetime,
represented himself proseandreiterated hisdesirefor self-representationindiscussing
the objection, referring to it as "voicing his [defense counsel’'s view]," rather than
adopting it ashisown. (See R2 V11| 273-75) Thus, there was no proper objection on
which to base an appellate point.

Incontrastto Downs claimbased uponaspecial jury instructionthat wasnot given,
Downs (Pet 16) attemptsto rely upon Cal. v. Brown, 479 U.S. 538, 107 S.Ct. 837
(1987), whichupheldajury instructionthat wasgiven. Brown highlightsthe propriety
of theeventsattackedin CLAIM |1. Asnoted supra, Brown disapproved of "unbridled
discretionin determining thefatesof those charged with capital offenses,” 479U.S. at
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541. Here, thejury instruction (and prosecutor'scomments) provided thejury withsome
proper guidancefor theexerciseof itsdiscretion. Brown continued: "[ E] venthoughthe
sentencer'sdiscretionmust berestricted, thecapital defendant generally must beallowed

tointroduceany rel evant mitigating evidenceregarding his"'character or record and any
of thecircumstancesof theoffense," 1d.; viewingthejury instructionon" other aspects
of thedefendant'scharacter ..." andtheprosecutor'scommentsasawhole, thejury was
allowedtoconsder al mitigatingevidence. Here, asin Brown, "[r]eadingtheinstruction
asawhole," 479U.S. at 543, thejury wasall owed to consider sympathy and mercy that
wassupported by someevidence, rather than createit inan act of unbridled discretion.
Further, giventheforegoingargumentsandthe™ overwhelming" evidencesupporting
the death sentence, 572 So.2d at 899-900, any purported deficiency was not harmful.
Inconclusion,” anappellate claim based upon the Petition'sargumentswoul d have
failled. Downs cresativeteas ng (Pet 16-18) of argumentsfrom casesthat donot holdthat
he would have been entitled to relief on appeal are not the litmus of Strickland
Ineffectiveness. Here, thepartiesadvocated for and against applying mercy inthiscase,
given the evidence and the law, which included the instruction that the jury could
consider any aspect of Downscharacter, Downs record, and any "other circumstance
of theoffense." Here, giventheevidenceandthelaw, thejury regjected mercy, whichthis

Court affirmed on appeal. An adverseresult is not ineffectiveness.

> Caimll also nentions (Pet 18) the trial court's

refusal to give a special instruction on the |enient treatnent
of codefendants, which is the subject of daimlll. The State
asserts here, for reasons in Caimlll infra, that this
argunent is neritless and not a basis for appellate

i neffectiveness.
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CLAIM Il (Restated
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT THE TRIAL
COURT REVERSIBLY ERRED IN DENYING A DEFENSE
REQUESTSFORA SPECIAL JURY INSTRUCTION CONCERNING
THE LENIENT TREATMENT OF CODEFENDANTS AND
LINGERINGDOUBTSABOUT THEIDENTITY OF THE TRIGGER

PERSON?

Claim 11 is based upon two proposed special jury instructions concerning the
relative cul pability of accomplices(at R211 277, 279-80), whichthetrial court denied
(R2 XII1 1049, 1028-30). However, the standard jury instructions highlighting as
mitigation "any other circumstances of the offense" (R2 X111 1137 App J) and the
"relatively minor" "participation” of the defendant (R2 X111 1136 App J) covered the
topics of these special instructions,® rendering any appellate claim based on this
argument meritless.

Moreover, contrary to Downshabeasassertion, thespecial instruction concerning
"lingering doubt" about Downsbeingthetriggermanwasactually raised ondirect appea
of theresentencing. (Seelnitial Brief of Appellant 43-46 App A) Claim 11 thereforeis
guibbling over the manner in which thismatter wasargued, thereby barring Claim 111

here. Further barring Claim |11 isthisCourt'srejection of theargument. See Downs| X,
572 So.2d at 900 and authorities cited there.

Accordingly, Downs 1997 appeal fromthedenial of oneof his3.850motionraised
(Initial Brief of Appellant 63 AppK) thedenia of theimmunity instruction: " Thecircuit
court refused Mr. Downs' request to instruct the jury on the mitigating factor of
‘immunity and dealswith other defendants (R2. 1049)." Although this Court did not
explicitly addressthisargument, it pointed to the case law that negatesclaimsthat itis

6 As illustrated by several cases cited in Caimll, a

special instruction is not required if otherw se covered by
the standard instructions. See, e.q., Mndyk; Ferrell:;
El | edge; Jones.
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Ineffectivenot tochallengestandardjury instructions. SeeDowns X, 740 S0.2d517-18.
Therefore, the State assertsthat thisholding isthe law of the case and barsClaim I11.

Further, asargued under Claim |1 supra, the standard jury instructions have been
repeatedly upheld, and, assuch, those on " any other [ mitigating] circumstancesof the
offense" (R2 XIll 1137 App J) and the "relatively minor" "participation” of the
defendant (R2 X111 1136 App J) covered thetopic. See Downs X1, 740 So.2d at 517 n.
18 (use of standard instruction). See also Melton v. State, 638 So.2d 927, 930 (Fla.
1994) (prosecutor affirmatively told the jury that it "should not consider disparate

treatment of codefendantsintheir sentencingrecommendation”; affirmed basedin part
on jury instruction that it "could consider in mitigation ‘any other aspect of the
defendant's character or record and any other circumstances of the offense™).

In addition to thetrial court's proper administration of the pertinent standard jury
instructions, counsel for the State (R2 X111 1068-75, 1082-89, 1092-1102 App H) and
thedefendant (R2 X111 1106-13 App|) assured that accomplicerel ativecul pability and
treatment wasamajor factor for thejury to consider. See Ragsdalev. State, 609 So.2d

10,13-14(Fla. 1992) (inpart relied uponjury instructionand " closing argumentsof both
parties’ in rgjecting claim that jury did not know that it could consider accomplice's
sentencein itsrecommendation).

In this claim, Downs also complains (Pet 24-26) about short snippets within the
prosecutor's closing argument. However, no objection wasinterposed, rendering any
appellateclaimfruitless. Further, inhisroleasan advocatethat rel ative cul pability vis-a-
vistreatment of accomplicesdoesnot outweightheaggravation (SeeR2 X111 1099 App
H), the prosecutor repeatedly emphasized that Downs was the triggerman:

Buttoday, 1989, Mr. Downswould haveyou believethat L arry Johnsonwas

theone, all the way through he'sthe onewho did this.
**Everythl ng Mr. Johnson testified to under oath hasbeen corroborated * **

*

It would makeno sensefor Lareré/ Johnsonto comeintothepoliceand say,
by theway there'samurder involved, wherehewasthetri ggerman?But itdoes
make sense where he had alesser role *** [R2 X111 1068-69 App H]
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* k%

Theonlywitnesses...whoindicatethat Larr_}/Johnson killedMr.Harrisand
not Ernest DownsisMr. Barfield [R2 X111 1074 App H]

* k%

Theevidence showsthat thisdefendant not only wasamajor participantin
Elettl ng Harn_sdovvnthereégget himkilled, but hesjueezedthetrigger, shot Mr.
arrisfour timesin the head, and then oncein the chest to make surethat was
good measure. _
***Thlsmltl gating circumstancejust doesnot apply *** [R2 X111 1084 AppH]
~ Andtalking about thetreatment of thecodefendants, ** * that isasignificant
mitigating circumstance you should consider. [R2 X111 1097 App H(]:,
he bottom line with respect to the treatment of codefendants under the
facts and circumstances of this case are that they are not mitigating *** the
treatment of thecodefendants* * * innoway outweighsthesethreeaggravating
circumstances*** [R2 X111 1099 App H]
Thus, given the correct jury instructions that covered Downs' relative
culpability/treatment position in the trial court and given defense counsel's lengthy
argument onthesubject, appel latecounsal wasnot ineffectivefor allegedly not pursuing
theargumentsinClaim|11 here. Indeed, thegravamen of muchof thisclaimwasactually
raised and rejected, barring it here.
Furthermore, given al of the foregoing arguments and given this Court record-
grounded conclusion that the "overwhelming,” 572 So.2d at 899-900, evidence
supported the death sentence, any purported error was harmlessand not supportive of

reversible error if it had been raised on appeal.

CLAIM 1V (Restated
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT THE TRIAL
COURT REVERSIBLY ERRED IN CONSIDERING CONTESTED
HEARSAY ASNON-STATUTORY AGGRAVATION?

Claim|V contestsseveral itemsinthepresentenceinvestigation (psi) ashearsay or
inaccurate (Pet 27-28) and then concludes that they constituted "nonstatutory
aggravation” (Pet 29). Appellate counsel wasnot ineffectivefor failingtoraisesucha
claim. Itwouldhavebeenfolly. Thetrial court announcedthat it would not consider the

psi contested here(R2V 111 184-85AppL), and Downshasfail ed to meet hisburden of
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establishing that thetrial court did consider it. Appellate counsel cannot befaulted for
failing to raise a claim on a matter that was a non-factor at thetrial level. See,, e.q.,
Provenzanov. Dugger, 561 S0.2d 541, 548 (Fla. 1990) ("nojury waspresent at thetime

this testimony was given because the jury had already rendered its penalty
recommendation theweek before. Therefore, the point would not haveresultedinthe
reversal of Provenzano's sentence eveniif it had beenraised"). Thus, Downshasalso
failedtoestablish Strickland-level prejudice; indeed, therecord affirmatively indicates
no prejudice whatsoever. Becausethisclaimisdevoid of even ascintillaof merit, the
State does not pursue any additional analysisof thisclaim at this juncture.

CLAIMV{ReStated
WAS APPELLATE COUNSEL UNCONSTITUTIONALL
INEFFECTIVE FOR FAILING TO ARGUE THAT THE TRIA
COURT REVERSIBLY ERRED IN DENYING A DEFENS
REQUEST FORA JURY INSTRUCTION CONCE
OF PRINCIPALS?

ClaimV argues(Pet 29-32) that there-sentencingjury should havebeen madeaware

2y
<

that theguilt-phasejury may havefound himguilty of First DegreeMurder based upon
aprincipal theory. The Statehasseveral responses. First, thisclaimisinsufficientonits
face because it does not designate a record cite where the trial court ruled on the
defendant'smotionfor thisjury instruction. Instead, it references"R2. 133" for thetrial
court's reflex reaction to Downs request, then baldly statesthat thetrial court denied
Downs motion. However, anexamination of the pagessurrounding Downs only record
citeto"R2. 133" indicatesthat thetrial court reservedrulingonhismotiontoinstruct the
juryonprincipals. (SeeR2 V1 133-37 App M) And, althoughitisincumbent uponthe
movant to demonstrateontheface of hishabeas Petition groundsfor relief, and not the
duty of the respondent to comb the record for arecord cite supporting an opponent's
claim, the State hasreviewed page-by-pagetheportionrecord containing ordersdated
on and shortly after the October 5, 1988, hearing on Downs pro se motion for the
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principal jury instruction and found no order denying that motion. (See R2 1 184-200,
1 201-241)

Indeed, in early 1989 at approximately the time of the resentencing proceedings,
when Downs pro se presented his package of proposed jury instructions, the law of
principalswasnotincluded (SeeR211 277-82), and thismatter wasnot raised at thejury
instruction conference during the resentencing proceedings (See R2 XI11 1023-54)
Thus, thisclaim appearsto have been abandoned at thetrial level, fatally undercutting
any appellate argument, thereby negating Strickland-level deficiency and prejudice.
Indeed, aprerequisitetoappealingatrial court rulingisestablishingthat therewas, infact
aruling. SeeArmstrongv. State, 642 So.2d 730 (Fla. 1994) (“trial judgereservedruling
onthisissueand apparently neverissuedaruling..., thisissueisprocedurally barred");
Richardsonv. State, 437 So0.2d 1091, 1094 (Fla. 1983) (" appel lant did not pursuehis’
objection "even though the judge did not rule on" it; "Under these circumstances,

appellant has not preserved the issue for appeal ).

Further, the ground Downs asserted to the trial court for giving this instruction
concerned " prosecutorial misdiscretion” intreating Downsdifferently from otherswho
wereinvolved. (SeeR2 V1 135-36) This"prosecutorial misdiscretion” argument does
not matchtheonethat henow wishesthat appell atecounsel tohaveadvocated. Assuch,
theground assertedinthehabeasclaimwasnot preserved, thereby procedurally barring
itondirect appeal. SeeHamiltonv. State, 678 S0.2d 1228, 1230 (Fla. 1996) (" Because
thedefensedidnot object tothisparticul ar statement on hearsay grounds, that i ssuenow
isprocedurally barred"); Hill v. State, 549 So. 2d 179, 181-82; Steinhorst v. State, 412
S0.2d 332, 338 (Fla. 1982)(at trial, defense argued credibility as ground for cross-
examination whereason appeal defendant argued development of a"aviablede-fense
theory"); Tillmanv. State, 471 So.2d 32, 35 (Fla. 1985)("did not present tothecourt the
specificargument relied upon herethat thetestimony camewithin an exceptiontothe

hearsay rule.").
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Further, thejury instruction, as requested, was erroneous.
COMESNOW the Defendant, Ernest C. Downsin pro se, and movesthis
Honorable Court to takejudicial notice of Florida Statute 777.011, and at the
appropriate time upon request, instruct the jury to accept asafact, the matter
judicially noticed.
(R21122) Theinstruction, at best confusing, appearsto requiretheresentencing jury
to accept that Downswasfound guilty on aprincipal theory. Although theguilt-phase
jury may haveconsidered aprincipal theory, itisaleap of faith, not law, that theguiltjury
actually convicted onthat theory. Asamiseading, if not erroneousinstruction, itwould
havebeenwrongtogiveit, rather thanagroundfor reversibleerror torefusetogiveit.
Appellate counsel was not Strickland-deficient for not pursuing such aclaim.

Moreover, in addition to the instructions given to the jury concerning mitigation
through "any other circumstance of the offense” (R2 X111 1137 App J) and mitigation
through "thedefendant's... relatively minor" "participation” (1d. at 1136), thetrial court
alsoinstructed thejury, at Downs' request:
Thefact that thedefendant hasbeenfound guilty beyond areasonabl edoubt
of the crime of first degree murder is not itself a statutory aggravating
circumstance.
(R2 X111 1136 App J)

Given the specia instruction on the prior finding of guilt and all of the other
instructions, aswell asthe arguments of Downs' counsel,” given the " overwhelming"
evidence supporting the death sentence, and given that there is no evidence that the

resentencing jury was misled by guilt-phase considerations, the failure to give the

! These instructions and counsel argunents address

Downs' argunent (Pet 32) that "the jury was instructed that it
must accept the first-degree nmurder conviction." It is also
noteworthy that Downs admtted to First Degree Murder in his
testinmony (R2 XIl1 950-51), then attenpted to paint hinmself as
| ess cul pabl e.
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requested jury instruction was harmless, thereby rendering appellate counsel not
ineffectivefor failing toraisethisclaim.®

CLAIM VI (Restated
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT THE TRIAL
COURT REVERSIBLY ERRED IN QUASHING DOWNS
SUBPOENA OF THE STATE ATTORNEY BECAUSE THE
EVIDENCEWOULD HAVEREVEALED THECONTEXT FORTHE
STATE'SDEAL WITH JOHNSON?

Downsadmits(Pet 33) that quashing the subpoenawasrai sed ondirect appeal . For
example, thelnitial Brief of Appellant (p. 3LAppA) argued, inpart: " Why the Statewas
so lenient isthe question Downswanted answered. *** The State, without testifying,
wasableto say that it believed Johnson'stestimony becauseit granted himimmunity."
TheReply Brief argued (p. 15), inpart: "Itisnot thefact Johnsonreceived immunity that
wasimportant, it wasthereasonsthe state had used in granting it that wasimportant.”
Thisargumentlooksmuch liketheinstant one: For example, " Thejury wouldbeinclined
tobelievethat the Statechoseto deal with Johnsonintheir effortstoconvict Mr. Downs
because Johnson was in fact less culpable.” (Pet 34) Accordingly, Downs IX, 572
So.2d at 900, specifically addressed and rejected, arguments concerning four
polygraphs administered to Johnson and the relevancy of the prosecutor's opinion of
Johnson. Thus, Claim VI wasraised and rejected on direct appeal, barring it here.

Now, Downs, inhindsight, perhapswouldliketore-packagetheclaim presented on
aappeal differently. Hindsighted re-writing of essentially thesameclaimisnot thestuff

of ineffective assistance of appellate counsel.

8 Thus, the State di sputes Downs' specul ation (Pet 32)
that the principal instruction "would have resulted in a life
recommendati on. "
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Downsmust also confront thefact that Claim V1 differsfromwhat heraised before
thetrial court.® There, hewanted to subpoenaprosecutorsto establish " prejudice” (R2
V196-97) tosupport hisrequestsfor thetrial courtto"takejudicial notice" that " Crucial
Evidencerelevant to Defendant's Defense was destroyed by the State” (R2 1 113) and
torecusethe State Attorney's Office (R2 V1 94. Seealso Pet 36-37). Thus, the current
clamisnot grounded onthesameargument rai sed bel ow, thereby procedurally barring
it on appeal.

Also, itisquitetellingthat evenarmedwithtenyearsof hindsight, Downshasfailed
to cite asingle case holding that the trial court's quashing was error. He should not
expect morefrom appellate counsel, who hasnot had thelei sure of the past ten yearsof
hindsight. A fortiori, the Petition failsto make a primafacie case of "obvious," Page,
success on appeal in 1990, which isarequisite Strickland test.

Moreover, as the State argued in its direct appeal, inquiring into the heart of
prosecutorial discretion is improper and irrel-evant to the issues at re-sentencing.
Indeed, theanalysisof prosecutorial discretioninDownsl, 386 So.2d at 795, remains
dispositive, andat aminimum, rendered any argument inquiringintothat discretionweak
and worthy of omitting. In any event, given the fact that the jury was aware of the
leniency afforded to Johnson and given the " overwhelming" evidence supporting the
death penalty, the admission of any such context would have had no effect on the out-
come. Indeed, even now, Downs has not established that revealing the context would
be beneficial to him-t likely would have harmed him.

CLAIM VIl (Restated
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO RAISE THE CLAIM THAT THE
CIRCUIT COURT ERRED IN DENYING DOWNS MOTION TO
DISQUALIFY THE STATEATTORNEY'S OFFICE?

9
Downs Xl .

Arguably, this claimalso was not preserved for

-28 -



Thisclaimisunsupported by itsargument |ocated under it, and the argument-text
failstociteany authority that it logically linkstotheclaim, asstated.” Therefore, there
Isno primafacie showing that appellate counsel was Strickland deficient or that his
omission of adisqualification issue Strickland-prejudiced Downs. Moreover, such a
clamwould havebeen meritless. Contrary totheunsupportedallegationinClamVII,
the State Attorney's Office wasthe arm of government constitutionally empowered to
handle this case at the circuit court level. See Art. 5 § 17, Fla. Const. ("Except as
otherwiseprovidedinthisconstitution, thestateattorney shall betheprosecuting officer
of al trial courtsinthat circuit and shall perform other dutiesprescribed by general law™;
"each judicia circuit"); 827.01, Fla. Stat. ("shall be a state attorney for each of the
judicial circuits'); Office of State Attorney, Fourth Judicial Circuit of Florida v.
Parrotino, 628 So.2d 1097, 1099 n. 2 (Fla. 1993) ("state attorney, while being a
guasi-judicial officer, al so sharessomeattributesof theexecutive. A judicial attempt to

interfere with the decision whether and how to prosecute violates the executive
component of thestateattorney'soffice"); Stateex rel. Ricksv. Davidson, 163 So. 588,
589 (Fla. 1935) ("prosecuting power in each judicial circuit should be in a state's
attorney"), modified in State v. Miller, 313 So.2d 656, 657 (Fla. 1975) ("appointed
assistant state attorneys... now serve asthe ater egos of the state attorney appointing

10 |f Downs attenpts to buttress his daimWVI

argunents through a Reply, the State objects. Mst of the
argunment under ClaimVlIl is a nore of a list of |egal
concl usi ons and ot her ranbling potshots than any support for
CaimVIl. At a mninum the State was entitled to notice
regarding the full nature and support of each of the |ist of
conclusions so that it could respond accordingly. It would be
unfair to require the State to guess what m ght support each
conclusion and then require it to rebut its own guess. To sone
degree, the State's response hazards such guesswork, but the
response is much nore abbreviated than it would have been if
any of the Petition's conclusions had been devel oped and
supported with |l egal authority.
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them"). Aspointed out supra, theanalysisof prosecutorial discretionin Downsl|, 386
So.2d at 795, remainsviabl e, dispositive, and at | east areasonablegroundfor screening
out of an appeal any argument to the contrary.

A desireto call aprosecutor asawitnessisnot aground for disqualification of the
prosecutor. SeeThompsonv. State, 25Fla. L. Weekly S346 (Fla. April 13,2000), citing
Scottv. State, 717 So. 2d 908 (Fla. 1998). Seeal so Statev. Fitzpatrick, 464 So.2d 1185,
1185-88(Fla. 1985) (government law offices* * * [distinguishedfrom] privatelaw firms;
State Attorney canonly bedisqualifiedif it wereshownthat as Public Defender hehad
actually gained confidentia informationfromaprior attorney-client rel ationshipwiththe

defendant, which information would be usable in the new matter to defendant's
prejudice). A fortiori, the Staterespectfully submitsthat it ispatently absurdtorequire
that theconstitutionally empower ed arm of government must bedisqualified because
iInadmissible recor ds pertaining to the prosecutor's motive for negotiating with a
defendant had been destroyed at some juncturein aneleven-year period (R2 | 130).
Therehasbeennoprimafacieshowingof bad faith, and, indeed theextended nature
of theeleven-year period suggestsotherwise. See, e.q., Merck v. State, 664 So.2d 939,
942 (Fla. 1995) ("failureto preservethekhaki pantswasnot adenial of dueprocess** *

[becauseg] [t]hereissimply noshowingthat DetectiveNestor actedinbadfaith"), citing
Arizonav. Y oungblood, 488 U.S. 51, 109 S.Ct. 333, 102 L .Ed.2d 281 (1988); Kelley
v. State, 569 So.2d 754 (FIa.1990). See also McCray (laches).

It is also patently groundless that Downs should have the right to "a polygraph

examination" (Pet 37). In addition to Downs providing no authority for such a
proposition, thisargument, on itsface, requests aright to micromanage or otherwise
mi cro-guestion the prosecution's constitutional ly protected exercise of discretion. As
thisCourt noted, the prosecutor " personal opinion about Johnson'scredibility wasnot
relevant totheseproceedings,” 572 So.2d at 900, barring any argument tothecontrary

NOw.
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Thetextunder ClamV Il avers(Pet 37), without any supportiverecord citation, that
the prosecutor bolstered Johnson's credibility "by referring to the polygraph
examination." However, Downs fails to even attempt to show how this allegation
supposedly supportsdisqualifying the State Attorney's Office. Moreover, areview of
theprosecutor'sclosing argument reveal sitsunobj ected-to emphasison the properly
admitted evidence that corroborated Johnson and conflicted with Downs' version of
events. (See R2 X111 1056-1103) Any argument attacking a prosecutor reference to
polygraphhasnot been showntohaveabasisintherecord, islogically inconsequential
toClamVII, harmlessinlight of theadmitted evidenceand other argument tothejury,
and unpreserved and barred — each of which provide abasisfor denying relief here.

Further, Claim VII-text's passing r efer ence to due process (Pet 37), sans any
cited authority, constitutes an insufficient prima facie showing of ineffectiveness
concerning an inadmissible, discre-tionary matter (i.e., motive for negotiation).
Moreover, it appears that due process concerning these matters was not preserved
below (SeeR2 VI 90-100), and the Petition'stext fail sto disclosewhere or how it was
preserved bel ow, thereby making any such appellateclaimfruitless. See, e.q., Hill, 549
So.2d at 182. Indeed, Downs, representing himself, explicitly stated "nowhereinthis

motion do | say | want to put thishere beforethejurors’ (R2 V1 91).

Inessence, theclaim, asstated assuch aboveandinthetrial court, wouldrequirethe
disgualification of the State Attorney's Office so that evidence can be gathered in
support of a claim to disqualify the State Attorney's Office. This is not ground for
disqualification. It would have the practical effect of stripping the prosecutor of
constitutionally empowered discretion and vesting it inthedefendant by disqualifying
the office based upon bare accusation of impropriety.

Further, inadditiontoroamingfromtheclaimasstated and without any supportive
argument and authorities, theargument sectionunder thisclaimasawhol efail sto show
how its accusations bear any real consequence to the outcome of the re-sentencing
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proceedings, especially giventhejury'sawarenessof theimmunity afforded to Johnson,
counsdl'sarguments, theproperly administeredjury instructions, andtheoverwhelming
evidenceagainst Downs. Hence, harmlessnesswoul d haveapplied toany such appellate
claims, and thereby no Strickland-deficiency or prejudiceis established.

WAS APPELLATE CCIZ_SU\?\I\S/}EIL(RUe?\tIaCIZeg STITUTIONA
N BT S B ML
DEPOSITION?

Claim V111 quarrel swiththemanner inwhich appellatecounsel arguedthat Downs
was entitled to anew sentencing because Bobby Jo Michael's deposition should have
been admitted into evidence. Downsnow argues (Pet 38) that if appellate counsel had
informed this Court " of the exact nature of MsMichagl'stestimony, this Court would
not havefounditsexclusiontobeharmlesserror.” Thisclaimerroneously assumesthat
thisCourt blindsitself totherecordsittinginfront of it. Indeed, thisCourt affirmatively
stated, "Wefindinther ecor d overwhelming proof torender theerror of excludingthe
grandmother's cumulative testimony harmless," 572 So.2d at 899-900.

Included inthis Court's prior independent review of therecord undoubtedly were
ClamVIII's(Pet 38-39) "exact" aspectsof Michael'stestimony. Further, theReply Brief
of Appellant (p. 19) didarguethe”littledetails" in Michagl 'stestimony asassuming " big
importance." Downs' current specification (Pet 38-39) of Michael's description of
Johnson asfidgety would not havemadeany difference, evenif somehow thisCourt had
totally ignored it.

In conclusion, Claim V111 ismere hindsighted second-guessing of how appellate
counsel presented thisargument and an attempt to revisit through habeasamatter that

hasalready beenfully considered and decided by thisCourt. Itisimproper and barred.
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CLAIM IX (Restated
WAS APPELLATE COUNSEL UNCONSTITUTIONALL
INEFFECTIVE FOR FAILING TO ARGUE THAT THE TRIA
COURT REVERSIBLY ERRED IN ALLOWING THE STATE T
INTRODUCE EVIDENCE THAT DOWNS GAVE A FALSE NAM
TO THE POLICE WHEN HE WASARRESTED?

In 1990, thiswould have been, at best, an extremely weak claim. Downscites (Pet
40, 41) totwo casesdecidedwel | after the 1990 appeal . Moreover, Fenelonv. State, 594
$0.2d 292 (Fla. 1992), isthewatershed casethat confined aspectsof the prosecution's

moOr=<

use of evidence allegedly showing consciousness of guilt. It was decided over ayear
after the appeal attacked herewasfinal. Further, Fenelon citesto numerous casesthat
appellatecounsel would havehadto overcomeinmakingtheargument raisedinClaim
IX.See e.q., Freemanv. State, 547 So.2d 125, 128 (Fla. 1989) ("fleeingthesceneof the
Collier murder, concealing himself, providingafalsenameupon apprehension ...";

at the time of his attempted escape *** evidence of flight is appropriate for both
charges'). Appellate counsel was not ineffective for winnowing out thisclaim.

Even erroneously scrutinizing appellate counsel's omission of this claim under
today's standards would indicate a lack of ineffectiveness. Prior to submitting the
driver's license into evidence, at which there was an objection (R2 XII 1013 - XIlI
1021), thesameinfor mation attackedin Claim 1 X had al ready beenintroduced without
objection. On cross-examination, Downstestified that when he was arrested, hewas
"usingadifferent name, adifferentidentification”; he"hadadriver'slicenseinthename
of [his] deceased brother, Danny Lee Downs" with his(defendant's) pictureonit. (R2
X11 984) Downs even authenticated the very exhibit (State's B) that he now contests.
(See R2 X11 984) All of the information about which Claim IX complains had been
introduced into evidence without objection, rendering any appellate claim as
procedurally barred and at least absolutely harmless. Also, noteworthy is that the
prosecutor did not emphasizethismatter in hisclosing argument. (See R2 1056-1103
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AppH) Counsel properly did not raisethison appeal . Therewasnoineffectivenessfor
fallingtoraisesuchalosing claim.

Even overlooking all of theforegoing, the claim would have still beenfruitlesson
appeal. Thedriver'slicense wasintroduced because Downs had made anissue of his
appearance in that general era (See, e.g., R2 XI1 943-45, X111 1019) When defense
counsel arguedthat therewasno assuranceregarding theexact date of thephotoonthe
license, thetrial courtinvited himto devel opthepoint, but counsel'sonly responsewas
"l wouldjust objectfor therecord," (R2 X111 1019-20) thereby waiving any vintage-of -
thephotoargument. Moreover, defensecounsel did not request alimitinginstructionat
thetime. (See R2 X111 1019-21)

Further, Downspresented thefal senameonthedriver'slicensetolaw enforcement
(R2 X11983) when hewasapprehended (R2 X11 966, 979-80). Thissubterfuge placed
in context, and conflicted with, his general story that he was cooperative with law
enforcement when hewasapprehended. (SeeR2 X 11 965-68). Indeed, headmitted on
cross-examination that hedid not beginto cooperate until after he had been " stopped”
and hehadfoundout that “someonehadturned[him] in" (SeeR2 X1 980). Assuch, the
driver'slicenseandtheinformationonitwereadmissible. See Rossv. State, 601 So.2d
1190, 1191 (Fla. 1992) (" Severd dayslater, hewasapprehended by police, at whichtime
hegavethemafalsename'; not addressedin opinion); Brownv. State, 756 So.2d 230,
231-32 (Fla. 3d DCA 2000) ("testimony that Brown gaveafal senamewhenthepolice
stopped him two weeks after the alleged robbery") discussed Escobar v. State, 699
S0.2d 988 (Fla.1997) and Thomasv. State, 748 So.2d 970 (Fla. 1999) (*admission of
thisevidenceiswithin thetrial court's discretion and will not be reversed unlessthe
defendant demonstratesan abuseof discretion"); U.S. v. Wilson, 11 F.3d 346, 353 (2d
Cir.1993) ("useof fa seidentificationisrelevant and admissi bl eto show consciousness

of guilt *** and to show the means used in the conduct of the conspiracy"); U.S. v.
Boyle, 675F.2d 430, 432 (1st Cir. 1982) (" useof afal senameafter the commission of
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acrimeis, asthedefendant acknowl edges, commonly accepted asbeingrelevant onthe
Issue of consciousness of guilt").

Theanalysisof Straight v. State, 397 So.2d at 903, 908 (Fla. 1981), in Escobar v.
State, 699 S0.2d 988, 996 (Fla. 1997) (Pet41), isinstructive. It emphasi zed reasonsfor
concealment other than showing consciousness of guilt. Here, when Downs was

stopped, hisfocuswas on one matter: This murder.

Moreover, as aquestion of admissibility, the standard of appellate review would
haverequired appel latecounsel to establishthetria court'sruling asunreasonable, which
under the facts of this case would have been extremely difficult. Compare Jent with

Canakaris.

Furthermore, evenunder today'sstandards, theadmission of thedriver'slicensewas
harmlesserror, giventhe"overwhelming" evidence supporting thedeath sentenceand
the lack of emphasis on this matter in front of the jury. See Rodriguez v. State, 753
S0.2d 29,41, 43 (Fla. 2000) (erroneousevidencethat Manuel had apolice'l D number™
and "that Manuel had used ten false names, when in fact he had used only two";

harmless).

CLAIM X £Re§ated
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THE PROSECUTOR'S
CLOSINGSTATEMENT TOTHEJURY IMPROPERLY REFERRED
TO THE CITIZENS OF FLORIDA?
Claim X targets a snippet from the prosecutor's closing argument. However, the
Petition totally failsto address the obviousfailure of trial counsel to preserve such a
claim, thereby barring it on appeal. See, e.9., McDonald v. State, 743 So0.2d 501, 504

(Fla. 1999) (rejected as unpreserved claims concerning prosecutor's arguments,

including claim that " prosecutor improperly appeal ed to theemotionsand fearsof the
jury to send amessageto foreign citizens'not versed inthe " American” way of life™);
Urbin v. State, 714 So.2d 411, 418-12, 418 n. 8 (Fla. 1998) (long list of prosecutor
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misconduct; " State correctly points out that because there was no contemporaneous
objection to the prosecutor's argument, this issue should be procedurally barred");
Nixon v. State, 572 So.2d 1336 (Fla. 1991) (motion for mistrial at the end of the
prosecutor'sclosingargumentinsufficient to preserveclaimthat prosecutor'sargument
violated"GoldenRul€"); Rosev. State, 461 S0.2d 84, 86 (Fla. 1984) (" commentingon
Rose's silence”; "contemporaneous objection is necessary at the time an improper

[prosecutor's] comment ismade™).

Although not cited inthe Petition, the StateaddressesRuiz v. State, 743 S0.2d 1, 6
(Fla. 1999). Ruiz held that the particular appeal to citizenship there constituted
fundamental error. However, there, unlikehere, " Prosecutor Cox urgedthejurorstodo
their duty as citizens just as her own father had done his duty for his country in
Operation Desert Storm." Ruiz reasoned that thegravity of the prosecutor'scomments
arosefromtheir personalization of theprosecutor through her father'sdevotionto duty
so asto "gain[] sympathy for the prosecutor and her family" and it "it contrasted the
defendant (who at that poi nt had been convicted of murder) unfavorably withMs. Cox's
heroic and dutiful father." Neither of those factors are present in the instant case.
Further, other substantial,improper argumentswerepresent and subjected to objection
in Ruiz — not the case here. Further, Ruiz was decided long after the appeal here;
appellate counsel could not have gleaned any benefit from acasethat did not yet exist.

The State doesnot concedethat the prosecutor'sargument wasimproper. | nstead,
itwasdirectly linkedtothejury'sduty to properly weightheaggravatorsand mitigators
and aspectsDowns crime. (See R2 X111 1101-1103 App H)

The Petition's citations to two cases (Pet 42) fails to meet its burdens here. In
Bertolotti v. State, 476 S0.2d 130, 133 (Fla. 1985), inter alia, "the prosecutor urgedthe
jury to consider the message its verdict would send to the community at large, an

obvious appeal to the emotionsand fearsof thejurors." (footnotes omitted) Here, the
prosecutor did not play onfearsor messagesto others; instead, thisargument wasthe
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culmination of pageof argumentinwhichheaskedthejury toapply thelaw tothefacts.
(See App H)

Moreover, here, arguendo assuming misconduct, asin Bertol otti, "themisconduct
... [wasnot] so outrageousastotaint thevalidity of thejury'srecommendationinlight
of theevidenceof aggravation presented,” 476 So.2d at 133, whichhere, thisCourt has
characterized as" overwhelming," 572 So.2d at 899-900. A fortiori, herethe primary
focusof theprosecutor'sargument wason analyzing theaggravatorsand mitigatorsand
advocating the State's position based upon that analysis.

The other case the Petition citesis aWestbrook v. General Tire and Rubber Co.,
754 F.2d 1233, 1238 (5th Cir. 1985), where counsel repeatedly appealed to a
"community standard or expectation which would be disappointed unless the jury

returned a large verdict in Westbrook's favor." However, in Westbrook, counsel
objected, whereasheretheclaimwasnot preserved. There, not here, theargumentswere
repetitive. And there, the nature of the argumentsincluded commentslike"makethis
community proud” and "1f you come up and write that figurein [$925,000], you can
leavethiscourthouse proud and you don't haveto go and be apol ogetic to anyone.” 1d.
at nn. 2, 3. Here, therewas no such appeal to thefears of thejurorsthat they would be
confronted by the neighbors after jury duty.

Thus, and appellate use of Bertolotti and Westbrook would have beenfruitless. It

was not ineffective to not rai se them.

CLAIM Xl (Restate%
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO RAISE A CLAIM THAT DOWNS
WASDENIED HISRIGHT TO A FAIR SENTENCING WHEN THE
CIRCUIT JUDGE DENIED HIS MOTION TO DISQUALIFY THE

JUDGE?
This claim (Pet 43-46) is devoid of one citation to anything in the record that
indicates that the trial judge was biased by anything improper or presented the

-37-



appearanceof suchabias. Instead, much™ of thisclaimessentially echoestheal legation
below that "the Court should not be placed in such an untenable position of having to
disregard evidencewhichit hasalready heard" andthen, likethe M otion below, points
to the Johnson's polygraph resultsas support.* Thisallegationisitself "untenable" as
amatter of law.

TheMotionto Disqualify, filed January 20, 1989, (R2 |1 250) wassuccessiveand
untimely. Substantially thesamepol ygraph-biased allegationwasmadeandre ectedin
1983. (SeeAppN) In1984, DownslV, 453 S0.2d 1102, rejected theclaimthat Downs

is entitled to a de novo post-conviction hearing before a new judge because the
present judge was biased against him.

DownslV barsthisclaimtothedegreethat it based upon similar allegationsand to the
degree that the same basis existed but was not claimed then.

1 In its response to Claiml, the State previously

gquoted fromthis Court's opinion that summarized evi dence
corroborating Johnson. Therefore, it disputes any suggestion
(Pet 44) that the CaimXl mnakes that Johnson's testinony
stood al one.

The State fails to see how any doubts that the "first
jury" (Pet 45) may have had during its deliberations, prior to
it resolving those doubts and recomendi ng death, are rel evant
to this claimregarding the trial judge's recusal - or any
other claimfor that matter.

Further, the Petition (Pet 46) baldly accuses the State

of "knowingly referr[ing] to inadm ssible information,"”
W thout any citation to the record, w thout any specification
of the nature of this accusation, and w thout any show ng t hat
the informati on was i nproperly considered. In order to answer
an accusation, the State is entitled to know what it is.

12 To the degree that CaimXl raises matters ot her
than the trial court hearing about the polygraph results in
the prior sentencing (R2 Il 252, 253, 254), denial of Downs
request for a polygraph (ILd. at 254), and rulings adverse to
Downs (l1d. at 254), they are not preserved by the sanme
argunents made to the trial judge in support of the Mtion to
Di squalify.
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If Downsattemptsto point to differencesbetween the basesof hisprior motionsto
disqualify thejudgeandtheoneonwhichhenow relies, hemust still show that discovery
of factual bases arose within thirty days' prior his January 20, 1989, Motion to
Disgualify (App N). See 838.02, Fla. Stat. (30 days); Riverav. State, 717 So.2d 477,
481 n. 3(Fla. 1998) ("motion must befiledwithin 30 daysafter themovant learned of the
alleged grounds for disqualification, ‘otherwise the ground, or grounds, of

disgualificationshall betakenand considered aswaived™ ; procedurally barred), citing
Steinhorstv. State, 636 So.2d 498, 500 (Fla. 1994); Lightbournev. Dugger, 549 So.2d
1364, 1366 (Fla. 1989) ("failed to demonstrate why these contentionswere not made
until 1989"; "procedurally barred by the provisions of rule 3.850").

Further, itisnot avalid ground to recuse ajudge simply becausethejudge became
aware of factsthat he/she should not consider in reaching adecision. Thevery nature
of ajudgeisgatekeeper. Inthisrole, thejudgecommonly considerswhether factsshould
factor in a decision; this consideration necessarily involves knowing the facts.
Moreover, it isgenerally desirable that ajudge know the background of acase, even
though someof it may not be properly considered in reaching acurrent decision. See,
e.q., Haliburton v. Singletary, 691 So.2d 466, 469 (Fla. 1997) (" Although the Court
advisestheoriginal judgeto act on a petition for rehearing if possible, the Court

doesnot prohibit thesuccessor judgefromdenyingthemotion™). A motionfor newtrial,
See Fla. R. Cr. P. 3.600(6), may concern evidence that was alleged to have been
improperly admitted, yet thetrial judgewho knowsof that evidencecanvalidly ruleon

13 Fla. R Jud. Adnmin. 2.160(e) ("A notion to
disqualify shall be nmade within a reasonable tinme not to
exceed 10 days after discovery of the facts constituting the
grounds for the notion and shall be pronptly presented to the
court for an immediate ruling"), becane effective January 1,
1993. See The Florida Bar Re: Anendnent to Florida Rules of
Judicial Admn., 609 So.2d 465 (Fla. 1992).
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themotion. Granting of amotion for new trial or an appellate reversal doesnot per se
necessitatedisqualifyingthetria judge. Itwould a sobeabsurdto suggest that thisCourt
would havetorecuseitsalf if it becameawareof evidenceinadmissibleinthedefendant's
caseby reviewinganaccomplice'scaseor throughapreviousreview of thedefendant's
case. Simply put, itisanintegral part of ajudge'sjobtobecomeawareof factsthat s'he
Isexpected to disregard.

Also, Downs' complaints about thisjudge's prior adverse rulings are not grounds
for disgualification. See Barwick v. State, 660 So.2d 685, 692 (Fla. 1995) (collecting
authorities); Riverav. State, 717 So.2d at 481 ("judge... madeadverserulingsinthepast
against thedefendant, or ... judge... previously heard the evidence, or 'allegationsthat

the trial judge had formed a fixed opinion of the defendant's guilt, ... are generally
considered legally insufficient reasons”).

CLAIM XII (Restated
WAS APPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO RAISE A CLAIM THAT THE
JURY INSTRUCTIONSIMPROPERLY SHIFTED THEBURDEN OF
PROOF?

Theresolution of Claim X1l inDowns X1, 740 So.2d at 517 nn. 5, 18 ("failureto
obj ect to burden shifting penalty-phaseinstructions... without merit asamatter of law";
inter alia, because "trial court used the approved standard jury instructions,” claim
"would have been rejected on appeal "), barsthisclaim and also indicatesits meritless
nature.

Itiswell-settled that thestandardjury instructions, used here, do notimproperly shift
the burden of proof. See Downs X1; San Martin v. State, 705 So.2d 1337, 1350 (Fla.
1997) (burden-shifting "claim has been rejected by both the United States Supreme
CourtandthisCourt"), citingWaltonv. Arizona, 497 U.S. 639 (1990); Shellitov. State,
701 So.2d 837, 842 (Fla. 1997) ("we do not find that the standard instructions

improperly shift the burden of proof"); Harvey v. Dugger, 656 So.2d 1253, 1257 n. 5
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(Fla. 1995) ("claim 9[" penalty-phasejury instructionsimproperly shifted theburden”]
totheextent it pertainsto ineffective assistance of counsel iswithout merit asamatter
of law"); Preston v. State, 531 So.2d 154, 160 (Fla. 1988) ("instructionsgiven by the
court did not shift the burden of proof to the defendant™); Arango v. State, 411 So.2d
172,174 (Fla. 1982) (upheld standard jury instruction and rejected burden-shifting
claim).

Thus, appel late counsel wasnot ineffectiveand thisclaim hasbeendecided inthis
case, barring it here. Seeaso discussionsof Claims|| & 111 supra.

CONCLUSION
Appellate counsel was not constitutionally ineffective. Based on the foregoing

discussions, the State respectfully requeststhis Honorable Court dismissthe Petition
for Writ of Habeas Corpus with prejudice and, in the alternative, requests that the
Petition for Writ of Habeas Corpus be denied.
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re-sentence to death), reh. denied Jan. 3

Mandate issued Feb. 1991 in direct appeal of re-sentencing to death

Re-sentencing direct examination of Downs, R2 X11 963-68, and re-sentencing
cross-examination of Downs, R2 X11 979-84 (excerpts)

gument regarding, andtestimony of, DetectiveL eroy Starling, R21X 415-28, X|
96 (excerpts)

Prosecutor's re-sentencing closing argument, R2 X111 1056-1103)
Defense counsel's re-sentencing closing argument, R2 X111 1104-1134
Jury instructions at re-sentencing, R2 X111 1134-51

Downs Initial Brief attackingtrial court'sdenial of Downs most recent 3.850 post-
conviction motion, cover-6, 62-74 (excerpts)

\H/ﬁ?nl régzon Downs motion contesting 1978 presentenceinvestigation report, R2

Hearing on Downs' pro serequestsfor jury instructions, R2 V1 133-37 (excerpt)
Order on Motionsto Disqualify (1983), 2 Motionsto Disqualify (1989, 1983)
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