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STATEMENT OF THE CASE AND FACTS

The facts of this case are set out in this Court’s opinion
affirmng Law ence’s convictions and sentences:

Shortly after Gary and Brenda Law ence
were married, they separated, and another
man, M chael Finken, noved in wth Brenda
and her two daughters, St ephanie and
Kinberly Pitts, and Stephanie’s friend,
Rachel Matin. On the day of the nurder,
July 28, 1994, Gary and M chael drove Brenda
to work and then drank beer at a friend s
house. Later, Gary and M chael picked
Brenda up and the three returned to the
friend s house where they drank nore beer.
After the three returned to Brenda's
apartnent, Gary and M chael argued and Gary
hit M chael when he |earned that M chael had
been sleeping with Brenda. Gary and M chael
seened to resolve their differences, and
M chael fell asleep on the couch. Gary and
Brenda conversed, and Brenda went through

the house collecting weapons -- including a
pi pe and a baseball bat. Gary and Brenda
told Kinberly and Rachel that they were
“going to knock off Mke.” Gary told

Kinberly to “stay in your bedroom no matter
what you hear.”

The trial court described what happened
after Gary and Brenda spoke to the girls:

Thereafter, the two girls
heard what they described as a
poundi ng sound. At  one point,
Rachel Matin stated that she heard
the victim say, “stop it, if you
stop, 1'Il leave.” She stated
t hat she heard that st at ement
several tines. Kinberly Pitts
stated she heard the victim say
“please don’t hit nme, |I'm already
bl eedi ng.” The victims pleas,

however, wer e met with nor e



poundi ng. Once the pounding
stopped, the girls were required
to assist in the clean up and
described to the jury what they
obser ved. Kinberly stated that
much of the victims right side of
his face was mssing and his chin
was knocked over to his ear.
Rachel Matin stated that there was
no skin left on the victins face
and part of his nose was m ssing

Apparently the victim was stil

al i ve. Kimberly observed her
mot her comng out of the Kkitchen
area with what appeared to be a
dagger and then, al t hough not
seeing the dagger in her hand at
the tinme, observed her nother make
a stabbing notion toward the
victimwth sonething in her hand.

It was at that tinme when
Brenda Law ence requested that the
girls obtain the assistance of
Chris Vet her bee. Upon hi s
entrance into the hone, Cris
Wet herbee observed the wvictinms
head being caved in, blood al
over, t he victims eyebal
pr ot rudi ng approxi matel y t hree
inches and a nop handle shoved
into t he victims t hr oat .
Wt herbee asked Gary Law ence,
“what’ s going on?” At which tinme
t he Defendant responded by pulling
out the nop handl e and kicking the
victim and nmaking the statenent
“this S what’ s goi ng on.”
| medi ately after renoving the nop
handle from the victinms throat,
Wet herbee heard the victim give
approximately three or four ragged
breaths at which tinme the victim
thereafter stopped breathing and
apparently expired. The
Def endant , Gary Lawrence, told



Wet herbee that he had beat him
with a pipe until it bent and then
beat himwith a baseball bat.

Chris Wetherbee summarized the victins
st at e: “And [he] | ooked |ike sonething off
of one of the real good horror novies.”
Gary and Brenda then renoved a snmall anpunt
of noney from M chael’s pockets, wapped the
body in a shower curtain and placed the body
in Mchael’s car, and Gary drove to a
secluded area where he set the body afire

Wen Gary returned home, he and Brenda
danced.

Gary Lawence was arrested later that
eveni ng driving M chael ’ s car and
subsequently confessed, admtting that he
had beaten M chael because M chael had been
sl eeping wth Brenda. Lawr ence was charged
wth first-degree nurder, robbery, grand
theft of a notor vehicle, and conspiracy to
commt nurder. At trial, the nedical
exam ner testified as follows: Mchael died
of blunt trauma and possible asphyxia;
M chael was alive when the nop handle was
thrust down his throat; Mchael’s bl ood
al cohol | evel was very high; and one or nore
of the blows to Mchael’s head could have
caused | oss of consciousness. Law ence was
convicted of first-degree nurder, conspiracy
to commt nurder, auto theft, and petty
t heft.

During the penalty phase, Lawr ence
pr esent ed testi nony of a br ot her, a
psychol ogi st, and a psychiatrist. The court
followed the jury's nine-to-three vote and
i nposed a sentence of death based on three

aggravating ci rcunst ances, no statutory
mtigating ci rcunmst ances, and five
nonst at ut ory mtigating ci rcunmst ances.
Lawence also was sentenced to concurrent
five-year terns of inprisonnent on the
conspiracy and auto theft charges and tine
served on the petty theft charge. (Brenda
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was tried separately and sentenced to life
i nprisonnment for her role in the crines.)

Lawrence v. State, 698 So.2d 1219, 1220-21 (Fla. 1997), cert

deni ed, 522 U. S. 1080 (1998) (footnotes omtted).

The trial court found that the state established three
aggr avat or s: commtted while under sentence of |nprisonnent;
hei nous, atrocious, or cruel (HAC); and cold, calculated, and
prenedi tated (CCP). (DAR |1 231-34).1 The court rejected the
statutory mtigators (DAR Il 234-36), but found as nonstatutory
mtigators that Law ence: cooperated with |aw enforcenent; had
a learning disability; had a deprived childhood and poor
upbringi ng; was under the influence of alcohol at the time of
the murder; and did not have a history of violent crimnal acts.
(DAR Il 236-38). On appeal Lawrence argued that neither HAC nor
CCP had been established and that the trial court erred in
rejected Brenda’'s |ife sentence as nonstatutory mtigation.
This Court rejected those <clains, held that *“[c]onpetent

substanti al evidence supports the trial court’s findings,” and

affirmed Lawence’ s convictions and sentences. Id. at 1221-22
! “DAR |1 231-34" refers to pages 231 through 234 of
volume |1 of the record on direct appeal of Lawence's

convi ctions and sentences (case no. 85725).
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Lawrence filed an anended notion for postconviction relief
in April 1999. (1 21).%? The notion contained fourteen clains
(I 23-33, grounds A-N), the first of which was conprised of
fourteen allegations that trial counsel John Mller was
i neffective. (r 23-27). After the state filed its witten
response (I 37), the circuit court held a Huff hearing on

Novenber 11, 1999. See Fla. R CimP. 3.851(c); Huff v. State

622 So.2d 982 (Fla. 1993). On February 1, 2000 the court set an
evidentiary hearing on clainms Al and A3 for June 2000 (I 101),
followed by a witten order setting out the court’s rulings on
all clainms raised in the notion for postconviction relief. (1
102 et seq.).

Claim Al alleged that MIler was ineffective for conceding
“guilt throughout the trial as to Ilesser included offenses
w thout consent or advice from Defendant” and for conceding
“guilt to 1st degree nurder in the penalty phase.” (I 23). In
claim A3 Lawence alleged that MIller was ineffective for
failing to advise him of his right to testify at the guilt
and/ or penalty phases. (I 23-24). The evidentiary hearing was

held on June 12, 2000.

2 “l 21" refers to page 21 of volume | of the record on
appeal in the instant case. That record consists of volunmes |
and |11, pages 1 through 325, and a single volunme of suppl enental

record containing the transcript of the June 12, 2000
evidentiary hearing. (SR 1 1-85).
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At that hearing Lawence testified in his own behalf.
Lawence could not renenber if MIller talked with him about
conceding guilt to second- or t hi rd- degree mur der or
mansl| aughter (SR | 13), but said that he did not authorize
MIller to do so or did not renenber doing so. (SR I 14-16). He
finally said that he did not renmenber anything he and Ml er
tal ked about. (SR I 17). He also did not renenber if he and
MIller talked about whether he should testify at trial. (SR |
17-19). Lawrence’s nmenory was simlarly deficient on cross-
exam nation. (SR 1 19-26).

After Lawence rested (SR 1 28), the state called MIler as
a Wwtness. MIller described his work on Lawence s case,
including talking with Lawence, review ng volum nous discovery
materials, and deposing all the state’'s w tnesses. (SR I 31).
He discussed strategy and tactics wth Lawence and his
conclusion that, due to Lawence’'s confessions and the
eyewi tness testinony, it would be inpossible to convince the
jury that he was not quilty. (SR | 32-33). MIler also
di scussed an intoxication defense and trying to cast as nmnuch
bl ame as possible on Brenda. (SR | 34-36). He was concerned
about Lawrence testifying during the guilt phase (SR I 39), but
tal ked with him about testifying in both phases. (SR I 36-39).

Lawr ence, however, was adamant that he would not testify. (SR



| 39, 47). MIler testified that he always discussed strategy
wth Lawence, but described Lawence as “apathetic” (SR | 33,
44) . (SR | 33-45).

After the evidentiary hearing, the parties filed witten
cl osi ng argunents. (I 159 et seq.; 178 et seq.). The circuit
court issued a final order denying relief on COCctober 11, 2000

(I 192), and this appeal foll owed.



SUMVARY OF ARGUNMENT

| SSUE 1.

The record conclusively shows that the circuit court did not
err in summarily denying Lawence’'s claim that Mller was
ineffective in presenting the affirmative defense of voluntary
I nt oxi cati on.
| SSUE 11.

The circuit court did not err in finding that Law ence
failed to prove that MIller was ineffective for conceding guilt
to sone crine |ess than first-degree nurder
| SSUE |11.

Law ence has denonstrated no error in the circuit court’s
denial of his <claim that MIller was ineffective for not
informng himof his right to testify.
| SSUE | V.

The circuit court did not err in summrily denying the
conpl ai nt about the prosecutor’s argunent.
| SSUE V.

No error has been shown in the summary denial of Lawence’'s
cl ai mthat co-counsel should have been appoi nt ed.
| SSUE VI.

Lawence’s conplaint about the instruction on the under

sentence of inprisonnent aggravator is procedurally barred.






ARGUMENT

| SSUE |
WHETHER THE Cl RCUI T COURT ERRED I N SUWMMARI LY
DENYING THE CLAIMS OF | NEFFECTI VENESS
REGARDI NG LAWRENCE' S USE OF | NTOXI CANTS.

Lawrence clains that trial counsel was ineffective for not
adequately presenting his intoxication during both the guilt and
penalty phases and that the circuit court erred in sunmarily
denying these clains. There is no nerit to this issue.

Claims A2, A4, and A6 in the anmended postconviction notion
alleged that counsel was ineffective for: not adequately
presenting the affirmative defense of voluntary intoxication and
not presenting to the jury a jail nurse’'s testinony of how much
al cohol Lawence told her he consuned; failing to use an expert
at the penalty phase to testify as to his inpairnent; and
failing to present evidence of his extreme enotional
di st ur bance. (I 23-25). The circuit court made the follow ng
findings on clainms A2, A4, and AG6:

B. Issue 2 argues that the tria
counsel was inadequate in his presentation
of the Defendant’s nental deficiencies and
use of intoxicants in both the guilt and
penal ty phases of the trial.

(1) The court finds that the
allegation that trial counsel present ed
insufficient evidence of intoxication on the
day of the crime is not supported by the
record. The trial transcripts establish

extensive testinony from different w tnesses
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that the Defendant had been drinking heavily
on the day of the nurder. Exhibit (A). [
114- 20]. Addi tionally, counsel ask[ed] for
an instruction [on] the defense of voluntary
i ntoxication and the court having determ ned
that sufficient evidence had been introduced
to support the instruction charged the jury
with this instruction. Def endant al so
alleges that trial ~counsel’s failure to
introduce the testinony of the jail nurse as
to the Defendant’s statenents nmade to her on
the anount he had consuned was | AQCC
Introduction of this evidence was hearsay
and the court so ruled, preserving it for
appel late review Def endant , however,
argues that trial counsel was ineffective
for not finding a way to introduce the
nurse[’]s testinony on the anount of
i ntoxi cants  Def endant told her he had
consuned. The court finds that the anount
of intoxicants that the Defendant told the
nurse he had consumed would have been
redundant to the testinony provided by other

W t nesses. The nunber of W t nesses
testifying as to the Defendant[’]s degree of
intoxication still nust be weighed by the

trier of fact against the Defendant’s clear
recall of facts and coherent confession of
the details involved wth the nurder.
Exhibit (B). [l 121-32].

The Def endant al so ar gues t hat
i nadequate presentation of the Defendant’s
hi story of the use of intoxicants and drugs
was a contributor to the court’s sentence of
death in the penalty phase. The record
shows that trial counsel introduced expert
testinmony of the Defendant’s history of the
long term use of drugs and al cohol, Exhibit
(O [l 133-40], and the trial court found

t he Def endant’ s i nt oxi cati on was a
nonstatutory mtigator. Exhibit (D). [
141-42].
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(2) Defendant’s allegations are
not supported by the record and no hearing
IS required.

* * *
E. | ssue 4 argues that trial counsel
was i nadequate for failure to utilize

adequate expert testinony as to Defendant’s
i mpai rment fromintoxicants or drugs.

(1) Dr. Larson, a board certified
psychologist, and D. Galloway, a board
certified psychiatrist, were both appointed
by the court to examne the Defendant to
determine his possible insanity at the tine
of the crinme and his conpetency to proceed,
as well as, his nental condition. Both Dr.
Larson and Dr. Galloway testified during the
penalty phase of the trial and gave detailed
eval uations of the Defendant’s history of

t he use of i nt oxi cants. Dr. Lar son
testified that the Defendant did not have a
major nental illness but did exhibit a

pattern of personality disorders (Exhibit
(E)) [l 143-46], and how the features and
characteristics mght be manifested by the
Defendant’s history of substance abuse
particularly al cohol . Dr. Gl | oway
testified t hat t he Def endant had no
di agnosabl e organic defects but that he had
difficulty with his intellect and enotional
devel opnent . Exhibit (F). [1 147-50].
Coll ateral counsel’s bare <claim on this
issue does not provide any substantive
assertion of what could be acconplished by
addi tional expert wtnesses that could have
changed the outcone of the trial

(2) No hearing is required.

* * *

G | ssue 6 argues that trial counsel
was ineffective for failing to develop and
present a nore effective defense of nental

-12 -



mtigation in the penalty phase. Col | atera
counsel does acknow edge that trial counsel
presented the testinmony of two (2) nental
heal t h experts.

(1) A review of the court record
and specifically the testinony of the two
(2) mental health experts paint a picture of
the Defendant as suffering a series of
devel opment probl ems|, ] personality
di sorders, and low I.Q but these problens
when taken individually or in sum did not
reach the degree of enotional disturbance
necessary for counsel to argue extrene
enot i onal di st ur bance. I n sumary,
collateral counsel offers no new insight or
possible errors in the testinony presented
but argues that trial counsel was obligated
to keep trying to find a nore effective
presentation of the Defendant’s perceived
ment al deficiencies.

(2) The issue is not sufficiently
pled to require an evidentiary hearing.

(I 103-07).

Lawrence relies on Gaskin v. State, 737 So.2d 509 (Fla.

1999), and Freeman v. State, 761 So.2d 1055 (Fla. 2000), in

arguing that the circuit court erred in summarily denying these
three clains of ineffectiveness. These cases, however, are
factual |y distinguishable. The issue in Gaskin that relates to
the instant case was Gaskin's allegation that his trial counse

failed to supply his nental health expert wth sufficient
informati on about Gaskin, in spite of the expert’s requests for
such, to enable the expert to perform an adequate nental health
eval uati on and assessnent. Law ence nmakes no such claim This

-13-



Court agreed wth Freeman that the allegations in his
postconviction notion about what two new nental health experts
would testify to at an evidentiary hearing cast doubt on the
adequacy of the nental health evaluation done by the expert who
testified at Freeman's penalty phase. Law ence’s anended
postconviction notion, on the other hand, contains nothing but
concl usory, unsupported all egati ons.

As the circuit court found, the record conclusively refutes
claim A2. MIler argued at the guilt phase that Lawence was
intoxicated (DAR V 181-85; DAR VIl 706-10), and his cross-
exam nation of the state’s wtnesses established that Law ence
had been drinking heavily the day of the nurder. (E.g., DAR V
225, 243, 245, 295; DAR VI 382). MIler called Carol Thomas, a
jail nurse, to testify as to the quantity of alcohol Law ence
told her he consuned the day of the nurder. (DAR VIl 641). The
trial court upheld the state’'s hearsay objection because her
testinony would not properly identify the quantity consunmed by
Lawence and because Lawence’'s statement to her was self-
servi ng. (DAR VI1 651). At Mller's request the trial court
agreed to include an instruction on the defense of voluntary
intoxication (DAR VI 677) and, thereafter, did so. (DAR VI

737-38) .
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In the penalty phase, psychol ogist Janes Larson testified
that Lawence began using drugs and alcohol “at a very early
age” (DAR |1l 461) and that Lawence was inmature and prone to
jealousy and inappropriate expressions of anger that were
wor sened by his use of alcohol. (DAR 1l 482-84). Mller’'s
sent enci ng nmenorandum urged that Lawence’ s addiction to al cohol
and drugs and his being intoxicated at the tine of the nurder
should be found in mtigation. (DAR Il 219; 111 602).
Thereafter, the trial court found Lawence s intoxication to be
a nonstatutory mtigator. (DAR Il 237).

The exclusion of Thomas’ testinony could have been raised
on direct appeal, but Lawence has not denonstrated that any
reversible error occurred regarding the trial court’s refusal to
allow her to testify. This conclusory claim fails to allege
what nore MIller could have done to convince the jury that
Lawrence was too intoxicated to be convicted of first-degree
murder, especially in light of Lawence's detailed confession
that denonstrated his excellent recall of the events of July 28,
1994. (E.g., DAR VI 423 et seq.). Lawr ence has not shown that
no reasonable attorney would have proceeded differently than
MIller did or that the result would have been different. As the

circuit court found, the record conclusively shows that claim A2

has no nerit. See Sireci v. State, 773 So.2d 34, 45 (Fla. 2000)
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(summary deni al proper where record conclusively refutes claim;

Downs v. State, 740 So.2d 506, 515-16 (Fla. 1999) (evidence

conplained about in postconviction notion was, in fact,

presented at trial); Haliburton v. Singletary, 691 So.2d 466,
471 (Fla. 1997) (summary denial approved where supported by
conpet ent substantial evidence).

To warrant an evidentiary hearing, a postconviction novant
must allege specific facts that are not conclusively rebutted by

the record and that denonstrate prejudicial performance by trial

counsel . Waterhouse v State, no. SC95106, slip op. at 7-8 (Fla.

May 31, 2001); Arbelaez v. State, 775 So.2d 909, 915 (Fla.

2000); Freenman, 761 So.2d at 1061; Thonpson v. State, 759 So.2d
650, 663 (Fla. 2000); Gaskin, 737 So.2d at 516. Concl usory
all egations are insufficient to require an evidentiary hearing.

Wat er house; Asay v. State, 769 So.2d 974, 982 (Fla. 2000);

Freeman, 761 So.2d at 1061. The circuit court did not err in
finding that clains A4 and A6 were too ill-pled to require a
heari ng.

As set out above, the intoxication defense was fully
presented to the jury. Moreover, as Lawence admts, both a
psychiatrist and a psychologist testified at the penalty phase.
Claim A4 fails to set out what experts could have testified to

what facts differently from the testinmony of Drs. Galloway and
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Larson and fails allege that their evaluations were inadequate.

Cf. Jones v. State, 732 So.2d 313 (Fla. 1999) (presenting nental

health experts that nmerely reach a different conclusion does not
denpnstrate that the original evaluation was inadequate).?
Lawence’s conclusory allegation in claim A6 that the experts
failed “to establish Defendant’s severe inadequacy” is also
insufficiently pled. He failed to show what wtnesses Mller
could have found and presented that would have testified that
Lawr ence was inconpetent or insane or that the statutory nenta
mtigators applied and failed to denonstrate that t he
evaluations by Glloway and Larson were |ess than professiona
and adequat e.

When considering summary denials, this Court’s standard of
review is to “examne each claimto determine if it is legally
sufficient, and, if so, determ ne whether or not the claimis
refuted by the record.” Freeman, 761 So.2d at 1061. I n
performng its review this Court wll find that the circuit
court correctly found that <clains A2, A4, and A6 are

conclusively rebutted by the record and/or are insufficiently

3 Even if Lawence had found an expert who would testify

nore favorably than Galloway and Larson, he has not denonstrated
that MIller could have found a simlar expert for trial. See
Kokal v. Dugger, 718 So.2d 138 (Fla. 1998).
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pl ed. Therefore, that court’s summary denial of these clains

shoul d be affirned.

| SSUE 11
VWHETHER THE Cl RCU T COURT CORRECTLY FOUND NO
| NEFFECTI VENESS I N TRI AL COUNSEL’ S
CONCESSI ON OF LAWRENCE' S GUILT TO SOVE CRI ME
LESS THAN FI RST- DEGREE MURDER.

Lawr ence argues that the circuit court erred in finding that
his trial counsel was not ineffective for conceding that he was
guilty and urges this Court to adopt a rule requiring on-the-
record agreenent by a defendant when an attorney argues that
such defendant is guilty of a |lesser offense. There is no nerit
to this claim and the circuit court’s denial of relief should
be affirned.

In claim Al of his anmended notion for postconviction relief
Lawrence alleged that MIller was ineffective for conceding
“guilt throughout the trial as to lesser included offenses
W t hout consent or advice from Defendant.” (1 23). After the
Huff hearing, the court granted an evidentiary hearing on this
claim (I 102). Both Lawence and MIller testified at the
evidentiary hearing, and the circuit court nade the follow ng
findings in denying the claim

The Defendant alleges that trial counsel
conceded guilt to lesser included offenses
during counsel’s opening and closing renmarks

in the guilt phase of his trial (Exhibits
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“B> and “C’) and also conceded guilt to
first-degree nurder during closing argunents
in the penalty phase w thout the Defendant’s
consent . (Exhibit “D"). The Def endant
cont ends t hat counsel’s comment s wer e
contrary to his plea of not guilty and the
functional equivalent of a guilty plea. See
Ni xon v. State, 758 So.2d 618, 620 (Fla.
2000); Wley v. Sowders, 647 F.2d 642, 649
(6th Cr. 1981). Consequently, due process
requires that the Defendant consent on the
record to counsel’s concession of guilt.
See Wley, 647 F.2d at 650.

The Defendant’s reliance on N xon and

Wley is msplaced. |In those cases, defense
counsel conceded qguilt to the charged
of f enses. In the instant case, defense
counsel never conceded guilt to first degree
prenmeditated nurder. Al t hough  counsel

stated that the Defendant was gquilty of
sonething, he <continually reiterated that
the evidence did not support a conviction of
preneditated nurder. To challenge the
preneditation charge during the guilt phase,
counsel presented evidence that the nurder
was pronpted by an enotional rage while the

Def endant was extrenely intoxicated. The
record further reveals that counsel cross-
exam ned t he State's W t nesses, call ed

w tnesses on the Defendant’s behalf, and
subjected the State’s charge of preneditated
mur der to neani ngful adversarial testing.

At the penalty phase, the jury had
already determned that the Defendant was
guilty of first degree preneditated nurder.
However, during counsel’s closing argunent,
he continued to argue that the Defendant was
intoxicated and |ost control of his enotions
at the tinme of the nurder. (Exhibit “C at

118, 120). Thus, when counsel’s statenent
that “[wle have never at any tinme in this
case disputed Gary Lawence’'s guilt” is
taken in context, it is clear that counsel
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is referring to the concession of guilt to
the lesser included offenses. Ther ef or e,
t he Defendant has failed to denpnstrate that
counsel ' s actions wer e t he functi onal
equi valent of a guilty plea.

Havi ng determ ned t hat counsel’s
comments were not the functional equivalent
of a gquilty plea, the Court nust evaluate
whet her counsel’s decision to concede guilt
to the lesser included offenses constituted
i neffective assistance. The record reveals
that the State possessed a trenendous anount
of incrimnating evi dence agai nst t he
Def endant . This evidence included the
fol | ow ng: a substantial amount of physica
evi dence, a t ape-recorded conf essi on,
unsolicited adm ssions of guilt, and severa
W t nesses who could testify to t he

Def endant’s i nvol vement. In addition, the
Defendant admitted his involvenent in the
murder to his counsel. (Evidentiary Hr'g

Tr. at 32, 35). [SR | 32, 35].

At the evidentiary hearing, John Mller,

the Defendant’s trial counsel, testified
that his basic strategy was to keep the
Def endant off of death row Due to the
over whel m ng anmount of incrimnating

evidence, he believed that it wuld be
inpossible to <convince a jury that the
Def endant was not guilty of sonething.
(Evidentiary H’'g Tr. at 32-33). [SR I 32-

33] . Furthernore, due to the Defendant’
prior record, any conviction would Ilikely
result in a life sentence. (Evidentiary

H'g Tr. at 40). [SR | 40]. As a result
trial counsel adopted a strategy that would
acknow edge guilt to the Ilesser included
offenses in order to maintain credibility
with the jury on counsel’s defenses to the
preneditated nurder charge. (Evidentiary
H'g Tr. at 41). [SR I 41].

M. MIller also testified that he had
extensive discussions wth the Defendant
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regarding his case and that he believed the
Def endant did consent to his trial strategy.
(Evidentiary H’'g Tr. at 31-44). [SR I 31-
44] . Trial counsel described his strategy
di scussions in the foll om ng manner:

I would tell M . Law ence ny
strategy and what | thought based
on ny experience, and what I
t hought of the evidence was best.
He never argued with ne. He never
second guessed ne. He never said,
‘why don’t you do it this way?
The term | Kkeep using is he was
very apathetic to it, and |
understood, you know, from talking
to him and from talking to ny
experts, the two experts that |

had, t hat he wasn’ t as
intellectually gifted as sone
ot her people were, you know. He

read in a very |low percentile.
H s academ c skills obviously were
very lacking, and that goes al
the way back from his -- you know,
to his chil dhood.

In ny discussions wth him though

despite all that | never had any
doubt in ny m nd t hat he
understood what | was saying and

t hat he never objected to it.
(Evidentiary H'g Tr. at 44). [SR | 44].

Conversely, the Defendant could not
recall any details regarding his discussions
with M. MIller but he stated that to the
best of his knowl edge he did not consent to
trial counsel’s strategy to concede guilt to
the lesser included offenses. (Evidentiary
H'g Tr. at 12-16). [SR | 12-16]. Based on
M. MIller’'s testinony, the Court finds that
the Defendant consented to counsel’s trial
strategy. See Brown v. State, 755 So.2d
616, 630 (Fla. 2000) (finding consent of
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trial tactics where the defendant failed to
present any evidence that he did not consent
to defense counsel’s tactics and defense
counsel testified t hat he repeat edl y
informed the defendant of his strategy and
t hat defendant was agreeable to everything).
Fur t her nor e, there is no due process
requi renent that the trial court conduct an
on-the-record inquiry as to whether a
defendant agrees with the defense strategy
of conceding guilt to |esser i ncl uded
char ge. See Harris, [768 So.2d 1179 (Fl a.
4th DCA 2000)]; York v. State, 731 So.2d
802, 804 (Fla. 4th DCA 1999); Geddis .
State, 715 So.2d 991, 992 (Fla. 4th DCA
1998) . See also Wley v. Sowders, 669 F.2d
386, 389 (6th Cir. 1982).

In consideration of the overwhelmng
i ncul patory evidence, counsel’s concessions
constituted a reasonabl e and i nf or med
tactical decision. See Harris v. State,
[ 768 So.2d 1179] (4th DCA Sept. 20, 2000)
See also Brown, 755 So.2d at 630 (finding
defense counsel’s tactical decision to
concede quilt to Ilesser homcide charge
reasonabl e in | i ght of def endant’ s
confession); Mneal v. Wainwight, 722 F.2d
674, 676 (11th Cr. 1982) (holding that
defense counsel’s argunents to the jury

concerning manslaughter were tactical in
view of the overwhelm ng evidence against
t he defendant). Mor eover, the Defendant has

failed to denonstrate that there 1is a
reasonabl e probability that the outcone of
his trial would have been different absent
t hese concessi ons. See Harris, [768 So.2d
at 1182-83]. Therefore, counsel’s decision
to argue for a lesser conviction in an
attenpt to avoid a death sentence does not
constitute i neffective assi st ance of
counsel. See Brown, 755 So.2d at 630.

194- 97) .
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To prove that counsel rendered ineffective assistance,
Law ence nust denonstrate both that MIller’s performnce was
deficient, i.e., that he nmade such serious errors that he did
not function as the counsel guaranteed by the Sixth Anmendnent,
and that the deficient performance prejudiced him i.e.,
“counsel’s errors were so serious as to deprive the defendant of

a fair trial, a trial whose result is reliable.” Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984). A postconviction novant

must nmake both showi ngs, i.e., both inconpetence and prejudice.

Id.; Kimmelman v. Mrrison, 477 U.S. 365 (1986); Vvalle v. State,

778 So.2d 960 (Fla. 2001); Asay v. State, 769 So.2d 974 (Fla.

2000); Cherry v. State, 659 So.2d 1069, 1073 (Fla. 1995) ("“The
standard is not how present counsel would have proceeded, but
rather whether there was both a deficient performance and a

reasonable probability of a different result.”) (enphasis in

original). This standard “is highly demanding.” Kimelmn, 477

U S at 382. Only those postconviction novants “who can prove

under Strickland that they have been denied a fair trial by the

gross inconpetence of their attorneys wll be granted” relief.

Id.; Rogers v. Zant, 13 F.3d 384, 386 (11th G r. 1994) (cases
granting relief will be few and far between because “[e]ven if
many reasonable |awers would not have done as defense counsel

did at trial, no relief can be granted on ineffectiveness
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grounds unless it is shown that no reasonable lawer, in the

circunstances, would have done so. This burden, which is

petitioner’s to bear, is and is supposed to be a heavy one.”)

(emphasi s supplied).
Moreover, “[t]he proper neasure of attorney performance
remains sinply reasonableness wunder prevailing professional

norns.” Strickland v. Washington, 466 U. S. at 688. Counse

should be presuned conpetent, and second-guessing counsel’s
performance through hindsight should be avoided. Id. at 689;

Ki mel man; Wiite v. Singletary, 972 F.2d 1218 (11th Cr. 1992);

Atkins v. Singletary, 965 F.2d 952 (11th Cr. 1992); Valle, 778

So.2d at 965-66; Shere v. State, 742 So.2d 205 (Fla. 1999);

Wite v. State, 664 So.2d 242 (Fla. 1995).

Wiile the standard for a postconviction novant claimng
counsel was ineffective is a demanding one, conpetent trial
counsel nust perform at a mninum |level, not a nmaximum one.
“The test has nothing to do with what the best |awers would
have done. Nor is the test even what nost good |awers would
have done. We ask only whether some reasonable |awer at the
trial could have acted, in the circunstances, as defense counsel

acted at the trial.” VWite, 972 F.2d at 1220; see also

Hendricks v. Calderon, 70 F.3d 1032, 1039 (9th GCr. 1995)

(Strickland v. WAshington requires only mninmal conpetence);
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Teffeteller v. Dugger, 734 So.2d 1009, 1022 n.14 (Fla. 1999)

(“the legal standard is reasonably effective counsel, not
perfect or error-free counsel”). A court “need not determ ne
whet her counsel’s performance was deficient when it is clear

that the alleged deficiency was not prejudicial.” WIIlianmson v.

Dugger, 651 So.2d 84, 88 (Fla. 1994).

When considering ineffective assistance clains, this Court
will defer to the circuit court’s findings of fact and wll
review the <conclusions regarding deficient performance and
prejudi ce de novo. See Vvalle, 778 So.2d at 966; Cherry v.

State, 781 So.2d 1040, 1048 (Fla. 2000); Stephens v. State, 748

So.2d 1028, 1033-34 (Fla. 1999) (sane); see also Blanco .
State, 702 So.2d 1250, 1252 (Fla. 1997) (if the factual findings
followng an evidentiary hearing are supported by conpetent
substanti al evidence, an appellate court will not substitute its
judgnent for the circuit court’s on questions of fact,

credibility, or weight); Rose v. State, 675 So.2d 567, 571 (Fla.

1996) (sanme). The circuit court’s findings are supported by the
record evidence fromboth the evidentiary hearing and the trial,
and its conclusion that MIller’s assistance was not deficient
and that Lawence suffered no prejudice is supported by both the
evidence and the |aw The denial of relief on this claim

t herefore, should be affirned.
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Lawrence relies primarily on Nixon v. Singletary, 758 So.2d

618 (Fla. 2000), but, as the circuit court stated, N Xxon is
di stingui shable from the instant case. Ni xon’s trial counsel
told the jury in both opening and closing guilt-phase argunents
that it would find N xon guilty of the crine charged, i.e.,
first-degree preneditated nurder. Id. at 620. This Court
remanded for an evidentiary hearing on N xon's claim that
counsel’s argunment was, in reality, a quilty plea that he did
not agree to enter. 1d. at 624. Central to Lawence’'s argunent
is the statement that, “if N xon can establish that he did not
consent to counsel’s strategy, then we would find counsel to be
i neffective per se and Gonic would control.” 1d. at 623.

United States v. Cronic, 466 U S. 648 (1984), was a

conpanion case to Strickland v. Washington, and discussed

i nstances where a defendant would not have to denonstrate the

prejudi ce conponent of the Strickland v. WAshington test for

i neffective assistance. Cronic, however, “applies to only a
vary narrow spectrum of cases where the circunstances |eading to
counsel’s ineffectiveness are so egregious that the defendant
was in effect denied any neaningful assistance at all.”

Chadwick v. Geen, 740 F.2d 897, 901 (1ith G r. 1984); N xon,

758 So0.2d at 622 (“Cronic only applies to the narrow spectrum of

cases where the defendant was conpletely denied effective
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assi stance of counsel”). Such defendant “rmust show that his
counsel s performance was so inpeded by the circunstances that
it is unlikely that any |awer could have provided effective
assi stance given the situation.” Id. at 901. This Court
remanded for an evidentiary hearing to give N xon the
opportunity to prove his claim Lawr ence, however, has already
had the opportunity to prove that his case neets the presuned
prejudi ce standard of Cronic, but failed to do so.

At the evidentiary hearing, collateral counsel quoted
portions of trial counsel’s argunments and asked Lawence if he
had given MIller permssion to argue that he was guilty of sone
crinme. Law ence answered variously that he could not renenber
doing so and that, as far as he knew, he did not agree to such
argunment . (SR I 13-17). MIller, on the other hand, did
remenber discussing strategy for the trial wth Lawence.
MIler testified that, after conducting extensive discovery and
in view of Lawence s nunerous confessions, including the taped
confession, and the expected eyewitness testinony, Kkeeping
Lawrence off death row would be the best possible result. (SR
| 32-33). MIler stated that he discussed the situation wth
Law ence, who was rather apathetic and disinterested, and that
it was decided that the trial strategy would be to use

Law ence’s intoxication on the day of the nmurder as a defense to
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preneditation and to portray Brenda as the instigator of the
mur der . (SR I 32-36). According to MIller, he had several
di scussions wth Lawence about the strategy of admtting guilt
and trying to secure a |esser sentence than death. (SR | 40-
41). Such strategy also allowed MIler to argue as nonstatutory
mtigation in the penalty phase that Lawence was renorseful and
had told the truth and cooperated with the police (SR | 41-43),
which the trial court found as nonstatutory mtigation. (DAR II
236) . Lawr ence never disagreed with MIller’'s assessnent of the
case and the proposed strategy. (SR | 43-44).

I n opening argunent at the guilt phase, MIller stressed that
the nurder was not preneditated or planned, “but basically a
crime of passion.” (DAR V 172, 184, 189-90). MIller stated
that the jury was going to find Lawence “guilty of sonething,”
(DAR V 189), but always argued that that “sonething” should be
less than first-degree nurder. Thereafter, MIller vigorously
cross-examned the state’'s wtnesses, enphasizing how nuch
al cohol Lawence consuned the day of the nurder and Brenda’s
role in the crine (e.g., DAR V 224 et seq.; DAR V 243 et seq.;
DAR V 295 et seq.; DAR VI 343; DAR VI 382 et seq.) and held the
state to its burden of proving its case. During closing
argunent, Mller admtted that Lawence killed the victim but

argued that the nmurder was pronpted by a jealous rage, not a

-28 -



preneditated plan (DAR VII 698-99, 701-06, 723) and that
Lawrence was too intoxicated to plan to kill the victim (DAR
Vil 706-10, 716, 718-19). Finally, MIller argued that, because
of the lack of preneditation, the jury could convict Lawence of
no nore than second-degree nurder or even manslaughter. (DAR
VI 724).

At no time did MIler concede that Lawence was guilty of
the crinme charged, 1i.e., first-degree nurder. Ther ef or e,

MIller's concession of guilt was not the functional equivalent

of a guilty plea as in cases such as Nixon and Wley v. Sowders,

647 F.2d 642 (6th Cr.), cert. denied, 454 U S. 1091 (1981).

Instead, MIler’'s strategy of being forthright with the jury and
arguing for sonmething Iless than first-degree nurder was
reasonable trial strategy given Lawence s confessions and the

eyew t ness testinony. Brown v. State, 755 So.2d 616, 629-31

(Fla. 2000); Harris v. State, 768 So.2d 1179 (Fla. 4th DCA

2000) .

At the penalty phase Lawence's conviction of first-degree
murder was an established fact. Mller's statenment in closing
argunent that the defense had never disputed Lawence’'s guilt
(DAR I'I'l 554) was a sinple acknow edgnent of the facts of this
case and was made in the context of arguing that Lawence shoul d

not be sentenced to death. That this strategy failed does not

-29.



mean that MIler r ender ed i neffective assi stance. See

Teffeteller, 734 So.2d at 1019-20 (failing to persuade the judge

and jury to accept the defense point of view 1is not

i neffectiveness); Haliburton, 691 So.2d at 471 (sane); Ferguson
v. State, 593 So.2d 508, 511 (Fla. 1992) (sane).

The statenment in N xon that “in the future” trial courts
should inquire if a concession of guilt has been agreed to by a
defendant, 758 So.2d at 625, does not apply to this case.
MIller, unlike N xon's counsel, did not concede that Law ence
commtted first-degree preneditated nurder. On-t he-record
agreenent to counsel’s concession mght assist in the review of
cases such as N xon, but the instant case is not the equival ent
of N xon, and Lawence has failed to denonstrate why such should
be required in all cases.® Instead, due process does not require

a formal on-the-record agreenent. See York v. State, 731 So.2d

802 (Fla. 4th DCA 1999); Geddis v. State, 715 So.2d 991 (Fl a.
4t h DCA 1998).

Lawrence conplains that the evidentiary hearing was,
essentially, a “swearing nmatch” between him and trial counsel

that was, sonehow, unfair to him However, as this Court has

4 In Nixon v. Singletary, 758 So.2d 618, 623-25 (Fla.
2000), this Court relied on Wley v. Sowders, 647 F.2d 642 (6th
Cir. 1981) (Wley 1). In Wley v. Sowders, 669 F.2d 386, 389

(6th Cr. 1981), however, the Sixth Crcuit stated that its
requiring on-the-record consent in Wley | was dicta.
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stated, “the role of the trial judge in an evidentiary hearing
is to make credibility determnations and findings of fact.”

Shere v. State, 742 at 218 n.7; Bottoson v. State, 674 So.2d

621, 622 n.2 (Fla. 1996) (conflicts in the evidence are to be

resolved by the finder of fact); Sireci v. State, 587 So.2d 450,

453 (Fla. 1991) (it “is the trial court’s duty to resolve

conflicts in the evidence, and that determ nation should be

final if supported by conpetent, substantial evidence.”), cert.
denied, 503 U S 946 (1992). The circuit court resolved the
conflicts in the evidence, and its determnation that MIler was
nore credible than Lawence is supported by conpetent,
substanti al evidence.

Cronic does not control this case. Instead, as the circuit
court held, this claim of ineffectiveness should be decided

under the Strickland v. Washi ngt on st andards. See United States

v. Earthman, 920 F.2d 934 (6th Cr. 1990); Chadw ck, 740 F.2d at
901; Brown, 755 So.2d at 629-31. Lawrence failed to show either
subst andard performance or prejudice, let alone both, regarding
the concession that he was guilty of sone crinme. Therefore, the
circuit court’s denial of claimAl should be affirned.
ISSUE I11
VWHETHER THE CIRCU T COURT CORRECTLY DEN ED

THE | NEFFECTI VE ASSI STANCE OF COUNSEL CLAIM
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REGARDI NG LAWRENCE' S BEING |INFORMED OF HI'S
Rl GHAT TO TESTI FY.

Lawr ence argues that the circuit court erred in denying his
claim that trial counsel was ineffective for not informng him
that he had the right to testify at both the guilt and penalty
phases of his trial. He al so suggests that this Court should
require an affirmative, on-the-record waiver of the right to
testify. There is no nerit to this claim

Claim A3 of the anmended notion alleged that “[d]efense
counsel failed to adequately prepare for trial for failure to
advi se defendant of his right to testify at the trial (guilt
phase or penalty phase) so that the jury was unaware of the
extent of his alcohol and drug abuse both |ong standing and at
the time of the crinme.” (1 23-24). The circuit court granted
Lawr ence an evidentiary hearing on this claim (I 104). After
the hearing, the court made the followng findings in denying
relief:

The Def endant al l eges that counsel
failed to advise the Defendant of his right
to testify at trial and, thus, the jury was
unaware of the extent of his drug and
al cohol abuse at the tinme of the offense and
t hroughout his life. Further, on account of
the Defendant’s dimnished nental ability,
due process requires an on record
determ nation that the Defendant voluntarily

and intelligently waived his right to
testify.
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Simlar to his testinony regarding trial

strategy di scussi ons, t he Def endant
testified at the evidentiary hearing that he
could not recall any discussions where

counsel advised himon his right to testify.
(Evidentiary H’'s Tr. at 17) [SR | 17]. On
the other hand, M. MIller testified that he
had |engthy discussions with the Defendant
concerni ng whether he should testify and the
Def endant told him “point blank he was not
going to testify in either the guilt phase
or the penalty phase.” (Evidentiary Hr'g
Tr. at 39, 44-45) [SR | 39, 44-45]. Counsel
said that the Defendant agreed wth his
position that the Defendant should not
testify in the guilt phase due to the
potential information that m ght be reveal ed
on cross-exam nati on. (Evidentiary H'g Tr.
at 36-39) [SR | 36-39]. As to the penalty
phase, counsel encouraged the Defendant to
testify but he refused. (Evidentiary Hr'g
Tr. at 44-47) [SR | 44-47]. Based on M.
Mller's testinony, the Court finds that
trial counsel advised the Defendant of his
right to testify and t he Def endant
personal |y made the choice not to testify.

In addition, the Defendant erroneously
contends that counsel should have obtained
the waiver of his right to testify on-the-
record to ensure that the waiver was know ng
and intelligent. However, due process does
not require that the Defendant waive his
right to testify on-the-record. See Torres-
Arboledo v. State, 524 So.2d 403, 410-411
(Fla. 1988). See also Carm chael v. State,
715 So.2d 247, 255 (Fla. 1998) (Pariente,
J., concurring in result only). Ther ef or e,
the Defendant has failed to denonstrate
either a deficient performance by counsel or
the probability of a different outcone based
on counsel’s actions.

197-98) .
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This claimis governed by the sanme standards as set out in
issue I, supra. First, Lawence nmnust establish deficient
performance by MIller that prejudiced him i.e., he nust show
that, but for Mller’'s failure to inform him of his right to
testify, he would not have been convicted and sentenced to

deat h. See Valle; Cherry; Asay. Second, this Court will review

the circuit court’s conclusions as to ineffectiveness de novo

See Valle; Cherry; Stephens. Finally, the circuit court’s

findings of fact will not be disturbed if supported by conpetent

substantial evidence. Cherry; Stephens. The record supports
the circuit court’s findings and concl usi ons.

Al though granted an evidentiary hearing on this claim
Lawence failed to denonstrate that Mller performed in a
subst andard manner that prejudiced him I nstead, the record
shows that he knew he had the right to testify and affirmatively
and adamantly refused to exercise it. Lawr ence never stated
what his testinony would have been and has not shown a
reasonabl e probability that his testinony would have produced a
different result. See Shere, 742 So.2d at 221-22; Cole V.

State, 700 So.2d 33 (Fla. 5th DCA 1997); W.Ison v. State, 659

So. 2d 1253 (Fl a.1st DCA 1995).
Cting an out-of-state case, Lawence argues that this Court

should adopt a rule requiring a record waiver of the right to
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testify. As he acknow edges, however, this Court has considered

and rejected this claim E.g., Torres-Arboledo v. State, 524

So.2d 410-11 (Fla. 1988); GQcchicone v. State, 570 So.2d 902

(Fla. 1990); see State v. Singletary, 549 So.2d 996 (Fla. 1989).

Law ence has presented no good reason to reconsider this claim
Lawr ence again conplains that the evidentiary hearing was
nothing nore than a credibility contest between himand Ml er
As set out in issue II, supra, however, the court’s
responsibility at an evidentiary hearing is to resolve conflicts
in the evidence. Shere. No error has been shown in the circuit

court’s denial of claim A3, and that denial should be affirned.

| SSUE |V
VWHETHER THE CIRCU T COURT PROPERLY DEN ED
LAVRENCE' S COVPLAI NTS ABOUT THE PROSECUTOR S
ARGUMENT.

Lawrence clains that the circuit court erred in summarily
denying his conplaints that 1) in the guilt phase the prosecutor
argued that the evidence against him was uncontroverted; and 2)
in the penalty phase the prosecutor argued that the state had
established the wunder sentence of inprisonnment aggravator.
There is no nerit to this issue.

In claim A13 of the anmended postconviction notion Law ence
all eged that the prosecutor’s use of the word “uncontroverted”

in describing the evidence against himwas a prejudicial coment
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on his right to remain silent and that trial counsel was
ineffective for not objecting. (1 26-27). The court denied
this claimas foll ows:

M | ssue 13 argues that the prosecutor
argued repeatedly during closing argunent in
the guilt phase that the evidence was
uncontroverted and trial counsel failed to
object or nove for mstrial. The Def endant
did not testify and these coments were an
unfair attenpt to comment on his right to
not testify.

(1) Volune VII, p.685 of the trial

transcripts docunents at least six (6)
incidents of the prosecutor’s coments on
uncontroverted evidence. [DAR VII 685].

These coments on the uncontroverted nature
of certain evidence developed during the
trial were not an indirect comment on
Defendant’s right to remain silent. The
Fl orida Suprenme Court has addressed the area
of permssible comments in Melton v. State

638 So.2d 927 (Fla. 1994), citing Wite v.
State, 377 So.2d 1149 (Fla. 1979) which
permts the prosecutor to refer to the
evidence as it exists before the jury, i.e.,
that the evidence is uncontrovert ed.

(2) The statenments are within the
area of permssible coments [and] no
hearing is required.

(1 109-10).

In its findings the circuit court relied on Melton v. State,

638 So.2d 927 (Fla. 1994), and Wite v. State, 377 So.2d 1149

(Fla. 1979). As Lawrence points out, this Court qualified Wite

in Rodriquez v. State, 753 So.2d 29, 37-39 (Fla. 2000), based on
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the remarks nmade in Wite, Rodriqguez, and other cases cited in

Rodr i quez. All of the cases relied on, both in Rodriguez and
currently by Lawence, are factually distinguishable.

In Rodriquez this Court held that the prosecutor’s argunent
that there was no evidence inplicating anyone but the defendant
and a co-perpetrator and that “[t]here were no two sides” was an
i nproper coment on silence. Rodri guez, 753 So.2d at 37. The

Court relied on State v. Marshall, 476 So.2d 150 (Fla. 1985)

which found that the prosecutor’s comment that “the only person
the jury heard fronf was a comment on silence where only that
witness and the defendant, who did not testify, could have
testified to the events. Id. at 151-53. Rodriguez also relied

on Heath v. State, 648 So.2d 660, 663 (Fla. 1994), where the

prosecutor stated that the defendant’s brother would be the only
witness to testify as to what happened where the brother and the
def endant were the only eyew tnesses. Lawence also relies on

Kol sky v. State, 182 So.2d 305, 309 (Fla. 2d DCA 1966), where

the prosecutor vouched for his witness and stated that Kol sky

lied, and Osgood v. State, 192 So.2d 64, 65 (Fla. 2d DCA 1966),
where the state conceded that an inproper conment on silence was
made. Nothing simlar happened in this case.

Lawrence’s theory of defense was voluntary intoxication and

that Brenda instigated the hom cide. As pointed out in issue
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I, supra, the evidence against Law ence, including his
confessions and the eyew tness testinony, was uncontroverted and
over whel m ng. In the cases Lawence relies on the evidence was
not as strong as in this case, and the prosecutors’ coments
could be construed as pointing out the fact that the defendants
did not take the stand and deny the crinmes with which they were
char ged. G ven the facts of this case, however, there was no
way to denonstrate that Lawence did not commt sone crinme. As
this Court pointed out in Mlton, 638 So.2d at 930: “A
prosecutor can review the evidence as a whol e and point out that
it is uncontradicted.” This is only what Lawence’s prosecutor
did in closing argunent.

The prosecutor’s argunment, on the facts of this case, is not
reasonably susceptible to being interpreted as a comment on
Lawence’ failure to testify. As the circuit court found, it
was within the arena of permssible coments. Lawr ence has
failed to denonstrate that all reasonable |awers would have
objected to the prosecutor’s argunent and that the argunent
prejudi ced him Thus, he has not shown that his counsel was
ineffective, and the circuit court’s sunmary denial of claim Al3
shoul d be affirned.

Lawrence also conplains, in a single sentence, that the

prosecutor inproperly argued that one W tness’ t esti nony
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establ i shed an aggravator. This is a conbination of

and E in the anended postconviction notion. (1 25

circuit court summarily denied these clains as foll ows:
H. | ssue 7 argues trial counsel failed

to object or nove for mstrial during the
State’s argunent in the penalty phase which
sought to shift the burden of proof as to
the defense of intoxication and nenta
i npai r ment .

(1) The exanpl e provi ded to

support t he assertion quot es t he
prosecutor’s ar gunent in support t he
aggr avat or for t he Def endant havi ng
commtted the crime while under a sentence
of inprisonnent. [DAR |11 524]. Def endant

may not sinply file notions containing
conclusionary allegations, the npotion nust
allege specific facts that denonstrate
deficiency on the part of counsel. Kennedy
v. State, 547 So.2d 912 (Fla. 1st DCA 1989).

(2) No evidentiary heari ng
required.

2. Claims 2 through 14 (Gounds B
through N) have been categorized into 7
identifiable categories and addressed by the
court as to their nerit for conducting an
evi denti ary heari ng.

A Category 1, clains that could
have or should have been raised on direct
appeal .

Claim 5, (Gound E) Due
Process Violation on |Inproper Aggravator
Evidence and claim 6, (Gound F) Trial Court
inproperly admtted hearsay evidence on wre
transfer of noney are clains alleging the
court ruled incorrectly. Both clains were
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extensively argued during the trial and they
could have or should have been raised on
direct appeal and are therefore procedurally
barred. No hearing is required.

(1 107, 110-11).

The conplaint about the circuit court’s summary denial of
claimse A7 and E is insufficiently briefed for this Court to
review it. As stated in Shere, 742 So.2d at 217 n.6: “I'n a
heading in his brief, Shere asserts that the trial court erred
by summarily denying nineteen of the twenty-three clains raised
in his 3.850 notion. However, for nost of these clains, Shere
did not present any argunent or allege on what grounds the trial
court erred in denying these clains. W find that these clains
are insufficiently presented for review’ Mor eover, “[t]he

purpose of an appellate brief is to present argunments in support

of the points on appeal.” Duest v. Dugger, 555 So.2d 849, 852

(Fla. 1990) This subclaim therefore, should be summarily

deni ed. See also Teffeteller, 734 So.2d at 1020; Coolen .

State, 696 So.2d 738, 742 n.2 (Fla. 1997); Kight v. Dugger, 574

So.2d 1066, 1073 (Fla. 1990); Roberts v. State, 568 So.2d 1255,

1260 (Fla. 1990).

There is also no nerit to any conplaint about the
applicability of the wunder inprisonnent aggravator. Col | een
Pool e, a parole supervisor with the Departnent of Corrections,
testified at the penalty phase that Lawence was given a
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conditional release from state prison on January 10, 1994; that
he woul d be under state supervision until October 18, 1995; that
he was under such supervision on July 28, 1994, the date of this
murder; and that he was released from prison on conditions,
violation of which would result in his being sent back to
prison. (DAR 111 455-56). These facts support finding under

sentence of inprisonnent in aggravation, and this Court affirned

t hat aggravator on direct appeal. See Lawence, 698 So.2d at
1221- 22. As the circuit court found, Lawence s conclusory
all egations warrant only sunmary denial. See Asay, 769 So.2d at

989. The court’s ruling should be affirned.

| SSUE V
WHETHER THE CI RCU T COURT PROPERLY SUMMARI LY
DENIED THE CLAIM THAT TRIAL COUNSEL WAS
| NEFFECTI VE FOR NOT REQUESTI NG THE
APPO NTMENT OF CO- COUNSEL.

In claim A8 of his anended notion Lawence argued that trial
counsel was ineffective for not seeking the appointnment of co-
counsel . (I 25). The circuit court summarily denied the claim
because “the Florida Suprenme Court does not recognize a

Constitutional right to co-counsel or second chair counsel for

the Defendant in capital cases. Jinenez v. State, 703 So.2d 437

(Fla. 1997).” (I 108). See also Trease v. State, 768 So.2d

1050 (Fla. 2000); Ferrell v. State, 653 So.2d 367 (Fla. 1995),
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cert. denied, 520 U. S. 1123 (1997); Lowe v. State, 650 So.2d 969

(Fla. 1994), cert. denied, 516 U S. 857 (1995); Arnstrong V.

State, 642 So.2d 730 (Fla. 1994), cert. denied, 514 U S 1085

(1995). Lawrence acknow edges that appoi ntnent of co-counsel in
capital cases is discretionary with the courts. (Initial brief
at 39). However, he states: “Due to its particular nature a
bi furcated death trial is so conplex that the issues of quilt
and penalty nust be under taken by separate counsel.” (lnitia
brief at 39-40). He al so urges the Court to adopt a mandatory
co-counsel rule for capital cases and states that the instant
trial court abused its discretion in failing to appoint co-
counsel. (Initial brief at 40).

The request for a mandatory rule and the allegation that the
court abused its discretion by not appointing co-counse
(apparently on its own notion) are raised for the first tine in
this appeal. Clainms raised for the first tinme on appeal,

however, are procedurally barred. See Shere v. State, 742 So.2d

215 (Fla. 1999); Doyle v. State, 526 So.2d 909 (Fla. 1988). The
last two clains in this issue, therefore, should be summarily
deni ed.

As alleged in the anended notion, “Defendant’s counsel was
i nadequately prepared for a death penalty as he was not assisted

by death penalty counsel.” (I 25). That single conclusory
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sentence, totally unsupported by facts, is insufficient to state
a claimfor relief. See Asay, 769 So.2d at 989 (summary deni a
is proper “for failure to conply with the requirenent in rule
3.850(c)(6) that defendants allege ‘a brief statenment of the
facts (and other conditions) relied on in support of the
nmotion.”” The claimignores the fact that at the penalty phase
counsel presented Lawence’'s school and prison records (DAR 11
460), testinony from Lawence' s brother, a psychologist, and a
psychiatrist (DAR 111 461; 494; 496), and argued strenuously
that Law ence should not be sentenced to death. (DAR Il 532).
Lawrence has failed to show any error in the circuit court’s
summary denial of this conclusory and ill-pled claim and that
deni al shoul d be affirned.
| SSUE VI

VWHETHER TRI AL COUNSEL WAS | NEFFECTI VE

REGARDING THE [INSTRUCTION ON THE UNDER

SENTENCE OF | MPRI SONVENT AGCGRAVATOR

Claim L of the anended postconviction notion alleged that

trial counsel was ineffective for failing to object to the
instruction given on the under sentence of inprisonnment
aggravator or to proffer “adequate” instructions. (1 32). The
circuit court summarily denied the claim because it had been

included to preserve the jury instruction conplaint for future
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federal proceedings. (1 111-12). This holding should be
af firnmed.
This claimis procedurally barred because, if preserved, it

could have been raised on direct appeal. Qcchicone v. State,

768 So.2d 1037, 1040 n.3 (Fla. 2000); Downs v. State, 740 So.2d

506, 517 (Fla. 1999). However, the trial court gave the
standard instruction on this aggravator, and that instruction
has not been declared invalid. Counsel, therefore, cannot be

deened ineffective. See Waterhouse, slip op. at 38-39; Downs,

740 So.2d at 517-18; Mendyk v. State, 592 So.2d 1076, 1080 (Fl a.

1992). No relief is warranted on this issue.
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CONCLUSI ON

For the foregoing reasons the State of Florida asks this
Court to affirm the deni al of Lawr ence’ s noti on for

post conviction relief.
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