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PRELI M NARY STATEMENT

Thi s proceeding i nvol ves an appeal fromthe orders of Fourth
Crcuit Senior Judge John D. Sout hwood striking M. Myore's anended
nmotion for postconviction relief filed pursuant to Fla. R Cim P,
3.850; summarily denying M. Mdore's notion for postconviction
relief; and, denying M. More access to public records in violation
of his state and federal constitutional rights.

Citations in this brief shall be as foll ows:

"R __ " --volunes four (1V) through fifteen (XV) of the record
on direct appeal to this Court;

"Vol . . P " -- citations to the first three volunes of the

record on direct appeal to this Court?;

"PCR.__ " -- record on 3.850 appeal to this Court;
"Supp. __ " -- supplenental record on 3.850 appeal to this
Court.

All other references will be self-explanatory or otherw se

expl ai ned herein.

CERTI FI CATE OF TYPE SI ZE AND STYLE

This Initial Brief has been reproduced in Courier, 12 point

t ype.

1 This is to avoid confusion because after the first three
vol unmes end, the page nunbering begins again at page 1 in Volune |IV.



REQUEST FOR ORAL ARGUNVENT

M. Moore has been sentenced to death. The resolution of the
issues involved in this action will therefore determ ne whether he
lives or dies. This Court has not hesitated to allow oral argunent
in other capital cases in a simlar procedural posture. A ful
opportunity to air the issues through oral argunent would be nore
than appropriate in this case, given the seriousness of the clains
i nvol ved and the stakes at issue. M. Moore, through counsel,

accordingly urges that the Court permt oral argunent.
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PROCEDURAL HI STORY

The Circuit Court of the Fourth Judicial Circuit, Duval County,
Florida, entered the judgnents and sentences. On February 18, 1993,
a Gand Jury indicted M. Myore for first degree nurder, attenpted
arnmed robbery, conspiracy to commt robbery, arned burglary, arson,
and possession of a firearmby a convicted felon (Vol.I, p.3). M.
Moore, "standing mute" to the allegations in the indictnent, the
trial court entered a plea of not guilty for himas to each of the
six counts (R 9).

On Cctober 25, 1993, M. More's trial comenced before the
Honor abl e John D. Sout hwood. On Cctober 29, 1993, the jury found M.
Moore guilty on all counts (R 1381-82), except for possession of a
firearmby a convicted felon which was severed prior to trial
(Vol .11, p.327). On Novenber 3, 1993, the jury recommended the death
penalty by a vote of nine (9) to three (3) (R 1553).

The trial court followed the recomendation of the jury and
i nposed the sentence of death upon M. More on Decenber 2, 1993 (R
1580-87). The trial court entered its sentencing order on the sane
day (Vol.11l, p.501). On direct appeal, M. Myore's convictions and

sentences were affirmed. Moore v. State, 701 So.2d 545 (Fla. 1997),

cert. denied, 523 U. S. 1083 (1998).

Post convi cti on counsel was designated for M. More on July 22,

1998. On March 26, 1999, M. Moore filed a "shell"™ notion pursuant



to Rule 3.850, Fla. R Cim P., in order to toll the tinme in which
M. More's Petition for Wit of Habeas Corpus nust be filed in
federal court (Supp. 202). M. More subsequently filed an

i nconpl ete anended notion on June 22, 1999 (Supp. 300). This
amendnent was filed in order to protect M. Moore's right to obtain
and utilize public records?

On Septenber 20, 1999, despite a continued |ack of public
records conpliance by state agencies and insufficient tinme to
investigate his case, M. More filed an inconplete anendnent in
order to conply with the Judge Sout hwood's order (PCR 1). Lastly,
on April 6, 2000, M. Moore filed a third anendnment to his
postconviction notion. (PCR 308). On April 20, 2000, the

post conviction court struck M. More's entire April 6, 2000

anendnent and held a hearing, pursuant to Huff v. State, 622 So.2d
982 (Fla. 1993), on M. More's inconplete anendnent from Sept enber
20, 1999. The postconviction court summarily denied all clains in
this inconplete anendnment (PCR 529-45). The postconviction court

denied M. Moore's notion for rehearing on Septenber 8, 2000 (Supp.
541). M. Moore tinely filed his Notice of Appeal on Cctober 6,

2000.

2Up to this point, several agencies had refused to conply with
M. Moore's public records requests, including the agency that
i nvestigated the nurder M. Moore was convicted of (Jacksonville
Sheriff's O fice) and the agency the prosecuted him (Duval State
Attorney's Ofice).



STATEMENT OF THE CASE

M. Mbore was provided postconviction counsel on July 22, 1998.
On August 19, 1998, in accordance with the requirenents of Florida
Rul e of Crimnal Procedure 3.852 (1996) (hereinafter "old 3.852"),
M. Mbore requested public records fromthe Departnent of
Corrections, the Duval State Attorney's Ofice, the Attorney
Ceneral's Ofice, the Duval County Sheriff, and the Medica
Exam ner's O fice of Jacksonville (Supp. 1-20). Each agency

responded with the exception of the Sheriff and the Medical Exam ner.

On Cctober 1, 1998, a newy anended Florida Rule of Crimnal
Procedure 3.852 (1998) (hereinafter "new 3.852") took effect. On
Decenber 28, 1998, based on the requirements of section (h)(2) of the
new 3.852, M. Moore requested additional public records from several
agenci es (Supp. 87-163). The followi ng agencies filed objections to
the demands for additional records: the Florida Departnent of Law
Enf orcenment (Supp. 164, 186); the Departnent of Corrections (Supp.
188); the Jacksonville Division of Human Resources (Supp. 193); the
Duval County Sheriff (Supp. 195); and, the Duval State Attorney
(Supp. 199).

On March 26, 1999, M. Moore filed a "shell" 3.850 notion
(Supp. 202). On March 29, 1999, Senior Judge John D. Sout hwood was

assigned to handle M. More's postconviction matters. On April 21,



1999, Judge Sout hwood entered an order scheduling a hearing on M.
Moore's public records requests for April 29, 1999 (Supp. 265-67).
Said order only called up for hearing M. More's Decenber 28, 1998
requests filed pursuant to the new 3.852, ignoring the initial public
records requests M. More filed pursuant to the old 3.852.
Furthernore, said order stated that the hearing would be held
pursuant to Fla.R CrimP. 3.852(g)(3), a section of the rule that
clearly did not apply to M. Mbore's case.

On April 29, 1999, the hearing took place (PCR 560-738). On
May 12 and 153, 1999, Judge Sout hwood entered orders on M. Moore's
public records demands and the correspondi ng objections. Regarding
M. More's initial request to the State Attorney, Judge Sout hwood
deni ed the request for all records the agency had in their possession
regarding M. More, and further ordered that the State Attorney need
not provide himwith any materials that were previously provided to
trial counsel during discovery (Supp. 272). Regarding M. Moore's
request for additional records filed pursuant to 3.852(h)(2), Judge
Sout hwood struck said requests and instructed M. More to refile
themafter reviewng the records the State Attorney was wlling to
make available fromthe original demand. (Supp. 273). Judge

Sout hwood further ordered that when refiling these requests, M.

35The orders filed May 15th, regarding the Florida Departnent of
Law Enforcenent, the Jacksonville Division of Huiman Resources and the
Duval Sheriff's O fice, were not provided to M. Mbore's counsel.

4



Moore "shall follow the requirenents of the newrule Fla RCimP
3.852 (h) and (1)" (Supp. 273) (enphasis added).

Regarding M. Moore's 3.852(h)(2) request for additional
records to the Departnent of Corrections, Judge Sout hwood struck this
request because "[T] he defendant has not conplied with the
requi renents of Fla. R CrimP. 3.852 (I)." (Supp. 276-77) (enphasis
added). Judge Sout hwood al so struck M. More's 3.852(h)(2) request
for additional records to the Florida Departnent of Law Enforcenent
because it did not conply wth 3.852(1) (Supp. 280-81).

Due to the confusing nature of these orders, M. Myore filed a
Motion for Reconsideration and/or Carification on May 24, 1999
(Supp. 284). Anmong other things, M. More pointed out that his
requests for additional records were made pursuant to 3.852(h)(2),
not 3.852(g)(3), and that the requirenents of 3.852(h)(2) should
apply to him M. More also pointed out that applying 3.852(1) to
any of these demands was erroneous when none of the demands had been
made pursuant to 3.852(1), and 3.852(1) was not applicable to M.
Moore at this stage of his public records production. On July 12,
1999, M. Mbore supplenmented his Mtion for Reconsideration and/ or
Clarification with the July 1, 1999 Amendnent to Florida Rul es of
Crim nal Procedure 3.852 (Supp. 407). Judge Sout hwood denied M.

Moore's Motion for Reconsideration and/or Clarification on July 9,



19994, stating sinply that he "did not overl ook any points of |aw or
fact” in rendering his previous orders (Supp. 407).

On June 22, 1999, M. Moore filed an inconplete anended 3. 850
notion in order to neet the 1-year deadline requirenent of Rule 3.851
(Supp. 300). In said notion, M. More explained that he still had
not been provided public records he was entitled to, including the
records initially requested fromthe Duval State Attorney® and the
Duval County Sheriffé, M. Moore also infornmed Judge Sout hwood t hat
the Ofice of the Capital Collateral Counsel for the Northern Region
had run out of funds in January of 1999, preventing undersigned from
investigating M. More's case for several nonths. M. More also
requested | eave to anmend once the public records process in his case
was conpl ete.

In response to M. Moore's 3.850 amendnent, on July 14, 1999,
Judge Sout hwood entered an order granting M. More 30 days to file a

final amended 3.850 notion (Supp. 453). In said order, Judge

‘M. More's Supplenment to Motion for Reconsideration and/or
Clarification was filed al nost simultaneously wth Judge Sout hwood's
Order Denying Defendant's Mtion for Reconsideration and/ or
Clarification. The two docunents crossed in the mail.

The Duval State Attorney had infornmed undersigned counsel that
t hey were suspendi ng public records conpliance pendi ng the outcone of
the Motion for Rehearing and/or Clarification filed on June 21, 1999.

®Most i nportantly, the unprovided records included the actual
i nvestigation and prosecution files fromthis case.

6



Sout hwood did not address the | ack of public records conpliance by
the Duval State Attorney and Duval Sheriff, nor did Judge Sout hwood
address the funding problens that had prevented the proper
investigation of M. Myore's 3.850 nmotion. On July 21, 1999, M.
Moore filed a Motion for Reconsideration and Request for Hearing’ in
response to Judge Sout hwood's July 14th Order (Supp. 456). In this
Motion, M. Moore again infornmed Judge Sout hwood that he had not
received any records fromthe Duval State Attorney, that he had not
recei ved any records regarding M. More's case fromthe Duval
Sheriff, and that other public records issues remain unaddressed.
M. Moore al so requested that Judge Sout hwood hold a hearing on these
matters.

On August 19, 1999, without holding a hearing, Judge Sout hwood
entered an Order on Defendant's Mdtion for Reconsideration and
Request for Hearing, and the Defendant's Suppl enent to that Mbtion
(Supp. 475). In said order, Judge Sout hwood grants M. Nbore
(approximately) 32 nore days to file his final anmended 3. 850 notion.
At no point does Judge Sout hwood address the public records problens
M. Moore specified in his notions. At no point does Judge Sout hwood
address M. More's request for a hearing into these matters. Mbst

i nportantly, Judge Sout hwood twi ce states in said order that he w |

‘M. Mbore supplenented the Motion for Reconsideration and
Request for Hearing on August 10, 1999 (Supp. 468).

7



not entertain any further notions for rehearing or tinme extension "no
matter how entitled" M. More is to have the notions heard. Based

on these two statenents, as well as Judge Sout hwood's refusal to
address other matters brought to its attention, M. Muore noved to
di squal i fy Judge Sout hwood (Supp. 479-96). Judge Sout hwood deni ed
M. More's Mtion to Disqualify on Septenber 8, 1999, finding that
the notion was "facially insufficient as a matter of law " (Supp.
498).

On Septenber 20, 1999, in conpliance with Judge Sout hwood's
August 19th order, M. Moore filed a second (wholly inconplete)
anended 3.850 notion (PCR 1-135). 1In said notion, M. Mdore again
i nfornmed Judge Sout hwood of the |lack of public records conpliance and
how it had prevented his counsel fromeffectively representing himin
postconviction. M. More also repeated his request that Judge
Sout hwood hol d a hearing on the several outstanding public records
i ssues. Instead of holding the hearing, on Cctober 15, 1999, Judge
Sout hwood ordered the State to respond to M. Moore's second anended
3.850 notion (PCR 149). The State responded to the notion on
Decenber 16, 1999 (PCR 160). During this time, M. More continued
seeking public records fromvarious agencies. After receiving
partial conpliance fromthe Duval State Attorney, pursuant to
3.852(h)(2) and Judge Sout hwood's May 12, 1999 orders, M. Mbore sent

requests for additional public records to the Duval State Attorney,



the Duval Sheriff, and the Florida Departnent of Law Enforcenent
(Supp. 501-515; PCR 134-145). The agenci es responded and/ or
objected to nost of the requests (Supp. 524; PCR 146, 153, 158), and
none of the agencies provided any records. M. Moore also filed
notions to conpel the Duval Sheriff to turn over public records they
had agreed to turn over several nonths before, including but not
limted to the actual files fromM. More's case (Supp. 516-523).
Based on the outstanding public records issues detail ed above,
on Decenber 20, 1999, M. Moore filed a Motion for Hearing on Public
Records Demands (PCR. 229). On February 9, 2000, Judge Sout hwood
entered an Order Setting Huff Hearing and Hearing on Defendant's
Demands for Additional Public Records® (PCR 234). The hearing was
held on March 8, 2000 (PCR 739-806). Judge Sout hwood granted M.
Moore's notions to conpel, ordering the Duval Sheriff® to provide the
actual files fromM. More's case within nine (9) days, or by Mrch
17, 2000%*°. Judge Sout hwood al so granted M. Mbore's request for
additional records fromthe Duval Sheriff and Duval State Attorney,

al so ordering themto provide the records by March 17th. Judge

8The order was silent on M. Mbore's outstanding notions to
conpel .

At said hearing, the Duval Sheriff acknow edged the fact that
t hey had not provided the investigative records regarding the nurder
for which M. More was convicted (PCR 759, 762).

1The Duval Sheriff was seven (7) days late turning the file
over, and the file was inconplete.
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Sout hwood denied M. More's request for additional records fromthe
Fl ori da Departnment of Law Enforcenent.

Also at the March 8th hearing, over defense counsel's
obj ecti on, Judge Sout hwood granted M. Mbore only 20 days "to serve
proposed anendnents” to his 3.850 notion fromthe date the agencies
were to turn over the m ssing recordst. Judge Sout hwood al so
rescheduled M. More's Huff hearing for April 20, 2000. On March
16, 2000, M. Moore filed an Energency Mdtion asking Judge Sout hwood
for nore tinme to investigate the contents of the m ssing records, and
asking for nore tine to file additional records requests'? based on
the contents of the Duval Sheriff's investigative file and other
new y provided records, sonmething M. Myore would have been entitled
to do had the records been provi ded when requested (PCR 250). M.
Moor e updated the Energency Mdtion on three occasions (PCR 258, 275,
284). On March 27, 2000, Judge Sout hwood deni ed the Energency Mdtion

(PCR 288).

HCounsel for M. Moore explained to Judge Sout hwood that this
was an insufficient amount of tinme to conplete M. More's
postconviction investigation, especially considering that M. More
had never been provided with the Duval Sheriff file regarding the
murder for which M. More was convi cted.

2. Moore filed several requests for additional records after
the March 8th hearing (PCR 236, 244, 299, 453, 474, 479). M. Moore
also filed Mdtions to Conpel regarding records not provided by the
Duval State Attorney and the Duval Sheriff, as well as the inconplete
investigative file provided by the Duval Sheriff (PCR 267, 271).
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On April 6, 2000, M. Moore filed his third anmended 3. 850
motion (PCR 308-452). 1In said notion, M. Mbore again inforned
Judge Sout hwood regarding | ack of public records conpliance, again
asked Judge Sout hwood to hold a separate hearing on public records,
agai n i nformed Judge Sout hwood that the investigation was inconplete,
and again asked for |eave to anend the nmotion. On April 20, 2000,
Judge Sout hwood held a Huff hearing and a hearing on the outstanding
public records requests (PCR 807-979). At said hearing, Judge
Sout hwood refused M. Moore a hearing on his pending notions to
conpel, choosing instead to just deny them Judge Sout hwood al so
deni ed sone of M. Moore's requests for additional records, and
refused to hear argunent on the remaining requests. Judge Sout hwood
al so struck M. More's third amended 3.850 notion, calling it
untinely and unaut horized (PCR 530). Lastly, Judge Sout hwood then
held a Huff hearing on M. More's second anended 3.850 notion and
denied all of the clains without an evidentiary hearing. This appeal
fol |l ows.

SUMVARY OF ARGUNVENT

1. M. More was prevented fromeffectively investigating and
pl eadi ng his Mdtion to Vacate Judgenent of Conviction and Sentence
because of the actions of state agencies, as well as the |ower court.
Several state agencies failed to conply with M. Moore's public

records requests. Furthernore, the lower court, in refusing to order
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the agencies to conply and refusing to grant public records hearings,
rendered M. Moore's counsel ineffective, prevented M. More from
filing a fully plead notion, and otherw se denied M. More due

pr ocess.

2. The | ower court erred in summarily denying M. Moore's
Second Anended Motion to Vacate Judgenent of Conviction and Sentence.
Not hing in the record conclusively showed that M. More was not
entitled to an evidentiary hearing on his clains of ineffective

assi stance of counsel, his newy discovered evidence claim or his

cl ai m made pursuant to Ake v. Cklahoma. Furthernore, any | egal
insufficiency regarding the clainms in M. More's Second Anended
Motion was absent in the Third Armended Motion struck by the | ower
court. The lower court violated the |law by substituting its own
opi ni ons, and nmaki ng broad assunptions, in place of testinony from
M. Moore's trial counsel or other w tnesses.

3. The I ower court erred by refusing to accept and consi der
M. More's Third Arended Motion to Vacate Judgenent of Conviction
and Sentence. The lower court failed to foll ow established | aw.
Florida Rule of Crimnal Procedure 3.851 (b)(3) is clear that
amendnents to tinely filed 3.850 notions are all owed and nust be
accepted. Florida Suprene Court precedent, as well as other casel aw,

al so all ows anendnents to properly filed 3.850 notions. The | ower
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court's actions denied M. Myore due process, equal protection, and
his right to full and fair proceedi ngs.

4. The | ower court judge erred by not disqualifying hinself
fromM. More's postconviction proceedings. The |ower court tw ce
stated that he would not entertain notions filed by M. More "no
matter how entitled" he was to the relief requested in the notions.
These statenents, along with other actions of the | ower court,
created a justifiable fear in M. More that he woul d not receive due
process fromthis Judge.

5. M. Mbore has been deni ed proper appeals fromhis
conviction and sentence of death in violation of his constitutional
and statutory rights due to omssions in the record.

6. M. More was involuntarily absent fromecritical stages of
t he proceedings which resulted in his conviction and sentence of
death, in violation of his Fifth, Sixth, Ei ghth and Fourteenth
Amendnent rights, as well as the requirenents of Florida Rul e of
Crimnal Procedure 3.180(a)(3).

7. M. Mbore's constitutional right to conpetent expert

assi stance (under Ake v. Cklahoma) was violated in both phases of his

trial. Trial counsel was ineffective for not ensuring that M. Moore
got the expert assistance he was entitled to. The |ower court erred
inrefusing to consider this claim as well as refusing to grant M.

Moore an evidentiary hearing.
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8. Florida Statute 922.105(1) and (2), providing for
"el ection" of execution by the electric chair, or waiver by inaction
and subsequent execution by lethal injection, is an unconstitutional
overrul e of established caselaw. The statute neets none of the
procedural requirenents for a valid waiver of a fundanental right.

9. M. More was denied a fair trial and reliable sentencing
due to the prosecutor's inflamatory and inproper argunents. The
prosecutor's argunments were so egregious and so violative of notions
of due process and fundanental fairness as to rise to the | evel of
fundanmental error. Defense counsel was ineffective for failing to
rai se proper objections.

10. Execution by electricution is cruel and unusual puni shnent
under the Eighth and Fourteenth Amendnents to the United States
Constitution as well as the correspondi ng provisions of the Florida
Consti tution.

11. M. More's jury did not receive conplete and accurate
instructions defining the aggravating circunstances in a
constitutionally narrow fashion. The jury was not advised on the
el emrents of the aggravating factors which the State had to prove
beyond a reasonabl e doubt. Because of this, the jury recomendati on
is tainted, as is the lower court's death sentence which relied on
the recommendation. Trial counsel was ineffective for not properly

obj ecti ng.
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ARGUMENT |

THE LOVWER COURT ERRED BY NOT GRANTI NG MR. MOORE

A PROPER HEARI NG ON THE LACK OF PUBLI C RECORDS

COVPLI ANCE BY STATE AGENCI ES OR OTHERW SE

ENSURI NG THAT MR MOORE WAS PROVI DED W TH THE

PUBLI C RECORDS TO WHI CH HE WAS ENTI TLED I N

ORDER TO | NVESTI GATE AND PRESENT HI S

POSTCONVI CTI ON CLAI M5, DENYI NG MR. MOORE DUE

PROCESS AND RENDERI NG POSTCONVI CTI ON COUNSEL

| NEFFECTI VE.

M. More was unable to effectively plead his Mdtion to Vacate
Judgnent of Conviction and Sentence because of the existence of
ci rcunst ances which prevented the full investigation and presentation
of his postconviction clains. Specifically, M. More was unable to
fully investigate and plead a postconviction notion because certain
state agencies failed to conply with M. More's public records
requests. Furthernore, the actions of the lower court, in refusing
to order the agencies to conply and refusing to grant requested
heari ngs, rendered M. More's counsel ineffective and prevented M.
Moore fromfiling a fully plead notion.
M. Mbore was provided postconviction counsel in July of 1998.

On or about August 19, 1998, M. Moore began requesting public
records fromstate agencies pursuant to Florida Rule of Crim nal
Procedure 3.852 (1996) (Supp. 1-20). Several agencies objected to
the requests and nost failed to provide M. Mwore with public

records. On Cctober 1, 1998, the new 3.852 took effect. The

| anguage in section 3.852 (h)(2) nmade it clear that this newrule
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woul d apply to M. More's case. Based on the |anguage in section
3.852 (h)(2), undersigned counsel nade several requests for

addi tional public records fromvarious agencies (Supp. 87-163). The
requests were based on information contained in the few files and
records M. Moore already had in his possession. Several agencies
filed objections to these requests, and nost failed to provide any
records to M. Mbore.

The requests and correspondi ng objections were not addressed by
the lower court for several nonths, eating up nmuch of the tinme
allotted to M. Moore to file his 3.850 notion. On April 29, 1999,
more than eight (8) nonths after public records were initially
requested, the |Iower court held a hearing. The order setting the
hearing stated that the hearing would be held pursuant to
Fla. R CrimP. 3.852(g)(3), a section of the rule that clearly did not
apply to M. Moore's case (Supp 267-67).

On May 12 and 15%3, 1999, the lower court entered orders on M.
Moore's public records demands and the correspondi ng obj ecti ons.
Regarding M. More's initial request to the State Attorney, the
| oner court denied the request for all records the agency had in

their possession regarding M. Moore, and further ordered that the

3The orders filed May 15th, regarding the Florida Departnent of
Law Enforcenent, the Jacksonville Division of Hunan Resources and the
Duval Sheriff's Ofice, were not provided to M. More's counsel for
al nost a year despite the many tines that counsel brought this to the
Court's attention.
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State Attorney need not provide himwith any materials that were
previously provided to trial counsel during discovery (Supp. 272).
Regarding M. Moore's request for additional records filed purusuant
to 3.852(h)(2), the | ower court struck said requests (calling them
premature) and instructed M. Moore to refile themafter review ng
the records the State Attorney was willing to make available fromthe
initial demand. (Supp. 273). The lower court further ordered that
when refiling these requests, M. More "shall followthe
requirenents of the newrule Fla. R CrimP. 3.852 (h) and (I)" (Supp.
273) (enphasi s added).

Regarding M. Moore's 3.852(h)(2) request for additional
records to the Departnent of Corrections, the |ower court struck this
request because "[T] he defendant has not conplied with the
requi renents of Fla. R CrimP. 3.852 (I)." (Supp. 276-77) (enphasis
added). The lower court also struck M. More's 3.852(h)(2) request
for additional records to the Florida Departnent of Law Enforcenent
because it did not conply wth 3.852(1) (Supp. 280-81).

M. More filed a Mdtion for Reconsideration and/or
Clarification on May 24, 1999, due to the confusing nature of the
| ower court's orders, as well as the fact that the orders failed to
address several issues (Supp. 284). Anong other things, M. More
pointed out in the notion that his requests for additional records

were made pursuant to 3.852(h)(2), not 3.852(g)(3), and that the
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requi renments of 3.852(h)(2) should apply to him M. More al so
poi nted out that applying 3.852(1) to any of these demands was
erroneous when the demands had not been made pursuant to 3.852(1),
and 3.852(1) was not applicable to M. Mwore at this stage of his
public records production'. The |ower court denied M. Moore's
Motion for Reconsideration and/or Carification on July 9, 1999,
stating sinply that he "did not overl ook any points of law or fact"”
in rendering his previous orders (Supp. 407).

On June 22, 1999, M. Moore filed an inconplete anended 3. 850
nmotion in order to neet the 1-year deadline requirenent of Rule
3.851, as well as to protect his rights to public records (Supp.
300). In said nmotion, M. Moore explained that he still had not been
provi ded public records he was entitled to, including the records
initially requested fromthe Duval State Attorney! and the Duva
County Sheriff1%. M. More al so requested | eave to anend once the
public records process in his case was conplete. In response to M.

Moore's 3.850 anendnent, on July 14, 1999, the | ower court entered an

¥On July 12, 1999, M. More supplenented his Mtion for
Reconsi deration and/or Carification with the July 1, 1999 Anendnent
to Florida Rules of Crimnal Procedure 3.852 (Supp. 407).

5The Duval State Attorney had infornmed undersi gned counsel that
t hey were suspendi ng public records conpliance pendi ng the outcone of
the Motion for Rehearing and/or Clarification filed on June 21, 1999.

6Mbst i nportantly, the unprovided records included the actual
i nvestigation and prosecution files fromthis case.
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order granting M. More 30 days to file a final anended 3.850 notion

(Supp. 453). The lower court did not address the |lack of public
records conpliance by various agencies in the order.

On July 21, 1999, M. Moore filed a Mdtion for Reconsideration
and Request for Hearing! in response to the lower court's July 14th
Order (Supp. 456). In this Mdtion, M. More again informed the
| ower court that he had not received any records fromthe Duval State
Attorney, that he had not recived any records regarding M. Moore's
case fromthe Duval Sheriff, and that other public records issues
remai n unaddressed. M. More also requested that the | ower court
hold a hearing on these matters. On August 19, 1999, w thout hol ding
a hearing, the lower court entered an Order on Defendant's Mdtion for
Reconsi derati on and Request for Hearing, and the Defendant's
Suppl enent to that Motion (Supp. 475). In said order, the | ower
court grants M. ©More (approximately) 32 nore days to file his final
anended 3.850 notion. At no point does the |lower court address the
out standi ng public records issues M. ©More alerted himto.
Furthernore, the Iower court failed to acknow edge M. Nbore's
request for a hearing into these matters.

During this time, M. More continued seeking public records

fromvarious agencies. After finally receiving partial conpliance

"Mr. Mbore supplenented the Mdtion for Reconsideration and
Request for Hearing on August 10, 1999 (Supp. 468).
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fromthe Duval State Attorney on July 28, 1999'% pursuant to
3.852(h)(2) and the |lower court's May 12, 1999 orders, M. Mbore sent
requests for additional public records to the Duval State Attorney,
the Duval Sheriff, and the Florida Departnent of Law Enforcenent
(Supp. 501-515; PCR 134-145). These record requests, filed on
Septenber 14, 1999, were based on information contained in the
records the Duval State Attorney had finally supplied to M. Moore.
The agenci es responded and/ or objected to nost of the requests (Supp.
524; PCR 146, 153, 158), and none of the agencies provided any
records. M. More also filed notions to conpel the Duval Sheriff to
turn over public records they had agreed to turn over several nonths
before, including but not limtted to the actual investigative files
fromM. More's case (Supp. 516-523).

On Septenber 20, 1999, in conpliance with the | ower court's
August 19th order, M. Moore filed a second (wholly inconplete)
anended 3.850 notion (PCR 1-135). 1In said notion, M. More again
informed the | ower court of the lack of public records conpliance and
how it had prevented his counsel fromeffectively representing himin
postconviction. M. More also repeated his request that the |ower

court hold a hearing on the several outstanding public records

8The State Attorney's partial conpliance canme over a nonth
after M. Moore's 1-year 3.850 date.
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i ssues. Several nonths went by and no hearing was schedul ed by the
| ower court.

Based on the outstanding public records issues detail ed above,
as well as the fact that M. More was still being denied a public
records hearing, on Decenber 20, 1999, M. More filed a Mdtion for
Hearing on Public Records Demands (PCR 229). On February 9, 2000,
the lower court entered an Order Setting Huff Hearing and Hearing on
Def endant' a Demands for Additional Public Records!® (PCR 234). The
hearing was held on March 8, 2000 (PCR 739-806). The |ower court
granted M. Moore's notions to conpel, ordering the Duval Sheriff?2°
to provide the actual files fromM. More's case within nine (9)
days, or by March 17, 2000%2.. The |ower court also granted M.
Moore's request for additional records fromthe Duval Sheriff and
Duval State Attorney, also ordering themto provide the records by
March 17th. The | ower court denied M. More's request for
additional records fromthe Florida Departnment of Law Enforcenent.

Also at the March 8th hearing, over defense counsel's

objection, the lower court granted M. More only 20 days to anmend

¥The order was silent on M. More's outstanding notions to
conpel .

20At said hearing, the Duval Sheriff acknow edged the fact that
t hey had not provided the investigative records regarding the nurder
M. Moore was convicted of (PCR 759, 762).

2The Duval Sheriff was seven (7) days late turning the file
over, and the file was inconplete.
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his 3.850 notion fromthe date the agencies were to turn over the
m ssing records. Counsel for M. Myore explained to the | ower court
that this was an insufficient anmount of time to conplete M. Moore's
post convi ction investigation, especially considering that M. Mbore
had never been provided with the Duval Sheriff file regarding the
murder M. Moore was convicted of and had only recently been provided
i nconpl ete records fromthe Duval State Attorney.

On March 16, 2000, M. More filed an Emergency Modtion asking
the lower court for nore tinme to investigate the contents of the
m ssing records, and asking for nore tinme to file additional records
request s?2 based on the contents of the Duval Sheriff's investigative
file and other newly provided records, sonething M. Myore would have
done over a year earlier had the records been provided when asked for
(PCR 250). WM. Mbore updated the Emergency Motion on three
occasions (PCR 258, 275, 284). On March 27, 2000, the |ower court
deni ed the Energency Mdtion (PCR 288).

On April 6, 2000, wi thout receiving the public records he had
requested (and was entitled to), M. More was forced to file his

third amended 3.850 notion (PCR 308-452). 1In said notion, M. More

22Mr. Moore filed several requests for additional records after
the March 8th hearing based on the contents of the inconplete file
that M. ©More received fromthe Duval Sheriff (PCR 236, 244, 299,
453, 474, 479). WM. More also filed a Mdtion to Conpel regarding
records not provided by the Duval State Attorney and the Duval
Sheriff, as well as a Motion to Conpel regarding the inconplete
investigative file provided by the Duval Sheriff (PCR 267, 271).

22



again inforned the | ower court regarding |lack of public records
conpliance, again asked the lower court to hold a seperate hearing on
public records, again informed the |lower court that the investigation
was i nconplete, and again asked for |eave to anend the notion.

On April 20, 2000, the |lower court held a Huff hearing and a
hearing on the outstanding public records requests (PCR 807-979).
At said hearing, the I ower court refused M. More a hearing on one

pendi ng notion to conpel, choosing instead to just deny it:

The Court: Well, I will not sit here and
have sone kind of evidentiary hearing on did
she give you the whole file. | nean, you know,

she says that she did. What kind of

evidentiary hearing am| going to have to

determine well, no she didn't?

You know, you say that she did. She says

she didn't. You know, what am | supposed to

do?
(PCR 829). The lower court also failed to fully address the other
notion to conpel, and never ruled on it. Finally, the | ower court
al so denied sone of M. Mbore's requests for additional records, and
refused to hear argunent on the remaining requests.

The legislature of the State of Florida has created a right to
review and obtain public records. Art. |, 8 24, Fla. Const.; Ch.
119, Fla. Stat. (Supp. 1996). "This Court has repeatedly found that
capital postconviction defendants [such as M. More] are entitled to

public records disclosure.” Ventura, 673 So. 2d at 481; Miehl enan,

623 So. 2d at 481 (well settled that capital postconviction
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defendants are "entitled" to chapter 119 public records disclosure);

Anderson v. State, 623 So. 2d 1170 (Fla. 1993); see also In re

Anmendnents to Fla. Rules of &im, 683 So. 2d at 477 (Anstead, J.,

concurring).

This Court, through its rules and precedent, has created a
right for capital postconviction defendants to obtain public records
for purposes of discovering grounds for postconviction relief

(Florida Rule of Crimnal Procedure 3.852, Ventura, Walton,

Anderson), and has even required coll ateral counsel to ensure that
all such records are obtained prior to finalizing collateral relief
notions | est a procedural bar be asserted against their clients.

Porter v. State, 653 So. 2d 375 (Fla. 1995).

Nuner ous ot her capital postconviction litigants simlarly
situated to M. Moore have benefitted fromthe right to obtain and
use public records as M. Myore attenpted to do in the court bel ow
The actions of the |ower court denied M. More the benefits
conferred on other simlarly situated capital collateral litigants.

See generally Reed v. State, 640 So. 2d 1094, 1098 (Fla. 1994)("Reed

shoul d be allowed a reasonable tinme to obtain any records to which he
is entitled and all owed a reasonable tinme to amend his petition under
rule 3.850 to include any pertinent information obtained fromthe

docunents"); Walton v. Dugger, 634 So. 2d 1059, 1062 (Fl a.

1993) ("Should the trial court determne that Walton is entitled to
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di scl osure of the records at issue, we direct that \Walton be granted
an additional thirty days fromthe rendition of that ruling in which
to amend his rule 3.850 notion to permt additional clains or facts
di scovered as a result of the disclosure to be raised before the

trial court"). See also, Anderson v. Sate, 627 So. 2d 1170, 1172

(Fla. 1993); Lopez v. Singletary, 634 So. 2d 1054, 1058 (Fla. 1994);

Provenzano v. Dugger, 561 So. 2d 541, 547 (Fla. 1990); Mendyk v.

State, 592 So. 2d 1076, 1082 (Fla. 1991); Engle v. Dugger, 576 So. 2d

696 (Fla. 1991).

Along with M. More's constitutional right to public records
exists aright to challenge a state agency's assertion that is has
fully conplied with a public records request, as well as a right to a
hearing to resolve the challenge. See Florida Rule of Crim nal
Procedure 3.852 (1)(2). The lower court's failure to hold a hearing
on M. Moore's notions to conpel, as well as the other pending public
records requests, violated this and other provisions of the rule, and
violated M. More's due process rights.

The | ower court's actions also rendered postconviction counsel
i neffective, preventing counsel fromfully investigating M. Moore's
case for possible postconviction clainms. This clearly prejudiced M.
Moore. For exanple, M. More's case was investigated by the Duva
County Sheriff's Ofice, and M. More was prosecuted by the Duval

State Attorney. These agencies failed to turn over, anong ot her
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things, the followi ng: investigator notes; all statenents nmade by
the two co-defendants; docunmentation regardi ng plea bargains for the
co-defendants; a conplete set of investigative and hom cide reports;
crime lab reports; and, all witness statenents taken during the
i nvestigation of this case.

Conpl ete conpliance with public record requests fromthe nmain
i nvestigative agencies is essential for any postconviction
investigation. |In fact, this necessity was envisioned by both this
Court and the Florida Legislature when the public records | aw was
anended specifically for postconviction defendants. See Florida Rule
of Crimnal Procedure 3.852 (d)(2)(A (1996); Florida Rule of
Crimnal Procedure 3.852 (d)(1), (e)(1) (as anended July 1, 1999).
Wthout full conpliance fromthese (and other) agencies, it is
i npossible for M. More to investigate possible violations of Brady

v. Maryland, fully investigate possible ineffectiveness on the part

of trial counsel, to determne if additional records are needed from
t hese agencies for use in postconviction (as envisioned by
Fla. R CrimP. 3.852, sections g, h, and i), and/or investigate other
possi bl e sources of postconviction relief.

This Court nust reverse the orders of the |lower court, return
M. More's case to the Fourth Judicial Grcuit, order that the |ower
court hold the public records hearings M. More is entitled to,

order that the |lower court allow M. More to request additional
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records based on the records he receives, and order the |ower court
to allow M. More to anmend his postconviction notion. This is the
only way to ensure that M. Myore is provided the sane rights as
other simlarly situated postconviction defendants, as well as ensure
that M. More is provided the due process he is entitled to.
ARGUMENT | |

THE TRI AL COURT ERRED I N SUMVARI LY DENYlI NG MR

MOORE' S MERI TORI QUS CLAI M5 W THOUT THE BENEFI T

OF AN EVI DENTI ARY HEARI NG

The trial court erroneously denied all of M. More s 3.850

clains without ordering an evidentiary hearing. “Under rule 3.850, a
post convi ction defendant is entitled to an evidentiary hearing unl ess
the notion and record concl usively show that the defendant is
entitled to no relief. Thus, the court nust treat the allegations as

true except to the extent they are rebutted conclusively by the

record.” Arbelaez v. State, 775 So.2d 909, 913 (Fl a.2000); Gaskin v.

State, 737 So.2d 509 (Fla. 1999); R vera v. State, 717 So.2d 477

(Fla. 1998); Valle v. State, 705 So.2d 1331 (Fla. 1997); Roberts v.

State, 568 So.2d 1255 (Fla. 1990).

The Fl orida Suprenme Court has nmade its preference for granting
evidentiary hearings on potentially neritorious clains of ineffective
assi stance of counsel abundantly clear. |In Gaskin, the court stated,
“I't is especially inportant that initial notions in capital cases

predi cated upon a claimof ineffective assistance of counsel be
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carefully reviewed to determ ne the need for a hearing.” Gaskin, 737
So.2d at 516. More explicitly, in footnote 17, the Court advi ses,

We agree with that portion of Justice Wlls’
concurring opinion [from Mdirdenti v. State, 711
So.2d 30, 33 (Fla.1998)] calling for a
presunption in favor of evidentiary hearings in
initial 3.850 notions asserting clains for

i neffective assistance of counsel, Brady, and
ot her newly di scovered evidence clains in
capital cases and nore stringent review of
subsequent notions. Based on the inportant
policy concerns in creating a sinplified yet
conplete rule of procedure in postconviction
proceedi ngs and the enphasis within the rule
favoring evidentiary hearings unless
concl usi vely denonstrated otherw se, we
strongly urge trial courts to err on the side
of granting evidentiary hearings in cases
involving initial clains for ineffective

assi stance of counsel in capital cases. [bid,
at 516, 517 (enphasis added).

A THE TRI AL COURT ERRED | N SUMVARI LY DENYI NG MR MOORE' S CLAI M3
THAT HI'S CONVI CTI ON |I'S CONSTI TUTI ONALLY UNRELI ABLE AS
ESTABLI SHED BY NEWLY DI SCOVERED EVI DENCE
Post convi ction counsel recently discovered evidence that M.

Moore was exposed to harnful and potentially deadly hazardous waste

during his childhood.? This exposure adversely affected M. Mdore's

2Z2Caimlll in the Second Anrended Motion to Vacate. This claim
was pled with nore specificity in the Third Anended Mdtion to Vacate.
Counsel fully incorporates his argunent stated in other clains that
the trial court’s striking of the Third Anended was an abuse of
di scretion that has greatly prejudiced M. Moore.

22In the Third Anended Motion, counsel details that he first
becane aware of this evidence after reading a July 27, 1999, Florida
Tinmes-Union article reporting that several Jacksonville nei ghborhoods
were built on incinerator ash containing arsenic, |ead, and cancer-
causi ng dioxin. Upon further investigation, counsel determ ned that
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| earning ability, damaged his nervous system and caused seri ous
net abol i ¢ problens.?® The evidence of toxic exposure inpacts both
the guilt/innocence phase of M. Myore's trial and the sentencing
phase. The effects of toxic exposure inplicate not only statutory
and nonstatutory mtigating factors, but also M. More' s ability to
act in a preneditated manner

Det er mi ni ng whet her newl y di scovered evidence warrants a new
trial requires application of a two-prong test. First, the evidence
must have been unknown and unable to be discovered at the tine of
trial through the exercise of due diligence. Second, the court nust
find that the evidence probably woul d produce an acquittal (or life

sentence) on retrial. Robinson v. State, 770 So.2d 1167 (Fl a.2000);

Jones v. State, 591 So.2d 911 (Fla. 1991) (Jones 1). The standard

for relief is indeed a strict one, but it beconmes a nearly inpossible
standard even for a neritorious claimwhen the trial court fails to
grant an evidentiary hearing.

The trial court’s order denying relief states that this
i nformati on was di scoverable at the tine of the defendant’s tri al

usi ng due diligence. Wthout conducting an evidentiary hearing, the

one of these sites is less than a mle fromthe house where M. MNbore
was rai sed.

2’In the Third Arended Mdtion, counsel states that while grow ng
up, M. More suffered fromrepeated m grai ne headaches and nont h-
| ong bouts of vomting, conditions synptomatic of chronic exposure to
| ead.
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trial court had no basis for this conclusion. Counsel’s allegations
are presuned to be true unless conclusively rebutted by the record.

Arbelaez v. State, 775 So.2d 909, 913 (Fla.2000); Gaskin v. State,

737 So.2d 509 (Fla. 1999); Rivera v. State, 717 So.2d 477 (Fla.

1998); Valle v. State, 705 So.2d 1331 (Fla. 1997); Roberts v. State,

568 So.2d 1255 (Fla. 1990). There is no evidence in the record that
def ense counsel or defendant should have or could have known at trial
in Cctober of 1993 that in July of 1999 Environnental Protection
Agency officials would consider nam ng defendant’s nei ghborhood a
federal Superfund site.? Under Florida |law, the evidence of toxic
exposure is newy discovered evidence.

Al though the trial court found that the toxic exposure
all egations did not pass the newy discovered threshol d, nonethel ess
the trial court went on to evaluate the second prong, whether the
evi dence probably woul d produce a different result on retrial. The
trial court found that, as to the guilt phase, a claimthat the
def endant was “nentally incapacitated” would have been contrary to
the trial strategy that defendant was innocent of the crine, and that
trial counsel could not have ethically presented the testinony of
inpairnment. The trial court further found “there is no reasonable

probability that had the jury been presented with evidence of the

26According to the Florida Tinmes-Union article, a Superfund site
is one that is ranked “anong the country’s nost urgent environnental
hazards.”

30



def endant’ s occasi onal exposure to hazardous waste and his asserted
reduction in nental function that the jury woul d have recommended a
life sentence.”?’

In evaluating the second prong of the Jones test, the trial
court nust consider all newly discovered evidence which would be
adm ssible at trial in conjunction wth the evidence actually

introduced at trial. Robinson v. State, 770 So.2d 1167 (Fl a.2000);

Jones v. State, 709 So.2d 512 (Fla.1998) (Jones I1); Jones v. State,

591 So.2d 911 (Fla. 1991) (Jones 1). The trial court here is

explicitly refusing to do so. Moreover, how can the court make an
i nformed evaluation of a jury’s reaction to evidence that he hinself
has not heard?

M. Moore requested nore tine to prepare this claint® precisely
because it is such a conplex claimto investigate and to communi cate
to the judge or jury. It requires, for exanple, discovery and
anal ysis of EPA docunents and expert testinony as to the effect of
present toxins on human devel opnent generally, and on M. Moore

specifically, in addition to lay testinony establishing M. More’s

2'Trial court’s Order Denying Defendant’s Mtion for Post-
Conviction Relief, filed August 4, 2000, at p. 5.

28Second Amended Motion to Vacate at p. 22; Third Arended Mbdtion
to Vacate at p. 27.
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actual rate of exposure?® and the observable effects it had on M.
Moore even as a child. The trial court concluded, with no expert
testinmony or testinony of any kind, that M. More's ability to
testify on his own behalf belies a claimof “nmental deficiency” as a
substantial mtigating factor, essentially that because M. Moore
appeared to speak in conplete sentences there can’'t be very nuch
wong with him Such a viewis inconsistent wth the nost
rudi ment ary under standi ng of human physi ol ogy and psychol ogy, as well
constitutionally mandated notions of mtigation and individualized
sentencing. M. More should be given the opportunity to present
conpetent evidence on this issue.
B. THE TRI AL COURT ERRED I N SUMVARI LY DENYI NG MR. MOORE' S CLAI MO
THAT COUNSEL WAS | NEFFECTI VE PRETRI AL AND AT THE
GUI LT/ 1 NNOCENCE PHASE FOR FAI LI NG TO PROPERLY | NVESTI GATE AND
PREPARE THE CASE, | NVESTI GATE THE AVAI LABI LI TY OF A VOLUNTARY

| NTOXI CATI ON DEFENSE, AND PROCURE ADEQUATE ASSI STANCE FROM
MENTAL HEALTH EXPERTS.

The trial court relied on his own assessnent of defense
counsel’s probable trial strategy in denying M. More s claim

| don’t know see how you can claimthat you
weren’t there and then you should have said

29The Court nmmkes a finding in his order, based on no evidence
what soever, that M. More’'s exposure to hazardous waster was
“occasional,” but it was nore likely on an al nost daily basis during
his formative years.

3Caim VIl of the Second Anmended Motion to Vacate. Counsel
fully incorporates his argunment stated in other clains that the trial
court’s striking of the Third Anended was an abuse of discretion that
has greatly prejudiced M. Moore.
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well, if | was there | was intoxicated. So,
you know, that’s contradictory trial strategy
based upon the defense counsel’s probable
unwi | I i ngness, | woul d suggest, to do that.
So, I'"'mgoing to deny count seven. (Huff
transcript at p. 122).

At the outset, M. More asserts that it was inproper for the
trial court to substitute his own past experience as trial counse
for the facts that nust be determ ned at an evidentiary hearing:

Well, trial counsel—and |I’ve been faced with it
on nunerous occasions as trial counsel, you
want to argue to the jury that, one, the
defendant isn’'t guilty, but if you do find him
guilty of sonething, then find hi myou now | et
me suggest to you it should be sonething |ess.
You try to be both ways. (Huff transcript at
p. 122).

Further, defense counsel’s failure to investigate cannot
constitute trial strategy on its face. It is well established that,
“One of the primary duties defense counsel owes to his client is the

duty to prepare hinself adequately prior to trial.” Mgill v.

Dugger, 824 F.2d 879 (11th Cr. 1987). See also, House v. Bal kcom

725 F.2d 608 (11th G r. 1984); Weidner v. Wainwight, 708 F.2d 614

(11th Gr. 1983); Goodwin v. Balkcom 684 F.2d 794 (11th Cr. 1982).

Any decision not to investigate nust be reasonable. Arnstrong v.

Dugger, 833 F.2d 1430, 1432 (11th Gr. 1987), citing Strickland v.

Washi ngton, 466 U.S. 668 (1984),; Elledge v. Dugger, 823 F.2d 1439

(11th Gr. 1987); Tafero v. WAinwight, 796 F.2d 1314 (11th G

1986); Mtchell v. Kenp, 762 F.2d 886 (11th Gr. 1985); Mgill v.
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Dugger, 824 F.2d 879 (11th Gr. 1987). Trial counsel’s decision not
to investigate or present a voluntary intoxication defense was not
reasonabl e, and cannot be considered in isolation as the trial court
does. 3 It was not a sinple either/or proposition, where either the
defendant testifies to his innocence or he puts on a voluntary

i ntoxi cati on defense. Defense counsel needed to do an adequate

i nvestigation of evidence of M. More’s intoxication and procure
adequat e expert nental health assistance in order to evaluate the
viability of an intoxication defense, and also to evaluate the
defendant’s potential credibility should he take the stand. Defense
counsel did not do so. Defense counsel needed but did not have this
information to effectively voir dire the jury and aid in jury

sel ection. Defense counsel needed but did not have this information
to argue his case to the jury, regardl ess of whether an intoxication
def ense was used. As set out in a subsequent claim defense counsel
needed but did not have this information to argue mtigation at the
sent enci ng phase. Defense counsel’s failure to investigate

underm nes confidence in the outcone of this trial at every stage of

t he proceedi ngs.

3INote that M. Moore’'s claimfor relief was a broad one,
enconpassing trial counsel’s general failure to investigate and
prepare the case and failure to acquire adequate assistance from
mental health experts, not just the intoxication defense. However,
the court’s order fails to address any of these issues except the
i ntoxi cati on defense.
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C. THE TRI AL COURT ERRED I N SUMMARI LY DENYI NG MR. MOORE' S CLAI M2
UNDER AKE V. OKLAHOVA THAT TRI AL COUNSEL FAI LED TO OBTAI N AN
ADEQUATE MENTAL HEALTH EVALUATI ON AND PROVI DE THE NECESSARY
BACKGROUND | NFORVATI ON TO THE MENTAL HEALTH CONSULTANT.

This claimwas pled as a “shell” in the Second Amended Moti on
to Vacate, and the trial court denied the claimon that basis.
However, it was pled with specificity in the Third Anended Moti on.
Further, as counsel represented to the trial court at the Huff
hearing, this claimwas pled with nore specificity in the Third
Amended Motion based on records and i nformation postconviction
counsel received subsequent to filing the Second Anended Mbti on. 2
M. More's claimin the Third Arended Motion was facially sufficient
and an evidentiary hearing should be held.

D. THE TRI AL COURT ERRED | N SUVMMARI LY DENYI NG MR. MOORE' S CLAI M+

THAT H'S TRI AL COUNSEL WAS | NEFFECTI VE | N FAI LI NG TO ADEQUATELY

| NVESTI GATE AND PRESENT AVAI LABLE M TI GATI NG EVI DENCE AT
SENTENCI NG,

2CCaim 11X of the Second Anrended Motion to Vacate. Counsel
fully incorporates his argunment stated in other clains that the trial
court’s striking of the Third Anended was an abuse of discretion that
has greatly prejudiced M. Moore.

33See the Transcript of April 20, 2000, Huff hearing, beginning
at p. 123. As counsel says, “It’s a shell [in the Second Anended
Motion] because | didn’t have the file to do it with.”

34Claim | X of M. Moore's Second Arended Mdtion to Vacate. Note
that this claimwas nore fully pled in the Third Anended Mbtion that
was struck by the trial court. Counsel fully incorporates his
argunent stated in other clains that the trial court’s striking of
the Third Amended was an abuse of discretion that has greatly
prejudi ced M. Moore.
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M. Moore alleges that trial counsel failed to investigate and
present mtigating evidence of M. Mwore's history of substance
abuse, extrene level of intoxication at the tinme of the crine, and
the effect his substance abuse had on his nmental state prior to and
on the day of the crine. 1In the trial court’s O der Denying Post-
Conviction Relief, the trial court lunps this claimtogether with the
previ ous Ake shell claimand sunmarily di sposes of both clains as
“facially insufficient as a matter of law "% The actual Huff
hearing transcript is perhaps nore informative. At the Huff
hearing, the trial court envisioned an evidentiary hearing on this
claimas first, addressing whether or not the defendant was actually
i ntoxi cated, and second, once intoxication was established, possibly
presenting expert testinmony on the effect of this intoxication.3®
Then the court went on to evaluate the nerits of M. Moore’s
i neffectiveness claimas if an evidentiary hearing with testinony on
t hese issues had actually already occurred. The court assessed trial
counsel s tactics as foll ows:

So, to say then that defense counsel elected to
have the defendant testify he wasn’'t even
there, 1’"’mgoing to have to assune that the

def ense counsel wasn’t even aware of any

i ntoxication on the part of the defendant who
was not even there. So | don’t know how

35Order Denying Post-Conviction Relief, August 4, 2000, at p. 8.

36Transcript of April 20, 2000, Huff hearing, beginning at p.
125.

36



t hat -any evidentiary hearing could hel p that
what soever. Now, that’s nine. Is that nine?
Yes. |I'’mgoing to deny nunber nine. (Huff
hearing transcript at p. 128-129)

There are three particularly disturbing aspects of this
assessnent and subsequent sunmary denial. First, the trial court
does not have to and should not assune any of these facts, especially
the trial counsel’s state of mnd. Rule 3.850(d) provides for an
evidentiary hearing to devel op the disputed factual issues, “If an
evidentiary hearing is required, the court shall grant a pronpt
heari ng thereon and shall cause notice thereof to be served on the
state attorney, determ ne the issues, and make findings of fact and
conclusions of law with respect thereto.”

Second, the trial court’s assunption that defense counsel was
not aware of any intoxication on the part of the defendant is a
blatantly fal se one contradicted by the record. At the guilt phase
of the trial, both M. More's testinony and that of one of the
state’'s star wtnesses, Chris Shorter, confirmthat M. More snoked
marijuana that day. Further, the state’'s theory of the case,

supported by the majority if not all of the state’s w tnesses, hinged

on M. Moore drinking noonshine with the victim?

S’Despite the fact that the trial court was the original
presiding trial judge, at transcript p. 125, he remarks, “I don’t
know t hat + don’t know where any evidence would conme fromat a
hearing, if we had one, to first show that the defendant was
i ntoxi cated...”
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Finally, this specific claimdealt with defense counsel’s
failure to put on mtigating evidence at the penalty phase. The
court’s cursory evaluation of trial tactics at the Huff hearing
concerns defense counsel’s decision to have M. More testify at the
guilt phase. M. Moore asserts that the trial court’s evaluation of
tactics is flawed even as to guilt phase, but regardless of this
court’s determnation on that issue, the trial court’s reasoni ng does
not explicitly or inplicitly address M. More’'s penalty phase cl aim
There is no reason, tactical or otherwi se, to preclude a defendant
frompresenting mtigation evidence at sentencing because he chose to
take the stand and testify on his own behalf at trial. Further,
trial counsel has a duty to conduct a reasonable investigation, a
duty which extends to investigation of possible mtigating evidence

in the defendant’s background. Porter v. Singletary, 14 F.3d 554

(11th Gr. 1994); Thonpson v. WAinwight, 787 F.2d 1447 (11th G

1986). M. Moore should have the opportunity to put on evidence that
his trial counsel fell below this standard. To rule otherw se would
be violative of M. Myore’'s rights to due process and equal
protection, and a denial of a full and fair hearing on the nerits as
guaranteed by Article I, Sections 2, 9 and 16 of the Florida
Constitution and the Fifth and Fourteenth Amendnents of the United
States Constitution.

ARGUVENT | 1 |
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THE LONER COURT ERRED | N REFUSI NG TO CONSI DER
MR MOORE' S THI RD AMENDED MOTI ON TO VACATE
JUDGEMENT OF CONVI CTI ON AND SENTENCE. THE
LONER COURT ERRONEQUSLY FOUND THE THI RD AMENDED
MOTI ON TO BE UNTI MELY AND UNAUTHCRI ZED.

The | ower court erred by not considering M. More's Third
Amended Motion to Vacate Judgenent of Conviction and Sentence. The
actions of the lower court were contrary to law, contrary to
principles of fundanental fairness, and not supported by the
post convi ction record.

On March 26, 1999, M. More filed a "shell" postconviction
notion in order to toll the tinme in which M. More's Petition for
Wit of Habeas Corpus nust be filed in federal court (Supp. 202).
M. Moore subsequently filed an inconpl ete anended notion on June 22,
1999, in order to conply with the 1-year deadline of Fla. RCrimP
3851 (Supp. 300). This anmendnent was also filed to protect M.
Moore's right to obtain and utilize public records because, up to
t hat point, several agencies had failed to conply with M. More's
public records requests. M. More requested that the | ower court

allow himto further anend the notion once he received the public

records requested several nonths previouslyZe,

38M. Moore al so requested | eave to anend due to a funding
crisis at the Ofice of the Capital Collateral Counsel for the
Nort hern Regi on which occurred in January of 1999 and continued for
several nonths, preventing M. Moore's counsel fromeffectively
i nvestigating his case.
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In response to this amendnent, on July 14, 1999, the | ower
court entered an order granting M. Myore 30 days to file a final
anended 3.850 notion (Supp. 453). The order did not address the | ack
of public records conpliance or the funding problens. |In response to
the order, M. More filed a Motion for Reconsideration and Request
for Hearing® (Supp. 456). On August 19, 1999, without holding a
hearing, the | ower court entered its Order on Defendant's Mtion for
Reconsi derati on and Request for Hearing, and the Defendant's
Suppl enent to that Motion (Supp. 475). In said order, the | ower
court granted M. Moore (approximtely) 32 nore days to file his
final amended 3.850 notion but did not address public records or
fundi ng probl ens.

On Septenber 20, 1999, in conpliance with the | ower court's
order, M. More filed another inconplete anendnent to his 3.850
nmotion requesting | eave to anend and (again) requesting a hearing on
out standi ng public records (PCR 1-135). Wthout holding a public
records hearing, the lower court ordered the State to respond to the
anmended notion (PCR 149), and the State responded (PCR 160).

Throughout this time, M. More continued to seek public
records conpliance and, on Decenber 20, 1999, M. Mbore agai n asked

the lower court to hold a public records hearing. On February 9,

M. Moore suppl enented the Motion for Reconsideration and
Request for Hearing on August 10, 1999 (Supp. 468).
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2000, the lower court schedul ed a Huf f* hearing and a public records
hearing for the sane day (PCR 234). At that hearing, the | ower
court (for the first tine) ordered agencies to turn over records M.
Moore had been seeking since his case first entered postconviction,
as well as records requested on | ater dates.

At the sane hearing, over undersigned counsel's objection, the
| ower court granted M. Moore 20 days (fromthe date the agencies
were to provide the records) "to file proposed anendnents” to his
amended 3.850 notion. The anendnments were to be based on new
information in these records or information derived therefront! (PCR
770). On April 6, 2000, M. More, believing he was acting in
conpliance with what the [ ower court had ordered, filed his third

amended 3.850 notion* (PCR 308-452).

“©HUf f v. State, 622 So.2d 982 (Fla. 1993).

410n March 16, 2000, M. Moore filed an Emergency Modtion asking
the lower court for nore tinme to investigate the contents of the
m ssing records, and asking for nore tinme to file additional records
requests based on the contents of the Duval Sheriff's investigative
file and other newly provided records (PCR 250). In fact, M. More
was able to determine fromthe newly provided records that additional
records were needed and that previously provided records were not
conplete (PCR 236, 244, 267, 271, 299, 453, 474, 479), and updated
t he Emergency Motion based on this information (PCR 258, 275, 284).
The | ower court denied the Energency Mtion (PCR 288).

42l n the anendnent, M. Mdore again infornmed the | ower court
regardi ng | ack of public records conpliance, again asked the | ower
court to hold a separate hearing on public records, again inforned
the lower court that the investigation was inconplete, and again
asked for | eave to amend the notion.
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On April 19, 2000, the State infornmed undersi gned counsel by
letter that it would be noving to strike M. More's third anended
3.850 notion*® (PCR 488). On April 20, 2000, the |lower court held a
Huff hearing and a hearing on the outstanding public records requests
(PCR 807-979). At said hearing, the lower court struck M. Moore's
third amended 3.850 notion, finding it to be untinely and
unaut hori zed:

At a hearing held by this Court on Mrch
8, 2000, this Court ordered the State to
provi de the defendant with the investigative
file of the Jacksonville Sheriff's Ofice by
March 17, 2000, and further ordered that the
defendant could file proposed anmendnents (if
any arose) to his existing notion, that were
based on information derived fromthe
Jacksonville Sheriff's Ofice investigative
file, within twenty (20) days of March 17
2000. Instead of following this direction, the
defendant filed a Third Anended Motion (with
yet anot her request for |eave to anmend) on
April 6, 2000. The State filed a Motion to
Strike the defendant's third anended notion on
April 20, 2000. Gven that the defendant not
only failed to followthis Court's explicit
instructions, but his Third Anended Mdti on
cont ai ns anendnents not authorized by this
Court, this Court will not consider the
defendant's untinely and unaut horized Third
Amended Moti on.

(PCR 530, Order Denying Defendant's Mtion for Post-Conviction

Rel i ef)

43The State filed their Mdtion to Strike M. More's 3rd anended
notion the next day (April 20, 2000), the same day as the schedul ed
Huf f hearing (PCR 490).
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In refusing to consider M. More's 3rd anended notion, the
| ower court failed to follow established | aw, and denied M. Moore
fundanental fairness and due process.
Amendnents are allowed by the rul es when a def endant has
properly filed a notion for postconviction relief. 1In fact, the
rul es contenpl ate anmendnents. Florida Rule of Crimnal Procedure
3.851 (1997) governed the filing deadline for M. More's
postconviction notion. Rule 3.851 (b)(1) required M. More to file
his notion to vacate judgenent of conviction and sentence within one
year of his conviction becomng final. M. More net this deadline
on June 22, 1999, when he filed his anended notion* for
postconviction relief (Supp. 300).
Rul e 3.851 also nakes it clear that once a defendant has filed
a tinely postconviction notion, anmendnents are all owed and nust be
accept ed:
Further, this tinme limtation shall not
preclude the right to anmend or to suppl enent
pendi ng pl eadi ngs pursuant to these rules.
Fla. R CrimP. 3.851 (b)(3) (1997).

In Rozier v. State, 603 So. 2d 120 (5th DCA 1992), the court

recogni zed the policy set forth in Rule 1.190(e) to notions filed

pursuant to Rule 3.850 of the Florida Rules of Crimnal Procedure:

“This was M. ©More's anendnment to the "shell" 3.850 notion he
filed on March 26, 1999.
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The civil rule is pertinent because post-
conviction collateral renedies such as those
initiated under rule 3.850 are in the nature of
i ndependent collateral civil actions. See
State v. Wiite, 470 So.2d 1377, 1378 (Fl a.
1985). In State v. Lasley, 507 So.2d 711 (Fl a.
2d DCA 1987), the court noted that, “[l]ike a
habeas corpus proceedi ng an action under rule
3.850 is considered civil in nature and
collateral to the crimnal prosecution which
resulted in the judgnent of conviction,
notw t hstandi ng the inclusion of rule 3.850
within the crimnal rules.

603 So. 2d 120, 121. The court noted that "[a] nendnents and
suppl enents to rule 3.850 notions are commonpl ace. "
This Court's precedent also allows for anmendnents to 3. 850

notions. In Brown v. State, 596 So. 2d 1026 (Fla. 1992), this Court

held that "the two-year limtation does not preclude the enl argenent
of issues raised in a tinely-filed [sic] first notion for post-

conviction relief." 596 So. 2d 1026. In Rogers v. State, 26

Fl a. L. Wekly S75, footnote 7 (Fla. 2001), this Court, citing Brown
v. State, held that the two-year tine limtation of Fla.R CimP
3.850 did not preclude the enlargenent of issues raised in Rogers
initial notion for postconviction relief.

In Brown, this Court declined to reach the question of whether
clainms not contained in the original notion could be raised for the
first tinme by anendnent after the [imtation period had run. This
Court's use of the term"enlargenent” refers to the revision of

i ssues already pled, rather than to the introduction of new issues.
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The term "anendnent”, however, enconpasses both enl argenent of issues
al ready pled, as was the situation in Brown, and the introduction of
new i ssues concerning matters which existed at the tine the original
pl eading was filed but were omtted fromthe pl eading because they

wer e overl ooked or unknown. See Florida Power & Light Conpany V.

System Council U--4 of the Internati onal Brotherhood of Electrica

Wrkers, AFL-C O 307 So. 2d 189, 192 (1st DCA 1975) (quoting the

author’s comment followng Rule 1.190(d) of the Florida Rul es of
Cvil Procedure: 'Matters existing at the time of filing the pleading
and omtted therefrom because overl ooked or unknown shoul d be brought
in by anmendnent').

At the very least, the | ower court should have accepted M.
Moor e' s anendnment because it had not yet abjudicated the original

nmotion or the amendnents to it. See Shaw v. State, 654 So.2d 608, 609

(4th DCA 1995), where the court, citing as an exanple the case of

Jones v. State, 450 So. 2d 325 (4th DCA 1984), pointed out that

“[t] he cases discussing successive notions....generally involve
situations in which the second notion is filed after the first notion
has been denied.” Due to the fact that M. More had filed a tinely
3.850 notion on June 22, 1999, and due to the fact that the | ower
court had not abjudicated any of M. Moore's postconviction clains,
the | ower court should have accepted his April 20th anmendnent in

accordance wwth Fla. R CrimP. 3.851 (b)(3).
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The I ower court's order striking the anendnent al so deprived
M. More the benefit of this Court's precedent allow ng amendnent of
Rul e 3.850 notions after public records have been provided to capital

post convi cti on defendants. See Ventura v. State, 673 So. 2d 479

(Fla. 1996); Miehleman v. Dugger, 623 So. 2d 480, 481 (Fla. 1993);

Walton v. Dugger, 621 So. 2d 1357 (Fla. 1993). |In the June 22nd

3.850 anended notion, M. ©More explained that he still had not been
provi ded public records he needed to investigate his case, and that
fundi ng problens were preventing his counsel fromeffectively
representing him The lower court granted M. More | eave to anend
this notion, although it forced himto do so w thout addressing any
of the public records problens brought to its attention several tines
previously. M. More filed another inconplete anendnent, again
requesting assi stance at resolving the sanme outstandi ng public
records issues and again requesting |leave to anend (PCR 1-135). The
| oner court finally addressed sonme of the outstanding public records
i ssues at the Huff hearing held on March 8th, and gave M. Moore only
twenty days to file "proposed anendnents” once records were turned
over to him

Bel i eving he was acting in conpliance with the |lower court's
order, M. Moore again anmended his 3.850 notion on April 20, 2000.
The | ower court had previously allowed M. Myore to anend. However,

because the lower court failed to address several pending public
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records matters before ordering M. Moore to file, that amendnent
contained little nore than the pleading filed before it. On the
ot her hand, the anmendnent struck by the | ower court was drafted with

the benefit of better (but inconplete) public records conpliance on

the part of state agencies*. The |lower court erred in not accepting
M. Moore's anendnent.

At the March 8th hearing, the | ower court had orally ordered
that M. More could file proposed anendnents based on new
information in the (yet to be turned over) records, or information
derived therefrom (PCR 770). M. Moore foll owed the order when he
filed his anmended notion. The |lower court struck the notion at the
April 20, 2000 hearing, erroneously believing that M. More had not
followed its oral pronouncenents:

Based on ny perusal of the proposed third
anmended 3.850, there is nothing in that notion
that arises fromthe information...purported or
represented to be that it arose fromthe
investigative file that is not contained in the

second anended notion to which the state has
reponed in witing.

But based on ny prior rulings I'mgoing to
find that there are no proposed anmendnents that
met the criteria that | set forth on March 8th.

Consequently, we are going to proceed on
t he second anended 3. 850.

SFurthernmore, this anendnent was hastily drafted due to M.
Moore having insufficient time to investigate and utilize what
records the agencies chose to provide.
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(PCR. 908).

This was fundanentally unfair to M. More and deni ed hi m due
process. The lower court canme to this conclusion wthout allow ng
M. Mbore's counsel an opportunity to point out where in the
amendnents the new information was | ocated (PCR 910-912). As one
exanple, Caiml (119 clainf® in the nmotion struck by the | ower
court clearly anmends the sane claimfromthe previous notion with
updat ed public records information.

Limting M. More to anending only with i nformation contai ned
in files provided 20 days or |less fromthe anendnent deadline was
al so fundanentally unfair. This was an insufficient and unreasonably
short amount of time, especially considering that M. More had been
diligently attenpting to get these files for nearly two years. See

generally Reed v. State, 640 So. 2d 1094, 1098 (Fla. 1994) (" Reed

shoul d be allowed a reasonable tinme to obtain any records to which he
is entitled and all owed a reasonable tinme to amend his petition under
rule 3.850 to include any pertinent information obtained fromthe

docunents"); Hoffrman v. State, 613 So. 2d 405, 406 (Fl a.

1993) ("Hof fman nay seek the relevant public records . . . and within
a reasonable tinme shall be permtted to amend his petition under rule

3.850, raising any new ground brought to light by the disclosure of

46Wal ton v. Duggar, 634 So.2d 1059, 1061 (Fla. 1993), nmkes it
clear that public records clains are cognizable in 3.850 notions.
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the public records"”). Furthernore, this limtation also prevented
M. More fromanending with information obtai ned through neans ot her
t han public records.

The failure of the |lower court to accept and consider the third
anended 3.850 notion deprived M. More due process of |aw, equal
protection under the law, and a full and fair hearing on the nerits
of these clains, as guaranteed under Article I, Sections Two, N ne
and Sixteen of the Florida Constitution, and under the Fifth and
Fourteenth Amendnents to the United States Constitution. This Court
must order the | ower court to accept the anmended 3.850 notion, and/or
order the lower court to hold a hearing on M. Mdore's outstanding
public records issues and allow M. More a reasonable tinme to anend
once the public records issues are resol ved.

ARGUMENT |V
THE LOVWER COURT JUDGE ERRED BY NOT
DI SQUALI FYI NG H MBELF FROM MR. MOORE' S
POSTCONVI CTI ON PROCEEDI NGS

Every postconviction defendant is entitled to full and fair

Rul e 3.850 proceedings. See Holland v. State, 503 So. 2d 1354 (Fl a.

1987); Easter v. Endell, 37 F.3d 1343 (8th Gr. 1994). Due process

al so guarantees every postconviction defendant the right to a
neutral, detached judiciary in order "to convey to the individual a
feeling that the governnent has dealt with himfairly, as well as to

mnimze the risk of m staken deprivations of protected interests.”

49



Carey v. Piphus, 425 U S. 247, 262 (1978). The actions of the | ower
court, however, created a justifiable fear in M. More that he was
not receiving fair and unbi ased treatnent in postconviction.

M. Mbore was provided postconviction counsel in July of 1998.
On or about August 19, 1998, counsel for M. More began requesting
public records from various agencies pursuant to Florida Rule of
Crim nal Procedure 3.852 (1996), and pursuant to Chapter 119 of the
Florida Statutes. Several agencies objected to the requests and nost
failed to provide M. Mwore with any public records. On Cctober 1,
1998, a new Florida Rule of Crimnal Procedure 3.852 took affect.
The | anguage in section 3.852 (h)(2) nmade it clear that this newrule
woul d apply to M. Mbore's case. Based on the |anguage in section
3.852 (h)(2), undersigned counsel nmade several new requests for
public records fromvarious agencies. The requests were based on
information contained in the few files and records M. More already
had in his possession. Again, several agencies filed objections to
t hese requests and, again, nost failed to provide any records to M.
Moor e.

On April 15, 1999, the |lower court issued an order scheduling a
hearing on the various objections (Supp. 265). In the scheduling
order, the lower court stated that the hearing was being held
pursuant to 3.852 (g)(3), a section clearly inapplicable to M.

Moore's case. The hearing was held on April 29, 1999 (PCR 560-738).
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On May 12, 1999, the lower court entered its orders fromthe Apri
29th hearing (Supp. 268-83). On May 21, 1999, M. More filed a
Motion for Reconsideration and\or Clarification wth the | ower court
(Supp. 284). On July 7, 1999, the lower court ruled on M. Moore's
Motion for Reconsideration and\or Clarification (nearly a nonth and
half later), ignoring this Court's anendnent to Fla.R CimP. 3.852
i ssued on July 1, 19994 (Supp. 407).

On June 22, 1999, while M. More's Mtion for Reconsideration
and\or Clarification was pending, M. More filed an anended Moti on
for Postconviction Relief (Supp. 300). M. More filed the

i nconpl ete notion nerely to preserve his right to receive public

records in postconviction, see Walton v. Duggar, 634 So.2d 1059 (Fl a.
1993), and to preserve his right to effective representation in
postconviction. M. More requested 60 days to further anmend the
post convi ction notion once he had received the public records he was
entitled to. On July 14, 1999, the |lower court entered an order
granting M. Moore's request to anmend the postconviction notion, but
only allowed M. More 30 days to file a final anmendnent fromthe

date of the order (Supp. 453). Nothing in the |ower court's order

4’Mr. Moore had suppl enented his May 21st Mtion for
Reconsi deration and\or Clarification with this Court's amendnent to
3.852 (Supp. 409).
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addressed the public records issues M. More had brought to its
attention in the anended 3. 850 noti on.
On July 19, 1999, M. Moore filed another Mtion for
Reconsi deration and Request for Hearing in response to this order
(Supp. 456). In said notion, M. More again pointed out, anong
other things, the difficulties he was having with public records
conpliance. On August 9, 1999, M. More filed a supplenent to this
notion and again requested a hearing on these matters (Supp. 468).
On August 17, 1999, the lower court entered an order setting a

new date for M. More's final anmended notion (Supp. 475). The new
date ordered was Septenber 20, 1999. Nothing in the order expl ai ned
how or why this particular date was determ ned by the | ower court.
Not hing in the order explained why M. More was being ordered to
file his final amended notion without a final public records
determ nation. Nothing in the order nmentioned M. More's two
requests for a hearing on these matters. The nost chilling aspect of
the order, however, involve the follow ng statements contained in the
order made by the | ower court:

This Court will not entertain any further

notions for extension of tinme, nor will this

Court entertain any further notions for

rehearing as to this deadline, no matter how

entitled.

(enphasi s added). The Court repeated this statenent a second tine in

t he sane Order:
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No further extensions of tine wll be
entertained, nor will any notions for rehearing
as to this order (no matter how entitled) be
ent ert ai ned.

(enphasi s added).

These statenents instilled in M. More a clearly justifiable
fear that the | ower court was unable or unwilling to fairly preside
over any hearings which may ultimtely determ ne whether M. Moore
will live or die. By telling M. More that he will be denied relief
no matter howentitled he is to that relief, the |l ower court was
telling M. More that he would not receive the due process to which
he i s unquestionably entitled in postconviction.

Al one, these statenents create a justifiable fear. However
taken together with other actions of the |ower court (denying M.
Moore public records to investigate and litigate his case in
post convi ction; denying M. More the opportunity to anmend his
postconviction notion with information gl eaned from public records;
refusing to issue orders to certain agencies to turn over public
records to M. Moore; and, nost inportantly, refusing to grant M.
Moore hearings on these and other matters), it creates a justifiable
fear in M. More that the | ower court never intended to provide him
wi th due process in the first place.

To establish a basis for relief a novant:

need only show "a well grounded fear that he
will not receive a fair trial at the hands of
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the judge. It is not a question of how the
judge feels; it is a question of what feeling
resides in the affiant's mnd and the basis for
such feeling." State ex rel. Brown v. Dewell,
131 Fla. 566, 573, 179 So. 695, 697- 98 (1938).
See also Hayslip v. Douglas, 400 So. 2d 553
(Fla. 4th DCA 1981). The question of
disqualification focuses on those matters from
which a litigant may reasonably gquestion a
judge's inpartiality rather than the judge's
perception of his ability to act fairly and
impartially.

Li vi ngston, 441 So. 2d 1083, 1086 (Fla. 1983) (enphasis added).
Because of the actions of the |lower court detailed above, M. Moore
had a well grounded fear that he was not being afforded fair and
unbi ased proceedi ngs in postconviction froman inpartial judge. By
refusing to disqualify hinself, the |lower court denied M. Moore's

state and federal due process rights. See In re Murchison, 349 U S

133 (1955); Taylor v. Hayes, 418 U.S. 488, 501 (1974); Carey V.

Pi phus, 425 U.S. 247, 262 (1978).
This Court should reverse the rulings of the |ower court,
return M. Moore's case to circuit court for further postconviction
proceedi ngs, and order the Chief Judge of the Fourth Judicial Grcuit
to reassign M. Moore's case to a different judge by random
sel ection.
ARGUMENT V
APPELLANT IS BEI NG DENI ED A PROPER APPEAL FROM
H' S CONVI CTI ON AND SENTENCE DUE TO OWM SSI ONS

IN THE RECORD. THE OWMM SSI ONS HAVE RENDERED
POSTCONVI CTI ON COUNSEL | NEFFECTI VE.
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M. Mbore was denied a proper direct appeal fromhis conviction
and sentence of death in violation of the Sixth, Ei ghth and
Fourteenth Anendnents to the United States Constitution, Art. 5,
section 3(b)(1) of the Florida Constitution and Florida Statutes
Annot at ed, Sec. 921.141(4), because a critical pretrial hearing was
never placed in the record on appeal.

During a June 23, 1993, pretrial conference in this case (See
Vol unme V, p.24, of the record on appeal), the trial court nmentions
"sone discussions on the record yesterday with counsel” regarding an
agreenent to continue M. More's case:

THE COURT: Thomas Moore is Case- No. 93-
1659. It's currently set for trial on July
12th. W had sone di scussions on the record
yesterday with Counsel -- the defendant wasn't
present. -- about the inability because of

di scovery to be ready for trial by July 12th.

We seemingly, | guess agreed to sone type of
cont i nuance.

Id. M. More's absence fromthis critical stage of his trial

proceedi ngs violated his Fifth, Sixth, E ghth and Fourteenth

Amendnent rights (see Argunent VI, infra), but M. More is prevented

fromsufficiently pleading this claimbecause what actually

transpired at the proceeding is omtted fromthe record on appeal .
The circuit court is required to certify the record on appeal

in capital cases, Fla. Stat. Ann. sec. 921.141(4), Fla. Const. art.

5, sec. 3(b)(1), and when errors or om ssions appear, re-examnation

of the conplete record in the lower tribunal is required. Delap v.
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State, 350 So. 2d 462 (Fla. 1977). Because the circuit court erred
when it certified an inconplete record, this Court should relinquish
juridiction to the circuit court to discover what transpired at this
critical stage of M. Moore's trial.

M. Moore also asserts that his trial counsel rendered
ineffective assistance in failing to assure that a proper record of
t he June 22nd proceedi ngs was nmade, and that M. Moore's direct
appeal counsel rendered ineffective assistance of counsel for failure
to discover this omssion in the record.

These errors prejudiced M. More. The inconplete record
prevented a proper direct appeal to the Florida Suprene Court. The
inconplete record is also preventing M. Muore fromfully presenting
hi s postconviction clains to this Court, and will also prevent a
proper review of M. Moore's conviction and sentence by this Court.
Lastly, the mssing record prevents undersi gned counsel from
rendering effective assistance in postconviction. Relief is
required.

ARGUVENT VI
APPELLANT' S ABSENCE FROM CRI TI CAL STAGES OF H S
TRI AL VI OLATED H' S RI GHTS UNDER THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON, AS WELL AS FLORI DA RULE OF
CRI M NAL PROCEDURE 3. 180.

M. More was involuntarily absent fromcritical stages of the

proceedi ngs which resulted in his conviction and sentence of death.
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A crimnal defendant's Sixth and Fourteenth Anendnment right to be
present at all critical stages of the proceedings against himis a

settled question. See, e.qg., Francis v. State, 413 So.2d 493 (Fl a.

1982); Illinois v. Allen, 397 U S. 337, 338 (1970); Hopt v. Utah, 110

U S 574, 579 (1884); Diaz v. United States, 223 U S. 442 (1912);

Proffitt v. Wainwight, 685 F.2d 1227 (11th Cr. 1982); see also Fla.

R Cim P. 3.180. The standard announced in Hall v. \Wainwight, 805

F.2d 945, 947 (11th G r. 1986), is that "[w here there is any
reasonabl e possibility of prejudice fromthe defendant's absence at
any stage of the proceedings, a conviction cannot stand. Estes V.

United States, 335 F.2d 609, 618 (5th Cr. 1964), cert. denied, 379

U.S. 964 (1965); Proffitt, 685 F.2d at 1260."

During a June 23, 1993, pretrial conference in this case (See
Vol unme V, p.24, of the record on appeal), the trial court nmentions
"sone discussions on the record yesterday with counsel” regarding an
agreenent to continue M. More's case:

THE COURT: Thomas Moore is Case- No. 93-
1659. It's currently set for trial on July
12th. W had sone discussions on the record
yesterday with Counsel -- the defendant wasn't
present. -- about the inability because of

di scovery to be ready for trial by July 12th.
We seemingly, | guess agreed to sone type of
cont i nuance.

Id. Cdearly, M. More was absent fromthis critical stage of the

trial. M. More's absence during this critical stage violated his
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Fifth, Sixth, Eighth, and Fourteenth Amendnent rights, as well as the
requi renents of Florida Rule of Crimnal Procedure 3.180(a)(3).

Had M. Moore been present and fully advised of the reasons his
attorney wanted to continue his trial, he would have wi thdrawn his
wai ver of the right to a speedy trial. M. More had signed a form
wai ving his right to a speedy trial. However, he signed the formon
May 11, 1993, based on advice from defense counsel unrelated to the
"di scovery" problens ostensibly alleged to the trial court at the
June 22nd hearing. For unknown reasons, and wi thout M. More's
know edge, defense counsel chose not to file the waiver until after
the June 22nd unreported heari ng.

Def ense counsel should have objected to the proceeding in his
client's absence but ineffectively failed to do so. Regardl ess,
def ense counsel failed to advise his client of the reasons he wai ved
at the unreported hearing held on the 22nd, in violation of his duty
to involve an accused in any decision to waive speedy trial rights.

See, Qutierrez v. Baker, 276 So.2d 470 (Fla. 1973). Worse still,

defense counsel failed to advise M. Myore of the consequences of

wai ving his right to a speedy trial before filing it with the court.
This was deficient performance that prejudiced M. More. This

unnecessary delay put M. Myore's trial on hold for over four nonths.

During this tinme, the state managed to "di scover" several w tnesses,

or "discover" additional testinmony fromw tnesses previously spoken
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to. The new testinony discovered by the state al so included details
of confessions M. More can establish were false. The prejudice to
M. Moore is a conviction and sentence based upon unreliable and
fal se testinony.

M. Moore was al so not present when the jurors were sworn in
M. Moore never validly waived his right to be present during this
critical stage of the trial

M. Moore's involuntary absence during these critical stages of
his trial violated his established rights*. The |ower court erred
in denying relief without an evidentiary hearing. This Court should
reverse and send the case back to the circuit court for an
evidentiary hearing to determne all of the circunstances surroundi ng
M. Moore's absence fromthis proceeding, as well as to determ ne the
facts surrounding trial counsel's actions (or |ack thereof) regarding

this matter.

48Unfortunately, M. Moore is prevented fromsufficiently
pl eading this claimdue to the fact that the rel evant proceedi ngs are
omtted fromthe record (see CaimyV, supra).
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ARGUVENT VI |

MR MOORE WAS DENIED HI' S Rl GHTS UNDER AKE V.
OKLAHOVA AT THE GUI LT AND PENALTY PHASES OF H' S
CAPI TAL TRI AL WHEN COUNSEL | NEFFECTI VELY FAI LED
TO PROVI DE THE NECESSARY BACKGROUND | NFORMATI ON
TO MR MOORE' S MENTAL HEALTH CONSULTANT, AND
FAI LED TO OBTAI N OTHER NECESSARY EXPERT
ASSI STANCE. THE LONER COURT ERRED | N REFUSI NG
TO CONSI DER THI' S CLAI M®,
M. More's was entitled to conpetent expert assistance at both

phases of his capital trial. See Ake v. Cklahoma, 470 U. S. 68

(1985). Specifically, M. More was entitled to a professionally
conpetent, court-funded evaluation to determne his nental status at
the tinme of the offense, to determne his nental status at trial, and
to determ ne whether mtigating circunstances existed in his case.
Trial counsel had a duty to ensure M. Mbore received conpetent

assi st ance.

Dr. Harry Krop was appointed by the Court to conduct a
confidential evaluation of M. Mwore in connection with this case.
Prior to the examnation, Dr. Krop was provided with the hom cide
continuation report of this case as well as sone of M. More's
crimnal records, for consideration in evaluating M. More. Dr.
Krop was al so provided a paragraph I ength summary of M. Moore's

"social history" witten by M. More's trial counsel. The purpose

4This Caimwas sufficiently pled in M. More's Third Anended
Motion to Vacate Judgnent of Conviction and Sentence (PCR 340).
However, the |lower court erroneously refused to consider M. Mbore's
Third Arended Motion (See Claimlll, supra).
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of the evaluation, according to M. More's trial counsel, was
"primarily for . . . a penalty phase assessnent."”

Dr. Krop conducted a psychol ogi cal evaluation of M. More on
August 19, 1993. The purpose of the evaluation, as Dr. Krop
understood it, was "to determne possible mtigating factors rel ated
to allegations that he [M. Mwore] commtted First Degree Murder."
Dr. Krop concluded that M. More's history of al cohol and drug abuse
"appear to be mtigating factors.” Dr. Krop requested that he be
able to review all of M. More's prior crimnal records and prison
records, including PSI's, as well as current jail records and any
avai |l abl e school records to explore additional mtigating factors.
Dr. Krop also wanted to review records pertaining to M. More's
father's nurder and to interview famly nmenbers to obtain additional
background information to further supplenent and have a conpl ete and
accurate evaluation. Apparently, Dr. Krop was never provided these
t hi ngs, and no further eval uati on was perforned.

The eval uation performed by Dr. Krop on M. Moore was
i nconplete and wholly unreliable and failed to conport with due
process in several ways: 1) the evaluation was based on a reported
social history that was inconplete and unreliable; 2) the evaluation
failed to take into account M. Moore's nedical history, which would
have reveal ed that M. More suffered synptons consistent with toxic

chem cal exposure; 3) the evaluation failed to take into account M.
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Moore's medi cal history, which would have reveal ed that M. Moore
suffered various types of head trauma; and 4) the eval uation was
performed for purposes of mtigation only, when a conpetent

eval uati on woul d have reveal ed issues related to the guilt phase of
trial.

The due process clause requires protection of the right to
conpetent nental health assistance as a nmatter of fundanental
fairness to the defendant and in order to assure reliability in the
truth-determ ning process. Ake. As the Court explained in Ake, the
provi sion of conpetent psychiatric expertise to a defendant assures
the defendant "a fair opportunity to present his defense,” id. at 77,
and al so "enable(s) the jury to nmake its nbst accurate determ nation

of the truth on the issues before them" See also Smth v.

McCorm ck, 914 F.2d 1153 (9th Cr. 1990); Cowey v. Stricklin, 929

F.2d 640 (11th Gr. 1991).

| ndependent of the requirenents of the due process cl ause
itself, Florida has created a state law entitlenent to the valid
eval uation of nental status that is protected by the due process
clause. In Florida, a crimnal defendant is entitled to eval uation
of his or her nental status upon request unless the trial judge is
"clearly convinced that an exam nation is unnecessary . . . ." Jones

v. State, 362 So.2d 1334, 1336 (Fla. 1978); Mason v. State, 489 So.2d

734 (Fla. 1986). Florida |law, therefore, mandates eval uati on of
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ment al status upon the existence of specified factual predicates.
When such an interest is created by state law, it is protected by the

due process clause. See Hewitt v. Helns, 459 U. S. at 47 ("use of

explicitly mandatory | anguage in connection with requiring specific
subst antive predicates denmands a conclusion that the state has

created a protected liberty interest"”); Geenholtz v. Inmates of

Nebraska Penal and Correctional Conplex, 422 U. S. 1, 10 (1979) (due

process is required when there is a "set of facts which, if shown,
mandate a decision favorable to the individual"). Because the
function of the due process clause in this context is "to insure that
the state-created right is not arbitrarily abrogated,” Wlfe v.
McDonnel I, 418 U. S. 539, 557 (1974), it protects a Florida defendant
agai nst professionally inconpetent and invalid evaluation of his or
her nental status. Because such eval uations would be the functional
equi val ent of no evaluation at all, the State nust be required to
provi de professionally conpetent and valid evaluation in order to
effectuate the right it has created.

The nental health expert nmust protect the client's rights, and
the expert violates these rights when he or she fails to provide

adequate assistance. State v. Sireci, 502 So. 2d 1221, 1224 (Fl a.

1987); Mason v. State. The expert also has the responsibility to

obtain and properly evaluate and consider the client's nental health

background. Mason, 489 So. 2d at 736-37. The United States Suprene
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Court has recogni zed the pivotal role that the nental health expert
plays in crimnal cases:

[When the State has nade the defendant's
mental condition relevant to his crimnal
culpability and to the puni shnment he m ght
suffer, the assistance of a psychiatrist may
wel |l be crucial to the defendant's ability to
mar shal his defense. In this role,

psychi atrists gather facts, through

pr of essi onal exam nation, interviews, and

el sewhere, that they wll share with the judge
or jury; they analyze the information gathered
and fromit draw plausible conclusions about

t he defendant's nmental condition, and about the
effects of any disorder on behavior; and they
of fer opinions about how the defendant's nent al
condi tion m ght have affected his behavior at
the tinme in question. They know the probative
gquestions to ask of the opposing party's
psychiatrists and how to interpret their
answers. Unlike lay w tnesses, who can nerely
descri be synptons they m ght believe m ght be
rel evant to the defendant's nental state,
psychiatrists can identify the "elusive and

of ten deceptive" synptons of insanity, and tel
the jury why their observations are rel evant.

Ake, 105 S. C. at 1095 (citation omtted).

Ceneral ly accepted nental health principles require that an
accurate nedical and social history be obtained "because it is often
only fromthe details in the history" that organic di sease or nmjor
mental illness may be differentiated froma personality disorder. R

Strub & F. Black, Organic Brain Syndrone, 42 (1981). Thi s

hi storical data nust be obtained not only fromthe patient but from
sources independent of the patient. Patients are frequently
unreliable sources of their own history, particularly when they
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suffer fromhead injury, drug addiction,

al coholi sm nent al

retardation, and other serious nental illness such as schizophreni a.

Consequently, a patient's know edge may be distorted by know edge

obtained fromfamly and his own organic or nental disturbance, and a

patient's self-report is thus suspect:

[I]t is inpossible to base a reliable

constructive or predictive opinion solely on an

interview with the subject. The thorough
forensic clinician seeks out additional
information on the all eged of fense and data on
the subject's previous antisocial behavior,
together with general "historical" information
in the defendant, relevant nedical and
psychiatric history, and pertinent information
in the clinical and crimnological literature.
To verify what the defendant tells himabout

t hese subjects and to obtain information
unknown to the defendant, the clinician nust
consult, and rely upon, sources other than the
def endant .

Bonni e & Sl obogin, The Role of Mental Health Professionals in the

Crim nal

727 (1980) (cited in Mason, 489 So. 2d at 737).

Process: The Case of Inforned Specul ation, 66 Va. L. Rev.

M. Mbore was deni ed conpetent nental health assistance in

violation of Ake. Dr. Krop did not possess any significant

i ndependent background data because counsel failed to investigate,

prepare the material, and/or have the necessary funds to

expert for further eval uation.

fromthe inconpetent nental health assistance is clear.
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in the outconme of the entire trial is underm ned, and the results of
bot h phases are unreliable.

The hol ding in Ake applies not only to nental health experts
but to other experts as well. The rationale underlying the holding of
Ake conpel s such a conclusion, in that it is based upon the due
process requirenent that fact-finding nust be reliable in crimnal
proceedi ngs. Ake, at 77-83. M. More was denied his rights under
Ake, denied his right to effective assistance of counsel, and denied
a fair adversarial testing because his trial counsel failed to obtain
t he assi stance of other experts necessary to ensure a reliable fact-
finding process.

During M. Moore's trial, the state presented a fire expert to
testify regarding the fire that had occurred in the victims house
presumably set after the nurder had occurred. However, evidence and
records in the defense attorney's possession contradi cted nuch of
this expert's testinony. Trial counsel did not effectively expose
t hese inconsistencies to the jury. Mre inportantly, trial counsel
failed to retain a fire expert to review these inconsistencies and
present testinmony to rebut the state's fire expert. M. More was
prejudi ced by this deficiency because the inconsistencies were
rel evant to many aspects of the state's case: 1) the tines testified
to by several state witnesses; 2) the inconsistent testinony of

codef endant C enons; and, 3) other wtness testinony. Because of
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trial counsel's deficiency, the jury was unable to make reliable
findings of fact.

During M. Moore's trial, the state presented the testinony of
medi cal exam ner Dr. Bonifacio Floro. Dr. Floro testified regarding,
anong other things, bullet trajectories and the manner in which the
victimdi ed. However, evidence and records in the defense attorney's
possessi on contradi cted much of this expert's testinony. Trial
counsel was ineffective in failing to expose these contradictions
during Dr. Floro's testinony, contradictions which cast serious doubt
on the factual story presented to the jury by the state.

Furthernore, trial counsel was ineffective for not retaining an

i ndependent nedi cal exam ner who could provide a professionally
trained opinion to the jury regarding the rel evance of these
contradictions to M. Moore's defense. Again, because of trial
counsel 's deficiency, the jury was unable to nmake reliable findings
of fact.

M. More's trial counsel also had in his possession evidence
and records which indicated M. More, on the day of the incident,
was functioning with serious nental deficiencies due to the
consunption of various drugs. Trial counsel was deficient for not
retaining the services of a pharmacol ogi st or other qualified expert
to testify to the effects of these various drugs, especially after

t he one expert retained by the defense informed counsel of the
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mtigating value of this information. Furthernore, had counse
sufficiently investigated, he would have discovered that M. Moore
was using | arge anounts of cocaine on the day in question right up to
the time of the incident. Undersigned has | ocated w tnesses who can
testify to this, sone of whomwere known to defense counsel at the
time of the trial. This fact further conpounds trial counsel's
i neffectiveness for not obtaining a qualified drug-use expert.

As a result of the foregoing, M. More's constitutional right
to conpetent expert assistance was violated. The |ower court erred
in refusing to consider this claim as well as refusing to grant M.

Moore an evidentiary hearing. M. Mpore is entitled to relief.

ARGUMENT VI | |

THE FLORI DA LEG SLATURE HAS UNLAWFULLY

OVERRULED CONSTI TUTI ONAL CASELAW REGARDI NG

KNOW NG AND VOLUNTARY WAI VER OF FUNDAMENTAL

RIGHTS I N VI OLATION OF THE FI FTH AND SI XTH

AVMENDVENTS TO THE UNI TED STATES CONSTI TUTI ON

AND CORRESPONDI NG FLORI DA LAW

In Fla. Stat. 88 922.105(1) and (2), the Legislature purports

to create a situation whereby M. More was to have "el ected" to be
executed and disfigured in the electric chair wthin 30 days of the
sections being signed into |l aw or el se be considered to have, by
statute, waived such an "election" and be given a potentially Iethal
injection adm ni stered by an untrained, unskilled, unknown DOC death

squad who has no witten procedures to follow
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As recently noted in an opinion fromthis Court, "A change to
lethal injection for inmates may be |l egally attainabl e based upon an
express waiver by the prisoner of any contest to the nethod of

execution."” Provenzano v. Myore, 744 So.2d 413, 419 (Fla. 1999)

(wWlls, J., concurring). M. More has nade no such wai ver.

To presune that a person has waived one thing and el ected
anot her by being silent is, at best, intellectual dishonesty. M.
Moore did not, and still does not, know his options and he has never
acted in such a way that would legally allow a valid choice or waiver
to be found. If, contrary to M. Moore's position, the new
| egi slation applies to him he had only 48 hours from sonetine on
January 26, 2000, to make an "election." However, DOC had no | et hal
i njection procedures whatsoever in effect until after that 48-hour
peri od had passed. %

Furthernore, by relying on the instant unconstitutional
statute, the State cannot neet its burden of establishing a valid
wai ver because none of the procedural requirenents for waiving a
fundamental right is included in 88 922.105(1) and (2). A waiver of

a fundamental constitutional right nust conmport with stringent

0t should be noted here that these first "procedures" rel eased
by DOC gave M. Moore absolutely no useful information fromwhich to
make any "election.” Furthernore, what DOC has revealed to date to
M. More would still fall far short of the quantum of information
required for himto nake any infornmed choice.
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procedural requirenents--a fact that the Legislature is not at
liberty to change. Such a right may only be deened waived after a
court has determned that the decision to waive the right is know ng

and voluntary. See, e.qg., Godinez v. Mdrran, 509 U S. 389, 400

(1993). Courts are obligated to enbark upon this "serious and
wei ghty responsibility" precisely because of the inport of the

constitutional rights involved. Johnson v. Zerbst, 304 U S. 458, 465

(1938); see also Schneckloth v. Bustanente, 412 U.S. 218, 237-38

(1973) (fundanental rights include rights to counsel, both at trial
and upon a guilty plea; right to confrontation; right to a jury
trial; right to a speedy trial; and right to be free from double

j eopardy). The waiver nust appear on the record. Johnson v. Zerbst,

304 U. S. at 465; see also, United States v. Christensen, 18 F.3d 822,

824 (9th Gr. 1994). A waiver can be accepted only after the person

has had the opportunity to consult with counsel. See, e.qg., Brady v.

United States, 397 U S. 742, 748 n.6 (1970).

M. More is entitled to relief. The lower court refused to
consider this claimwhen it struck M. More's Third Arended Mtion
to Vacate Judgenent of Conviction and Sentence (See Claimlll,
supra). This Court should rule that Fla. Stat. 88 922.105(1) and (2)

are unconstitutional.
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ARGUMENT | X
MR. MOORE WAS DENIED A FAIR TRIAL AND A FAI R,
RELI ABLE AND | NDI VI DUALI ZED CAPI TAL SENTENCI NG
DETERM NATI ON I N VI OLATION OF THE FI FTH, SI XTH
El GHTH, AND FOURTEENTH AVMENDMENTS, BECAUSE THE
PROSECUTOR S ARGUMENTS AT THE GUI LT/ | NNOCENCE
AND PENALTY PHASES M SSTATED THE LAW AND FACTS,
AND VERE | NFLAMVATORY AND | MPROPER.  DEFENSE
COUNSEL' S FAI LURE TO RAI SE PROPER OBJECTI ONS
WAS DEFI Cl ENT PERFORMANCE WHI CH DENI ED MR
MOORE EFFECTI VE ASSI STANCE OF COUNSEL. °%

The trial court erred in denying M. More's claimthat the
prosecutors' acts of msconduct, both individually and cumul atively,
deprived M. Moore of his rights under the Sixth, Ei ghth, and
Fourteent h Anendnents.

Unchal | enged prosecutorial argunent during M. More's trial
and sentencing proceedings violated the Sixth, Ei ghth and Fourteenth
Amendnents to the United States Constitution. The prosecutor's
argunments were fraught with inproper comments and coments which
relied on facts not in evidence. Defense counsel's failure to object
to these blatantly inproper coments constituted ineffective
assi stance of counsel. No reasonable tactic exists for this failure.

During the State's guilt-phase rebuttal argunent, the
prosecutor inproperly and prejudicially referred to M. More as "the

devil." (R 1262). The exact statenent was as foll ows:

Crinme conceived in hell wll not have any
angel s as witnesses. And, |adies and

1 aim XI11 of the Second Arended Motion to Vacat e.
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gentl eman, as true as that statenent is, G and

Park is hell. And that man right there is the

devi | .
(R 1262) (enphasis added). The prosecutor went on to nmake a simlar
reference during the penalty-phase argunent. (R 1520). At no tine
di d defense counsel object to these inproper argunents.

During the State's penalty-phase argunment, the prosecutor also
i nproperly argued that the mtigation testinony and evi dence
presented by the Defense should be considered as aggravation by the
jury. (R 1527). 1In doing so, the State was urging the jury to
consi der non-statutory aggravating factors in violation of Florida
Statute 921.141(5), which limts the aggravating factors to be
considered to the fourteen provided by the legislature. In Mller v.
Wite, the Florida Suprene Court confirnmed, "The aggravating
circunstances specified in the statute are exclusive, and no others
may be used for that purpose.” 373 So.2d 882, 885.

During voir dire, the prosecutor also attenpted to inproperly
shift to M. More the burden of proving whether he should live or
die (R 199). The prosecutor did this despite the fact that it is
i nproper to shift the burden to the defendant to establish that
mtigating circunstances outweigh aggravating circunstances. See

Mul |l aney v. Wlbur, 421 U S. 684 (1975). 52

52M. Moore also asserts that the trial court's instructions
i nproperly shifted the burden to M. Moore to prove that death was an
i nappropriate sentence, and that the court enployed a presunption of
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Al though a decision to inpose the death penalty nust "be, and
appear to be, based on reason rather than caprice or enotion,"

Gardner v. Florida, 430 U S. 349, 358 (1977) (opinion of Stevens,

J.), here, because of the prosecutor’'s inflammtory argunent, death

was i nposed based on enotion, passion, and prejudice. See Cunni ngham

V. Zant, 928 F.2d 1006, 1019-20 (11th Cr. 1991).
Argunents such as those presented in M. More's case have been
| ong- condemmed as viol ative of due process and the Ei ghth Amendnent.

See Drake v. Kenp, 762 F.2d 1449, 1458-61 (11th G r. 1985)(en banc).

Such arguments render a sentence of death fundanentally unreliable
and unfair. Drake, 762 F.2d at 1460 ("[T]he remark's prejudice
exceeded even its factually msleading and |l egally incorrect

character ...."); Potts v. Zant, 734 F.2d 526, 536 (11th G

1984) (because of i nproper prosecutorial argunent, the jury may have

"failed to give its decision the independent and unprejudi ced

consideration the law requires"). See also Wlson v. Kenp, 777 F.2d

621 (11th Gr. 1985); Newon v. Arnontrout, 885 F.2d 1328, 1338 (8th

Cir. 1989), quoting Coleman v. Brown, 802 F.2d 1227, 1239 (10th Cr
1986) ("' [a] decision on the propriety of a closing argunment nust | ook

to the Eighth Anmendnent's command that a death sentence be based on a

death in sentencing M. Mywore. (See CQaimXlll of the Second Anended
Motion to Vacate.) The trial court ruled that the issue was
procedurally barred and "facially insufficient as a matter of |law "
(PCR 539).
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conpl ete assessnent of the defendant's individual circunstances ..
and the Fourteenth Amendnent's guarantee that no one be deprived of
life without due process of law ") (citations omtted).

The Florida Suprene Court has held that when inproper conduct
by a prosecutor "perneates" a case, as it has here, relief is proper.

Now t zke v. State, 572 So.2d 1346 (Fla. 1990). M. Mbore's jury

returned a death reconmendati on. M. More's sentence of death

violates the eighth and fourteenth anmendnents. See Elledge v. State,

346 So. 2d 998, 1002-03 (Fla. 1977); Barclay v. Florida, 463 U. S

939, 955 (Fla. 1983).
Further, the prosecutor's closing argunent "inproperly

appeal [ed] to the jury's passions and prejudices.” Cunninghamv.

Zant, 928 F.2d 1006, 1020 (11th Cr. 1991). Such remarks
prejudicially affect the substantial rights of the defendant when
they "so infect the trial with unfairness as to make the resulting

conviction a denial of due process.” Donnelly v. DeChristoforo, 416

U S. 647 (1974). The Florida courts have held that "a prosecutor's
concern 'in a crimnal prosecution is not that it shall win a case,
but that justice shall be done.' Wiile a prosecutor 'may strike hard
blows, he is not at liberty to strike foul ones."" Rosso, 505 So. 2d
at 614. The Florida Suprene Court has called such inproper

prosecutorial comentary "troubl esone,” Bertolotti v. State, 476 So.

2d 130, 132 (Fla. 1985), and when inproper conduct by the prosecutor
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"perneates" a case, as it did here, relief is proper. Nowtzke v.

State, 572 So. 2d 1346 (Fla. 1990).

Def ense counsel's unreasonable failure to object to any of the
prosecution's inproper acts prejudiced M. More. Counsel could have
no tactical or strategic reason for consistently failing to object
and was ineffective.

The trial court denied relief because the claimwas not raised
on direct appeal and thus was procedurally barred. M. Mbore
responds that the prosecutor's conduct was so egregi ous and so
viol ati ve of notions of due process and fundanental fairness as to
rise to the level of fundanmental error. \Were fundanental error is
present, as is the case here, the procedural bar does not apply and

the claimshould be heard on the nerits. See Rogers v. State, 2001

W. 197014 (Fla.); Ubin v. State, 714 So.2d 411 (Fla. 1998); Kilgore

v. State, 688 So.2d 895 (Fla. 1996).

The trial court also denied relief on the ineffective
assi stance of counsel aspect of the claim saying that, "The
def endant may not seek to avoid this procedural bar by couching his
claimin terns of ineffective assistance of counsel."” (PCR p. 534)
| neffective assi stance of counsel is a proper postconviction claim
Mor ecever, any ineffective assistance of counsel claimis derived
froman act or om ssion by counsel which may be a cognizable claimin

its own right. In this case, trial counsel's failure to object to
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numer ous i nstances of prosecutorial msconduct was so unreasonabl e as
to provide grounds for relief independent of any relief sought for
the prosecutorial msconduct. Trial counsel's ineffectiveness
prejudiced M. Mwore, and M. More should be granted an evidentiary
hearing on this issue.

ARGUMENT X

EXECUTI ON BY ELECTRI CUTI ON | S CRUEL AND UNUSUAL
PUNI SHVENT.

Executing M. More by electricution violates his rights under
the Eighth and Fourteenth Amendnents of the United States
Constitution, as well as the correspondi ng provisions of the Florida
Constitution, because the punishnment is cruel and/or unusual. (This
Caimwas fully briefed in M. More's Second Anended Mtion to
Vacate, as well as M. More's Third Arended Motion to Vacate which
was erroneously struck by the I ower court) This is a valid issue so
long as the possibility remains that this form of execution can be
carried out by the State. 1In fact, problens with executions in
recent years indicate the State's inability to humanely carry out a
death sentence by electricution. Just as chilling as the history of
mutil ations and botched executions is the State's consi stent
reluctance to accept responsibility for its actions. The State has
deni ed the existence of a problem covered it up, and when it coul d

hide the truth no | onger enployed stop-gap neasures that caused nore
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harm t han good. Judicial intervention is required, and an
evidentiary hearing is warranted.
ARGUMENT X
MR. MOORE' S DEATH SENTENCE WAS PREM SED UPON
FUNDAMENTAL ERROR BECAUSE THE JURY RECEI VED
| NADEQUATE GUI DANCE CONCERNI NG THE AGGRAVATI NG
Cl RCUMSTANCES. FLORIDA' S STATUTE SETTI NG FORTH
THE AGGRAVATI NG Cl RCUMSTANCES | S FACI ALLY VAGUE

AND OVERBROAD | N VI OLATI ON OF THE ElI GHTH AND
FOURTEENTH AMENDIVENTS.

M. More's jury did not receive conplete and accurate
instructions defining the aggravating circunstances in a
constitutionally narrow fashion. The jury was instructed on three
aggravating factors. The jury was not advised on the elenents of the
aggravating factors which the State had to prove beyond a reasonabl e
doubt. As a result, the jury was given unbridled discretion to
return a death recommendation. Specifically relying upon the tainted
death recomendation, the trial court sentenced M. More to death

At the conclusion of the penalty phase, the trial court
instructed M. Moore's jury on three (3) aggravating factors. Those
i nstructions were:

1. The defendant has previously been
convi cted of another capital offense or of a
felony involving the use or threat of violence
to sone person. For the purposes of this case
the crimes of aggravated battery and arned
robbery are felonies involving the use or

threat of violence to another person.

2. The crime for which the defendant is
to be sentenced was commtted for the purpose
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of avoiding or preventing a |lawful arrest or
ef fecting an escape from cust ody.

3. The crine for which the defendant is
to be sentenced was commtted for financial
gai n.
(r. 1544). In inposing a death sentence the trial court found the

presence of all three aggravating factors (R 1583-4).

Under Espinosa v. Florida, 112 S. . 2926 (1992), the United

States Suprene Court held that a Florida penalty phase jury is a co-
sentencer under Florida |law and therefore nust receive
constitutionally adequate instructions on aggravating circunstances.
In so holding, the United States Suprene Court determ ned that the
Florida Supreme Court had previously failed to correctly apply

Maynard and Godfrey v. Ceorgia, 446 U S. 420 (1980). Espinosa, at

2928. Instructions regarding all aggravating circunstances have to

conport with the Eighth Anendnent. MWalton v. Arizona, 110 S. C

3047 (1990).

The jury was al so instructed "that the crime for which the
defendant is to be sentenced was commtted for financial gain" (T.
1505). The jury was given no guidance to the elenments of this
aggravating circunstance in violation of the Ei ghth Amendnent. The
law is clear that the aggravator of "pecuniary gain" is not
applicable unless it is the primary or sole notive for the crine.

The Florida Suprene Court has held that this factor does not apply as
a matter of law unless there is "sufficient evidence to prove a
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pecuniary notivation for the nmurder itself beyond a reasonabl e

doubt." Peek v. State, 395 So. 2d 492 (Fla 1980); Sinmons v. State,

419 So. 2d 316, 318 (Fla. 1982) (followed in Rogers v. State, 511 So.

2d 526 (Fla. 1987)); Scull v. State, 533 So. 2d 1137, 1142 (Fl a.
1988)( "[I]t has not been shown beyond a reasonabl e doubt that the
primary notive for this killing was pecuniary gain.").

M. More's jury failed to receive any limting instructions on
t he aggravator of "pecuniary gain." As a result, the instruction on

this aggravator "fail[ed] adequately to inform[M. More's] jur[y]

what [it] nust find to inpose the death penalty.” Mynard v.

Cartwight, 486 U S at 361-62. M. More's jury nmust be presuned to

have relied on this vague jury instruction. Stringer v. Black 112 S
Ct. 1130 (1992). This was Ei ghth Amendnent error and it was not
harmm ess beyond a reasonabl e doubt, especially considering that the
jury was instructed on, and the Court found, that the nurder was
commtted for the purpose of avoiding arrest. Furthernore, it was

i nproper doubling of aggravating circunstances for the jury to be
instructed on, and the Court to find, both the pecuniary gain

aggravator and the avoid arrest aggravator. See R chardson v. State,

437 So. 2d 1091 (Fla. 1983); Provence v. State, 337 So. 2d 783, 786

(Fla. 1976); dark v. State, 379 So. 2d 97, 104 (Fla. 1980); Wity v.

State, 402 So. 2d 1139 (Fla. 1981).
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The instructional errors in this case cannot be harm ess
because mtigation was before the sentencers which could have served

as the basis for alife sentence. See Hall v. State, 541 So. 2d

1125, 1128 (Fla. 1989); Hitchcock v. State, 614 So. 2d 483 (Fl a.

1993); Janes v. State. Because of the instructional errors in this

case, all three aggravating factors found nust be stricken, and M.
Moore nust be given a life sentence. To the extent that counsel did
not properly object to these errors, such failures constitute

i neffecti ve assi stance of counsel. Harri son v. Jones, 880 F.2d 1279

(11th Gr. 1989); Starr v. Lockhart. Relief is proper.
CONCLUSI ON

On the basis of the argunent presented herein, and on the basis
of what was submtted to the |ower court, M. Moore respectfully
submts that he is entitled to relief fromhis unconstitutiona
conviction and sentence, that he is entitled to have his Third
Amended Motion (struck by the | ower court) considered by an
appropriate court, that he is entitled to an evidentiary hearing on
hi s postconviction clainms, and to all other relief that the Court
deens just and proper.

| HEREBY CERTIFY that a true copy of the foregoing Brief has
been furnished by United States Mail, first class postage prepaid, to

all counsel of record on April 2, 2001.

GREGORY C. SM TH
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