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PRELI M NARY STATEMENT

This is Tormy Qudi nas' first habeas corpus petition in
this Court. Art. |, Sec. 13 of the Florida Constitution
provides: "The wit of habeas corpus shall be grantabl e of
right, freely and without cost."” This petition for habeas
corpus relief is filed to address substantial clains of error
under the Fourth, Fifth, Sixth, Ei ghth and Fourteenth
Amendnents to the United States Constitution. These clains
denonstrate that Tomry Gudi nas was deprived of the right to a
fair, reliable, and individualized trial and sentencing
proceedi ngs and that the proceedings resulting in his
conviction and death sentence viol ated fundanent al
constitutional inperatives.

Citations shall be as follows: The record on appeal
concerning the original court trial proceedings shall be
referred to as "R ___ " followed by the appropriate volune and
page nunbers. The record on appeal concerning the original
court penalty phase proceedings shall be referred to as "ST

foll owed by the appropriate volune and page nunbers. The
post conviction record on appeal will be referred to by the
appropriate volune and page nunbers. Al other references

will be self-explanatory or otherw se expl ai ned herein.
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| NTRODUCTI ON

Significant errors which occurred at Tommy Gudi nas’
capital trial and sentencing were not presented to this Court
on direct appeal due to the ineffective assistance of
appel | at e counsel .

The issues, which appell ate counsel negl ected,
denonstrate that counsel's performance was deficient and that
the deficiencies prejudiced Tomry Gudi nas. "[E]xtant |egal
principles...provided a clear basis for ... conpelling

appel l ate argunent[s]." Fitzpatrick v. Wainwight, 490 So.2d

938, 940 (Fla. 1986). Neglecting to raise fundanental issues
such as those discussed herein "is far bel ow the range of
accept abl e appel | ate performance and nust underm ne confi dence
in the fairness and correctness of the outcone.” W]Ison v.

Wai nwright, 474 So.2d 1162, 1164 (Fla. 1985). Individually

and "cunul atively," Barclay v. Wainwight, 444 So.2d 956, 959

(Fla. 1984), the clains appellate counsel omtted establish
that “confidence in the correctness and fairness of the result
has been underm ned." WIson, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions which were
ruled on in direct appeal, but should now be revisited in

i ght of subsequent case law in order to correct error in the



appeal process that denied fundanental constitutional rights.
As this petition denonstrates, Tommy Gudinas is entitled to
habeas relief.

PROCEDURAL HI STORY

On July 15, 1994, an Orange County grand jury indicted
Tomry CGudi nas of attenpted sexual battery, attenpted burglary
with an assault, first degree nurder, and two counts of sexual
battery (V8, 441-43). Tonmmy Gudinas was tried by a jury on
May 1-4, 1995, and the jury found himguilty on all counts
(R538-542). After a penalty phase conducted on May 8-10,
1995, the jury recomended death by a vote of ten to two
(R562). On June 16, 1995, the trial court sentenced Tommy
Gudi nas to death (RV5, 859-61).

On direct appeal, this Court affirmed Tonmy Gudi nas

convi ctions and sentences. @idinas v. State, 693 So. 2d 953

(Fla. 1997). The United States Suprenme Court denied

certiorari on Cctober 20, 1997. @dinas v. State, 502 U. S. 936

(1997).

Tomry CGudinas filed a shell post-conviction notion on
June 5, 1998, before his one-year date, in order to tol
Federal time periods (V8, 515-538). On July 19, 1999, Tommy
Gudi nas filed an anmended 3. 850 notion for postconviction

relief (V9-V10, 808-68). The state filed its response on



August 18, 1999 (V10, 869-994). Tommy Qudinas filed a second
amended notion for postconviction relief on Septenber 30, 1999
(V10-V11, 1002-64). The court held a limted evidentiary
heari ng on Decenber 17, 1999 (V6 131-32, V7, 391-92).

The court denied Tormy Qudi nas’ Second Anended Motion To
Vacat e Judgnments O Conviction And Sentence on March 20, 2000
(V12, 1391-1419). Tommy Cudinas filed his notice of appeal on
April 19, 2000 (V12, 1420-21). H s appeal shall be filed
concurrently with this petition.

JURI SDI CT1 ON TO ENTERTAI N PETI Tl ON

AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla.R App.P. 9.100(a).

See Art. |, Sec. 13, Fla. Const. This Court has origina

jurisdiction pursuant to Fla.R App.P. 9.030(a)(3) and Art. V,

Sec. 3(b)(9), Fla. Const. The petition presents

constitutional issues which directly concern the judgnment of
this Court during the appellate process and the legality of
Tommy CGudi nas' death sentence.

This Court has jurisdiction, see, e.qg., Smth v. State,

400 So.2d 956, 960 (Fla. 1981), because the fundanental
constitutional errors challenged herein arise in the context
of a capital case in which this Court heard and deni ed Tommy

Gudi nas' direct appeal. See WIlson, 474 So.2d at 1163 (Fl a.




1985); Baggett v. Wainwight, 229 So.2d 239, 243 (Fla. 1969);

cf. Brown v. Wainwight, 392 So.2d 1327 (Fla. 1981). A

petition for a wit of habeas corpus is the proper neans for
Tonmy Gudinas to raise the clains presented herein. See,

e.q., Way v. Dugger, 568 So.2d 1263 (Fla. 1990); Downs V.

Dugger, 514 So.2d 1069 (Fla. 1987); R lev v. Wainwight, 517

So.2d 656 (Fla. 1987); WIlson, 474 So.2d at 1162.

This Court has the inherent power to do justice. The
ends of justice call on the Court to grant the relief sought
in this case, as the Court has done in simlar cases in the
past. The petition pleads clains involving fundanent al

constitutional error. See Dallas v. Wainwight, 175 So.2d 785

(Fla. 1965); Palnes v. WAinwight, 460 So.2d 362 (Fla. 1984).
The Court's exercise of its habeas corpus jurisdiction and of
its authority to correct constitutional errors such as those
herein pled is warranted in this action. As the petition
shows, habeas corpus relief would be nore than proper on the
basis of Tomy Gudi nas' cl ai ns.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, Tomy
Gudi nas asserts that his capital conviction and sentence of
death were obtained and then affirmed during this Court's

appel l ate review process in violation of his rights guaranteed



by the Fourth, Fifth, Sixth, Ei ghth, and Fourteenth Anendnents
to the United States Constitution and the correspondi ng
provi sions of the Florida Constitution.
CLAI M |
THE PROSECUTOR S | MPROPER PENALTY PHASE
CLOSI NG ARGUVENT RENDERED TOVMY GUDI NAS
DEATH SENTENCE UNRELI ABLE | N VI OLATI ON OF
THE FI FTH, SI XTH, EI GHTH, AND FOURTEENTH
AVMENDVENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.
APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO EFFECTI VELY RAISE THIS CLAIM ON
DI RECT APPEAL.

Appel | ate counsel perforned deficiently by failing to
raise the magjority of the prosecutor’s inproper penalty phase
cl osing argunent on direct appeal. Though appell ate counsel
rai sed two i nstances of unobjected-to m sconduct as
fundamental error, counsel failed to raise the additiona
fundanmental |y prejudicial inproper argunent fromwhich this
Court could determ ne, the m sconduct “reach[es] down into the
validity of the trial itself to the extent that a verdict
coul d not have been obtained without the assistance of the

all eged error” and remand the case for a new penalty phase.

Cochran v. State, 711 So.2d 1159, 1162 (Fla. 1998) quoting

Kilgore v. State, 688 So.2d 895, 898 (Fla. 1996).

In his closing argunent, the prosecutor made a comment



which was a variation on the Golden Rule, “the prohibition of

such remarks has |ong been the |aw of Florida”. Bertolotti v.

State, 476 So.2d 130, 133 (Fla. 1985). Remarks which violate
the Gol den Rule are those which place “the jury in the
position of the victini and those which have the jurors

imagine the victims pain. Ubin v. State, 714 So.2d 411, 419

(Fla. 1998). The prosecutor told Tommy Gudi nas’ jury:

you nust probe the final hours and m nutes
of the [ife of Mchelle MG ath.

(ST281). While displaying slides of the bl oody, bruised, and
nmutil ated body at the crine scene, the prosecutor told the
jury:

any human being couldn’t bear the pain of

the insertion of those sticks, particularly

the one in the rectal area, which you saw a

huge hole in her body. . . She had tinme to

t hi nk what this maniac was going to do to

her in this dark and secl uded al |l eyway.

The |l ast nonents of her life was [sic.] a

living hell.
(ST292) (enphasi s added). The prosecutor essentially asked the
jury to put thenmselves in the victinms place by probing the
| ast mnutes of her life, the unbearable pain of the insertion
of the sticks, and the terror she felt during the tinme she had
to contenpl ate what her attacker was going to do to her

Though simlar violations of the Golden Rul e have caused

this Court to adnoni sh prosecutors and, in Garron, remand the



case for a re-sentencing, appellate counsel deficiently failed
to raise this inproper argunment on direct appeal. Garron, 528

So.2d 353 (Fla. 1988); Bertolotti v. State, 476 So.2d 130, 133

(Fla. 1985); Ubin v. State, 714 So.2d 411 (Fla. 1998).

The prosecutor inproperly argued limting statenents to
the jury in their consideration of mtigation and Tommy
Qudi nas’ background. The prosecutor told the jury:

Even if his father did |like to wear wonen’s
underwear, so what. Wat does that have to
do with this crime or with what puni shnent
t he defendant should get for what he did in
this case.

No one has testified, “Ch, the fact that
his father wore wonen’s clothes really
messed himup.” No one can even say he saw
the man doing that odd act. Renenber the
not her even said that they were in the
house, but she didn't know if they ever saw
it. The psychol ogi st said the sane thing.

| don’t know if he ever sawit.

Nobody has said that has anything to do
with Thomas Gudinas. Even if it is true,
it isnt mtigating. It has nothing to do
with him

You' ve heard that on three occasions that
he was puni shed by his father for doing
things wong in ways that seem

I nappropri ate.

The first was he was playing with matches,
it the rug on fire, burned the rug at
least. And in response, his father took
his hand and held it to a burner and burned
hi s hand.



He showed you his finger. | |looked at it.
You can rely on your own observations as to
whet her there was nmuch of anything there in
the way of a scar or any kind of permanent
di sfigurenent that would affect soneone in
their adult life.

Sonme parents think that that’'s a way to
puni sh children. It’s certainly not
sonething that | would agree with. But so
what. That didn't scar himfor life. He
was made to stand out — well, the story
you’ ve been given is, well, Mchelle says,
he was nmade to stand outside with a sign on
hi m because he wet the bed. His nother
says it was his father. It was out in the
snow, but you didn't really hear in detai
about exactly how I ong he was out, if he
was injured by it.

Sone peopl e punish their children that way.
But again, unless it sonehow ties to what
happened in this crine, it is sinply a plea
for synpathy, feel sorry for himbecause
sonmeone was nean to hi m once.

She says his father — they were out playing
by the | ake, when they weren’'t supposed to,
and his father slapped him around.

Agai n, inappropriate punishnment of a child.
But again, if it doesn’t tie in sonme way to
sonething, then it really is not sonething

that’s mtigating.

(ST304-5) (enphasi s added). The sane prosecutor replicated

this argunment in Hitchcock v. State, and this Court held it
was error because it violated the United States Suprene
Court’s mandate that:

[ T] he Eighth and fourteenth Amendnents
require that the sentencer . . . not be



precl uded fromconsidering, as a mtigating
factor, any aspect of a defendant’s
character or record and any of the

circunst ances of the offense that the

def endant proffers as a basis for a
sentence of |ess than death.

Hitchcock v. State, 755 So.2d 638, 642-43 (Fla. 2000) (citing

Lockett v. Ohio, 438 U S. 586, 604 (1978)).

In this case, the abuse Tommy CGudinas suffered at his
father’s hands “were circunstances that the jury could
consider in mtigation and give to those circunstances
what ever weight the jury found to be proven by a preponderance
of the evidence. Thus, it was erroneous for the prosecutor to
say that these circunstances” “isn’'t mtigating”. Hi t chcock
v. State, 755 So.2d at 643. (ST304). Counsel deficiently
failed to raise this fundanental ly inproper argunent on direct
appeal .

Agai n, the prosecutor intentionally mslead the jury in
the consideration of mtigation. He argued that Tomry CGudi nas
did not suffer froman extrene enotional disturbance at the
time of the crinme because:

| woul d suggest to you that the word

di st urbance neans that sonething is
different then [sic.] its natural state.
When you disturb sonething in a state of
rest or a state of nornmalcy and you change

it, you disturb it.

The reason that’s inportant in this case is



because the evidence that you’ ve been given
about Thomas CGudinas is that his nental
state at the tinme of this crime was exactly
what and precisely the way he normally is.

He is a man who is pathological. And it’s
testinony fromhis own witness. . . There
was not hi ng about M. Gudinas at the tine
that he commtted this crine that was any
different on any other day of his life.

| suggest to you , |adies and gentl enen,
that that is not a nental or enotional

di sturbance. He was not psychotic. He was
not under the influence of sone

schi zophreni c di sease. He was sinply being
Thomas Gudi nas. And Thomas Gudinas is a
nonst er .

(ST294-95).
This Court interprets extrenme nental or enotiona

di sturbance as “less than insanity, but nore enotion than the

average man, however inflaned”. State v. Dixon, 283 So.2d 1

10 (Fla. 1973). Thus, the prosecutor should have known t hat
the standard for disturbance is that of an average man, not an
i ndi vi dual defendant’s normal behavior. This Court upheld
findings of extrene nental or enotional disturbance in cases
of organic brain danage and enotional imuaturity, both of

whi ch affect an individual defendant’s nornal behavior. See

Carter v. State, 560 So.2d 1166 (Fla. 1990); Amazon v. State,

487 So.2d 8 (Fla. 1986). This Court also requires that the

di sturbance exist at the tinme of the offense, as the state

10



conceded it did in Tormy Qudinas’ case. Ceralds v. State, 674

So.2d 96, 101 (Fla. 1996).

Thus, the prosecutor knew Tommy QGudi nas was extrenely
enotionally disturbed at the time of the crime, and he al so
shoul d have known that this Court upheld individuals norma
behavi or as extrenme nental or enotional disturbance if it
existed at the tinme of the crine. By arguing to the jury that
Tonmmy CGudi nas’ extrene enotional disturbance was not
mtigating because Tommy Qudi nas is al ways extrenely
enotionally disturbed, the prosecutor again argued an ill egal
[imting instruction.

Appel | ate counsel raised this inproper argunment as
fundanental error on direct appeal, but, because counsel
deficiently raised only two instances as fundanental error,
this Court held the two instances of m sconduct did not rise
to the level of fundanental error and did not consider the
substance of the m sconduct. @Qudinas, 695 So.2d at 958.

Much of the prosecutor’s closing argunment was very
simlar to the closing argunent this Court found inproper in

Ubinv. State, 714 So.2d 411 (Fla. 1998). Throughout his

penal ty phase cl osing argunent, the prosecutor opprobriously
argued to the jury that Tommy CGudi nas was not even human and,

therefore, he deserved the death penalty. The prosecutor

11



referred to Tomry Gudinas as a “mani ac” (ST292). He
continued, pointing to Tommy Gudinas, “[Alnd that the | ast
human bei ng she woul d ever see was that.” (ST292)(enphasis
added). The prosecutor told the jury:

And Thomas CGudinas is a nonster. Deep into
t he heart and soul, he is a nonster.

That’s what he was. That’'s what he is.
That’s part of him |If you take that away,
there is no Thomas Qudi nas.

Just like if you take away what is any of
us, we are not our selves, that is him

(ST295-6) (enphasi s added). The prosecutor described Tommy

Qudi nas, “[t]his is an evil human being, commtting an evil

and atrocious act.” (ST296) (enphasis added). He continued:

Sonme people are just born bad. They' re bad
to the bone. Thomas GQudinas is bad to the
bone. He has never done anything good in
his |life. He has never done one single
thing to help hinself or to hel p anyone

el se. Al he has brought to our society is

evil .
(ST303).
Well, sonme people you just don’'t cure.
There’s sone people you just can’t cure.
(ST306- 7).

The prosecutor’s derogatory statenents, referring to
Tomry CGudi nas as a mani ac, a nonster, that, and sonething that
is left when all humanity is taken away, was m sconduct which

viol ated the fundanental fairness and sol e purpose of a
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penal ty phase proceeding. See Gore v. State, 719 So.2d 1197,

1201 (Fla.1998). The United States Suprenme Court has
repeatedly held that the death penalty is constitutional only
when the sentencer considers each defendant as an indivi dual
human bei ng.

A process that accords no significance to
rel evant facets of the character and record
of the individual offender or the
circunstances of the particul ar offense
excl udes fromconsideration in fixing the
ultimate puni shnment of the death the
possibility of conpassionate and mtigating
factors stemm ng fromthe diverse frailties
of humankind. It treats all persons

convi cted of a designated offense not as
uni quel y individual human bei ngs, but as
menbers of a faceless, undifferentiated
mass to be subjected to the blind
infliction of the penalty of death.

Whodson v. North Carolina, 428 U S. 280, 304 (1976) (enphasis

added). Wien the prosecutor told the jury that they should
consi der Tommy Cudi nas as a nonster and sonet hi ng not human
when deci di ng whet her Tommy Gudinas |ives or dies, the
prosecutor took from Tomry Gudi nas the constitutional penalty
phase to which he was entitled. Appellate counsel deficiently
failed to raise this issue on direct appeal. Appellate
counsel did raise the prosecutor’s nonster remark, wth the
prosecutor’s erroneous argunment on the extrene nmental or

enotional disturbance mtigator, alone as fundanental error.
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Agai n, because counsel failed to raise other instances of
prosecutorial msconduct, this Court held it was not
fundanmental error and did not consider it. Qudinas, 695 So.2d
958.

The prosecutor inperm ssibly injected argunment cal cul ated
to arouse bias and fear and which was not supported by the
evi dence. Although no expert or lay witness so testified, the
prosecutor twice told the jury that Tomry Gudi nas specifically
hated wonen. The prosecutor stated Tomry Gudi nas “has a
pat hol ogi cal hatred for wonen”, and “[a]nd even the doctor
didn't say, well, these acts of child abuse are related to his
hatred of wonen.” (ST295, 306). Six of the jurors trusted
with the responsibility to determ ne whether Tommy Gudi nas
should live or die were wonen (RV1, 194). The prosecutor
i njected unfounded el enents of fear, enotion, and bias into
Tonmy CGudi nas’ penalty phase. Thus, the prosecutor’s argunent
was i nproper. Garron, 528 So.2d 353, 359 (Fla. 1988); see

al so Robinson v. State, 520 So.2d 1, 5 (Fla. 1988). Again,

appel l ate counsel deficiently failed to raise his inproper
argunment on direct appeal.

The prosecutor inproperly argued to the jury they
consi der actions taken after the victimdi ed when deci di ng

whet her the hei nous, atrocious, and cruel aggravator appli ed.
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The Defendant’s acts on the victimon this
case, and the way he left her, show his
enjoynment. This is what Thomas CGudi nas
want ed people to see when they opened the
gate. That’'s the view that he created.
This is not an accident that she was found
that way. That’'s what he wanted to | eave
her as. He wanted to | eave her the nost
degraded piece of human fl esh i nagi nabl e
because he enjoyed it. He gained enjoynent
from what he put her through.

And that, |adies and gentlenen, is part of
the definition of heinous, atrocious, and
cruel .

(ST293) (enphasi s added).

This argunent is simlar to the argunment this Court held

inproperly msled the jury in Rhodes v. State, 547 So.2d 1201,

1205 (Fla. 1989). |In Rhodes, the prosecutor argued that the
jury consider that the victims body was transported by dunp
truck in considering heinous, atrocious, and cruel. Rhodes v.
State, 547 So.2d 1201, 1205 (Fla. 1989). Appellate counsel
deficiently failed to raise this inproper argunent on direct
appeal .

Cul m nating his argunent designed to obtain a death
recomendati on through any neans, the prosecutor told the
jury:

Do those few little facts outwei gh what you
saw on those slides and what you saw on
t hat paperwork and what he did to her?
That’ s what you have to ask yourself. And

that’'s an issue that’'s a nmoral issue. It's
an issue of what's right. It is an issue
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of what’'s fair. |It’s not about | egal
principl e.

(ST308) (enphasis added). Not only did the prosecutor inject
fear, enotion, and bias into Tormy Qudi nas’ penalty phase, he
encouraged the jury to disregard the | aw and recommend a
verdi ct based on that fear, enotion, and bias. The Florida
death penalty sentencing schene requires sentencers to weigh
aggravators and mtigators based on | egal principles, not
recommend a death sentence based on enotional and noral
responses to evidence and inflammtory argunent. 8§ 921. 141

Fla. Stat.. Garron, 528 So.2d 353, 359 (Fla. 1988). The

prosecutor’s argunment was unconstitutional because it could

only result in a standardl ess sentencing. Furman v. Georgia,

408 U. S. 238, 92 (1972). Again, appellate counsel deficiently
failed to raise this inproper argunent on direct appeal.

Cumul atively, the prosecutor’s closing argunment utterly
destroyed Tommy Qudi nas’ nobst inportant right under our |egal
system the right to the “essential fairness of his crimnal

trial.” Cochran v. State, 711 So.2d 1159, 1163 (Fla. 1998)

quoting Knight v. State, 672 So.2d 590, 591 (Fla. 4" DCA

1996). Because trial counsel failed to contenporaneously
object to preserve this m sconduct for appeal, appellate
counsel had to raise the m sconduct as fundanmental error in

order for this Court to consider the substantive inpact of the
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m sconduct. However, appellate counsel raised only two
i nstances, the illegal argunent on extrene nental and
enoti onal disturbance and the nonster argunent, conbi ned, as

fundanental error. @dinas, 695 So.2d 958. GQutierrez v. State,

731 So.2d 94 (4th DCA 1999). Raising only two instances of

m sconduct was deficient performance. Wen this Court

consi ders whet her prosecutorial m sconduct was prejudicial,
this court considers whether the cunul ative inpact of the

m sconduct deprives a person of a fair trial. Grron v.

State, 528 So.2d 353, 359 (Fla. 1988). Thus, when raising the
prosecutor’s m sconduct as fundanental error, appellate
counsel perforned deficiently by not raising all of the
prejudicial m sconduct, CGolden Rule violations, illegal
limting statenents, m sleading statenents regardi ng statutory
mtigators, inproper nane calling, argunment calculated to
arouse bias and fear, and erroneous |egal standards, for this
Court’s consideration. As a result, this Court did not
consider the cunul ative prejudice caused by the prolific
prosecutorial m sconduct. Had counsel raised the totality of
the prosecutorial m sconduct on appeal, this Court probably
woul d have remanded the case for a new constitutional penalty
phase.

The prosecutor’s m sconduct occurred during the penalty
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phase. The prosecutor had his convictions and was urging the
jury to recommend that the state kill Tommy CGudi nas rat her
than incarcerate himfor life. The prosecutor had to have
known his outrageous and vile argunent violated Tomry Gudi nas’
constitutional right to a fair trial. However, the prosecutor
repeatedly and opprobriously violated these rights at this
nost final decision-whether the state executes a twenty year
old young man. Both trial and appellate counsel deficiently
failed to preserve, litigate, and correct the prosecutor’s

m sconduct. Both were ineffective, and Tommy Gudi nas w ||
suffer the ultimate prejudi ce caused by an unconstituti onal
penal ty phase. Had counsel raised all of the prosecutor’s
abhorrent m sconduct on appeal, there is a reasonable
probability that this Court woul d have remanded the case for a

new penalty phase. Brooks v. State, 25 Fla. L. Wekly $S417

(Fla. 2000). Counsel was deficient, and the prejudice is
Tommy CGudi nas’ death sentence.
CLAIM I

APPELLATE COUNSEL PERFORVED DEFI Cl ENTLY BY
FAI LI NG TO RAI SE THE TRI AL COURT’ S ERRCRS
I N REJECTI NG THE STATUTORY M TI GATOR THAT
TOMY GUDI NAS' ABI LITY TO APPRECI ATE THE
CRIM NALITY OF H' S CONDUCT OR CONFORM HI S
CONDUCT TO THE REQUI REMENTS OF THE LAW WAS
SUBSTANTI ALLY | MPAI RED. TOMW GUDI NAS
RESULTI NG DEATH SENTENCE VI OLATES THE

El GHTH AND FOURTEENTH AMENDMENTS AND
FLORI DA LAW
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A Counsel was ineffective for failing to appeal the trial
court’s use of an erroneous standard in rejecting this
mtigator.

Appel | ate counsel failed to effectively raise the trial
court’s errors inrejecting the statutory mtigator that Tomy

Gudinas’ ability to appreciate the crimnality of his conduct

or to conformhis conduct to the standards of the | aws was

substantially inpaired. Fla. Stat. 921.141(6)(f).

At trial, Dr. OBrien testified that Tommy’s inpaired
capacity to conformhis conduct to the requirenents of the | aw
was caused by a conbination of the al cohol and marijuana Tommy
i ngested and his psychol ogical trauma (ST 118-19, 144-45).

The state presented no evidence to refute Dr. OBrein’s
opi nion. However, the trial court refused to find this
mtigator established (V8, 453-54).

The trial court used an erroneous standard to hold that
the mtigator was not established. The court proclained,
“In]o witnesses that saw the defendant that night indicated
that he [sic] substantially inpaired to the extent that he did
not know what he was doing.” The court’s requirenent that
Tomry CGudi nas prove he was “substantially inpaired to the
extent that he did not know what he was doing” is tantanount
to Florida’s legal test of insanity, that he was unable to

understand the nature and quality of his act.
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Under the M Naughten Rule an accused is not
crimnally responsible if, at the tinme of
the alleged crine, the defendant was by
reason of nmental infirmty, disease, or
defect unable to understand the nature and
quality of his act or its consequences or
was i ncapabl e of distinguishing right from
wong. (Ctations omtted).

Hall v. State, 568 So.2d 882 (Fla. 1990) (enphasis added). The

court’s refusal to find the statutory mtigator based on an
erroneous standard is simlar to the sentencing order this

Court reversed in Mnes v. State, 390 So.2d 332 (Fla. 1980).

In Mnes, this Court remanded M. M nes' case for a
resent enci ng, hol di ng:

Fromthe record it is clear that the trial
court properly concluded that the appellant
was sane, and the defense of not guilty by
reason of insanity was inappropriate. The
finding of sanity, however does not
el imnate consideration of the statutory
mtigating factors concerni ng nental
condi tion.

Mnes v. State, 390 So.2d at 337. Simlarly, in Ferguson v.

State, the court refused to find the statutory nental
mtigators because, “[t]his defendant’s conduct fromthe crine
through the trial is indicative of an individual who has an
absol ute understandi ng of the events and the consequences

thereof.” Ferguson v. State, 417 So.2d 631, 637 (1982). This

Court vacated M. Ferguson’s death sentence, noting:
Apparently, the judge applied the wong

standard in determ ning the presence or
absence of the two mtigating circunstances
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related to enptional disturbance, so we
have no alternative but to return this case
to the trial judge for resentencing.

Ferguson, 417 So.2d at 638. In Canpbell v. State, this Court

vacated M. Canpbell’s death sentence.

[ T]he trial judge concluded that Canpbell
did not suffer frominpaired capacity under
section 921.141(6)(f), Florida Statutes
(1985), because no evidence indicated that
he was “insane” at the tinme of the killing.
“The finding of sanity, however, does not
elimnate consideration of the statutory
mtigating factors concerni ng nental
condition.” Mpnes v. State, 390 So.2d 332,
337 (Fla. 1980).

Canpbel | v. State, 571 So.2d 415, 428 (Fla. 1990).

Had counsel raised the trial court’s error on appeal, this
Court probably woul d have vacated Tomry CGudi nas’ death
sentence and remanded the case for a new penalty phase. Thus,
counsel’s failure to raise this issue was deficient
performance whi ch prejudi ced Tommy CGudi nas.

B. Counsel ineffectively appealed the trial court’s
m sstatenents and slight of critical evidence.

Not only did the trial court use the wong standard to
evaluate this mtigating circunstance, the trial court
m sstated and overl ooked facts that established the mtigating
circunstance, and appell ate counsel ineffectively raised this
i ssue on appeal .

The court justified his refusal to find this mtigator,
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stating:

Todd Gates and Frederick Harris were also

with the defendant the night in question

and no testinony cane fromthemto

est abl i sh whet her the defendant was

i nt oxi cat ed.
(V8, 453). The court erred. 1In fact, both Todd Gates and
Fred Harris testified that Tomry used al cohol that night.
Todd Gates testified that he observed Tormy CGudi nas dri nki ng
at the club and going up to the bar (Rv4, 609). In addition
to the beer Tommy consuned at the club, Tommy drank beer with
the other boys at Fred Harris' apartment before going to the
club (RvV4, 620). Fred Harris testified that Tommy Qudi nas
used Fred's identification to obtain a wistband which woul d
allow himto drink an unlimted anmount of beer (RV4, 637).
Before leaving for the club, Fred and Tomry snoked marijuana
at Fred's apartnent, and Fred testified he knew Tomry snoked
mari juana that night(RV4, 659, 663). At the club, Fred saw
Tommy drinking (Rv4, 661). Appellate counsel failed to cite
this evidence of drug and al cohol abuse, nmaking only one
anbi guous statenent that “[a]ll the boys drank sone beers at
the apartnent before they even left for the downtown bar”
(Appellant’s Initial Brief, 79).

The court justified his failure to find this mtigator:

M. Dwayne Harris testified that the
def endant appeared pretty drunk. He also
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testified that he observed the defendant
dancing and just having a good tine.

(Vv8, 453). The court disregarded Dwayne Harris’ testinony
t hat he observed Tommy wanderi ng and drinking, and that Tommy
was “really drunk” and coul d have been stoned (Rv4, 673, 699).
Appel l ate counsel failed to raise this oversight as well.
The court also noted as justification for refusing to

find this mtigator established:

t he defendant stealthily approached M.

Smth's car and attenpted to gain entry to

her vehicle. The defendant in attenpting

to gain entry to Ms. Smth' s car tried to

break the wi ndow. Once, [sic] he heard M.

Sm th soundi ng the horn, he fl ed.
(Vv8, 453). Appellate counsel failed to accentuate testinony
whi ch proves Tommy CGudi nas was not stealthy. Smth admtted
t hat when she first saw Tomry Gudi nas hi di ng, she | aughed to
hersel f because he was so obvious (RV2, 270). Mreover, when
he followed Smith to her car, which was parked next to another
car full of people, the people in the next car watched Tomry
(RV2, 257-58). Hiding in a manner so obvious that soneone
| aughs and follow ng sonmeone to attack themwhile a car ful
of people watch are not stealthy noves. |In fact, such
flagrant noves indicate a sufficiently inpaired capacity to

conform conduct to the requirenents of the | aw

Appel | ate counsel raised the trial court’s erroneous
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rejection of this mtigator on appeal, but failed to point out
that the trial judge ignored critical evidence that Tommy
Gudi nas was intoxicated and that Tormy CGudi nas’ capacity to
conformhis conduct to the requirenents of the | aw was
substantially inpaired. As a result, this Court upheld the
trial court’s erroneous oversights and m sstatenents of fact.
Had counsel elucidated these critical facts in Tomry Gudi nas’
direct appeal, this Court probably would have held the trial
court erred in refusing to find this mtigating circunstance
and remanded the case for a resentencing. Appellate counsel
was i neffective.
CLAIM I I

THE TRI AL COURT' S REFUSAL TO SEVER COUNTS

AND || FROM THE REMAI NI NG CHARGES VI OLATED

THOVAS GUDI NAS' DUE PROCESS RI GHTS TO A

FAI R TRI AL UNDER THE FI FTH, EI GHTH, AND

FOURTEENTH AMENDIVENTS OF THE UNI TED STATES

CONSTI TUTI ON AND THE CORRESPONDI NG PORTI ONS

OF THE FLORI DA CONSTI TUTI ON. APPELLATE

COUNSEL’ S FAI LURE TO RAI SE THI S | SSUE WAS

| NEFFECTI VE ASSI STANCE OF COUNSEL

Tonmmy CGudi nas was indicted of attenpted sexual battery,

attenpted burglary with an assault, two counts of sexual
battery, and first degree nurder(V8, 441-43). The first two
counts, attenpted sexual battery and attenpted burglary with

an assault, involved Rachelle Smth. Tommy Gudi nas foll owed

her to her car, attenpted to open her car by lifting both door
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handl es, hit her car wwindowwth his fist, and yelled, “l want
to fuck you.” (RV2, 251-63). The last three counts invol ved
the brutal nmurder and sexual battery of Mchelle MG ath
Trial counsel filed a notion to sever the charges involving
Smth, but, after a hearing on Decenber 8, 1994, the court
denied the notion (RV1, 73-83, V4, 404). Appellate counsel
appeal ed the court’s denial of the notion to sever as a
violation of the Florida Rules of Procedure, but deficiently
failed to appeal the denial of the notion to sever as a
viol ati on of Thomas Qudi nas’ fundanmental due process right to
afair trial.

Federal courts recogni ze that prejudi ce caused by
properly joined offenses nay deny a person a constitutional

trial. United States v. Lewis, 787 F.2d 1318 (9" Cir. App

1986); Bean v. Calderon, 163 F.3d 1073 (9" Cir. App. 1998).

| f such prejudicial offenses are joined and the trial court
denies a notion to sever, reversible error occurs. United

States v. lLewis, 787 F.2d 1318 (9'" Gir. App. 1986).

Tonmy Gudi nas was prejudiced by joinder in this case.
“Studi es have shown that joinder of counts tends to prejudice
jurors’ perceptions of the defendant and of the strength of
t he evidence on both sides of the case.” Lewis, 787 F.2d at

1322 (citations omtted). Prejudice can result fromjoi nder.
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The defendant nay be prejudiced for one or
nmore of the follow ng reasons: (1) he may
beconme enbarrassed or confounded in
presenting separate defenses; (2) the jury
may use the evidence of one of the crines
charged to infer a crimnal disposition on
the part of the defendant fromwhich is
found his guilt of the other crine or
crimes charged; (3)the jury nmay cunul ate
the evidence of the various crinmes charged
and find guilt when, if considered
separately, it would not so find. A |less
tangi bl e, but perhaps equal |y persuasive,
el emrent of prejudice may reside in a | atent
feeling of hostility engendered by the
charging of several crines as distinct from
only one.

Drew v. United States, 331 F.2d 85, 88 (U S. App. D.C. 1964).

Tomry CGudi nas suffered each kind of prejudice.
The court’s refusal to sever counts | and Il confounded

Tommy CGudi nas’ defense. United States v. Daniels, 770 F.2d

1111, 1117 (D.C. App. 1985). Because the of fenses agai nst both
victinms were joined, Tormy Qudi nas could not present his
defense and testify that, in the Rachelle Smth incident, he
was nerely asking her on a date in a drunken and uncouth
manner. Because the counts against both victins were joined,
Tonmy Gudi nas could not testify in his own behalf on the
Rachelle Smth counts wi thout fear of negative inferences and
di shonor abl e prosecutorial conduct relating to the MG ath

crimes. See United States v. Bronco, 597 F.2d 1300 (9" Cir.

App. 1979).
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Had the court severed the counts and held a separate
trial for the Rachelle Smth incident, Thomas Gudi nas
certainly would not have been convicted of attenpted sexual
battery and attenpted burglary with an assault. There was no
evi dence that Tommy intended to rape Smth; he did not touch
or threaten her. Besides Tommy’'s gauche solicitation for a
date, no evidence suggested Tommy attenpted a sexual battery.
The horror of the McGath sexual batteries perneated al
aspects of this trial, including the groundl ess and neager
i nference of an attenpted sexual battery against Smth. The
evi dence of the MG ath sexual batteries, for which no wtness
could identify Tomry CGudinas as the batterer, caused the jury
to infer that Tormy Qudi nas was crimnally disposed to
brutally sexually batter Rachelle Smth and attenpted to
burgle her car to do so. Rachelle Smth’s identification of
Tomry as her woul d-be sexual batterer caused the jury to infer
that Tormy commtted the brutal sexual batteries of Mchelle
MG ath. As a result, the jury wongly convicted Tomry
Gudi nas of attenpted sexual battery and burglary of Smth

which he did not commt. See Drew v. United States, 331 F.2d

85, 88 (U S. App. D.C. 1964); United States v. Lews, 787 F.2d

1318 (9" Cir. App. 1986); United States v. Ragghianti, 527

F.2d 586 (9" Cir. App. 1976); Bean v. Calderon, 163 F.3d 1073
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(9th Cir. App. 1998).

The cunul ati ve evidence of the various charged sexua
batteries and attenpted sexual battery caused the jury to find
Tommy quilty of all counts. Had the jury considered the
charges involving the different victins separately, it would
not have returned the same guilty verdicts on the Rachelle
Smth counts. Because Tommy expressed absolutely no intent to
rape Smth, the nost serious charge he woul d have been
convicted of was attenpted assault. Al t hough Smth found
Tonmy’ s approach com cal and did not feel threatened enough to
contact the police that night, a jury could possibly infer
that he frightened her (RV2, 257-70). Tommy’'s statenent to
Smth did not express intent to conmt a crinme in her car, and
he was therefore, wongly convicted of attenpted burglary as
well. “It is nmuch nore difficult for jurors to
conpartnental i ze damagi ng i nfornmation about one defendant

derived fromjoint counts.” United States v. Lews, 787 F.2d

at 1322. The overwhel m ng and enotional evidence of the

MG ath nmurder, when conbined with Smth’s identification of

Tonmy CGudi nas caused the jury to wongly convict Tomry of

crinmes for which there was insufficient independent evidence.
Joi nder prejudiced Tomry Gudi nas. The joinder produced a

situati on where Tomy was wongly convicted of attenpted
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sexual battery and attenpted burglary with an assault. Those
convictions, in turn, aggravated Tommy’ s conviction for the
MG ath crinmes, and resulted in Tomry Gudi nas’ death sentence
(ST331; V8, 445). The prejudicial effect of the court’s
refusal to sever the counts vastly outwei ghed any judici al
efficiency and viol ated Tommy CGudi nas’ constitutional rights
to afair trial. Appellate counsel was ineffective for
failing to litigate this violation of Tormy Cudi nas’
constitutional rights on appeal.
CLAIM IV

THE FLORI DA DEATH SENTENCI NG STATUTE AS

APPLI ED I'S UNCONSTI TUTI ONAL UNDER THE

SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS OF

THE UNI TED STATES CONSTI TUTI ON.

In Jones v. United States, the United States Suprene

Court held, “under the Due Process Cl ause of the Fifth
Amendnent and the notice and jury guarantees of the Sixth
Amendnent, any fact (other than prior conviction) that

i ncreases the maxi mum penalty for a crinme must be charged in
an indictnment, submtted to a jury, and proven beyond a

reasonabl e doubt.” Jones v. United States, 526 U S. 227, 243,

n.6 (1999). Subsequently, in Apprendi v. New Jersey, the

Court held that the Fourteenth Anmendment affords citizens the
sane protections under state law. Apprendi, 120 S.C. 2348,

2355 (2000).
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In Apprendi, the issue was whether a New Jersey hate
crime sentenci ng enhancenent, which increased the puni shnent
beyond the statutory maxi num operated as an el enent of an
offense so as to require a jury determ nation beyond a
reasonabl e doubt. Apprendi 120 S.C. at 2365. “[ T] he
rel evant inquiry here is not one of form but of effect-does
the required finding expose the defendant to a greater
puni shnent than that authorized by the jury' s guilty verdict?”
Apprendi 120 S. Ct. at 2365. Applying this test, it is clear
t hat aggravators under the Florida death penalty sentencing
schene are el enents of the offense which nust be charged in an
indictnment, submtted to a jury, and proven beyond a
reasonabl e doubt.

Florida statute 775.082 provides:

A person who has been convicted of a
capital felony shall be punished by life
i nprisonment and shall be required to serve
no | ess than 25 years before becom ng
eligible for parole unless the proceeding
held to determ ne sentence according to the
procedure set forth in s. 921.141 results
in findings by the court that such person
shal | be punished by death, and in the
| atter event such person shall be punished
by death

8§ 775.082 Fla. Stat. (1994) (enphasis added). Under this

statute, the state nust prove at |east one aggravating factor

in the separate penalty phase proceedi ng before a person
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convicted of first degree nmurder is eligible for the death

penalty. State v. Dixon, 283 So.2d 1, 9 (Fla. 1973); Fla.

Stat. § 775.082 (1994); § 921.141(2)(a), (3)(a) Fla. Stat.
(1994). Thus, Florida capital defendants are not eligible for
the death sentence sinply upon conviction of first-degree
murder. If a court sentenced a defendant imredi ately after
conviction, the court could only inpose a life sentence. 8§

775.082 Fla. Stat. (1994). Therefore, under Florida | aw, the

death sentence is not wwthin the statutory maxi num sent ence,
as analyzed in Apprendi, because it increases the penalty for
first degree nmurder beyond the life sentence a defendant is
eligible for based solely upon the jury's guilty verdict.

Al though the majority of the Court stated in dicta that

Apprendi did not overrule WAlton v. Arizona, 497 U S. 639

(1990), the Apprendi Court was not addressing a death case in
whi ch constitutional protections are nore rigorously applied,
and Apprendi did not specifically address the Florida
sentenci ng schenme. Apprendi 120 S.Ct. at 2366. Moreover, the
majority dicta did not carry the force of an opinion of the

full court. See Apprendi 120 S. C. at 2380 (Thomas, J.,

concurring) (“Wether this distinction between capital crines
and all others, or sone other distinction, is sufficient to

put the former outside the rule that | have stated is a
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question for another day.”); Apprendi, 120 S. C. at 2387-88
(O Connor, J., dissenting) (“If the Court does not intend to
overrul e Walton, one would be hard pressed to tell fromthe
opinion it issues today.”) Apprendi, 120 S. C. 2388.

In holding that “any fact that increases the penalty for
a crinme beyond the prescribed statutory nmaxi mum nust be
submtted to a jury and proved beyond a reasonabl e doubt”,
Apprendi limted several previous decisions. Specifically,

the Court limted its holding in McMIllan v. Pennsylvania “to

cases that do not involve the inposition of a sentence nore
severe than the statutory maxi mum for the offense established
by the jury' s verdict” Apprendi, 120 S.C at 2361; McM Il an

v. Pennsylvania, 477 U.S. 79 (1986). In effect, the Court

overruled its decisions in Hldwin v. Florida, 490 U.S. 638

(1989), and Spaziano v. Florida, 468 U S. 447 (1984).

I n Spazi ano, the Court stated, “[t]he Sixth Amendnent has
never been thought to guarantee a right to jury determ nation
of that issue” (aggravating factors). Spaziano, 468 U S. at
459. In Apprendi, the Court held that the Fourteenth
Amendnent guarantees the Sixth Arendnent protection that *any
fact (other than prior conviction) that increases the maxi num
penalty for a crinme nust be charged in an indictnent,

submtted to a jury, and proven beyond a reasonabl e doubt.”.
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Apprendi 120 S. Ct. at 2355. Thus, Apprendi essentially
overrul es Spazi ano; because aggravators increase the statutory
maxi mum penalty, they are subject to Sixth Armendnent
protections.

Relying on MM |l an and Spazi ano, the Court held in
H Il dwi n, “the existence of an aggravating factor here is not
an elenment of the offense but instead is a “sentencing factor
that conmes into play only after the defendant has been found
guilty”. Hldwin, 490 U S. at 640, quoting MM Illan 477 U.S.
at 86. In Apprendi, the hate crinme sentenci ng enhancenent
cane into play only after the defendant was found guilty and
i ncreased the statutory nmaxi num penalty by up to ten years.
Apprendi 120 S.Ct. At 2351. The Apprendi Court clearly
di spensed with the fiction that such an enhancenent was not an
el emrent which received Sixth Arendnent protections. The Court
wote,“[bJut it can hardly be said that the potential doubling
of one’s sentence from 10 years to 20-has no nore that a
nom nal effect. Both in terns of absolute years behind bars,
and because of the severe stigma attached, the differential
here is unquestionably of constitutional significance”.
Apprendi 120 S.Ct. at 2365. As in Apprendi, in Tommy Qudi nas’
case, the sentencing factors-aggravators cane into play only

after he was found guilty. The aggravators increased the
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statutory maxi mum penalty based on the guilty verdict from
l[ife inprisonment to death. Certainly, the difference between
life and death has nore than nom nal effect and is of
constitutional significance. “[T]he penalty of death is
qualitatively different froma sentence of inprisonnent,
however long. Death, inits finality, differs nore fromlife
i nprisonnment that a 100-year prison termdiffers fromone of

only a year or two.” Wodson v. North Carolina, 428 U S. 280,

305 (1975). See Gardner v. Florida, 430 U S. 349, 357 (1976).

Under Apprendi’s reasoning and Florida | aw, aggravating
factors in the Florida death penalty schene are elenents of a
capital crinme which nust be decided by a unani nous jury.
Florida Rule of Crimnal Procedure 3.440 requires unani nous
jury verdicts on crimnal charges. “It is therefore settled
that ‘[i]n this state, the verdict of the jury nust be
unani nous’ and that any interference with this right denies

the defendant a fair trial.” Flanning v. State, 597 So. 2d

864, 867 (Fla. 3d DCA 1992), quoting Jones v. State, 92 So. 2d

261 (Fla. 1956). However, in capital cases, this Court
permts jury recommendati ons of death based upon a sinple
majority vote, and does not require jury unanimty as to the
exi stence of specific aggravating factors. See, e.d.,

Thonpson v. State, 648 So. 2d 692, 698 (Fla. 1994). Jones V.
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State, 569 So. 2d 1234, 1238 (Fla. 1990). Because Florida

al ready considers the jury a sentencer and that aggravators
are elenents of a death penalty offense, the procedure
followed in the sentencing phase should receive the
protections guaranteed by the Fifth and Si xth Anmendnents and
requi re a unani nous verdict. 8 921.141(1), (2) Fla. Stat.
(1999). The trial court gives great weight to the jury’'s
recommendation, so the trial court indirectly weighs any
constitutional violations caused by a sinple majority verdict.

Espinosa v. Florida, 505 U S. 1079, 1082 (Fla. 1992). The

unconstitutional practice is not cured.

Though Apprendi involved two separate statutes and the
Fl ori da death penalty involves only one, the issue is
substance over form Apprendi 120 S.C. at 2350, 2365; 8§

921.141 Fla. Stat. (1999). The effect of the Florida death

penalty statute is simlar to the effect of the federal
carjacking statute the United States Suprene Court addressed

in Jones v. United States, 526 U S. 227, 243, n.6 (1999).

Three subsections of the Jones statute appeared,
superficially, to be sentencing factors. However, the
superficial inpression lost clarity when the Court exam ned
the effects of the sentencing factors.

But the superficial inpression |oses
clarity when one | ooks at the penalty
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subsections (2) and (3). These not only

provi de for steeply higher penalties, but

they condition themon further acts

(injury, death) that seemquite as

inportant as the elenents in the principle

par agraph (e.g. force and viol ence,

intimdation). It is at best questionable

whet her the specification of facts

sufficient to increase a penalty range from

15 years to life, was neant to carry none

of the process safeguards that el enents of

the offense bring wwth themfor a

defendant’ s benefit.
Jones, 526 U.S. at 233. Because the carjacking sentencing
factors increased the maxi num penalty for the crinme from 15
years to 25 years or life inprisonnment, the Court interpreted
them as el enents of the crinme which receive Sixth Arendnent
protection. Jones, 526 U. S. at 230, 242-43.

Because the effect of finding an aggravator exposes the
defendant to a greater punishnent than that authorized by the
jury’'s guilty verdict, the aggravator nust be charged in the
indictnment, submtted to a jury, and proven beyond a
reasonabl e doubt. Apprendi, at 2365. This did not occur in
Tonmmy CGudi nas’ case.

By a vote of ten to two, Tommy Qudinas’ jury recomrended
a sentence of death (R V.3, 563). Because the verdict did
not list the aggravators found, it is inpossible to know

whet her the jurors unani nously found any one aggravator proved

beyond a reasonabl e doubt. The two jurors who voted for life
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coul d have found that no aggravators were established beyond a
reasonabl e doubt so that Tommy Gudi nas was not eligible for
the death penalty. Mor eover, the death reconmmendati on
violated Florida | aw because it was not unani nous. As well,
the indictnent violated the Sixth Amendnent because it did not
specify the aggravators the state would seek to prove to nake
Tomry Gudinas eligible for the death penalty (RV. 2, 209-10).
The court erred in denying Tormy CGudi nas’ Mtion To D sm ss
I ndictment Or To Declare That Death Is Not A Possible Penalty,
Motion For Statenment OF Aggravating G rcunstances and denurrer
to the indictnent (RV. 2-3,291-92, 318-21, 455). Appellate
counsel was ineffective for failing to raise these errors on
appeal. Had counsel raised the errors, Tomry Gudi nas probably
woul d have received a new penalty phase.
CLAIM V

CUMULATI VELY, THE COVBI NATI ON OF PROCEDURAL

AND SUBSTANTI VE ERRORS DEPRI VED TOMWY

GUDI NAS OF A FUNDAMENTALLY FAIR TRI AL

GUARANTEED UNDER THE SI XTH, EI GHTH, AND

FOURTEENTH AMENDVENTS.  APPELLATE COUNSEL

FAI LED TO EFFECTI VELY LI TI GATE THESE ERRORS

ON APPEAL.

Tomry Gudi nas did not receive the fundanentally fair

trial to which he was entitled under the Ei ghth and Fourteenth

Amendnents. See Heath v. Jones, 941 F.2d 1126 (11th Gr.

1991): Derden v. MNeel, 938 F.2d 605 (5th Gir. 1991). The
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sheer nunber and types of errors in Tomy CGudinas’ guilt and
penal ty phases, when considered as a whole, virtually dictated
the sentence of death. The errors have been revealed in this
petition, Tomry Gudi nas’ 3.850 notion, appeal fromthe 3.850
nmotion, and direct appeal. Wiile there are neans for
addressi ng each individual error, addressing these errors on
an individual basis wll not afford adequate safeguards

requi red by the Constitution against an inproperly inposed
death sentence. Repeated instances of ineffective assistance
of counsel and the trial court’s nunmerous errors significantly
tainted Tormy Qudi nas’ guilt and penalty phases. These errors
cannot be harml ess. Under Florida case |law, the cumul ative
effect of these errors denied Tommy CGudi nas his fundanent al
rights under the Constitution of the United States and the

Fl ori da Constitution. State v. Di@ilio, 491 So. 2d 1129

(Fla. 1986); Ray v. State, 403 So. 2d 956 (Fla. 1981); Taylor

v. State, 640 So. 2d 1127 (Fla. 1st DCA 1994); Stewart v.

State, 622 So. 2d 51 (Fla. 5th DCA 1993); Landry v. State, 620

So. 2d 1099 (Fla. 4th DCA 1993).
CLAI M VI
TOMMY GUDI NAS  ElI GHTH AMENDMVENT RI GHT
AGAI NST CRUEL AND UNUSUAL PUNI SHMVENT W LL
BE VI OLATED BECAUSE TOMMY GUDI NAS MAY BE
| NCOVPETENT AT THE TI ME OF EXECUTI ON.

In accordance with Florida Rules of Crimnal Procedure
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3.811 and 3.812, a prisoner cannot be executed if “the person
| acks the nental capacity to understand the fact of the
i npendi ng death and the reason for it.” This rule was enacted

in response to Ford v. Wainwight, 477 U.S. 399, 106 S.C

2595 (11986).

Tonmmy Gudi nas acknow edges that under Florida |aw, a
claimof inconpetency to be executed cannot be asserted until
a death warrant has been issued. Further, Tommy Qudi nas
acknow edges that before a judicial review may be held in
Florida, the prisoner nmust first submt his claimin
accordance with Florida Statutes. The only tinme a prisoner
can legally raise the issue of his sanity to be executed is
after the Governor issues a death warrant. Until the death
warrant is signed, the issue is not ripe. This is established
under Florida | aw pursuant to Section 922.07, Florida Statutes

(1985) and Martin v. WAinwight, 497 So.2d 872 (1986)(If

Martin’s counsel wish to pursue this claim we direct themto
initiate the sanity proceedi ngs set out in section 922.07,

Florida Statutes (1985).

The sane hol di ng exi sts under federal |aw. Pol and v.
Stewart, 41 F. Supp. 2d 1037 (D. Ariz 1999) (such clains truly
are not ripe unless a death warrant has been issued and an

execution date is pending); Martinez-Villareal v. Stewart, 118

39



S. . 1618, 523 U S. 637, 140 L. Ed.2d 849 (1998)(respondent’s
Ford claimwas dism ssed as premature, not because he had not
exhausted state renedi es, but because his execution was not

i mm nent and therefore his conpetency to be executed coul d not

be determined at that tinme); Herrera v. Collins, 506 U S. 390,

113 S. C. 853, 122 L.Ed.2d 203 (1993)(the issue of sanity
[for Ford claim is properly considered in proximty to the
execution).

However, nost recently, in In Re: Provenzano, No. 00-

13193 (11" Gr. June 21, 2000), the 11t" Circuit Court of
Appeal s st at ed:

Real i zi ng that our decision in In Re:

Medi na, 109 F.3d 1556 (11'" Gr. 1997),
forecl oses us fromgranting him
authorization to file such a claimin a
second or successive petition, Provenzano
asks us to revisit that decision in |ight
of the Suprenme Court’s subsequent deci sion
in Stewart v. Martinez-Villareal, 118 S.C
1618 (1998). Under our prior panel
precedent rule, See United States v.
Steele, 147 F.3d 1316, 1317-18 (11t" Cir.
1998) (en banc), we are bound to follow the
Medi na decision. W would, of course, not
only be authorized but also required to
depart from Medina if an intervening
Suprenme Court decision actually overruled
or conflicted with it. [citations omtted]
Stewart v. Martinez-Villareal does not
conflict wwth Medina's holding that a
conpetency to be executed claimnot raised
inthe initial habeas petition is subject
to the strictures of 28 U S.C. Sec
2244(b)(2), and that such a clai mcannot
meet either of the exceptions set out in
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t hat provi sion.
Id. at pages 2-3 of opinion.

This claimis necessary at this stage because federal |aw
requires that, in order to preserve a conpetency to be
executed claim the claimnust be raised in the initial
petition for habeas corpus, and federal |aw requires al
i ssues raised in a federal habeas petition to be exhausted in
state court. Hence, Tommy CGudi nas raises this claimnow

Tonmy Gudi nas has been incarcerated since 1994.
Statistics show that incarceration over a long period of tine
wll dimnish an individual’s nental capacity. Because Tomy
Gudi nas may well be inconpetent at tine of execution, his
Ei ght h Arendnent right against cruel and unusual puni shnent
will be viol ated.

Tonmy Gudi nas was first diagnosed with severe nental
probl ens, auditory processing problens, and attention deficit
di sorder at the age of six (V7, 407). Throughout Tommy
Gudinas’ life, nmental health professionals evaluated, tested,
and recomended | ong-termresidential treatnent for Tommy, but
the records reveal he has never received treatnent (V7, 419).
Tonmy’ s neur odevel opnental problens resulted in an attention
deficit problemwhich rendered Tormy pat hol ogi cal Iy i npul si ve,

craving stimulation, unable to sustain attention for any
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length of time, and mninmally educable (V7, 304, 306-10).
Throughout his life, Tonmmy suffered physical and sexual abuse
(v6, 154, 173-74) Tomry Qudi nas consistently abused drugs and
al cohol fromthe tine he was 10 years old (V7, 316-21). He
remai ns a severely disturbed man (V6, 191).

For the last five years, Tommy Qudinas has |ived on
Florida s death row, in solitary confinenent in a very snal
cell. Florida State Prison is located in central Florida and
is not air conditioned, even during dangerously hot weather.
Tommy Qudinas is allowed yard tine only twice a week and
showers every other day. The majority of Tomry Cudi nas’
fellow death row i nmates, the people with whom he can
routinely talk and associate, also suffer various forns of
mental illness and personality disorders. Tommy Qudi nas’
already fragile nmental condition could only deteriorate under
t hese circunstances. Hi s nental condition may well decline to

the point that he is inconpetent to be executed.
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CONCLUSI ON AND RELI EF SOQUGHT

For all the reasons discussed herein, Tomry Gudi nas
respectfully urges this Honorable Court to grant habeas

relief.
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