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RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

Come now the Respondents, and respond as follows to CGudinas’
petition for habeas corpus relief. In conpliance wth Florida
Rule of Crimnal Procedure 3.851(b)(2), the petition was filed
cont enporaneously with Gudinas’ Initial Brief on appeal fromthe
denial of his Rule 3.850 notion.

RESPONSE TO | NTRODUCTI ON

On pages 1-2 of the petition, GQudinas has set out an
“introduction” to the petition. To the extent that this part of
the petition includes avernents of error, those clains are
deni ed.

RESPONSE TO PROCEDURAL HI STORY

On pages 2-3 of the petition, Q@udinas has set out what
appears to be a substantially accurate history of the prior
proceedings in this case. To the extent that any legal or factual
avernments may be contained within the “procedural history”, such
avernents are deni ed.

RESPONSE TO JURI SDI CTI ONAL STATEMENT

On pages 3-4 of the petition, Gudinas aserts that this Court
has jurisdiction over this petition, and that relief should be
granted thereon. Respondents do not dispute the general
proposition that this Court has jurisdiction to consider a habeas

petition such as this one. However, for reasons set out herein



certain clainms are inappropriate for habeas review By agreeing
that jurisdiction is generally proper, Respondents waive no
avai l able defenses. To the extent that the jurisdictiona
conponent of the petition includes an avernent that relief should
be granted, that avernent has nothing to do with this Court’s
jurisdiction, and is specifically denied.
STATEMENT OF THE FACTS

In its direct appeal decision affirm ng Gudi nas’ convictions
and sentences, this Court described the facts in the follow ng
way:

W have on appeal the judgnent and sentence of the
trial court inposing the death penalty upon appell ant
Thomas Lee @udinas. W have jurisdiction. Art. V, 8§
3(b)(1), Fla. Const. W affirm Gudi nas' convictions for
first-degree nurder, tw counts of sexual Dbattery,
attenpted sexual battery, and attenpted burglary wth
an assault. Wt also affirmhis sentence of death.

FACTS

Gudinas and three of his roommtes arrived at an
Orlando bar, Barbarella's, between approximtely 8:30
and 9 p.m on May 23, 1994. Prior to arriving at the
bar, the group drank beer and snoked marijuana at their
apartnment and in the car on the way to the bar. Wile
dri nking throughout the night, GQudinas and his
roommates periodically returned to their car to snoke
marijuana. However, when the bar closed at 3 a.m
GQudinas could not be | ocated. One of Gudi nas'
roommates, Todd Gates, testified that he last saw
GQudinas in the bar at approximately 1 a.m

Rachelle Smith and her fiancé arrived at the sane bar
between 11 and 11:30 p.m They stayed until about 2
a.m Rachelle left the bar at that tinme, while her
fiancé renmained inside saying goodbye to friends. She
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initially went to the wong parking |ot where she saw
a man watching her while crouched behind another car.
Realizing she was in the wong parking lot, Rachelle
wal ked to the | ot where her car was parked. Because she
felt she was being followed, she immediately got into
her car and | ocked the door. Looking into her mrror,
she saw the sane nman she had just seen crouched behind
a car in the other parking lot. After trying to open
Rachel | e's passenger side door, the man crouched down,
canme around to the driver's side and tried to open the
door. Wiile screaming at Rachelle, "I want to f__
you," the man covered his hand with his shirt and began
smashing the driver's side w ndow. Rachelle blew the
horn and the man left. Upon hearing of the nurder that
occurred nearby that sanme night, Rachelle contacted
police, gave a description of the man, and identified
GQudi nas from a photographic lineup as the man who tried
to attack her. (FN1) She also identified Gudinas at
trial.

The victim Mchelle MGath, was |ast seen at
Barbarella's at approximately 2:45 a.m She apparently
had | eft her car in the sane parking | ot where Rachelle
Smth first saw Gudi nas crouching behind a car. Between
4 and 5 a.m, Culbert Pressley found Mchelle's keys
and a bundle of clothes next to her car in the parking
lot. (FN2) Her body was discovered at about 7:30 a.m
in an alley next to Pace School. (FN3) Mchelle was
naked, except for a bra which was pushed up above her
breasts.

Jane Brand flagged down O ficer Chisari of the Ol ando
police Dbicycle patrol. Oficer Chisari had been
informed by a deputy sheriff on the scene that Pressley
had found sonme keys. Pressley then told Chisari he had
just given them to "that gqguy," referring to a man
wal ki ng south. As Chisari then rode toward the man, M.
Brand screaned as she spotted Mchelle's body. Chisar
returned to where Ms. Brand was. Subsequently, he saw
a man he later identified as Gudinas driving a red CGeo
Metro from the parking ot where Mchelle had parked
her car. Pressley wote down the car's license plate
and the tag nunber was traced to Mchelle McGath. The
car was later recovered at 7 p.m that night at the
Hol i day Club Apartnents. (FN4)



During the jury trial, all four (FN5) of Cudinas'
roommates testified that he was not at their apartnent
when they returned from Barbarella's. Frank Wigley
said he next saw Gudinas that afternoon; he had bl ood
on his underwear and scratches on his knuckles,
allegedly froma fight with two black nmen who tried to
rob him Todd Gates testified that Gudinas was at the
apartnent when he awoke between 8:30 and 9 a.m,
wear i ng boxer shorts covered with blood, allegedly from
a fight wth a black man. Fred Harris offered simlar
testinmony. Fred added that later that day, after being
asked if Mchelle was "a good f__ " Qudinas replied,
"Yes, and | f__ _ed her while she was dead." Dwayne
Harris |ikew se testified that he heard CGudi nas say, "I
killed her then | f__ _ed her."

Dr. Hegert, the nedical examner, testified that the
cause of death was a brain henorrhage resulting from
blunt force injuries to the head, probably inflicted by
a stonping-type blow from a boot. He found severe
cerebral edema and determined that Mchelle died thirty
to sixty mnutes after the fatal injury, the forceful

blow to the head. Dr. Hegert also found defensive
wounds on one of Mchelle's hands and two broken
sections of a stick, one inserted two inches into her
vagina and the other inserted three inches into the
area near her rectum In addition, Dr. Hegert also
determ ned that Mchelle had been vaginally and anally
penetrated by sonmething other than the sticks, as
indicated by trauma to her cervix. He also found that

M chelle had a blood alcohol content of .17% at the
time of her death. Wile Mchelle mght have |ived
| onger without that anmount of alcohol in her system

Dr. Hegert testified that the head injury would have
been fatal anyway. He estimated the tinme of death to be
between 3 and 5 a. m

Timothy Petrie, a serol ogist with the Florida
Department of Law Enforcenment, testified that he found
senmen on the vaginal swab as well as on a swab of
Mchelle's thigh. Amanda Taylor, a latent fingerprint
examner with the Orlando Police Departnent, identified
a latent fingerprint on the alley gate pushbar as
GQudi nas' right palm and thunbprints on Mchelle's car
| oan paynent book as CGudinas'. Taylor acknow edged she
had no way of know ng when the prints were made.
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After the trial concluded, the jury returned a qguilty
verdict on all counts. The penalty phase commenced
several days later

During the penalty phase, the State introduced
certified copies of @udinas' Massachusetts fel ony
convictions. These included convictions for burglary of
an autonobile; assault; theft; assault with intent to

rape; indecent assault and battery; and assault and
battery. These offenses all occurred in the early
1990’ s.

Karen Ann Col dthwaite, Gudinas' nother, testified that
she had a difficult pregnancy and delivery wth Gudi nas
and that he had sone health problenms during the first
six nmonths of I|ife. She also testified that he had
extrene tenper tantrunms as a small boy, although he was
never violent toward others. H's teacher reported that
he was hyperactive at school, sonetines throwng chairs
and acting up. Ms. Goldthwaite had Gudi nas eval uated
at Boston University when he was six. Thereafter, she
sought help from the Massachusetts Division of Youth
Services. Over the next several years, Gudinas had 105
di fferent pl acenent s t hr ough t hat agency. Ms.
Gol dt hwai te was advised that Gudinas should be placed
in a long-term residential program but she was never
able to acconplish this. (FN6) Because of his treatnment
in nunerous facilities, @udinas only conpleted his
formal education through the fourth grade, although he
eventually attained his GED. He also was diagnosed as
having a low IQ Finally, GQudinas' nother testified
t hat he began drinking al cohol while a juvenile, snoked
mar i j uana, and had used cocai ne and LSD.

M chell e Gudinas, Gudinas' younger sister, testified
that their father put Gudinas' hand over an open flane
as punishnment for playing with matches. She also
testified that on another occasion, as punishnent for
wetting his bed, their father nmade Gudinas stand in
front of their house in his underwear wearing a sign
that said "I will not wet the bed." M. Cudinas noted
that Gudinas had a good relationship wth his
stepfather. She denied ever having any sexual contact
with her brother or telling anyone she had. However, in
rebuttal, Emmtt Browning, an Ol ando Police Departnent
investigator, testified that Ms. Gudinas told him she

5



was at a party and went into a bedroom with her
brother. She allegedly said her brother lay on top of
her and began tearing her swmsuit off before sone of
their cousins entered the room and pulled QGudinas off
her .

Dr . Janes Upson, a clinical neur opsychol ogi st ,
testified for Gudinas. He concluded that Gudinas was
seriously enotionally disturbed at the time of the
murder and that the "synbolisnt of the crine indicated
that he was "quite pathological in his psychol ogica
dysfunction.” Dr. Upson testified that Gudinas has an
IQ of 85, in the |owaverage range. Testing reveal ed
that Gudinas has very strong wunderlying enotional
deficiencies. Dr. Upson explained that this type of
person has a higher degree of inpulsivity, sexual
conf usi on and conflict, bi zarre | deat i ons, and
mani pul ati ve behavior, tends to be physically abusive,
and has the capacity to be violent. He noted that these
behavi ors escal ate when the person is either threatened
or loses control. Dr. Upson felt that Gudinas would
probably be a danger to others in the future unless he
was properly treated and that the nurder was consi stent
with the behavior of a person with his psychol ogica
makeup.

Dr. James O Brian, a physician and pharnacol ogi st, was
recogni zed by the trial court as an expert witness in
the area of toxicology. He testified that GQudinas is
unable to control his inpulses in an unstructured
environment and opined that Mchelle's nurder was
impul sive. Gudinas told Dr. OBrian that on the day
before the nmurder, he ate marijuana "joints" at
breakfast, at 1:30 p.m, five between 3 and 8 p.m, and
another at 1 a.m the follow ng norning. Gudinas also
reported that he drank al cohol between 1:30 and 3 p.m
and 9:30 p.m and 2 am the followng norning. Dr.
OBrian testified that marijuana and alcohol renove
inhibitions, thus allowing the underlying personality
to show through. He stated that as the dosage
i ncreased, soneone |ike Gudinas would not be able to

control his "strong inpulses.™ Based on his al coho
consunption and evaluation of Gudinas' under | yi ng
psychol ogi cal makeup, Dr . O Brian concluded that

Gudinas' ability to conform his behavior to the
requi renents of the law was substantially inpaired on
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t he night of the nurder.

The jury recommended a death sentence by a vote of ten
to two. The trial court conducted a sentencing hearing
on May 19, 1995, and inposed Gudinas' sentence in a
separate pr oceedi ng on June 16, 1995. After
adj udicating Gudinas guilty on all counts, the court
sentenced him to death for the first-degree nurder of
Mchelle MGath. (FN7) The court also sentenced
Qudinas to thirty years for attenpted burglary with an
assault, thirty years for attenpted sexual battery, and
life inprisonment for each count of sexual battery.

(FN1.) Two other w tnesses, Cul bert Pressley
and Mar y Rut her f ord, al so positively
identified Gudinas from the sane photo
[ i neup. They had each seen @Gudinas near the
scene of the nurder later that norning.

(FN2.) Several hours later, shortly after 7
a.m, a mn whom Pressley subsequently
identified as CGudinas cane wal king down the
si dewal k. When the man saw Pressley hol ding
the car keys, he said, "Those |ook like ny
keys. |"ve been looking for them all
nor ni ng. " Pressley gave him the keys in
exchange for a prom sed $50 reward. The man
t hen wal ked away.

(FN3.) Pace School enpl oyee Jane Brand
di scovered the victim in the alley. In the
precedi ng half hour before seeing Mchelle's
body, M. Brand had arrived at school and
encountered a young man inside the gated area
on the steps leading to the school's front
door. The man, whose back was to M. Brand,
remai ned seated and did not | ook at her. She
described him as about eighteen years old
with short brown hair and wearing dark,
| oose-fitting shorts and a | oose shirt. After
being told to |eave the school grounds, the
man junped the fence and ended up in the
alley. About ten mnutes later, M. Brand
heard a loud crash in the alley. She | ooked
outside and saw Mchelle's body. She Ilater
identified Gudinas as the sane man she saw in
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the courtyard that norning after seeing him
in a television report.

(FN4.) @udinas' apartnent was less than a
half mle from where Mchelle's car was
f ound.

(FN5.) These were Frank Wigley, Todd Gates,
and brothers Fred and Dwayne Harris. The
Harris brothers are Gudinas' first cousins.

(FN6.) H s | engthiest treat ment was a
five-nmonth program He also spent nine days
in a psychiatric ward during this tine.

(FN7.) The trial court found the follow ng
statutory aggravators: (1) the defendant had
been convicted of a prior violent felony,
section 921.141(5)(b), Fla.Stat. (1995); (2)
t he mur der was commtted duri ng t he
comm ssion of a sexual battery, section
921.141(5) (d); and (3) the nurder was
especially heinous, atroci ous, or cruel
section 921.141(5)(h). The court found one
statutory mtigator: the defendant conmtted
the nmurder while under the influence of an
extrenme nental or enotional di st ur bance,
section 921.141(6)(b). The court found the
foll ow ng nonstatutory mtigating factors and
accorded them very little weight: (1)
def endant had consuned cannabis and al cohol
the evening of the homcide; (2) defendant
had the capacity to be rehabilitated; (3)
def endant's behavior at trial was acceptable;
(4) defendant had an 1Q of 85; (5) defendant
was religious and believed in God;, (6)
defendant's father dressed as a transvestite;
(7) def endant suffered from personality
di sorders; (8) defendant was devel opnentally
inpaired as a child; (9) defendant was a
caring son to his nother; (10) defendant was
an abused child; (11) defendant suffered from
attention deficit disorder as a child; and
(12) defendant was diagnosed as sexually
di sturbed as a child.



GQudi nas v. State, 693 So.2d 953, 956-59 (Fla. 1997).
THE DI RECT APPEAL | SSUES
On appeal to this Court, GGudinas raised the follow ng
clainms, as franmed by the Court:

The clainms are: (1) the trial court erred in denying
GQudinas’ notion to sever counts | and Il from the
remai ni ng charges; (2) the trial court erred in
conducting several pretrial hearings wthout Gudinas
present; (3) the trial court erred in not granting
GQudi nas' notion for judgnent of acquittal for the
attenpted sexual battery of Rachelle Smth; (4) the
trial court failed to conduct an adequate inquiry after
Gudi nas conpl ai ned about |ead counsel; (5) the trial
court erred in overruling udinas' objections and
allowing graphic slides into evidence; (6) the trial
court erred in allowng the State to bolster a
witness's testinony with a hearsay statenent; (7) the
introduction of collateral evidence denied CGudinas his
constitutional right to a fair trial; (8) the trial
court erred in denying Qudinas' notion in limne; (9)
the trial court erred I n restricting Gudi nas

presentation of evidence; (10) the jury's advisory
sentence was unconstitutionally tainted by inproper
prosecutorial argunent and inproper instructions; (11)
the trial court erred in finding the heinous,
atrocious, or cruel aggravating circunstance; and (12)
the trial court erred in its consideration of the
mtigating evidence.

GQudinas v. State, 693 So.2d at 959 n. 8.
THE LEGAL STANDARD
Wth the exception of one claim which is not ripe for
revi ew, @Qudi nas’ petition IS based upon hi s vari ous
specifications of ineffective assistance of appellate counsel. In

order to prevail on these clains, Gudinas nust denonstrate that



the performance of his appellate

counsel was deficient, and that

he was prejudiced as a result of such deficient performance. See,
Strickland v. Washington, 466 U. S. 668 (1984); Johnson v. Dugger,
523 So.2d 161 (Fla. 1988). The “deficiency” nmust be of such a
magni tude that, but for that deficiency, the result of the
proceedi ng woul d have been different. Id. In reviewing a claimof
i neffective assistance of counsel, this Court nust determ ne:
whet her the alleged om ssions are of such magnitude as
to constitute a serious or substantial deficiency
falling neasurably outside the range of professionally
acceptable performance and, second, whet her t he
deficiency in performance conprom sed the appellate
process to such a degree as to underm ne confidence in
the correctness of the result.
Freeman v. State, 25 Fla. L. Wekly S451 (June 8, 2000).
The |l aw has | ong been settled that appellate counsel is not

required to raise every colorable claim in order

to provide

“effective” assistance on appeal.

Suprene Court has enphasi zed:

Experi enced advocates since
enphasi zed the inportance

argunents on appeal
if possible, or at
Jackson, after
years, stated:

nost  on

"One of the first
advocate 1is to
questions, that he wl|
contentions, |like the
t hrough over-issue. The

j udge IS habi tual |y

t est

and focusing on one central

observing appellate advocates for

sel ect

| nstead, as the United States

time beyond nmenory have
of w nnow ng out weaker

i ssue
Justice
many

a few key issues.

s of a discrimnating
the question, or
present orally. Legal
currency, depreciate
mnd of an appellate
receptive to t he
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suggestion that a lower court conmtted an
error. But receptiveness declines as the

nunber of assi gned errors I ncreases.
Multiplicity hints at lack of confidence in
any one.... [ E] xperience on the bench
convinces ne that multiplying assignnments of
error will dilute and weaken a good case and
wll not save a bad one." Jackson, Advocacy
Before the Suprenme Court, 25 Tenple L.Q 115,
119 (1951).

Justice Jackson's observation echoes the advice of
count| ess advocat es bef ore him and si nce. An
authoritative work on appellate practice observes:

"Most cases present only one, two, or three

significant questions.... Usually, ... if you
cannot wn on a few major points, the others
are not likely to help, and to attenpt to
deal wth a great many in the |imted nunber
of pages allowed for briefs will nean that
none nmay receive adequate attention. The
effect of adding weak argunents wll be to

dilute the force of the stronger ones.”" R
Stern, Appellate Practice in the United
States 266 (1981).

There can hardly be any question about the inportance
of having the appellate advocate examne the record
wth a view to selecting the nost prom sing issues for
revi ew. This has assuned a greater inportance in an
era when oral argunent is strictly limted in nost
courts -- often to as little as 15 mnutes -- and when
page limts on briefs are wdely inposed. See, e.g.,
Fed. Rul es App. Proc. 28(0Q); McKi nney's 1982 New York
Rul es of Court 88 670.17(g)(2), 670.22. Even in a court
that inposes no tine or page limts, however, the new
per se rule laid dowm by the Court of Appeals is

contrary to all experience and | ogic. A brief that
rai ses every colorable issue runs the risk of burying
good argunents -- those that, in the words of the great
advocate John W Davis, "go for the jugular," Davis,

The Argunent of an Appeal, 26 A B.A J. 895, 897 (1940)
-- in a verbal mund nade up of strong and weak
contentions. See generally, e.g., Godbold, Twenty Pages
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and Twenty Mnutes -- Effective Advocacy on Appeal, 30
SWL.J. 801 (1976).

Jones v. Barnes, 463 US. 745, 751-53 (1983). [footnotes
omtted]; Smth v. Mrray, 477 U S. 527, 536 (1986) (“This
process of ‘w nnow ng out weaker argunents on appeal and focusing
on’ those nore likely to prevail, far from being evidence of
i nconpetence, is the hallmark of effective appellate advocacy.”);
Provenzano v. Dugger, 561 So.2d 541, 549 (Fla. 1990) (“.
counsel need not raise every nonfrivolous issue revealed by the
record.”); Atkins v. Dugger, 541 So.2d 1165, 1167 (Fla. 1989)
(“Most successful appellate counsel agree that from a tactical
standpoint it is nore advantageous to raise only the strongest
points on appeal and that the assertion of every conceivable
argunent often has the effect of diluting the inpact of the
stronger points.”) [enphasis added].

In the context of a claim of ineffective assistance of
appellate counsel, Eleventh Circuit Court of Appeals Judge
Ednonson concurred in the denial of relief, stating:

. | cannot agree that the quality of counsel’
perforrrance can be judged nmuch by the |ength of brlefs

or the nunber of issues raised. Especially in the death

penalty context, too many briefs are too |ong; and too

many | awers raise too many issues. Effective |awering
involves the ability to discern strong argunents from
weak ones and the courage to elimnate the unnecessary

so that the necessary may be seen nost clearly. The

Suprene Court -- as today's court recognizes -- has

never required counsel to raise every nonfrivolous

12



argunent to be effective. See Smth v. Mirray, 477 U.S.

527, 536, 106 S.Ct. 2661, 2667, 91 L.Ed.2d 434 (1986).

That the custom in death penalty cases is for |awers

to file long briefs with lots of issues neans little to

me. This kind of "custom does not define the standard

of objective reasonabl eness. See d eason v. Title Quar

Co., 300 F.2d 813 (5th Gr. 1962). Wile conpliance

Wi th custom may generally shield a |awer froma valid

claim of ineffectiveness, nonconpliance should not

necessarily nmean he is ineffective. Not all custons are

good ones, and customs can obstruct the creation of

better practices.

Heath v. Jones, 941 F.2d 1126, 1141 (11th Cr. 1991) [enphasis
added] .

Appellate counsel is not *“ineffective” for “failing” to
raise issues which are not properly preserved for review See
Freeman, supra; Suarez v. Dugger, 527 So.2d 190, 193 (Fla. 1988).
Li kewise, “failure” to brief a neritless issue, or one having
little nerit, is not deficient performance. I|d. Further, the
“failure” to raise weak issues, or the “failure” to raise an
issue that, at nost, is harmess error, does not establish a
basis for relief on ineffective assistance of counsel grounds.
Atkins v. Dugger, 541 So.2d 1165, 1167 (Fla. 1989); Duest .
Dugger, 555 So.2d 849 (Fla. 1990). O course, counsel is not

“Ineffective” when he “chose not to argue the issue as a matter

of strategy.” Freeman, supra.

Appel | ate counsel is not ineffective for failing to convince

this Court of the nerit of the clains raised on appeal. Freenan,
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supra; Alford v. Wainwight, 725 F.2d 1282, 1289 (11th Gr.)
nmodi fied, 731 F.2d 1486, <cert. denied, 469 U S. 956 (1984)
(“[trial counsel] cannot be faulted sinply because he did not
succeed.”). How present counsel would have argued the issues had
he been appellate counsel is not the standard -- petitioner nust
allege “a specific, serious om ssion or overt act upon which the
claimof ineffective assistance of counsel can be based.” Card v.
Dugger, 911 F.2d 1496, 1507 (1l1th Gr. 1990); Freeman, supra.
THE | NDI VI DUAL CLAI M5
| . THE | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M

On pages 5-17 of the petition, @Qudinas alleges that
appel l ate counsel was ineffective for “failing” to raise various
additional allegations of prosecutorial msconduct based upon the
State’s closing argunent. Gudinas admts that appellate counse
raised “two instances of wunobjected-to m sconduct” on direct
appeal. This Court found those clains procedurally barred because
there had been no contenporaneous objection at trial. Gudinas v.
State, 693 So.2d at 959 and n. 8 No objection to the alleged
i nstances of prosecutorial msconduct contained in the petition
was made at the tinme of trial, and, under settled Florida |aw,
appel l ate counsel Is not ineffective for not raising an
unpreserved issue. See pages 9-12, above. Mreover, while cast in
the formof an ineffective assistance of appellate counsel claim

14



the prosecutorial argunent claimis, in fact, the sort of claim
that is properly raised in a Florida Rule of Crimnal Procedure
3.850 proceeding, as Gudinas has done. This claim is not
properly the subject of a petition for habeas corpus. See, e.g.
Par ker v. Dugger, 550 So.2d 459 (Fla. 1989).1

Al ternatively and secondari l vy, Wi t hout wai vi ng t he
procedural bar defenses set out herein, the *“prosecutorial
argunent” claim set out in the petition is without nerit. The
“Col den Rule” portion of CGudinas’ argunent has no |legal basis --
what he attenpts to cast as an inproper argunent is nothing nore
than a valid argunent based upon the undi sputed evidence and the
reasonable inferences drawn from it. @Qudi nas’ attenpt to
transform a valid and appropriate argunent into “error” is
di si ngenuous. Likew se, what GGudinas clains is an inproper
“limtation” on the jury's consideration of mtigation is, in
fact, legitimte argunent based upon the evidence. In any event,
the jury was properly instructed about how it should weigh the
aggravators and mtigators, and, of course, juries are presuned
to follow their instructions. Yates v. Evatt, 500 U S. 391, 403

(1991); Valle v. State, 474 So.2d 796, 805 (Fla. 1985).

This claim is essentially a verbatim reproduction of the
closing argunent claim contained in his appeal from the deni al
of his Rule 3.850 notion.
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Mor eover, t he prosecutor’s ar gunent concer ni ng t he
applicability of the “extrenme nental or enotional disturbance”
mtigator was not inproper, and, in any event, this Court found
a “fundanmental error” claimbased partly upon this argunent to be
procedurally barred on direct appeal. QQudinas, supra. Likew se,
this Court rejected, on direct appeal, a “fundanental error”
claim based on the “prosecutor’s nonster remark”. That
determ nation should not be disturbed. To the extent that Gudi nas
clains that appellate counsel was ineffective for not raising
other “instances” of “msconduct”, the conplained-of coments,
whi | e perhaps sonmewhat strong, do have record support.?

To the extent that Gudinas conplains about other alleged
i nstances of “m sconduct” that were not raised on direct appeal
he has not shown that any allegation, separately or cumulatively,
rises to the level of fundanental. error. Even if appellate
counsel had raised all of the unobjected-to conmments on direct

appeal, it still would not have established a basis for relief.3

2Gudi nas conpl ai ns because the prosecutor referred to him as
a “maniac” and as “evil”. In light of the wuncontroverted
evi dence denonstrating what GGudinas did to his victim those
descriptive terns are anong the ones that conme to mnd in
attenpting to describe this crinme. Even if appellate counsel had
raised this claim it would not be a basis for relief because
any error was harmess. State v. D@uilio, 491 So.2d 1129 (Fl a.
1986) ,

3Gven that appellate counsel raised certain clains of
prosecutorial msconduct, it is obvious that counsel was aware
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1. THE “ APPRECI ATE AND CONFORM M Tl GATOR

On pages 17-22 of the petition, Qudinas argues that
“appel l ate counsel perforned deficiently by failing to raise the
trial court’s errors in rejecting the statutory mtigator that
Tomry Qudinas’ ability to appreciate the crimnality of his
conduct or conform his conduct to the requirenents of |aw was
substantially inpaired.” This claim is procedurally barred in
this proceeding because the rejection of this mtigator was
rai sed and addressed on direct appeal. That is a procedural bar
to relitigation of this claim Blanco v. Wainwight, 507 So.2d

1377, 1384 (Fla. 1987). @Qudinas is precluded from using a habeas
corpus petition to relitigate this claimunder a new theory.

To the extent that further discussion of this claim is
necessary, on direct appeal this Court held:

Furthernore, we agree with the State that the trial
court did not abuse its discretion in rejecting as a
statutory mtigator Gudinas' claimthat his capacity to
appreciate the crimnality of his conduct or to conform
his conduct to the requirenent was substantially
i npai r ed. I n its sent enci ng order, t he court
acknow edged Dr. OBrian's opinion that Gudinas'
"ability to conform his behavior was inpaired
substantially on the basis of al cohol and his
underlying psychol ogi cal makeup." The court then
rejected Dr. OBrian's opinion as "too heavily based

of such a claim It was reasonable for counsel to focus on the
stronger clains, and the fact that present counsel obviously
woul d have briefed the case differently proves nothing beyond
the truism that hindsight is 20/20. It does not establish the
deficient performance and prejudice prongs of Strickl and.
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upon unsupported facts from what he was told other
W tnesses were going to testify about concerning the
issue of intoxication.”™ The court then noted that no
Wi tnesses testified that Qudinas was "substantially
inpaired to the extent that he did not know what he was
doi ng. " | ndeed, the court then <cited "credible
evi dence" that Qudinas "stealthily approached" Rachelle
Smth's car at approximately 2 a.m and attenpted to
gain entry. Therefore, we agree with the State that the
court did not abuse its discretion in rejecting this
mtigator, especially considering the evidence cited in
its sentencing order and adduced at trial. See Walls v.
State, 641 So.2d 381, 390-91 (Fla. 1994) (stating that
opinion testinony "gains its greatest force to the
degree it is supported by the facts at hand, and its
weight dimnishes to the degree such support is
| acking"),cert. denied, 513 U S. 1130, 115 S. C. 943

130 L. Ed.2d 887 (1995).

Gudinas v. State, 693 So.2d at 966-67. Appellate counse
litigated the issue Gudinas clains he should have pursued, and
the fact that he was unable to convince this Court to rule in
@Qudi nas’ favor does not establish ineffective assistance of
counsel. Herring v. Dugger, 528 So.2d 1176, 1177 (Fla. 1988); see
al so, Scot t V. Dugger, 604 So. 2d 465, 469- 70 (Fl a.
1992) (“Counsel's performance cannot be deenmed deficient for
failing to raise every conceivabl e aspect of
aclaim”). This claimis not a basis for relief.
[11. THE JO NDER CLAI M
On pages 22-27 of +the petition, GQudinas alleges that
appel l ate counsel was ineffective for failing to raise the denial

of a notion to sever Counts | and Il (the Rachelle Smth cases)

18



from the nurder and sexual battery cases in which Mchelle
McGath was the victim# This claim was litigated on direct
appeal and deci ded adversely to Gudinas. This Court held:

Qudinas first contends that the trial court inproperly
allowed the joinder of his alleged offenses against
Rachelle Smith with those against Mchelle McGath in
one trial. The State responds that the offenses were
properly joined as being part of a spree of crines
commtted by Gudinas. The State also contends that the
crinmes against Rachelle Smth constitute adm ssible
simlar fact evidence in Gudinas' nurder prosecution.

In Ellis v. State, 622 So.2d 991 (Fla. 1993), we
surveyed our cases interpreting joinder based on "two
or nore connected acts or transactions” wthin the
meaning of rule 3.150(a), Florida Rules of Crimnal
Procedure. W first reviewed Wight v. State, 586 So.2d
1024 (Fla. 1991), where we stated:

"[T]he rules do not warrant joinder or
consolidation of crimnal charges based on
simlar but separate episodes, separated in
time, which are 'connected only by simlar
ci rcunstances and the accused' s alleged guilt
in both or all I nstances.” Courts nmay
consi der "the tenporal and geographi cal
association, the nature of the crines, and
the manner in which they were committed.”

However, interests I n practicality,
efficiency, expense, conveni ence, and
j udi ci al econony, do not outwei gh the

defendant's right to a fair determ nation of
guilt or innocence.

“On page 22 of the petition, QGudinas states that appellate
counsel did not raise the severance issue. On page 23, he
“refines” that claim to be that while counsel raised the issue

as a violation of the Rules of Crimnal Procedure, it was
i neffective assistance of counsel not to raise the claim as a
due process claim instead. O course, it is not deficient

performance not to raise every possible variation of a
particular claim Scott, supra.
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Id. at 1029-30 (citations omtted) (quoting Garcia V.
State, 568 So.2d 896, 899 (Fla. 1990)). W further
addressed the rules of perm ssible joinder in Crossley
v. State, 596 So.2d 447, 450 (Fla. 1992), wherein we
explained that "[t]he danger in inproper consolidation
lies in the fact that evidence relating to each of the
crimes may have the effect of bolstering the proof of
the other." To forestall that possibility, we required
trial courts to find "a neaningful relationship between
the charges of two separate crinmes before permtting
themto be tried together." 1d. (enphasis added).

We next analyzed our decision in Bundy v. State, 455
So.2d 330 (Fla. 1984), cert. denied, 476 U S. 1109, 106
S.Ct. 1958, 90 L.Ed.2d 366 (1986), where the defendant
first attacked four wonen, killing twd, in a Florida
State University sorority house. Roughly an hour Ilater,
Bundy attacked a fifth woman in an apartnent house
several blocks away. I1d. at 334-35. In Bundy, we found
that "the crimnal acts [were] connected by the close
proximty in time and |ocation, by their nature, and by
the manner in which they were perpetrated.” Id. at 345.
W |ater characterized the Bundy crines as "a classic
exanple of an wuninterrupted crinme spree in which no
significant period of respite separated the nultiple
crimes." Ellis, 622 So.2d at 999.

In Fotopoulos v. State, 608 So.2d 784 (Fla. 1992),
cert. denied, 508 U S. 924, 113 S. . 2377, 124 L.Ed.2d
282 (1993), the defendant induced a woman to nurder
another man while he videotaped the shooting. He then
used the video to blackmail the woman into hiring a hit
man to nurder his wife a nonth later. W found that
since one crinme induced the other crime, a sufficient
causal link existed to permt joinder. Id. at 790. From
our review of those cases, we concl uded:

First, for joinder to be appropriate the

crimes in question nust be linked in sone
significant way. This can include the fact
t hat t hey occurred during a "spree"

interrupted by no significant period of
respite, Bundy, or the fact that one crinme is
causally related to the other, even though
there nmay have been a significant |apse of
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time. Fotopoulos. But the nere fact of a
general tenporal and geographic proximty is
not sufficient in itself to justify joinder
except to the extent that it helps prove a
proper and significant |ink between the
crimes. Crossley.

Ellis, 622 So.2d at 1000. Wth those rules in mnd, "we
nmust consi der where on the spectrum[this case] falls."
| d.

Gudi nas made three separate, unsuccessful attenpts to
break into Rachelle Smth's car after follow ng her
from the other parking lot. H's intention to sexually
assault her was nmade clear by the vulgar |anguage he
shouted at her as he attenpted to smash his way through
the driver's side window H's actions indicate he was
willing to forcibly enter Rachelle Smth's car. He did
not have to yell, "I want to rape you," in order for
his crimnal intentions to be apparent.

Unsuccessful in his attenpt to rape Smth, the record
(FN9) reflects that within no nore than three hours and
in the sane proximte area, Gudinas brutally raped and
murdered Mchelle McGath. Gudinas' failure to conplete
his attack against Rachelle Smth nay have provided a
causal link to his conpleted attack on Mchelle
MG at h, thus allowing joinder under Fot opoul os.
Furthernore, the State makes a persuasive argunent that
the attacks were separated by | ess than one hour. Under
the State's scenario or even if approximately three
hours el apsed, Gudinas' offenses constitute a crinme
spree as contenplated in Bundy. The attenpted rape and
acconpanying violence of his aborted entry into
Rachelle Smth's car, and the actual rape and extrene
violence of his nmurder of Mchelle MG ath denonstrate
a "meani ngful relationship" between the two attacks as
requi red by Crossley.

Furthernmore, we agree with the State that even if the
charges should have been severed, any error would be
harm ess beyond a reasonable doubt. State v. D Guilio,
491 So.2d 1129 (Fla. 1986). Rachelle Smth's testinony
still would have been adm ssible in a severed trial for
the MGath attack as simlar fact evidence in
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establishing Gudinas' notive for raping and nurdering
Mchelle McGrath. Charles W Ehrhardt, Florida Evidence
8 404.14 (1995 ed.). Evidence of Cudinas' unsuccessfu

attack against Rachelle Smth was relevant to show his
notive for another attack later that norning. Thus,
even if the charges were severed, Rachelle Smth's
testinmony regarding her encounter would have been
adm ssible as simlar fact evidence in Gudinas' nurder
trial. For the sanme reasons, we do not find that
inclusion of +the Rachelle Smth charges wth the
charges relating to Mchelle McGath's nurder deprived
GQudinas of a fair trial. (FN1O)

Therefore, considering the facts of this case and our
prior case law, we find that the trial court did not
abuse its discretion in consolidating all five counts
in the information into one trial.

(FN9.) «Q@udinas is correct that the State's
case is based on circunstantial evidence.
However, even he admts that all the evidence
points to himas the killer.

(FN10.) Gudi nas contends that Rachel | e
Smth's identification of himas her attacker
was unduly prejudicial because she did not
identify himas the man who attacked M chelle
MG ath. However, as the State points out,
Rachell e never clainmed to identify Mchelle's
attacker, only her own. Wile GQudinas is
certainly correct that Smth's testinony was
prejudicial, all adverse testinony by its
nature is prejudicial or it wuld not be
offered. Smith's testinony was prejudicial to
Gudi nas' theory of the case because it
provided simlar fact evidence and placed
GQudi nas near the scene of the crinme just
prior to its conmm ssion.

Qudi nas v. State, 693 So.2d at 959-61

Despite Gudinas’ evident dissatisfaction with that result,

this Court has already decided the joinder issue adversely to his
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newest position. It is axiomatic that a petition for wit of
habeas corpus does not serve as a second round of direct appeal,
and it is equally well-settled that a defendant is not allowed to
use different theories as a basis for collateral relief when the
sane issues have al ready been deci ded adversely to the defendant
on direct review Wth this claim the nost that Gudinas has
denonstrated is that current counsel would have briefed this
claim differently from the way Gudinas’ experienced appellate
public defender chose to prosecute the appeal. That is not the
i neffective assistance of counsel standard, and there is no basis
for relief.

| V. THE CONSTI TUTI ONALI TY OF THE
DEATH PENALTY STATUTE

On pages 27-34 of his petition, GQudinas argues that the
Florida “death sentencing statute” is unconstitutional under the
Sixth, Eighth, and Fourteenth Amendnents of the United States
Constitution. This claim is procedurally barred from review
because it could have been but was not raised on direct appeal to
this Court. Blanco v. Wainwight, supra. That procedural bar is
an adequate and independent basis for denial of relief on this
claim To the extent that this claimis a stand-al one claim of
constitutional error, it is also inproper because it could and

should have been raised in @dinas’ notion for relief under

23



Florida Rule of Crimnal Procedure 3.850. See, Parker v. Dugger
550 So.2d 459 (Fla. 1989).

To the extent that this claimis a claim of ineffective
assi stance of appellate counsel, there is no basis for relief
because the underlying claimwas not preserved at trial by tinely
obj ection. Appellate counsel cannot have been ineffective for not
rai sing an unpreserved issue. See pages 9-13, above. Moreover,
appel l ate counsel cannot have been ineffective with respect to
this claim because it has no nerit. The Florida death penalty
statute has been repeatedly upheld, both by this court and by the
United States Suprene Court. See, Hunter v. State, 660 So.2d 244
(Fla. 1995); Proffitt v. Florida, 428 U S. 242 (1976); Spazi ano
v. Florida, 468 U S. 527 (1984); Hildwin v Florida, 490 U S. 638
(1989); Janes v. State, 453 So.2d 786, 792 (Fla. 1984) (“Finally,
the United States Supreme Court has never held that jury
unanimty is a requisite of due process,[Johnson v. Louisiana,
406 U. S. 356, 92 S.Ct. 1620, 32 L.Ed.2d 152 (1972)] and in Alvord
v. State, 322 So.2d 533 (Fla. 1975), cert. denied, 428 U S. 923,
96 S.Ct. 3234, 49 L.Ed.2d 1226 (1976), this Court held that the
jury in a capital case could recommend an advi sory sentence by a
sinple majority vote.”); Larzelere v. State, 676 So.2d 394 (Fl a.

1996); Pietri v. State, 644 So.2d 1347, 1355 n. 16 (Fla. 1994).
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The Constitution does not require a unaninbus sentencing
recomendation in order to inpose a death sentence, and there is
no basis for relief on this unpreserved and neritless claim
V. THE CUMULATI VE ERRCR CLAI M

On pages 34-35 of the petition, Gudinas alleges that he is
entitled to relief based upon “cunulative error”. The “errors”
which he seeks to aggregate are not identified beyond stating
that those errors are “revealed” in the habeas petition, the Rule
3.850 proceedings, and in his direct appeal. Inasmuch as the
purpose of an appellate brief is to present argunent supported by
| egal authority, the “cunulative error” claimis insufficiently
pl eaded and should be dism ssed. Coolen v. State, 696 So.2d 738,
742 n.2 (Fla. 1997); Duest v. Dugger, 555 So.2d 849, 852 (Fla
1990) ("The purpose of an appellate brief is to present argunents
in support of the points on appeal. Mrely naking reference to
argunents below wi thout further elucidation does not suffice to
preserve issues, and these clains are deened to have been
wai ved."). Moreover, this claim is procedurally barred because
the cunulative error claim as well as the clains presumbly
underlying it, are procedurally barred fromreview by one or nore
procedural defaults. Finally, this claim is not a basis for
relief because there is no “error” to “cunulate”. Because that is

true, there is no legal basis for this claim and hence, no basis

25



for relief.
VI. THE COMPETENCY FOR EXECUTI ON CLAI M

On pages 35-39 of his brief, @Gudinas asserts that his
“Ei ghth Amendnent right against cruel and unusual punishnment wll
be violated because [he] may be inconpetent at the tine of
execution.” This claim is untinely, as @udinas acknow edges,
because no death warrant has been issued for the execution of his
sentence. Provenzano v. State, 751 So.2d 37 (Fla. 1999); Thonpson
v. State, 2000 W 373757 (Fla. 2000). This claim should be
di sm ssed as untinely.

CONCLUSI ON

For the reasons set out above, the petition for wit of
habeas corpus should be denied in all respects.
Respectful ly submtted,
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