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STATEMENT OF THE CASE AND FACTS

On November 1, 1999, the grand jury indicted Glen James Ocha, aso known
asRaven Raven, for thefirst degree murder of Carol Skjerva. (V1,17-18). The State
filed a notice of intent to seek the death penalty. (V1, 21). On December 30, 1999,
the trial court granted Appellant’s motion to appoint Dr. Robert Berland as a
confidential psychological expert. (V1, 36-39).

On February 23, 2000, ahearing was conducted beforethe Honorable Frank N.
Kaney, wherein defense counsel, Kenneth Komara, informed the trial judge that
Appellant indicated that he wanted to waive hisright to ajury trial and enter apleato
first degree murder. Appellant also instructed defense counsel not to present any
mitigating evidence on his behalf. Defense counsel requested that experts be
appointed to determine Appellant’ scompetency to proceed. (V2, 287-94). Thetria
judge appointed Drs. Daniel Tressler and Alan Berns to examine Appellant to
determine his competency. (V1, 62-78).

On May 17, 2000, the State called Drs. Tressler and Berns to testify to their
findings. Dr. Tressler testified at the hearing that prior to examining Appellant at the
OsceolaCounty Jail on April 7, 2000, hereviewed investigativereportsfromthecrime,
Appellant’ staped statement to law enforcement officers, andjail psychiatric records.

(V2, 299-304). At his examination, Dr. Tressler administered the Minnesota



Multiphasic Personality Inventory 2 (MMPI) to Appellant. Dr. Tresder testified that
Appelant' sMMPI resultsindicated that he was not attempting to grossly distort the
resultsin afavorable or unfavorable manner, but he did “demonstrate a tendency to
portray himself favorably with regard to moral issues, but hewasmorethanwilling to
endorseitemsthat refl ected aberrant mental statusand aberrant experiencesinhislife.”
(V2, 305). Based on his evaluation, Dr. Tressler concluded that Appellant was
competent. (V2, 307).

Dr. Alan Bernsal so found A ppellant competent to proceed and diagnosed him
as having ahistory of polysubstance abuse and adepressive disorder. (V2, 319-23).
Appellant also displayed antisocial traits and complained of having a loss of his
peripheral visionand impairment of balance. Dr. Bernsrecommended that Appellant
undergo aneuropsychiatric evaluationto ruleout thepossibility of alesioninthebrain,
or atumor or mass. (V1, 70; V2, 323). If Appellant had some sort of brain mass or
tumor, Dr. Berns concluded that it was not interfering with his mental functioning to
any significant degree, but it may be contributingin somepart to hisdepression. (V2,
323-24).

Defense counsel called Dr. Berland as an expert witness at the competency
hearing. Dr. Berland did not personally meet with Appellant so his opinion was

gualified and based solely on areview of evidencefrom other sources. (V2, 333-36).
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Dr. Berland opined that Appellant’ sSMMPI resultsrai sed aserious question about his
ability to consult with hisattorney with areasonabl e degree of rational understanding.
(V2,337). Dr. Berland testified that Appellant’ sscoreonthe“L” scale of the MMPI
reflected the presence of delusional paranoid thinking. (V2, 341-42). Accordingto
Dr. Berland, Appellant’s score on the schizophrenia scale indicated that he was
suffering from a psychotic disturbance at the time the test was taken. (V2, 343-44).
Because Dr. Berland did not examine Appellant and was unabl e to hear hisresponses
to questioning from the other experts, he was unable to give a definitive opinion
regarding Appellant’'s competency to proceed, but he did opine that there “is
substantial evidence that he may not be competent.” (V2, 346).

After hearing testimony from the expertsand reviewing their reports, thetrial
judge found Appellant competent to proceed and to plead guilty to first degree
murder and waive the guilt phase and advisory penalty phase jury. (V2, 354-56).
Defense counsel prepared and reviewed with Appellant a number of documents,
includingaWaiver of Jury Trial, Waiver of Presentation of Mitigation Evidence, and
a Plea Form and accompanying affidavit. (V1, 89-94; V2, 356). Appellant then
withdrew his not guilty pleaand pled guilty to first degree murder as charged in the
indictment. (V2, 356-65). Thetrial judge ordered the preparation of a pre-sentence

investigation report (PSI) prior to sentencing.
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OnJuly 6, 2000, thetrial court conducted the penalty phase hearing. (V 3, 368-
442). Defensecounsel reiterated that Appellant did not want any mitigation evidence
presented, but counsel informed the court that it was his obligation under existing
caselaw to proffer mitigation evidence. (V3, 368-72). The State presented evidence
on three aggravating circumstances: (1) Appellant hasaprior conviction for afelony
involving the use or threat of violence to a person; (2) the murder was especially
heinous, atrocious, or cruel (HAC); and (3) the murder was cold, calculated, and
premeditated (CCP). In support of the first aggravator, the State introduced into
evidence copiesof judgment and sentencesfrom K entucky establishing that Appellant
was convicted for attempted premeditated murder and robbery in the first degree.!

Dr. Sashi Gore, the Chief Medical Examiner for District Nine, testified that he
responded to a private residence and observed the victim's body stuffed into an
entertainment center inthegarage. (V2,374-77). Dr. Goretestified that aligaturewas
utilized on the victim’s neck to cause her death by strangulation.? He opined that,

depending on the pressure on the neck, the victim would have lost consciousness

1'n 1984, Appellant robbed and shot Kiran Patel in the head
with the intent to kill him (V2, 252).

2Law enforcenent officers located a rope in the garage which
had sonme of the victimis hair entangled in the strands. (V3,
386-87; 399-400). Appel lant admtted that he used this rope to
strangl e and subsequently hang the victim (V3, 400).
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within thirty secondsto three or four minutes. (V3, 382-85). Inaddition to the neck
injuries, theautopsy reveal ed that thevictim lost one of her fakefingernailson her | eft
hand. Thedoctor could not determinewhether thefingernail waslost beforeor during
the struggle. (V 3, 384-85).

The Statea so introduced into evidence Appellant’ s post-Mirandastatement to
law enforcement officers. (V3, 394-99). Appellant met thevictim, Carol Skjerva, at
Rosie's Pub. Appellant rode his bicycle to the pub and because it was raining, the
victim offeredto drive Appellant home. Onceat Appellant’ sresidence, they engaged
in consensual sex. Afterwards, when Appellant indicated that he was finished, the
victim began calling him “goofy ass names’ like “little dick” and “mosquito dick.”
(S.114). Ms. Skjervatold Appellant that she was going to tell her boyfriend and he
would come over and “stomp your ass.” (S.114). When Ms. Skjerva attempted to
grab Appellant’s shirt, he told her to “sit her fuckin’ assin the chair.” (S.114).

| told her . .. don't move. And | could tell by the look on her face that

she was scared, ‘cause | must of not been lookin’ very good. Pow!!

But shedidn’t move. | kind of paced back and forth. Thinkin’ well just,

knock thishitch’slightsout. Sayin’ why areyouthinkin’ likethat? Why

you thinkin’ likethat? Just tell her to go home. Just tell her to go home.

But no, | didn’t tell her to go home. Inside the garage door on the side

wasabox. A bunch of littleties, other littleties, stupid littleties. | just

walked into it and therewas one on my side, and my heart was pumpin’,

and | wasscared. And | camefrom the sideand just as| whopped it up

around, she said no. And | clamped it down tight and used my other
hand, and pulleditjust astight as| could, and I lifted her up off thefloor.
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Well she wastryin’ to grab therope. And | wasliftin’ her higher and
higher off the floor. She still tryin’ to grab hold of the rope, and she
couldn’'t. Shewassdlippin’. She had her sockson. Shewasdlippin’ al
over thekitchenfloor, and | kept holdin’ her and man, | said man, she's
heavy but | can’'t let her down, and then | heard piss. Sorta scared her
and shewent real limp. | said no, I'vekilled her. That’swhat they say
when they piss on their selves and shit on their selves, they’re dead.
WEéll, | kind of looked at her face and her eyeswaslookin’ straight ahead
and her facewasjust as purple, just asa purple and her eyeswas purple
too and just wasoh, so | let go of therope. Assoon as| did you' d hear
(makesound). And shewastryin’ to breathe again so | had to tighten it
back up again. . . .

Oh, Lord. SoI’m panicking. Sheain’t dying. She’'sin half way
in between. | don’t know what the hell I'm gonnado. Her heartbeat is
still on her neck but her face purple. Eyesstickin’ out. Her eyeswon't
close. Tongue stickin’ out. | was scared. If | done somethin’ bad,
wrong to her and fucked up her head somehow. | didn’t want her to end
up like avegetable or somethin’. . ..

So I’'m committed. | got to go al the way now and | didn’t want
it to take that long. It shouldn’t, shouldn’t of took that long. But she
just, shewon’t, shewon’t go. Shewasdoin’ it, be fuckin’ with me or
somethin’. She, she just won't go and then | was hangin’ onto her.
Hangin’ onto her. Lord, it waswearin’ me out, and thenwhen | let go
| think it was over. She go (makes sound like to breathe). | said oh
Lord, herewe go again. |I'd haveto grab her harder, and twist her, and
everything. So | got down to point, | said I, | can’t hang onto this no
more, ‘causel’dlay her onthefloorand1’d, I, I’ dlistenfor the hole, the
beat on her neck and, and lift up her shirt to listen to her chest, and
sometimes it would bereal fast and other timesit would bereal faint. |
said what am | gonna’ do? Please, let thisbeover. Please, let it be over.
So | hadtotwist up theropealittlebit, and | pulled her up over thedoor.

(S.114-15).

Appellant used the door asalever to hang thevictim. He shut the door and the



rope caught in a groove. The victim hanged on the garage side of the door and
Appellant remained in the kitchen and drank a beer. (S.115-16).

In presenting the proffered mitigation, the parties stipulated that the earlier
competency hearing testimony and reports from Drs. Berns, Tressler, and Berland
would be admitted in the penalty phase and considered by the court as possible
mitigation. (V3, 406-08). Defense counsel then called Dr. Berland to testify asto
possible mitigation. Dr. Berland prepared areport with 15 potential mitigatorsand
summarized for the court theaccompanying documentsin support of thesemitigators.
(V1-2, 144-249; \/3, 408-35).

Thetria judgeissued asentencing order finding theexistence of two aggravating
factors: (1) the defendant was previously convicted of another capital felony or of a
felony involving the use or threat of violenceto the person; and (2) the capital felony
wasespecially heinous, atrocious, or cruel. Thecourt concluded that theevidencedid
not support the existence of the cold, calculated and premeditated aggravating
circumstance. (V2, 250-54).

Thecourt reviewed and cons dered the proffered mitigation, including the expert
testimony at the competency hearing, the PSl, and the written reports from Drs.

Tresder, Berns, and Berland. The judge found and gave weight to 14 of the 15



proposed mitigators.® Thejudge gave“ some”’ weight to thefollowing mitigators: (1)
history of suicidal thinking; (2) considerable artistic ability; (3) extensive history of
alcohol and drug abuse; (4) intoxication at thetimeof themurder. (V2, 255-58). The
judgegave“little’ weight to theremaining proposed mitigators: (5) good prisoner; (6)
two severeheadinjuries; (7) learning disability; (8) capableof formingawarm, caring
relationship; (9) urged hisex-wifeto seek to establish herself inahigher paying, more
professional career; (10) may suffer from post-traumatic stressdisorder; (11) chaotic
and violent childhood; (12) remorseful; (13) psychiatric disturbance; and (14) hard
worker. The court concluded that the aggravating circumstancesfar outweighed the

mitigating factors and sentenced A ppellant to death.

5The court rejected the mtigating factor that Appellant
successfully served in the mlitary and received service awards.
The court rejected this mtigator because the evidence
established that it was not true. Appellant was discharged from
the mlitary for using drugs and, as he acknow edged, the only
service “awards” he received were “lI was there” awards worn by
all the soldiers in his unit. (V2, 256-57).
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SUMMARY OF ARGUMENT

Issue I: Appellate counsel, relying on Muhammad v. State, 782 So. 2d 343

(Fla), cert. denied, 70 U.S.L.W. 3235 (Oct. 1, 2001), arguesthat thetrial court abused
its discretion in failing to order Appellant to undergo further mental health testing.
Although the prospective procedure set forth in Muhammad was not in effect at the
timeof Appellant’ ssentencing andisthereforeinapplicable, thetrial judgenevertheless
foresaw the change in law and followed this Court’s Muhammad decision.
Furthermore, contrary to appellate counsel’ s assertion, the trial judge did not
abuseitsdiscretion by failing to requirefurther mental healthtesting becausethejudge
lacked the authority to compel Appellant to undergo testing in order to present
possible mitigation evidence that Appellant chose not to introduce. Additionally,
counsel has failed to show that there was any particularized need for this type of
testing or that Appellant suffered any prejudice from the lack of such testing.
Issuell: Thetrial judge properly found that the instant murder was especially
heinous, atrocious, or cruel. Appellant’ sstatement to law enforcement indicated that
he strangled aconsciousvictim, Carol Skjerva, withaligaturefor agreat |length of time
whileshestruggled. Appellant released her at onepoint, but shewasstill breathing and
gasping for air. Appellant then continued to strangle her with arope. Eventualy,

Appellant became physically exhausted from trying to strangle her and resorted to
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utilizing adoor asalever to hang the victim. Based on this evidence, thetria judge
properly concluded that the evidence supports the HAC aggravating circumstance.
Issuelll: This Court has routinely rejected the argument that it should recede

from Hamblen v. State, 527 So. 2d 800 (Fla. 1988). In this case, the trial court

followed the applicable proceduresin determining the appropriate sentence. Although
Appellant waived the presentation of mitigating evidence and sought the death penalty,
hisappointedtrial counsel proffered numerousmitigating circumstancesbased onhis
investigation of Appellant’ sbackground and character. Thetrial court heard testimony
from three mental health experts and reviewed their written reports. The court also
ordered a PSl and considered the information contained within the PSI prior to
imposing sentence. Appellate counsel hasfailed to show any reversible error in the
procedure utilized by thetrial judgeinimposing alawful sentence. Thus, this Court
should reject appellate counsd’ sinvitation to recedefrom Hamblen and affirmthetrial

court’ s sentence.
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ARGUMENT

ISSUE |
APPELLATE COUNSEL’S ARGUMENT THAT THE
TRIAL COURT ABUSED ITS DISCRETION IN
FAILINGTOINVESTIGATE POSSIBLE STATUTORY
MITIGATION ISWITHOUT MERIT.
Appellate counsel advances the theory, contrary to Appellant’ s direction, that
the trial judge abused his discretion by failing to order further mental testing and

evauation to determine possible mitigation evidence. Appellate counsel’s entire

argument on this point is premised on this Court’ s decision in Muhammad v. State,

782 So. 2d 343 (Fla.), cert. denied, 70 U.S.L.W. 3235 (Oct. 1, 2001), wherein this
Court stated, “if the PSI and the accompanying records aert the trial court to the
probability of significant mitigation, thetrial court has the discretion to call persons
with mitigating evidence as its own witnesses.” Although the “prospective
procedures’ announced in Muhammad were not in effect at the time of Appellant’s
sentencing, the trial judge foresaw the concerns of this Court and ordered and
considered a PSI prior to sentencing Appellant as subsequently required by

Muhammad. Thetria judge, however, clearly did not abuse itsdiscretion by failing
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to order any further mental health testing.*

The instant case is sSimilar to Robinson v. State, 684 So. 2d 175 (Fla. 1996)

(“Robinson ") and Farr v. State, 621 So. 2d 1368 (Fla. 1993), whereinthe defendants
pled guilty, waived their right to a penalty phase jury, and asserted their desire to be
sentenced to death. In Farr, this Court stated:

[M]itigating evidence must be considered and wei ghed when contained
anywhereintherecord, to theextent it isbelievable and uncontroverted.
That requirement applieswith nolessforcewhen adefendant arguesin
favor of the death penalty, and even if the defendant asks the court not
to consider mitigating evidence.

621 So. 2d at 1369. In those cases where a defendant waives the presentation of
mitigating evidence, defense counsel must comply withthe procedure set outin Koon
v. Dugger, 619 So. 2d 246, 250 (Fla. 1993):

[1] [C]ounsel must inform the court on the record of the defendant's
decision. [2] Counsel must indicatewhether, based on hisinvestigation,
he reasonably believes there to be mitigating evidence that could be
presented and what that evidence would be. [3] The court should then
require the defendant to confirm on the record that his counsel has
discussed these matterswith him, and despite counsel'srecommendation,
he wishes to waive presentation of penalty phase evidence.

4Al t hough the “prospective procedures” set forth in Mihammad
are not applicable to this case, and thus, counsel’s argunent is

without nerit, the State wll neverthel ess address appellate
counsel’s argunent that the trial judge abused its discretion in
failing to order further nental health testing. See Mihammmad,

782 So. 2d at 365 (stating that prospective procedures are not
applicable to cases which were tried but not yet decided on
appeal at the time this opinion is rendered).
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Robinson |, 684 So. 2d at 177. Recently in Muhammad, this Court extended the
procedure to include the requirement that atrial judge order and consider aPSl in
every case wherethe defendant is not challenging theimposition of the death penalty

and refuses to present mitigation evidence. Muhammad v. State, 782 So. 2d 343

(Fla), cert. denied, 70 U.S.L.W. 3235 (Oct. 1, 2001).

In the case at bar, appellate counsel concedesthat thetrial judge followed the
procedure set forth in Koon, Farr, and Robinson |. In fact, counsel must also
acknowledge that the trial judge foresaw the change in the law in Muhammad and
ordered and considered a PS| in this case. Counsel’s only argument isthat the trial
judge did not extend the law even further and somehow abused his discretion by not
ordering additional mental healthtesting. Thisargument iswithout merit andlackslegal
support.

Admittedly, thisCourtin Muhammad stated that thetrial court hasthediscretion
to call persons with mitigating evidence as its own witnesses, but such adecisionis
subject to the abuse of discretion standard of review. Under the abuse of discretion
standard of review, the appellate court pays substantial deferenceto thetrial court’s
ruling. Discretion is abused only when the judicial action is arbitrary, fanciful, or
unreasonable, whichisanother way of saying that discretion isabused only whereno

reasonabl e person would taketheview adopted by thetrial court. Treasev. State, 768
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So. 2d 1050, 1053 n.2 (Fla. 2000) (citing Huff v. State, 569 So. 2d 1247, 1249 (Fla.
1990)). The abuse of discretion standard is one of the most difficult for an appellant
to satisfy. Ford v. Ford, 700 So. 2d 191, 195 (Fla. 4th DCA 1997). Here, the court
did not abuseitsdiscretioninfailing to call any witnessesor infailing to order further
mental health testing.

Appellate counsel hasfailedto citeany authority to this Court which authorizes
atria judgeto order mental health testing on a competent defendant who refusesto

present mitigating evidence. See Hamblen v. State, 527 So. 2d 800, 804 (Fla. 1988)

(stating that trial judge doesnot have power to compel acompetent defendant who has
waived counsel and presentation of mitigating evidence to cooperate and divulge

mitigating evidence to appointed counsel or doctors); see also Waterhouse v. State,

26 Fla. L. Weekly S375 (Fla. May 31, 2001) (finding that defense counsel was not
ineffectivefor failing to present mitigation evidence because defendant refused to meet
with doctor to determinewhether he had possible organic brain damage). Clearly, this
Court’s Muhammad decision cannot be read to authorize such action. This Court
stated that a judge may, in his discretion, call witnhesses who possess mitigating
evidence. Muhammad, 782 So. 2d at 364. Contrary to appellate counsel’ sargument,
this decision does not mandate that a trial judge has the responsibility to develop

additional mitigation evidence by forcing a competent defendant to undergo further
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mental health testing.

In this case, Appellant was examined by Drs. Bernsand Tressler to determine
his competency to proceed. Defense counsel also requested that Dr. Berland be
appointed to conduct a confidential psychological evaluation. Appellant cooperated
with Drs. Bernsand Tressler, but chose not to meet with his confidential expert, Dr.
Berland. Appellate counsel argues that the court should have followed Dr. Berns
recommendation and ordered A ppel lant to undergo aneuropsychiatric evaluation.® Of
course, given Appellant’ sdesirenot to present any mitigation evidence, itislogical to
assume that he would not voluntarily consent to any neuropsychiatric testing.

In Robinsonv. State, 761 So. 2d 269 (Fla. 1999) (“Robinson 11™), cert. denied,

529 U.S. 1057 (2000), the defendant moved for a Single Photon Emission Computed

Tomography (SPECT) scan which would have provided additional insight into

As previously noted, Dr. Berns recommended that Appell ant
undergo a neuropsychiatric evaluation to rule out t he
possibility of a brain tunor or nmss.

Appel | ate counsel also argues that the court erred because
Dr. Berland alerted the court that his testinony was inconplete.
Initial Brief of Appellant at 19. Dr. Berland testified that he
obtained information from Appellant’s ex-wife regarding his
possi bl e psychotic synptonms, but Dr. Berland “would have sought
further and nore el aborate verification of that had | been able
to conduct the evaluation nore fully.” (V3, 432-33). As noted,
Dr. Berland did not personally neet with Appellant to perform an
evaluation and all of his unchallenged, proffered testinony was
qualified for that reason. Dr. Berland, unlike Dr. Berns, never
made a specific recomendation for testing, but sinmply
conplained that he was unable to perform a conplete evaluation
because Appell ant woul d not speak with him

15



Robinson’s brain damage. This Court found that the trial judge did not abuse her
discretion in denying this request because Robinson failed to establish any need for
such test. 1d. at 275. According to his expert witnesses, Robinson suffered from
brain damage in the left temporal |obe but neither of hisdoctorstestified that the test
was necessary to complete their medical opinion; they merely stated that the exam
would have been helpful. Id. at 275-76.

More recently, this Court addressed a trial court’'s decision to deny a
defendant’ s motion for a Positron Emission Tomography (PET) scan to determine

whether the defendant’ sbrain wasfunctioning properly. See Rogersv. State, 783 So.

2d 980 (Fla. 2001). InRogers, Dr. Berland provided thetrial court with an affidavit
statingthat aPET scanwould beuseful in evaluating the defendant’ sbrain and mental
functioning. Id. at 997-98. ThisCourt stated that thetrial court’ sdecisionto deny the
motion for a PET scan would not be disturbed absent an abuse of discretion. |1d. at
998.

In evaluating whether thetrial court abused itsdiscretion, this Court generally
looks at two factors:

First, before the trial court will provide a defendant with the necessary

fundsfor aPET-Scan, the defendant must establish aparticul arized need

for thetet, that is, that the test is necessary for experts to make amore

definitivedetermination asto whether thedefendant’ sbrainisfunctioning
properly and to providetheir opinionsabout the extent of thedefendant’ s

16



brain damage. Second, this Court must consider whether the defendant

wasprejudiced by thetrial court’ sdenial of themotionrequestingaPET-

Scan.
Rogers, 783 So. 2d at 999. ThisCourt ultimately concluded that thetrial court did not
abuseitsdiscretion in denying the motion because Dr. Berland did not testify that the
PET scan was necessary to complete his medical opinion regarding Rogers' brain
damage. Furthermore, even had thefirst prong of the analysisbeen present, thisCourt
concluded that the prejudice prong was not established becausethetrial judgefound
mitigating evidence relating to Rogers' mental condition. Id. at 999-1000.

Intheinstant case, it must be emphasi zed that A ppellant did not request that any
testing be performed on him to determinewhether he might suffer from somelevel of
brain damage. Even Dr. Berns, the expert who broadly recommended
neuropsychiatric testing, testified that such testing would only be useful in ruling out
any possibility of alesioninthebrain. (V2,323). Dr. Bernsfurther testified that even
If Appellant had some sort of brain tumor, it did not significantly interfere with his
mental functioning: “If he does have some sort of massit could be contributing in
some part to [his] depression. But other than that, | did not detect any impairment
from the possibility like that at thistime.” (V2, 323-24).

Thus, under thetwo-prong test set forth in Rogers, appellate counsel hasfailed

to show any particularized need for this type of testing. Just like the experts in
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Robinson |1 and Rogers, Dr. Berns in this case indicated that the testing would be
useful, but he did not indicate that the test was necessary. Appellate counsel’s
argument al so failsthe second-prong prejudicetest. Dr. Bernsindicated that even if
Appellant had sometype of braintumor, it wasnot causing any significant impairment.
Additionaly, asin Rogers, thetrial judge in this case considered and gave weight to
anumber of mental health mitigators, including two severehead injuries, apsychiatric
disturbance, possible post-traumatic stressdisorder, alearning disability, ahistory of
suicidal thinking, an extensive history of alcohol and drug abuse, and intoxication at
the time of the murder. For these reasons, this Court should find that the trial judge
properly considered the proposed mitigation evidence and did not abuse hisdiscretion

in failing to order further mental health testing.
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ISSUE I
THE EVIDENCE SUPPORTS THE TRIAL JUDGE'S
FINDING THAT THE MURDER WAS ESPECIALLY
HEINOUS, ATROCIOUS, OR CRUEL.

Appellant arguesthat thetrial judge erred in finding the aggravating factor that
themurder wasespecially heinous, atrocious, or cruel (HAC). Whether an aggravating
circumstance exists is a factual finding reviewed under the competent, substantial
evidencetest. When reviewing aggravating factorson appeal, this CourtinAlstonv.
State, 723 So. 2d 148 (Fla. 1998), reiterated the standard of review, notingthat it “‘is
not this Court’s function to reweigh the evidence to determine whether the State
proved each aggravating circumstance beyond a reasonable doubt -- that isthe trial
court’sjob. Rather, our task on appeal isto review the record to determine whether
thetrial court appliedtheright ruleof law for each aggravating circumstanceand, if so,

whether competent substantial evidence supports itsfinding.”” 1d. at 160 (quoting

Willacy v. State, 696 So. 2d 693, 695 (Fla. 1997) (footnotes omitted)).

The State submits that the evidence supportsthetrial court’ sfinding that this
aggravating circumstance was established beyond areasonabledoubt. Infinding that
the State proved this aggravator beyond all reasonable doubt, the trial judge stated:

Dr. Sashi Gore, the chief medical examiner of District Nine,

testified at the sentencing hearing that he first saw Skjerva's body on
October 7, 1999. Heestimated that she had been dead for approximately
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48 hours. Hesaidthat whiledecomposition madeit difficult, hewasable
to determine the manner and cause of death. Dr. Gore noted that on the
left side of the victim’s neck there was a contused area, the pattern of
whichindicated that it was caused by aclosureor ligation. Heal so noted
that there was no fingernail on Skjerva’ sleft fifth finger. He described
this as a defensive wound. Dr. Gore stated that if there were other
wounds, they had been changed by decomposition. He further testified
that the cause of death was aspiration due to strangulation by use of a
ligature. Finally, Dr. Gore testified that it may take from 30 to 60
seconds or as much as three or four minutes before a person loses
consciousness from strangulation and that compression of the neck isa
painful death.

Ocha, in his statement to law enforcement, described the last few
minutes of Carol Skjerva slife.

| told her she better sit...in that chair.... [S]he looked up at

me. And | said, “Don’'t move.” And | could tell by the

look on her face that she was scared, ‘ cause | must of not

been lookin' very good. Pow! But she didn't move....

Inside the garage door on the side was abox. A bunch of

little ties, other little ties, stupid little ties.... And | come

from the side and just as| whopped [sic] it up around, she

said no. And | clamped it down tight and used my other

hand, and pulleditjust astight as| could, and | lifted her up

off thefloor.... Shewassitill tryin’ to grab hold of therope,

and she couldn’t. Shewasdlippin’. She had her sockson.

She was dlippin’ al over the kitchen floor, and | kept

holding her and man, | said man, she’ sheavy, but | can’t et

her down....

In Tompkins v. State, 502 So. 2d 415 (Fla. 1986), the Supreme
Court of Florida reiterated its holding in previous cases, that “it is
permissible to infer that strangulation, when perpetrated upon a
consciousvictim, involvesforeknowledge of death, extremeanxiety and
fear, and that this method of killing is one to which the factor of
heinousnessis applicable.” Id. at 421 (citations omitted).

This Court finds that the aggravating factor that Ocha's
commission of this capital felony was especially heinous, atrocious, or
cruel was proven beyond a reasonable doubt by competent substantial
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evidence.
(V2, R.252-53).

In Orme v. State, 677 So. 2d 258, 263 (Fla. 1996), this Court stated that

strangulation creates a primafacie case for the HAC aggravating factor. Numerous
cases from this Court have upheld the HAC aggravator when a conscious victim is

strangled. See, e.q., Blackwood v. State, 777 So. 2d 399, 408-10 (Fla. 2000)

(upholding HAC factor in strangul ation case where victim was conscious during attack

and feared her impending death); Sochor v. State, 580 So. 2d 595, 603 (Fla. 1991)

(finding that the strangul ation of aconsciousvictiminvolvesforeknowledgeof death,
extremeanxiety, and fear, and that thismethod of killing isoneto which the factor of

heinousnessisapplicable), rev’ d on other grounds, 504 U.S. 527 (1992); Capehart v.

State, 583 So. 2d 1009, 1015 (Fla. 1991) (stating that trial court did not err in finding
HAC when defendant strangled sixty-two-year-old victim and medical examiner
testified that victim would have remained consciousfor up to two minutes); Hildwin
v. State, 531 So. 2d 124, 128-29 (Fla. 1988) (upholding HAC aggravator wherevictim
took several minutes to lose consciousness when strangled and was aware of her

pending doom); Tompkinsv. State, 502 So. 2d 415, 421 (Fla. 1986) (trial judge’'s

finding of HAC supported by evidence that the victim struggled while Appellant

strangled her and the medical examiner testified that death was not instantaneous).
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In this case, the medical examiner testified that the victim would have lost
consciousness, depending on the pressure, within thirty seconds to three or four
minutes. (V3, 382-84). However, given Appellant’s statement to police, thisisa
conservative estimate. Accordingto Appellant, heattempted to strangle Ms. Skjerva
witharopehelocatedinthegarage. (Supp. 114). Appellant wrapped theropearound
her neck and lifted her off the ground for aperiod of time until the victim lost control
of her bladder. Her face turned purple and she became real limp. (Supp. 114).
Appellant let go of the rope, but he heard the victim gasping for breath and observed
aheartbeat, so heagain attempted to strangle her to death. (Supp. 114-15). Appellant
acknowledged that the victim put up an incredible fight for her life. According to
Appellant, hedid not want it to take so long, but shejust would not die. (Supp. 115).
Appellant continued to choke her to the point whereit “waswearin’ meout.” (Supp.
115). Helet go again thinking it was over, but the victim kept breathing. Appellant
listened to her heartbeat and concluded that he had to utilize a different method to
finally kill her. (Supp. 115). Hetwisted the rope up and pulled the victim over to a
door. Appellant placed the victim on one side of the door and used the rope to hang
her over the doorway. Appellant closed the door while the victim hung on the other
side. (Supp. 115-16). Appellant went into the kitchen, drank abeer, cleaned up, and

changed clothes. Appellant returned after about five minutesand took Ms. Skjerva’'s
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now lifelessbody down and attempted to break her neck. (Supp. 117-20). Appellant
stuffed her body into an entertainment center in the garage and fled the scene.®

Clearly, based on Appellant’s own statement and the medical examiner’s
testimony, this Court can concludethat the evidence overwhelmingly establishesthat
the instant murder was especially heinous, atrocious, or cruel. Contrary to appellate
counsel’ sassertioninhisinitial brief that “[t]he entireincident consumed only at most
afew minutes,” theevidenceestablished that thevictiminthiscasefought Appellant’s
attempt to strangle her for agreat length of time. Seelnitia Brief of Appellant at 25.
Appellant physically tired himself out attempting to strangle the life out of Carol
Skjerva. Eventualy, Appellant resorted to using adoor asalever to hang the victim
because hewasphysically unableto continue. Giventhisevidence, thisCourt should
find that thetrial judge properly concluded that the instant murder was committed in
an especially heinous, atrocious, or cruel manner.

Furthermore, when compared with other capital cases, itisclear that Appellant’s
sentence is proportional. This Court has previously stated that its proportionality

review does not involve a recounting of aggravating factors versus mitigating

®Because of deconposition, the nedical exam ner could not
determ ne whether there were defensive wounds on the victim
hands. (V3, 384-87). The victim |lost one fake fingernail off
her left hand, but the nedical exam ner could not say whether
she lost it during the struggle. (V3, 384-85).
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circumstances but, rather, compares the case to similar defendants, facts and

sentences. Tillman v. State, 591 So. 2d 167 (Fla. 1991). In conducting the

proportionality review, this Court compares the case under review to others to

determineif thecrimefallswithinthecategory of both (1) themost aggravated, and (2)

the least mitigated of murders. Almeidav. State, 748 So. 2d 922, 933 (Fla. 1999).
A review of the facts established in the instant case demonstrates the

proportionality of the death sentence imposed. See LaMarcav. State, 785 So. 2d

1209 (Fla. 2001) (single aggravating factor of two prior violent felonies outweighed

nonstatutory mitigation); Blackwood v. State, 777 So. 2d 399 (Fla. 2000) (upholding

death sentence in strangulation murder where single aggravator of HAC outweighed

onestatutory mitigator and numerousnonstatutory mitigation); Mansfieldv. State, 758

So. 2d 636 (Fla. 2000) (death sentence proportional wheretwo aggravators, heinous,
atrocious, or cruel and crime committed during the commission of a sexual battery,
outweighed five nonstatutory mitigators), cert. denied, 121 S. Ct. 1663 (2001); Ferrell
v. State, 680 So. 2d 390 (Fla. 1996) (affirming death sentence after proportionality
review where defendant had one aggravator consisting of a prior second-degree

murder, with several nonstatutory mitigating circumstances); Popev. State, 679 So.

2d 710 (Fla. 1996) (holding death penalty proportionate where there were two

aggravating factors—themurder wascommitted for pecuniary gain and defendant had
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been convicted of aprior violent felony —and wherethereweretwo statutory and three

nonstatutory mitigating factors); Cardonav. State, 641 So. 2d 361 (Fla. 1994) (holding
death sentence proportional where singleaggravator of HA C outweighed two statutory
mitigatorsand three nonstatutory mitigators). Here, thetrial judgefound that thetwo
aggravating circumstances of HAC and prior violent felony” far outweighed the
mitigating factors. Based on these significant aggravating circumstances and only

dlight mitigation, this Court should affirm the trial court’s sentence of death.

‘Appel l ant had previously been convicted of first degree
robbery and attenpted nurder when he robbed and shot Kiran
Patel, a hotel clerk, in the head. (V1, 86; V3, 372-74).
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ISSUE 111

APPELLATE COUNSEL’'S ARGUMENT THAT THIS
COURT SHOULD RECEDE FROM HAMBLEN V.
STATE, 527 SO. 2D 800 (FLA. 1988), IS WITHOUT
MERIT.

In Hamblen v. State, 527 So. 2d 800 (Fla. 1988), the defendant represented

himself and pled guilty and waived hisright to ajury advisory sentence. Atthepenalty
phase, Hamblen presented no mitigating evidence and agreed with the prosecutor’s
recommendation of the death sentence. |d. at 801-02. On appeal to this Court, the
public defender’ sofficearguedthat thetrial court erredinallowing Hamblentowaive
counsel in the penalty phase, where, as a result, there was never any adversary
proceeding to determine whether death or life imprisonment was the appropriate
penalty. 1d. at 802. This Court disagreed and held that a competent defendant hasa
right to represent himself and to waivethe presentation of mitigating evidencesolong
asthetrial judge analyzesthe available evidence and determinesthe proper sentence.
Hamblen, 527 So. 2d at 804. ThisCourt hasrepeatedly declined invitationsto recede

from Hamblen. See Hauser v. State, 701 So. 2d 329 (Fla. 1997); Lockhart v. State,

655 So. 2d 69 (Fla. 1995); Farr v. State, 621 So. 2d 1368 (Fla. 1993); Henry v. State,

613 So. 2d 429 (Fla. 1992); Pettit v. State, 591 So. 2d 618 (Fla. 1992); Clark v. State,

613 So. 2d 412 (Fla. 1992).
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Subsequently, in Koon v. Dugger, 619 So. 2d 246, 250 (Fla. 1993), this Court

set forth the prospective procedure to be utilized when a defendant waives the
presentation of mitigating evidence:
[Clounsel must inform the court on the record of the defendant's
decision. Counsel must indicate whether, based on hisinvestigation, he
reasonably believes there to be mitigating evidence that could be
presented and what that evidence would be. The court should then
require the defendant to confirm on the record that his counsel has
discussed these matterswith him, and despite counsel'srecommendation,
he wishes to waive presentation of penalty phase evidence.
InFarrv. State, 621 So. 2d 1368 (Fla. 1993), this Court extended thisduty to consider
mitigation to cases where the defendant arguesin favor of the death penalty, as well
as where the defendant asks the court not to consider mitigating evidence.
Inthiscase, appellate counsel acknowledgesthat the court complied with Koon
and Farr, but appellate counsel questions defense counsal’ sinvestigation of potential
mitigation. In support of his claim that defense counsel may have “latched onto”
Appellant’ sinstruction to waive mitigation, appellate counsel citesto thefact that Dr.
Berland had not spent any time with Appellant in preparation of histestimony. This
argument is misplaced and without merit.
Defense counsel attempted to have Dr. Berland examine A ppellant, but hisclient

chose not to meet with the doctor. As previously discussed, Appellant cannot be

compelled to submit to an evaluation by this doctor for the purpose of developing
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mitigation. Evenif therewas some authority for such aproposition, Appellant could
thwart any evaluation by choosing not to cooperate and/or giving misleading
information to the doctor. Here, defense counsel utilized Drs. Bernsand Tressler’s
testimony and written reports on Appellant’s competency to develop potential
mitigators. Inaddition to thistestimony, defense counsel had Dr. Berland review all
theavailable material, jail records, correspondence, expert reports, etc. and testify to
his conclusionsbased on thisinformation. Dr. Berland also tel ephoned personswith
information about Appellant in an attempt to devel op moremitigation evidence. Thus,
it cannot be said that defense counsel did not zealously investigate possiblemitigation

on behalf of Appellant. See generally Waterhouse v. State, 26 Fla. L. Weekly S375

(Fla. May 31, 2001) (stating that defense counsel did not latch onto defendant’ srefusal
to present mitigation when defendant failed to meet with mental health expert -- defense
counsel introduced into evidenceaffidavit from expert explaining that defendant may
have been under the influence of extreme emotional disturbance at the time of the

crime); Chandler v. State, 702 So. 2d 186, 199-200 & n.19 (Fla. 1997) (rejecting claim

that defense counsel did not adequately investigate and present evidence of
defendant’ s background when defense counsel informed trial judge that witnesses
would say favorable things about defendant but counsel did not go into further detall

about “what that favorable evidence would be™).
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Finally, areview of thetrial court’ sorder indicatesthat the court did not simply
“rubber-stamp” the State’ s position advocating the death sentence. Thetrial judge,
as in Hamblen, made athoughtful analysis of the facts and disagreed with one of the

prosecutor’ s proposed aggravating factors. See Hamblen, 527 So. 2d at 804 (stating

that trial judge’ sdisagreement with the State onthe HA C aggravator indi cated that the

judge was not merely rubber-stamping the State’ s position); Hauser v. State, 701 So.

2d 329, 331 (Fla. 1997) (finding that the trial court bent over backwardsto give full
consideration to the proffered mitigation, accepting it as proven, and the court
thoughtfully and deliberately welghed the aggravating and mitigating factors). Here, the
court rejected the State€'s aggravating circumstance that the murder was cold,
calculated and premeditated. Furthermore, the court heard the testimony of three
mental health expertsand reviewed their written reports. The court also analyzed the
information contained in the PSI prior to imposing his sentence. The trial judge
carefully considered and wei ghed the aggravating and mitigating circumstancesfound
to exist and concluded that the aggravating circumstancesfar outwel ghed themitigating
factors. Accordingly, thetrial judgeimposed the sentenceof death. Appellate counsel
has failed to demonstrate any reversible error in the procedures utilized by the tria
judgeinimposing thissentence. Assuch, the State urgesthisCourt toreject appellate

counsel’ sinvitation to recede from Hamblen and affirm Appellant’ s death sentence.
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CONCLUSION

In conclusion, Appellee respectfully requeststhat thisHonorable Court affirm

thetrial court’ s sentence.
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