I N THE SUPREME COURT OF FLORI DA

LARRY NMANN
Petitioner,
V. Case No. SCOO-
2602
M CHAEL W MOORE,

Respondent .

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

COMES NOW Respondent, M CHAEL W MOCRE, by and through the
undersi gned Assistant Attorney Ceneral, and hereby responds to
the Petition for Wit of Habeas Corpus filed in the above-styled
case. Respondent respectfully submts that the petition should

be denied, and states as grounds therefor:

FACTS AND PROCEDURAL HI STORY

The facts of this case are recited in this Court’s initia

opinion, Mann v. State, 420 So. 2d 578, 580 (Fla. 1982):

On Novenber 4, 1980 ten-year-old Elisa
Nel son was abducted while bicycling to
school after a dentist’s appointnent. Her
bicycle was found Ilater that day, and
searchers found her body the follow ng day.
She died from a skull fracture and had been
stabbed and cut several tines.



The afternoon of the 4th Mann attenpted
to commt suicide. The police took himto a
hospital where he stayed several days. On
Novenber 8th Mann's wife, while looking in
his pickup truck for his eyeglasses, found a
bl oodstained note witten by Elisa s nother
expl ai ning her daughter’s tardiness because
of the dentist appointnent. The police
obtained a search warrant to search Mnn's
truck and hone and arrested him on the 10th.

Mann was charged wth kidnaping and first degree
prenedi tated nurder, and was found guilty followng a jury trial
before the Honorable Philip A Federico, Crcuit Judge (DA-R 6-
7, 354-355, 1109-2466).1 The jury recomended a sentence of
death and on March 26, 1981, the judge followed the
recommendation, finding four aggravating circunstances: prior
violent felony conviction; nurder commtted during the course of
a ki dnapi ng; heinous, atrocious, or cruel; and cold, calculated,
and preneditated (DA-R 369, 387-388, 1101-1102, 2461).

On appeal, Mann was represented by Assistant Public Defender

David Davis, and alleged the follow ng errors:

| SSUE |

THE COURT ERRED |IN ADM TTI NG EVI DENCE OF

The designation “DA-R” will be used to refer to the record in
the direct appeal of Mnn's convictions and sentences, Florida
Suprene Court #60,569; “RS-R” wll be used to refer to the
record in the appeal from Mann’s 1990 resentencing, Florida
Suprene Court #75,952; and “PC-R” will be used to refer to the
record in the postconviction appeal, Florida Supreme Court
#94, 885.



BLOOD FOUND IN MANN'S TRUCK AS |IT WAS
| RRELEVANT TO HIS CASE IN VIOLATION OF THE
FI FTH, SI XTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.



| SSUE | |

THE COURT ERRED IN ADM TTI NG EVI DENCE THAT
MANN WAS PREVI QUSLY CONVI CTED | N M SSI SSI PPI
OF BURGLARY AS I T WAS NOT A VIOLENT CRI ME IN
VI OLATION OF THE FIFTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

| SSUE |11

THE COURT ERRED BY NOT FI NDI NG THAT MANN WAS
UNDER THE | NFLUENCE OF AN EXTREME MENTAL OR
EMOTI ONAL DI STURBANCE AND THAT H S CAPACI TY
TO APPRECI ATE THE CRIM NALITY OF H' S CONDUCT
OR TO CONFORM  HI'S CONDUCT TO THE
REQUI REMENTS OF THE LAW WAS SUBSTANTI ALLY
| MPAIRED IN VIOLATION OF THE FIFTH, EI GHTH,
AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON.

| SSUE |V

THE COURT ERRED I N ADM TTI NG | N AGGRAVATI ON,
EVIDENCE OF MANN'S LACK OF REMORSE WHEN
ARRESTED FOR THE 1973 BURG.ARY AND SEXUAL
BATTERY, THREATS TO KILL THE VICTIM OF THE
BURGLARY, AND LENGITH OF TIME HE SPENT IN
PRI SON, H' S ARREST FOR SEXUAL BATTERY, AND A
1969 INCIDENT IN VIOLATION OF THE FIFTH,
El GHTH, AND FOURTEENTH AMENDVENTS TO THE
UNI TED STATES CONSTI TUTI ON.

| SSUE V

THE COURT ERRED IN FINDING THAT TH S MJRDER
WAS ESPECI ALLY HEI NOUS, ATROCI QUS, OR CRUEL
AS 1) MANN S MENTAL |LLNESS WAS THE DI RECT
CAUSE OF THE MJRDER, AND 2) THE STATE DI D
NOT PROVE BEYOND A REASONABLE DOUBT THAT
TH' S MJURDER WAS ESPECI ALLY HEI NOUS,

ATROCIQUS, OR CRUEL IN VIOLATION OF THE
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FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.



| SSUE VI

THE COURT ERRED I'N FINDING TH S MJURDER COLD,
CALCULATED, AND PREMEDI TATED I N VI OLATI ON COF
THE FIFTH, EIGHTH AND FOURTEENTH AMENDMENTS
TO THE UNI TED STATES CONSTI TUTI ON.

| SSUE VI |

THE COURT | MPERM SSI BLY FOUND THE MJURDER TO
BE ESPECI ALLY HEI NOUS, ATROCI QUS, OR CRUEL
AND COLD, CALCULATED AND PREMEDI TATED AS
THEY REFER TO THE SAME ASPECTS OF THE CRI ME
IN VIOLATION OF THE FIFTH, El GHATH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON.

| SSUE VI I |

THE COURT ERRED IN NOT | NSTRUCTI NG THE JURY
DURI NG THE SENTENCI NG PHASE OF MANN' S TRI AL
THAT THEY COULD CONSIDER THE ABSENCE OF
FLIGHT AS A M TIGATI NG FACTOR WHEN HE KNEW
THE POLICE SUSPECTED H M OF COMWM TTING A
MURDER I N VI OLATION OF THE FI FTH, ElI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

This Court affirnmed the judgnents, but remanded for
resentencing by the trial judge due to the trial court’s finding
that Mann’s prior conviction had involved violence, the trial
court’s failure to make its findings on mtigation with the
requisite clarity, and the trial court’s finding that the nurder

was conmmtted in a cold, calculated and preneditated manner.

Mann v. State, 420 So. 2d 578 (Fla. 1982).




after

chargi ng docunent)

prior

On

remand, the court again inposed the death

fel ony conviction. On appeal from the remand,

sent ence,

allowwng the State to present further evidence (the

denonstrating the violent nature of Mnn's

Assi st ant

Public Defender W C. MlLain argued the foll ow ng issues:

| SSUE |

THE TRIAL COURT ERRED | N ADM TTI NG EVI DENCE
OF MANN' S PRI OR BURGLARY CONVI CTI ON, FI NDI NG
THAT THE CONVICTION WAS ONE FOR A VI OLENT
FELONY AND FINDING IT TO BE AN AGGRAVATI NG
Cl RCUVMSTANCE UNDER SECTION 921.141(5)(b),
FLORI DA STATUTES.

| SSUE | |

THE TRIAL COURT ERRED IN FINDI NG AS AN
AGGRAVATI NG Cl RCUMSTANCE THAT THE HOM Cl DE
WAS ESPECI ALLY HEI NOUS, ATROCI QUS OR CRUEL
THEREBY RENDERI NG MANN S DEATH SENTENCE I N
VIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

| SSUE |11

THE TRIAL COURT ERRED I N FAILING TO CONSI DER
AND WEI GH NONSTATUTORY M TI GATI NG EVI DENCE
OFFERED DURI NG THE PENALTY PHASE OF THE
TRI AL THEREBY RENDERI NG MANN' S DEATH
SENTENCE IN VIOLATION OF THE EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

| SSUE |V
THE TRIAL COURT ERRED I N SENTENCI NG MANN TO
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DEATH SINCE MANN S MENTAL |LLNESS WAS THE
CAUSAL FACTOR PROWPTING HI'S COVMM SSI ON  OF
THE HOM ClI DE AND THI S M TI GATI NG
Cl RCUMSTANCE OQUTVEI GHS THE AGGRAVATI NG
Cl RCUMSTANCES I N THI S CASE.



| SSUE V

THE TRI AL COURT ERRED | N REFUSI NG TO EMPANEL
A NEW SENTENCI NG JURY BEFORE RESENTENCI NG
MANN TO DEATH SINCE THE ORI G NAL JURY WH CH
RECOMVENDED A DEATH SENTENCE HAD BEEN
TAINTED BY HEARING | MPROPER EVIDENCE |IN
AGGRAVATI ON AND | MPROPER JURY | NSTRUCTI ONS.

This Court affirnmed the sentence. Mann v. State, 453 So

2d 784 (Fla. 1984). Mann sought certiorari review of that
opinion in the United States Suprenme Court, alleging that the
adm ssion of further evidence when the case was remanded to the
trial judge for resentencing violated double jeopardy and due
process principles. The Suprenme Court denied his petition.

Mann v. Florida, 469 U S. 1181 (1985). Thereafter, on January

7, 1986, the Governor signed a death warrant, setting Mnn's
execution for February 4, 1986.

Mann filed a notion for postconviction relief which was
summarily denied by the trial court, and Mann appealed. At the
sane tinme it considered the appeal, this Court entertained a
petition for wit of habeas corpus, which alleged nunerous
i nstances of ineffective assistance of appellate counsel, and a
nmotion for stay of execution. In an opinion rendered February

1, 1986, this Court denied all relief. Mann v. State, 482 So.

2d 1360 (Fla. 1986).
Mann then filed a petition for wit of habeas corpus in
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federal court, alleging that the state court postconviction
proceedings were constitutionally inadequate, along wth
eighteen other clainms previously raised in state court. The
federal district court denied relief, but in the appeal from
that ruling, the Eleventh Circuit Court of Appeals ordered that
a new sentencing proceeding before a jury was constitutionally

mandat ed under Caldwell v. Mssissippi, 472 U S 320 (1985).

Mann v. Dugger, 844 F.2d 1446 (11th Cr. 1988), cert. denied,

489 U.S. 1071 (1989).

Mann’ s resentenci ng was held January 29 - February 6, 1990,
before the Honorable Janes R Case, Crcuit Judge. Mann’ s
second jury also recomended the inposition of a death sentence
for Elisa Nelson's nurder, by a vote of 9 - 3, and the tria
court again sentenced Mann to death (RS-R V5/511; V16/2088,
2139- 2140). This Court summarized the evidence from the
resentencing as foll ows:

Nunmerous W tnesses testified at the new
penalty phase. Anong other people, the |ead
detective of the investigation and several
t echni ci ans testified as to t he
circunstances of the crine. The nedi cal
exam ner described the victims injuries and
told the jury that she died from a skull
fracture after being cut and beaten. Mann
had been convi cted of burgl ary in
M ssissippi, and his victimtestified to the
circunstances of that crine to prove that it

was a crinme of violence. Several famly
menbers and ot her people testified in Mann's
behal f, describing his life, how they
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t hought he had grown as a person since being
i nprisoned, and his expressions of renorse
for conmtting this nurder. A psychol ogi st
opined that Mann is an alcoholic and a
pedophil e but had no brain damage. She al so
t hought that the statutory nental mtigators
(FN2) should be applied to Mann. On cross-
exam nation she stated that Mann abducted
the victim because he wanted to nolest her.
In rebuttal the prosecution presented a
psychol ogi st, who testified that Mann is a
pedophil e and substance abuser, that he is
antisocial, and that the nental mtigators
did not apply in this case. Two ot her
W tnesses testified that they received no
indication that Mann was drunk the norning
he commtted this crine.

603 So. 2d at 1142.

The sentencing judge again found the aggravating factors of
prior violent felony conviction, mnurder commtted during a
ki dnapi ng, and hei nous, atrocious or cruel. In mtigation, the
court found the followng nonstatutory mtigation: Mann
suffered from psychotic depression and feelings of rage against
hi msel f because of strong pedophilic wurges; had been an
exenpl ary innmate,; had a long history of alcohol and drug
dependency; had denonstrated great renorse; had devel oped
artistic talents; and had mintained a relationship wth his
famly and friends. However, the judge characterized these
mtigators as “unremarkable,” and determ ned that they did not
outweigh the aggravators and that the death penalty was

appropri ate.
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On appeal, Mann was represented by Assistant Public Defender

Robert Mbeller, and the foll ow ng i ssues were presented:

| SSUE |

THE COURT BELOW ERRED I N REFUSI NG TO GRANT A
M STRI AL AFTER ONE OF THE STATE' S W TNESSES
TESTI FI ED CONCERNI NG APPELLANT’ S | NVOCATI ON
OF HS RIGHT TO REMAI N SI LENT.
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| SSUE | |

THE  COURT BELONW ERRED |IN OVERRULI NG
APPELLANT’ S OBJECTION TO THE PROSECUTOR S
CLOSI NG ARGUMENT, VHI CH | MPROPERLY
DENI GRATED APPELLANT’ S PRESENTATI ON I'N
M TIGATION AND SUGGESTED THAT THE JURY
CONS| DER A NONSTATUTORY AGGRAVATI NG
Cl RCUMSTANCE.

| SSUE |11

THE INSTRUCTIONS THE TRIAL COURT GAVE
APPELLANT’ S JURY ON THE AGGRAVATI NG

Cl RCUMSTANCES FOUND I N SECTI ONS
921.141(5)(b) AND 921.141(5)(d) OF THE
FLORIDA STATUTES WERE | MPROPER THE

I NSTRUCTI ON ON PRI OR CONVI CTI ON OF A VI OLENT
FELONY DI RECTED A VERDI CT AGAI NST APPELLANT,
AND THE [INSTRUCTION ON COW TTED DURI NG A
KI DNAPPI NG D D NOT CONFORM TO THE
ALLEGATI ONS OR THE PROCF.

| SSUE |V

THE COURT BELOW ERRED IN REFUSI NG TO RECUSE
H MSELF AT  APPELLANT' S  SENTENCI NG AFTER
APPELLANT LEARNED THAT THE COURT HAD
REVI EWNED EX PARTE A NUMBER OF LETTERS FROM
MEMBERS O THE COVWUNTY URG NG THAT
APPELLANT BE SENTENCED TO DEATH.

| SSUE V

THE FINDINGS OF THE COURT BELOW AS TO
APPELLANT" S SENTENCE OF DEATH ARE NOT
SUFFI CI ENTLY CLEAR BECAUSE CF THE
| NCONSI STENT MANNER IN WH CH THE COURT
TREATED THE SUBJECT OF APPELLANT' S REMORSE.
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| SSUE VI
ONE OF THE TWO WRITTEN JUDGVENTS FI LED
HEREI N | S EXTRANEOUS AND MUST BE STRI CKEN
This Court agreed that an extraneous judgnent should be

stricken but otherw se affirned. Mann v. State, 603 So. 2d 1141

(Fla. 1992). Mann sought certiorari review of that decision,
claimng that his right to be free from self-incrimnation was
violated by testinony presented during the resentencing. The
United States Suprene Court denied the petition for wit of

certiorari. Mann v. Florida, 506 U S. 1085 (1993).

A notion for postconviction relief was filed in July, 1997,

and was denied followng an evidentiary hearing (PCR SV2/36-

106) . On appeal, this Court concluded that five issues were
procedurally barred — that the court erred in considering
nonst at utory aggravati ng factors; t hat t he State

unconstitutionally commented on Mann's right to remain silent;
that the court failed to find mtigating factors; that the rules
prohibiting juror interviews are unconstitutional; and that
Florida s death penalty statute is unconstitutionally vague and

overbroad. Mnn v. State, 25 Fla. L. Wekly S727, at n. 2 (Fla.

Sept. 28, 2000). As to the other appellate issues raised, this
Court agreed that Mann's trial counsels’ decision to present

evidence of Mann’s pedophilia was strategic and reasonabl e; that
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other clains of ineffective assistance of trial counsel were
refuted by the record and did not warrant an evidentiary
hearing; that trial counsel was not ineffective for failing to
obj ect to prosecutorial m sconduct ; t hat the claim of
ineffective nmental health assistance was refuted by the record
and did not warrant an evidentiary hearing; and that the claim
of cumul ative error was properly rejected since all allegations
of error were neritless or procedurally barred. Therefore, the
deni al of postconviction relief was upheld.

Thus, M. Mann has had a Il engthy history of appellate review
of the judgnent and sentence of death inposed for his nurder of
Eli sa Nel son. He now seeks further review, this tine via habeas

cor pus.

THE | NSTANT HABEAS CORPUS PETI TION SHOULD BE DI SM SSED AS
UNTI MELY AND ABUSI VE.

Petitioner Mann seeks habeas corpus review after waiting
sone fourteen nonths after the filing of his brief in the nost
recent post conviction appeal and seven years after hi s

resentencing direct appeal becane final. Mwnn v. State, 603 So.

2d 1141, cert. denied, 506 U S 1085 (1993). Such delay is

unconsci onable and dilatory; furthernore, nmuch of his petition
is nmerely repetitious to clains previously presented and
rej ected. Since Mann has nmade no attenpt to provide a
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reasonable basis for the delay or to overcone the presunptive
prejudice to the State inherent on these facts, his petition
shoul d be di sm ssed.

This Court has, through procedural rules and case |aw,
devel oped reasonable tine Iimts on the filing of habeas corpus
petitions alleging ineffective assistance of counsel. See,
Florida Rul e of Appellate Procedure 9.140(j)(3)(B)

A petition al | egi ng i neffective assi st ance of

appel l ate counsel shall not be filed nore than two

years after the conviction beconmes final on direct
review unless it alleges under oath with a specific
factual basis that the petitioner was affirmatively

m sl ed about the results of the appeal by counsel.

The rule becane effective on January 1, 1997. Mann has failed

to satisfy the under oath provision with specific factual basis

that he was affirmatively m sled. In MCray v. State, 699 So

2d 1366, 1369 (Fla. 1997), this Court declined to dismss the
petition under Rule 9.140(j)(3)(B), noting that the tw year
time limt did not begin to run until January 1, 1997. Si nce
McCray's petition was filed prior to January 1, 1999, it was
tinmely. However, the Court went on to rule that the petition
nmust be di sm ssed under the doctrine of |aches:
This case represents a perfect exanple of why the
doctrine of |aches should be applied to bar sone
collateral clains for relief. McCray has waited
fifteen years to bring this proceeding and has nade no
representation as to the reason for the delay.
Moreover, his claimis based on a brief reference to
a collateral crinme in his trial, which occurred

16



seventeen years ago. This claimcould and should have
been raised many years ago. The unwarranted filings
of such delayed clainms unnecessarily clog the court
dockets and represent an abuse of the judicia
process.

To renedy this abuse, we conclude, as a matter of
law, that any petition for a wit of habeas corpus
claimng ineffective assistance of appellate counsel
iS presuned to be the result of unreasonable delay and
to prejudice the state if the petition has been filed
nore than five years from the date the petitioner’s
conviction becane final. We further conclude that
this initial presunption may be overcone only if the
petitioner alleges under oath, with a specific factua
basis that the petitioner was affirmatively msled
about the results of the appeal by counsel.

Accordingly, we find this petition is barred by
| aches and we deny the petition. (enphasi s supplied)

Thus, in MCray, this Court held the claimtimnme-barred by |aches
even though not time-barred by the rule.

Clearly, Mann's petition should be dism ssed. It is
untinmely under Rule 9.140(j)(3)(B) because, al though his
sentence was final prior to 1997, the petition was not filed by
January 1, 1999. Even if this Court determnes that this rule
does not apply, the petition should be dismssed because,
pur suant to MCray, the seven year delay between the
finalization of his sentence and the filing of the nmotion is
presunptively unreasonabl e and prejudicial.

Respondent recognizes that in Robinson v. More, 25 Fla. L.

Weekly S647 (Fla. 2000), this Court rejected a procedural bar
argunment by the State. In that case, the State relied on Rule
3.851(b)(6), which requires the sinultaneous filing of habeas
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petitions with the initial brief on appeal of the denial of the
3.850 notion in capital cases. Robi nson rejected the State’'s
argunent because Rule 3.851 expressly states that it only
applies to defendants whose sentences were final as of January
1, 1994. But Robinson did not address Rule 9.140(j)(3)(B) or
the McCray ruling that, as a matter of l|aw, any petition for
wit of habeas <corpus <claimng ineffective assistance 1is
presuned to be the result of unreasonable, prejudicial delay if
the petition has been filed nore than five years from the date

the petitioner’s conviction becane final. 699 So. 2d at 1368

Thus, wunder this Court’s precedents, the tineliness of
habeas petitions is to be determned by the date on which the
defendant’s conviction and sentence becane final. If a capita
case was finalized after January 1, 1994, the petition nust be
filed wwth the postconviction initial appellate brief under Rule
3.851; in any other case, the petition nust be filed within two
years of finalization, or January 1, 1999, whichever is |ater,
under Rule 9.140; if neither rule applies, the petition nmust be

filed within five years of finalization, or the presunptively

prejudicial delay nust be overconme under MCray. Regar dl ess of
which of these I|imts are considered, Mann's petition is

untinmely and shoul d be di sm ssed.

18



It nmakes no sense to accept any suggestion that defendants
in older cases are entitled to additional tinme to file habeas
petitions than those whose convictions becane final after 1997
or even 1994. By waiting until several nonths after the
conclusion of his postconviction appeal to file his habeas
petition, Mann has ignored this Court’s clear attenpts --
through Rule 3.851, Rule 9.140, and McCray -- to secure tinely
habeas petitions. He has effectively extended his state appeals
process, perhaps by as nmuch as a year, and has squandered the
limted time and resources available for capital litigation by
presenting repetitive <clains and insisting upon multiple
postconviction oral argunents. There is no policy reason to
award him such a windfall, and this Court should dismss the

petition as untinely and abusi ve.

1. ALTERNATI VELY, THE CLAI M5 SHOULD BE DEN ED

The bul k of Mann’s habeas petition is prem sed on clainms of
i neffective assistance of appellate counsel. O course, such a
claim requires an evaluation of whether counsel’s performance
was so deficient t hat it fell outside the range of
professionally acceptable performance and, if so, whether the
deficiency was so egregious that it underm ned confidence in the

correctness of the result. Thonmpson v. State, 759 So. 2d 650
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660 (Fla. 2000); Goover v. Singletary, 656 So. 2d 424, 425

(Fla. 1995); Byrd v. Singletary, 655 So. 2d 67, 68-69 (Fla.

1995), cert. denied, 516 U S. 1175 (1996). A review of the

record denonstrates that neither deficiency nor prejudice has
been shown in this case. The record reflects that appellate
counsel acted as a capable advocate, asserting six issues for
judicial review in a 44-page brief.

Mann’s argunents are based on appellate counsel’s alleged
failure to raise a nunber of issues, each of which wll be
addressed in turn. However, one of the issues was argued and
rejected; none of the issues now asserted would have been
successful if argued in Mnn's direct appeal. Ther ef or e,
counsel was not ineffective for failing to present these clains.

G oover, 656 So. 2d at 425; Chandler v. Dugger, 634 So. 2d 1066,

1068 (Fla. 1994) (failure to raise nonneritorious issues is not

i neffective assistance of appell ate counsel).

Claiml: Wether appellate counsel was ineffective for failing
to raise on direct appeal of the resentencing
proceeding that Florida's death penalty statute was
unconstitutional as applied to Mann.

Mann first alleges that Florida s death penalty statute is
only constitutional if the particular aggravating factors are
charged in the indictnent, submtted to the jury, and proven
beyond a reasonabl e doubt. Hs claimis based on the recent
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United States Supreme Court decision in Apprendi v. New Jersey,
120 S. C. 2348 (2000), which is a state court extension of due

process principles announced in Jones v. United States, 526 U.S.

227 (1999). Mann’s entire argunent is based on Apprendi,
including allegations that Appr endi overruled Walton .

Arizona, 497 U S. 639 (1990), and that due process requires jury
unanimty on a recomended sentence, two allegations which are
not supported by the Apprendi opinion.

Initially, it is obvious that although Mnn asserts that
this claim could have been presented in his appeal in an issue
alleging that the trial court erred in denying Mann's Mtion for
Statenent of Aggravating Crcunstances and denmurrer to the
i ndi ctment, ©Mann never explains how his appellate counsel could
have foreseen the Apprendi ruling. Certainly a claimthat under
“principles of comon law,” aggravating circunstances mnust be
charged in indictnent would not have been successful in Mnn's

appeal ; that claim had been rejected by this Court many tines.

See, Chandler v. State, 442 So. 2d 171, 173, n. 1 (Fla. 1983);

Tafero v. State, 403 So. 2d 355, 361 (Fla. 1981), cert. denied,

455 U.S. 983 (1982). Mann’s current assertion that, had
appel l ate counsel raised an issue of the aggravating factors not
being charged in the indictnment, this Court would have, at very

| east, remanded for new penalty phase is soundly refuted by al
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rel evant authorities.

As this Court has recognized, attorneys wll not be deened
to have been ineffective for failing to anticipate changes in
the law, this clearly defeats Mann’s current argunent, which has
never been accepted by any court, based on a case which was not

decided until eight years after his direct appeal was concl uded.

The sanme reasoning refutes Mann’s assertion that appellate
counsel should have raised the denial of Mann's request to have
the jury instructed that their recomendati on nust be unani nous.

This assertion is also premsed entirely under Mann's current

counsel’s interpretation of the reasoning of Apprendi. Once
again, case law at the tine of Mann's appeal (and still today)

rejects the <claim that jury wunanimty is required on a
sentenci ng recommendati on. This Court has consistently held
that a jury may recommend a death sentence on sinple majority

vot e. See, Thonpson v. State, 648 So. 2d 692, 698 (Fla.

1994) (constitutional for a jury to recomend death based on a

sinple mpjority); Brown v. State, 565 So. 2d 304, 308 (Fla.

1990); Alvord v. State, 322 So. 2d 533 (Fla. 1975), cert.

denied, 428 U. S. 923 (1976); see also, Hldwin v. Florida, 490

US 638 (1989). Since no court has applied Apprendi in this

context and Mann’s appell ate counsel did not have the benefit of
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Apprendi to even fornulate the argunent, no ineffectiveness can
be denonstrated by the failure to raise the jury unanimty
claim

Furt hernore, appell ate counsel cannot be deened to have been
ineffective for failing to present the reasoning of Apprendi to
all ege that aggravating factors are “elenents” of an offense or
require a unaninous jury recomrendation because these clains
have no nerit. In Apprendi, the United States Suprene Court
hel d that due process and the right to a jury trial require that
any fact that increases the penalty for a crinme beyond the
statutory maxi num nust be submtted to a jury and proved beyond
a reasonabl e doubt. Apprendi fired several .22-caliber bullets
at the hone of a black famly. Apprendi pleaded quilty to
possession of a firearm for an unlawful purpose. The judge
sentenced Apprendi to twelve years’ incarceration. The nor mal
maxi mum sentence for this crine was ten years. However, a New
Jersey hate crinme statute doubled the maxi num sentence to twenty
years if the defendant commtted the crime for the purpose of
intimdation based on race, color, gender, handicap, religion,
sexual orientation or ethnicity. The statute allowed the tria
court to find biased purpose based on a preponderance of the
evi dence standard. Apprendi argued that due process required

that the jury rather than a judge nmake the determ nation of
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bi ased purpose and that the State nust prove biased purpose
beyond a reasonabl e doubt rather than by a preponderance of the
evidence. In other words, Apprendi asserted that biased purpose
was an element of the crime rather than a “sentencing factor.”
The Apprendi Court agreed and noted that the distinction between
an elenent of the offense and a “sentencing factor” was not nade
at common | aw. The Apprendi Court noted and relied on their

recent case of Jones v. United States, 526 U S 227 (1999),

whi ch construed a federal statute. In Jones, the United States
Suprene Court held that “serious bodily injury” was an el enent
of the crinme rather than a sentencing factor which, consistent
wth due process and the right to a jury trial, nust be
determned by a jury beyond a reasonabl e doubt. Bot h Appr endi
and Jones concerned factors which placed the sentence outside of
the statutory maxi mum for the offense charged.

However, the majority specifically rejects any argunent that
the holding in Apprendi effects the Court’s prior precedent
uphol ding capital sentencing schenes that require the judge to
determ ne aggravating factors rather than the jury prior to
i nposing the death penalty. Apprendi, 120 S. C. at 2366,

citing, Walton v. Arizona, 497 U S. 639 (1990). In Walton, the

United States Suprenme Court held that Arizona's death penalty

schenme did not violate the Sixth Amendnent right to a jury
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trial. Walton asserted that all the factual findings necessary
for a death sentence nust be made by a jury, not by a judge
Walton clained that a jury nust decide aggravating and
mtigating circunstances. The Walton Court rejected this claim
noting that any argunent that the Constitution requires that a
jury inpose the sentence of death or make the findings
prerequisite to inposition of such a sentence has been soundly
rejected by prior decisions of this Court. The Walton Court
noted that constitutional challenges to Florida’ s death
sentencing schene, which also provides for sentencing by the
judge, not the jury, have been repeatedly rejected. As the
Apprendi  Court explained, Wlton did not involve a judge
determ ning the existence of a fact which enhanced the crine to
a capital offense; rather, in death penalty cases, the jury
determ ned whether a capital crinme had been commtted. The
Apprendi Court noted that it is constitutional to have the judge
deci de whether the maximum penalty of death or a |esser one
should be i nposed. Basically, because death is wthin the
statutory maxi num for first degree nurder, a judge nay determ ne
the facts relating to a sentence of death just as the judge may
do with any other fact within the statutory maxi num

Apprendi is sinply inapposite to the issues of whether

aggravating factors nust be charged in an indictnent or whether
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a jury recomendation should be wunaninous. Apprendi requires

that a fact that is used to increase the statutory maxi num be

treated as an elenent of the crinme; it did not change the
jurisprudence of wunanimty. Mor eover, Apprendi concerns what

the State nust prove to obtain a conviction, not the penalty
i nposed. Addi tionally, the Apprendi Court, specifically
addressing capital sentencing schenes such as Florida's, stated
that the holding did not effect their prior precedent in this
ar ea.

For all of these reasons, Mann's claim that his appellate
counsel was ineffective for failing to <challenge the
constitutionality of the death penalty statute as applied in

this case nust be deni ed.

Caimll: VWhet her appellate counsel was ineffective for
failing to raise a claim of pr osecutori al
m sconduct .

Mann’s next claim involves an issue which was argued and
rejected in his direct appeal. He asserts that appellate
counsel should have raised a claim of prosecutorial msconduct.
Clearly, the prosecutorial msconduct claim was a contention in
Mann’s direct appeal; it was also repeated in his prior
postconviction litigation. See, Mann, 603 So. 2d at 1143;

Appellant’s Initial Brief [Florida Supreme Court Case No.
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75,952], pp. 23-26; Mann, 25 Fla. L. Wekly at S728; Appellant’s
Initial Brief [Florida Suprene Court Case No. 94,885], pp. 50-
60) . Gven its repeated rejections in prior proceedings, the
issue is not properly before this Court in this petition. Bryan

v. Dugger, 641 So. 2d 61, 65 (Fla. 1994); Turner v. Duqgger, 614

So. 2d 1075, 1080 (Fla. 1992) (declining to revisit issues where
the issues, or variations thereof, were rejected on direct

appeal ); Blanco v. Wainwight, 507 So. 2d 1377, 1384 (Fla. 1987)

(direct appeal issues will not be revisited under the guise of
i neffective assistance of appell ate counsel).

In addition, no extraordinary relief is warranted because
many of Mann’s current argunments were not preserved for
appellate review and, even if considered, no reversible error
could be denonstrated. Postconviction relief is not, has not
been, and should not becone a litigious game in which argunents
twce rejected can now be asserted anew in the hope that
eventually a court will change its mnd - out of exhaustion - in

order to accommpdate the defendant’s desires. See, Rutherford

v. ©More, 25 Fla. L. Wekly S891 (Fla. Cct. 12, 2000)(while
habeas petitions are proper vehicle to advance clains of
i neffective assistance of appellate counsel, such clains nmay not
be used to canouflage issues that should have been raised on

direct appeal or in a postconviction notion). See also Thonpson
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v. State, 759 So. 2d 650 (Fla. 2000); Teffeteller v. Duqgger, 734

So. 2d 1009 (Fla. 1999); Hardwick v. Dugger, 648 So. 2d 100

(Fla. 1994); Breedlove v. Singletary, 595 So. 2d 8 (Fla. 1992).

To obtain relief it nust be shown that appellate counsel’s
performance was deficient (alleged omssions are of such
magnitude as to constitute a serious error or substantial
defi ci ency falling measur abl y out si de t he range of
professionally acceptable perfornance) and that prej udi ce
resulted (that counsel’s deficiency conprom sed the appellate
process to such a degree as to undermne confidence in the
correctness of the result). The failure to raise a neritless
issue wll not render counsel’s performance ineffective and this
is generally true as to issues that would have been found to be
procedurally barred had they been raised on direct appeal.
Rut her f ord.

Mann asserts that several instances of “prosecutorial
m sconduct” appear in the record. He specifies (1) during voir
dire, the prosecutor comented that the death penalty was
“reserved for special crines” and that jurors were to act as the
“conscience of the comunity” (R V7/853, 865); and stated “I
understand, and | think everyone understands the killing of a
child is a bad, bad, bad, bad thing” (R V8/1013); (2) during the

trial, the prosecutor nmade a reference to Mann having filed a
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motion for new trial during Mann’s prior counsel’s testinony
about renorse (R V13/1578), and elicited testinony about the
victims age and size which he commented on during closing
argunent (R V16/2002-04, 06-08); (3) in closing argunent, the
prosecutor made CGolden Rule violations in discussing what the
victim experienced (R V16/2007-8) and inproperly comented on
Mann's right to remain silent (R V16/2026); and (4) in the “nost
egregious pattern of msconduct” the prosecutor repeatedly
suggested that Mann was child nolester wth deviant sexual
desires. Rat her than actually discussing the chall enged
comments, Mann nerely recites the incidents, makes a conclusory
allegation that msconduct is evident, and requests habeas
relief. However, no relief is due.

The record reflects that none of the asserted instances of
m sconduct involved any inproper or unnecessarily prejudicial
comments or argunent. In fact, the adm ssion that this Court
consi dered what Mann now clains to have been the “npst egregious
pattern” of prosecutorial msconduct and found no error clearly
establishes that the other coments now asserted as i nproper
woul d have been rejected as well. Thus, no error has been
denonstrated by appellate counsel’s failure to raise these
additional clains of alleged prosecutorial msconduct fromthis

record.

29



Taking the last <claim first, the allegation

pr osecut or

i nproperly characterized Mann as a pervert

child nolester was clearly a primary issue presented

resent enci

528 So. 2d 353 (Fla. 1988), and Teffeteller v. State, 439

840 (Fl a.

ng appeal . Mann’s brief cited both Garron v.

that the

and a
Mann’ s

St at e,

1983), the two cases he primarily relies on

So. 2d

in the

instant petition. In rejecting the claim this Court stated:

During closing argunent, the prosecutor
tal ked about the defense psychologist’s
testinony and stated: “She is arguing and
suggesting to you on the wtness stand
because this man is a child nolester and a
pervert, that his actions are sonehow nore
excusable than a person that is not a child
nol ester and a pervert.... This is actually
t he best she can do.” Mann now cl ai ns t hat
this argunent turned his being a pedophile
into an inproper nonstatutory aggravator and
denigrated his psychologist’s opinion that
the statutory nental health mtigators
applied to him W disagree.

As we have stated before: “The proper
exercise of closing argunment is to review
t he evi dence and to explicate t hose
inferences which nmay reasonably be drawn

from the evidence.” Bertolotti v. State,
476 So.2d 130, 134 (Fla. 1985). It is clear
from the record that the prosecutor nade
t hese statements to negat e t he
psychol ogi st’ s conclusion that the statutory
mental mtigators applied to Mnn. Merely

arguing a conclusion that can be drawn from
the evidence is permssible fair coment.
After heari ng t he evi dence and t he
instructions, it was the duty of the judge
and jury to decide the weight to be given to
the evidence and testinony, and there was no
i npropriety here. Cf. Lucas v. State, 568
So. 2d 18 (Fla. 1990); Wllianson v. State,
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511 So. 2d 289 (Fla. 1987), cert. denied,
485 U. S. 929, 108 S.Ct. 1098, 99 L.Ed.2d 261
(1988); Craig v. State, 510 So. 2d 857
(Fla. 1987), cert. denied, 484 U S. 1020,
108 S.Ct. 732, 98 L.Ed.2d 680 (1988).

603 So. 2d at 1143.

Thi s

Court again rejected the issue in Mnn's

post convi cti on appeal, stating:

25 Fla. L.

Mann's next issue is that the circuit
judge erred in denying an evidentiary
heari ng concerning Mann's cl aim that counsel
was ineffective for failing to object to the
extensive prosecutori al m sconduct
t hroughout the trial and closing. Qur
review of the record indicates that defense
counsel did object to several of the
comment s Mann claims to be inproper.
Additionally, the bulk of Mann’s claim in
this 1issue relates to the ©prosecutor’s
coment s concer ni ng Mann’ s pedophi | i a.
Def ense counsel not only objected to these

conment s, but this i ssue was deci ded
adversely to Mann on direct appeal, see
Mann, 603 So. 2d at 1143, and is now
i nproperly recast as an i neffective
assi stance of counsel claim See Cherry,

659 So. 2d at 1072. W find that counsel’s
failure to object to the remaining conments
that Mann clains were inproper does not
denonstrate a deficiency that prejudiced
Mann. Thus, the <circuit court properly
denied relief on this issue.

recent

Weekly at S728. This Court’s repeated rejection of

this issue conpels the denial of relief on Mnn's claim of

appel | ate

m sconduct

I neffectiveness for failing to raise a prosecutorial

i ssue based on the prosecutor’s closing argunent.

As to other allegations of m sconduct now all eged,
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no objection was nmade at trial, Mnn's contention that they
should have been raised as fundanmental error in his direct
appeal nust be denied. It is well established that counsel wll
not be deened ineffective for failing to raise clains pertaining
to prosecutorial argunents which were not objected to at trial

Ferquson v. Singletary, 632 So. 2d 53, 58 (Fla. 1993); Kel | ey

v. Dugger, 597 So. 2d 262, 263 (Fla. 1992). In this case,
Mann's assertion that the prosecutor’s closing argunment was
fundanental error and appellate counsel should have briefed the
issue is an inproper attenpt to have this Court review a direct
appeal 1issue wunder the guise of ineffective assistance of
counsel. Bryan, 641 So. 2d at 65; Turner, 614 So. 2d at 1080.

In addition, counsel cannot be ineffective for failing to
raise a nonneritorious issue, and there is no nerit to the claim
t hat t he prosecutor’s chal | enged comrent s present ed
constitutional or fundanental error. The prosecutor’s renarks
during voir dire and over the course of the trial have not been
shown to be inproper. In closing argunent, the facts noted by
the prosecutor were clearly relevant in rebutting Mann' s
assertion of statutory nmental mtigation and in establishing
that Elisa’s nurder was “conscienceless and pitiless” to support
the applicability of the heinous, atrocious or cruel aggravating

factor. This factor was ultimately found by the trial judge and
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uphel d on appeal. See, Miehleman v. State, 503 So. 2d 310, 317
(Fla.) (coments may have excited passions but were highly

rel evant in establishing aggravating factors), cert. denied, 484

U S. 882 (1987).

Even if the prosecutor’s comments in this case were deened
to be inproper, such coments are not reversible error, |let
al one fundanental, where the remarks did not becone a feature of

the trial. See, Sins v. State, 602 So. 2d 1253, 1257 (Fla.

1992) (rejecting claim of ineffective assistance of counsel for

failure to object to Golden Rule violation), cert. denied, 506

U S 1065 (1993); Bertolotti v. State, 476 So. 2d 130, 133 (Fla.

1985) (prosecutor’s penalty phase closing argunment not egregious
enough to warrant new sentencing). In order to constitute
fundanental error, the prosecutor’s statenents had to “reach
down into the validity of the trial itself to the extent that a
verdict of guilty could not have been obtained wthout the

assi stance of the alleged error.” State v. Delva, 575 So. 2d

643, 644-45 (Fla. 1991), quoting Brown v. State, 124 So. 2d 481,

484 (Fla. 1960). The conpl ai ned-of comments herein clearly did

not neet this standard. See, Crump v. State, 622 So. 2d 963,

972 (Fla. 1993) (prosecutor’s comments, including a narrative to
gain synpathy for the victim not so outrageous as to taint the

jury recommendation); Jones v. Wainwight, 473 So. 2d 1244,
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1245 (Fla. 1985) (rejecting ineffective assistance of appellate
counsel claim based on failure to challenge prosecutoria
coment s) . This was a deplorable offense involving the kidnap
and murder of a ten-year-old child, wth three aggravating
circunstances and only “unremarkable” nonstatutory mtigating
factors. The recomendation of death could surely have been
obt ai ned, followed, and upheld on appeal w thout the chall enged
conment s.

Mann has failed to show any deficiency in his appellate
counsel s’ performance regarding any possible claim relating to
his current allegations of prosecutorial msconduct, or any
prejudice resulting from any alleged deficiency. No habeas

relief is warranted.

Claimlll: Wether appellate counsel was ineffective for failing

to argue that the trial court erred in permtting the
State to focus on a sexual assault in Mann’s penalty
phase.

Mann’ s next claim asserts that his appellate counsel should
have raised an issue challenging the prosecutor’s cross
exam nation of Mann’s expert w tness, Dr. Carbonell. Accor di ng
to his habeas petition, the prosecutor elicited inadm ssible and
irrel evant testinony about Mann’s pedophilia, particularly about
Mann’s having assaulted a seven year old girl when he was
sixteen years old and Mann’s having fantasies about having sex
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with children. According to the petition, this evidence

violated Wllians v. State, 117 So. 2d 473 (Fla. 1960), because

it becane an assault on Mann’s character rather than addressing

the aggravating and mtigating factors relevant for sentencing.

None of the testinmony now challenged from Mann's 1990
resentencing was objected to at the tinme of trial; his
postconviction motion did not even allege that trial counsel
shoul d have objected to this testinony. (RS-R  V14/1648-1681
1690). Thus, once again, Mann is inproperly presenting a direct
appeal issue, which would have been found to be procedurally
barred even if raised on appeal, and no ineffectiveness of

appel l ate counsel is denonstrated. See, Rutherford, 25 Fla. L.

Weekly at S892; Thonpson, 759 So. 2d at 657; Teffeteller, 734

So. 2d at 1025; Ferguson, 632 So. 2d at 58; Kelley, 597 So. 2d
at 263.

Furt her nore, even if this issue were reviewed for
fundanmental error in the earlier appeal or with this petition,
Mann would not be entitled to relief. H s objection to the
testi nony about having been accused of assaulting a young girl
when he was 16 could not be a basis for relief since this
evidence was relevant to his expert’s conclusion that both

statutory nental mtigating factors applied. Clearly, the
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prosecutor’s questioning about this episode cannot be error, |et
al one fundanental error. Simlarly, the information about
Mann's fantasies involving children was relevant to Carbonell’s
concl usi ons about his pedophili a.

Since before the conclusion of Mann's resentenci ng
pr oceedi ng, he has conti nuously conpl ai ned about t he
consequences of his attorneys’ decision to rely on his
pedophilia as mtigation. He objected to the State’s response
to this evidence during closing argunent and on direct appeal
and he challenged his counsels’ strategy as ineffective in
post convi cti on proceedi ngs. His current habeas petition again
di sputes the relevance and adm ssibility of testinony about his
pedophilia, but once again his claimmnust fail both procedurally
and on the nerits. Hi s appell ate counsel cannot be deened to
have been ineffective for having failed to argue an issue that
woul d have been neritless and unsuccessful, and therefore habeas

relief nmust be denied on this issue.

CaimlV: Cunul ati ve error

Mann's fourth claim presents a conclusory allegation that

mul tiple instances  of trial error nmust be consi dered
cunul atively and collectively demand relief. No particular
all egations of error are particularly identified. |In denying an
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identical claim in Mann's recent postconviction appeal, this
Court noted, “All of Mnn's clains were either neritless or
procedurally barred; therefore, there was no cunul ative effect
to consider.” Mann, 25 Fla. L. Wekly at S729. None of the
claims presented in the instant petition offer any basis for
reconsideration of this holding, as all of these clains are

simlarly neritless and barred.

CaimV: Conpetency to be Executed

Mann al so asserts that he may be inconpetent to be executed.
Al t hough he acknow edges that this claimis not currently ripe
for judicial review, since no execution is pending, he suggests
that he is including this claimin his current habeas petition
in order to preserve the issue for federal «court review
Clearly, there is no basis for this Court to rule on Mann's
present claimof possible inconpetence.

Florida |aw provides specific protection against the
execution of an inconpetent inmate. |In order to invoke judicia
review of a conpetency to be executed claim a defendant nust
file a notion for stay of execution pursuant to Florida Rule of
Crimnal Procedure 3.811(d). Such notion can only be considered
after a defendant has pursued an adm nistrative determ nation

of conpetency under Florida Statutes 922.07, and the Governor of
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Florida, subsequent to the signing of a death warrant, has
determ ned that the defendant is sane to be executed. Since the
prerequisites for judicial review of +this <claim have not
occurred in this case, there is no basis for consideration of
this 1issue in Mwnn's present habeas petition. Conpar e,

Provenzano v. State, 751 So. 2d 37 (Fla. 1999); Provenzano V.

State, 760 So. 2d 137 (Fla. 2000) (detailing procedural history

of simlar claim; Medina v. State, 690 So. 2d 1241 (Fla. 1997)

(remanding for evidentiary hearing on issue in postconviction
appeal from Bradford County).

Mann’s concern with preservation of this issue for federal
review does not offer a reason for a premature ruling by this
Court. Al though the federal courts have refused to permt
successive federal habeas petitions in order to secure federal
review of this claim that default nmay be avoided if a defendant
presents the issue prematurely in his initial habeas petition.

See, Stewart v. Mirtinez-Villareal, 523 US. 637 (1998).

Whet her Mann will be deened to have already defaulted this claim
due to his failure to present it in his previously litigated
federal petition or whether he wll be permtted to pursue it
any future federal petition are questions to be properly
resolved by the federal courts, not this Court. No federal

decision requires this Court to consider and address the claim
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now presented, contrary to state law, in order to preserve
Mann's federal rights.
Since Mann’s claim of inconpetence to be executed is not

properly before this Court, it nust be denied.?

VWHEREFORE, Respondent respectfully requests that this

Honor abl e Court DENY Mann's Petition for Wit of Habeas Corpus.
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20 course, no claim of inconpetency was presented during his
recent postconviction proceedings, and his resentencing expert
testified that Mann had no brain damage, had average
intelligence; the only problens she identified were his
subst ance abuse and his pedophilia (RS-R V14/1614, 1621, 1623-
24) .
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