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STATEMENT OF THE CASE

1. Nat ure of the Case

This case is before the Suprene Court of the State of Florida
under discretionary jurisdiction to answer certified questions
presented by the United States Court of Appeals for the Eleventh
Circuit, pursuant to Article V, Section 3(b)(6) of the Florida

Constitution and Rul es 9.030(a)(2) (0O and 9. 150 of the Fl ori da Rul es of

Appel | ate Procedure. Allstate Insurance Co. v. @ nsberg, 235 F. 3d 1331

(11th G r. 2000).

2. Statenent of the Facts and Procedural Hi story?/

From Novenber 1991 until Septenber 1992, Elaine A Scarfo was
enpl oyed as a secretary for various Florida corporations owed by
Victor G nsberg. Prior tothat tinme, fromapproxi mately Novenber 1987
until Novenber 1991, Scarfo worked for her husband wi t hout pay at
G nsberg’ s corporation. On Septenber 18, 1992, Scarfo was term nat ed.
In 1993, Scarfofiledafederal civil rights action agai nst G nsbergin
the United States District Court for the Southern District of Florida,
al | egi ng that fromapproxi mately 1988 and t hr oughout her enpl oynent,
G nsberg subjected her to unwel cone offensive conduct, including

physi cal touching and comments of a sexual nature. |In addition,

1/ The fact sectionrecites verbati mthe facts set out in the

El eventh Circuit's decision. Allstate |l nsurance Co. v. G nsbherg, 235
F.3d 1331 (11th G r. 2000).

-1-



Scarfo’s conplaint included comon |aw tort clains for battery,
intentional inflictionof enotional distress, and i nvasi on of privacy.

During the tine of the actions all eged by Scarfo, G nsberg was
covered under a Personal Unbrella Policy issued by Allstate, which
appliestoan “occurrence” anywhereinthewrldwhiletheinsuranceis
in force. In 1995 G nsberg tendered the defense of the action to
Al |l state, demanding that Al lstate indermmify himfor any potential
liability.

Allstate, in providing a defense to the actions under a
reservation of rights, filed a declaratory judgnent acti on seeking a
determ nati on whether All state’ s policies cover the clains alleged by
Scarfo agai nst G nsberg. In 1997, the district court dism ssed
Scarfo’s federal civil rights action on jurisdictional grounds, and
di sm ssed Scarfo’s state |l awcl ai mrs wi t hout prejudice. The El eventh

Circuit affirnmed the dism ssal in Scarfo v. G nsberq, 175 F. 3d 957

(11th Gr. 1999). Scarfore-filed her clains against G nsberginthe
state court as common |law torts.
The Personal Unbrella Policy provides as foll ows:
Coverage - When we Pay
Al state w || pay when an i nsured becones | egal |y
obl i gated to pay for personal injury or property
damage caused by an occurrence.

The policy defines “Personal Injury” as follows:

(a) bodily injury, sickness, di sease or deat h of
any person. Bodily injury includes disability,

-2



shock, mental anguish and nmental injury.

(b) false arrest; false inprisonnment; w ongful
detention; wongful entry; invasion of rights;
i nvasi on of occupancy; or malici ous prosecuti on;

(c) I'i bel, sl ander, m srepresentation;
hum | iation; defamati on of character, invasi on of
rights of privacy; and

(d) discrimnationandviolationof civil rights,

where recovery is permtted by law. Fines and

penal ti es inposed by |aw are not included.
(Enphasi s added).

The parties filed cross notions for summary j udgnent, rai singthe
guestion whether Scarfo properly alleged an invasion of privacy,
thereby triggering All state’ s duty to defend. On April 21, 1999, the
district court issued an order granting summary judgnent in favor of
Al l state. The district court concluded that Scarfo’s al | egati ons of
unwel come conduct did not state a cause of action for invasion of
privacy under the rel evant category of that tort identified by the

Suprenme Court of Floridaas “intrusion-- physically or electronically

intrudingintoone’ s private quarters.” Agency for Health Care Adm n.

V. Assoc. Indus. O Florida, Inc., 678 So.2d 1239, 1252 (Fla. 1996),

cert. denied, 117 S. C. 1245 (1997).

Because t he Suprene Court of Fl orida had never directly consi dered
whet her intrusion into “one’s private quarters” included unwel cone
conduct directed to one’s physical person, thedistrict court | ookedto

the Florida internediate courts for guidance and noted that the
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i nternmedi ate courts appeared di vided on that question. The district
court concl uded that the approach taken by Florida’s Fourth Di strict
Court of Appeal was nore in accord with the category of intrusion
i dentifiedbythe Suprene Court of Florida. Thus, based onthe Fourth

District’srationalein @Qinv. Cty of Riviera Beach, 388 So. 2d 604

(Fla. 4th D.C. A 1980), thedistrict court concluded that theinvasion
of privacy tort could not be “construed so broadly as to include a
battery occurring in the workpl ace absent an intrusion into a pl ace
where the victim has a reasonabl e expectation of privacy.” The
district court held that Al lstate had no duty defend, and granted
summary j udgnent infavor of Allstate. [The Eleventh Crcuit] appeal
and cross-appeal followed.

3. Di sposition in the Prior Tribunal

After all briefs were conpl eted by the parties and oral argunent
was hel d, the El eventh G rcuit determ ned that it was unabl e t o deci de
theissuesinthis case wi thout resolvingunsettledissues of state |l aw
whi ch may be necessary to the outcone of the case. As aresult, the
Eleventh Grcuit certifiedthe foll ow ng questions for determ nation by
the Florida Suprene Court:

(1) Do Pl eadi ngs of Unwel conme Conduct | ncl udi ng Touching in

a Sexual Manner and Sexual | y O f ensi ve Comment s St at e a Cause of

Action for the Florida Common Law Tort C aim of I|nvasion of

Privacy?

(2) Do Allegations of Intentional Unwelcone Conduct

I ncl udi ng Touching in a Sexual Mnner and Sexually O fensive

Comment s Constitute an "Qccurrence” under Fl orida Lawfor Purposes

-4-



of I nsurance Coverage?

(3) Do Pl eadi ngs of Unwel corme Conduct | ncl udi ng Touchingin
a Sexual Manner and Sexual |y O fensive Conduct Fall within the
Busi ness Excepti on to Coverage Wien t he Al | eged Conduct Cccurred
in the Wrkplace in the Context of an Enployer-Enployee
Rel ati onshi p But Did Not Pertaintothe Purpose of the Busi ness?

(4) Are Allegations of Intentional |Invasions of Privacy
Excl uded fromCover age by an I ntentional Acts Excepti on Wien t he
Pol i cy Expressly Provides Coverage for Invasions of Privacy?



SUMVARY OF THE ARGUMENT

Al t hough no Fl ori da Suprene Court case has further defined the
tort of invasion of privacy inthe nearly sixty years since the tort

was first adopted in Cason v. Baskin, 155 Fla. 198, 20 So. 2d 243 (Fl a.

1944), the tort as adopted in Cason is sufficiently broad enough to
i nclude clains of intrusion based on sexual touching and invasive
sexual conmments.
The tort of intrusion is defined as:

One who intentionally intrudes, physically or

ot herwi se, upon the solitude or seclusion of

another or his private affairs or concerns, is

subject toliability tothe other for invasion of

his privacy, if the intrusion would be highly

of fensive to a reasonabl e person.
Rest atenent (Second) of Torts, 8652B. Persons have a reasonable
expectation of privacy intheir bodies and for their private sex |ives.
Unwant ed t ouchi ng of a person' s body i ntrudes upon the solitude of the
person's body. Invasive questions or conments about a person's sex
life and other personal matters intrudes upon the solitude or
seclusion of their private affairs or concerns. Both the physical
i nvasi on of the body and intrusive cormments and questi ons woul d be
hi ghly offensive to the reasonabl e person.

The vast majority of courts around the country have all owed

i nvasion of privacy clains where a plaintiff has all eged physi cal
i ntrusion of the body and/ or i ntrusive questi ons and corments. Many of

t hese cases i nvol ved sexual harassnent clains with all egations simlar

-6-



to those in the instant case.

This Court should followthe majority rule and answer the first
certified question in the affirmative: Allegations of unwel cone
conduct, includingtouchinginasexual manner and sexual | y of f ensi ve
comrent s and questions, state a cl ai munder Florida' s common | awtort

of invasion of privacy.



ARGUMENT

| . PRELI M NARY STATEMENT

In this Brief, as in the other briefs filed by Scarfo in the
underlying declaratory relief action, Scarfolimts her argunent tothe
first certifiedissue, i.e., whether acognizabl e cl ai mfor i nvasi on of
privacy is stated by allegations of unwel cone sexual touchings and
sexual |y of fensi ve comments. She leaves theinsurer andits insured
to debate the other certified questions regardingtheinterpretation of
the i nsurance policy.

Scarfo contends that the Court shouldre-witethe first certified
guestion to address whet her either sexual touchings or sexual comments
al one could state a claimfor invasion of privacy, under the right
factual scenario. Thedistinctionisinportant since Allstate clains
t hat the touchi ngs shoul d si nply be treated under a battery cl ai mand
t hat t he corments al one woul d not give riseto an invasion of privacy
claim (Allstate's Initial Brief at pp. 10-11). Moreover, if the
guestion is answered in the affirmative as framed by the El eventh
Circuit, then courts may subsequently find that both coments and
touching arerequiredto state anintrusionclaim The re-wordi ng of
the certified question would avoid confusion and would clarify the
paraneters of the tort of intrusion.

Furthernore, Scarfo recogni zes that theinstant certified question

before this Court is not limted to whether Scarfo herself had
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sufficiently all eged an i nvasi on of privacy claim Instead, this Court
has been asked by the Eleventh Circuit to determ ne whet her, under
Floridalaw, thetort of intrusionextendsto clainsinvolvingsexual
touchi ng and/or sexually offensive coments. Accordingly, unlike
Allstate's Initial Brief,? Scarfo'sBrief islinmtedtoadiscussion
of the history of the tort of invasion of privacy, a survey of the
applicable case lawin Florida and ot her states, and an argunent to
support Scarfo's position that this Court should answer the first

certified question in the affirmative.

1. RESPONSE TO CERTI FI ED QUESTI ON NO. 1:

ALLEGATI ONS OF UNVEELCOVE CONDUCT | NCLUDI NG TOQUCHI NG I N
A SEXUAL MANNER ANDY OR SEXUALLY OFFENSI VE COMVENTS AND
QUESTI ONS, STATE A CAUSE OF ACTI ON FOR_INTRUSI VE
| NVASI ON OF PRI VACY UNDER FLORI DA LAW

A BASED ON FLORI DA PRECEDENT, | NTRUSI ON FORM COF
| NVASI ON OF PRI VACY SHOULD | NCLUDE | NVASI VE
SEXUAL CONDUCT ANDY OR | NTRUSI VE COMVENTS OF A
SEXUAL OR HI GHLY PERSONAL NATURE

1. Fl ori da Suprene Court Cases

Fl ori da was anong the first of the states to recogni ze the tort

2/ Onthefirst certifiedquestion, Allstate'sInitial Brief is
di rected to whet her Scarfo herself all eged aninvasi on of privacy, as
opposed to whet her any plaintiff can sustain an i nvasion of privacy
cl ai m based on all egations either of unwel conme sexual touching or
comments. Moreover, Al state nmade i nappropri ate and ad hom nemr enar ks
whi ch Scarfo has sought to strike in a separate notion
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of invasi on of privacy in Cason v. Baskin, 20 So.2d 243 (Fl a. 1944) .3
I nthat decision, this Court reviewedthe historical basis of thetort,
tracingitsoriginstoa"very strong and convi ncing article" by Sanuel
D. Warren and Loui s D. Brandei s i n whi ch the aut hors pronoted the need
for the common law tort to be recogni zed to provide to individuals
"full protectionin personandin property.” Warren & Brandei s, The
Right to Privacy, 4 Harv.L.Rev. 193 (1890). In that article,
extensi vely quoted by the Fl ori da Suprene Court in Cason, Warren and
Brandei s di scussed t he Engl i sh common | awcases i n whi ch privacy rights
wer e protected under the guise of property rights and ot her cl ai ns.
Warren and Brandeis further argued that, wth political, social and
econom ¢ changes, the common | aw devel oped so that "theright tolife
has cone to nean the right to enjoy life, ---the right to be let
al one. "

Adopti ng t he reasoni ng set out inthe article, the Fl ori da Suprene

3/ I n Cason, the Court quoted an article statingthat courts of
ten of the states had

definitely adopted the view that there is a legally
enforceable right of privacy, three others seem to be
alignedinfavor of the doctrine, andit has been favorably
referred to by still another court. Theright is affirnmed
by statutes in tw states. Qher courts have adverted to
the right of privacy, but based their decisions upon ot her
gr ounds.

Cason, 20 So.2d at 211, quoting 41 Am Jur. 926.

Currently, all of the states save one (Wom ng) have adopted t he
tort, either by common | aw or by statute.
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Court concl uded that

[t]hus Messrs. Warren and Brandeis endeavored to
denonstrate, and quite successfully, that the right of
privacy was inherent in the common |aw and had been

protected, ... and that the tinme had cone for arecognition
of this right of privacy as an independent right of the
i ndi vi dual .

Cason, 20 So. 2d at 209. The Court then |l ookedto various treatisesto
determ ne the definition of right of privacy, citingto, anong ot her
sources, 41 Am Jur. 925, Prosser on Torts, 1941 ed., 1050, 138 A .L.R
22-110, Eldredge, Moddern Tort Problens, 77, and the Restatenent of
Torts 8867. Adopting the definition at 138 A L.R 25, the Florida
Suprene Court in Cason defined an actionable invasion of privacy as:

"The unwarranted appropriation of one's

personality, the publicizing of one's private

affairs with which the public has nolegitimte

concern, or the wongful intrusion into one's

private activities, in such a manner as to

outrage or cause nental suffering, shane, or

hum |'i ation to a per son of ordi nary

sensibilities.'
Cason, 20 So.2d. at 948-49 [enphasis added].

The Court in Cason alsocited with favor Pavesi ch v. New Engl and

Li fe I nsurance Conpany, 122 Ga. 190, 50 S. E. 68 (Ga. 1905), "the very

abl e opi ni on of the Georgi a Suprene Court ... [which] is recognized as
the | eadi ng case on the subject inthis country." Cason, 20 So. 2d at
249-50. Pavesich, the first state supreme court case in the country
adopting the tort of invasion of privacy, engaged in a | engthy and

schol arly di scussion of the rights of privacy fromanci ent Roman | aw
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and through the ages, stating:
Anmong the absolute rights referred to by [Sir
WIlliam Bl ackstone] is the right of persona
security and the right of personal liberty. In
the first is enbraced a person's right to a
"l egal and uni nterrupted enjoynment of hislife,
his linbs, his body, his health, and his
reputation.’
Pavesich, 50 S.E. at 70, quoting 1 WIIliamBl ackstone *129 [ enphasi s
added] .

In the nearly sixty years since Cason, this Court has not had a
singl e occasiontofurther interpret thetort of i nvasion of privacy.
Inthe two cases inwhichthis Court has di scussed the tort of i nvasi on
of privacy, neither of those cases directly inplicated, interpreted, or
applied the tort.

a. Forsberg Decision

I n Forsberq v. Housing Authority of M anm Beach, 455 So.2d 373

(Fla. 1984), the tort of invasion of privacy was discussed in a
concurring opi nion by Justice Overton, inwhichhe set out thetort and
its history, citingwithfavor to Prosser and t he Rest at enent of Torts,
as part of a di scussi on about the various sources of lawfromwhich a
party may clai ma privacy right. Inthat case, public housingtenants
had sought to enj oi nthe housi ng authority fromal |l ow ng public access
to personal information provided by the tenants and prospective
tenants. Upholdingthecircuit court's decisiontogrant the housing

authority's notion to dismss, the magjority ruled the clains were
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unfounded dueto Florida's stated policy that public records are open
for public inspection and since no state or federal constitutional
rights of disclosural privacy existedinthisinstance. The common | aw
tort of invasion of privacy was not addressed at all inthemjority's
per curiam deci sion.

However, Justice Overton, while concurringintheresult, rejected
as i nadequate the majority's anal ysis of theissues. Justice Overton
identified the clainms brought in Forsberg as seeking to protect
di scl osure of personal, intimte i nformation such as detail ed nedi cal
and financial information concerning the tenants. 1d. at 375. The
clainms asserted in the conplaint were: (1) violation of the right of
privacy inplicit in the Florida Constitution, Art. |, Sec. 2; (2)
violationof thefirst, fourth, and fourteenth amendnents to the United
States Constitution "inasnuch as the information relates to private
marital and famly matters”; (3) public inspection of personal
intimate i nformati on absent show ng of need i s voi d as agai nst public
policy; and (4) violation of due process of |aw as guaranteed by
fourteenth amendnment to the United States Constitution.

In his concurring opinion, Justice Overton agreed with the
majority that the conpl aint shoul d be di sm ssed since there was no
state or federal constitutional right to privacy or to exenpt the
i nformation fromrevi ew. However, since he foundthat it was i nportant

to nore fully discuss the aspects of the clained privacy rights and
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bal ance themwi th t he cl ai med governnental interests, Justice Overton,
unli ke the majority, discussed the right of privacy and its vari ous
ori gins and neani ngs:

The term right of privacy' applies to various
personal rights which are not necessarily
interrelated or derived fromthe same source.
The termhas t hree di sti nct neani ngs, dependi ng
upon t he category of privacy | aw invoked: (1)
t he basi s for an invasion of privacy civil action
under tort law, (2) a federal constitutional
ri ght agai nst governnental intrusion; and (3) a
state constitutional or statutory ri ght agai nst
ei ther governnental or private intrusion.

ld. at 376. Justice Overton next briefly reviewed the historical
context of thecivil tort for the "wongful invasionintothe privacy
of another," notingthat the concept "originated wi th a phrase coi ned
by Thomas M Cool ey: "The right to one's person may be said to be a
right of conpleteinmnity: tobelet alone."" 1d. at 376, quoting T.
Cool ey, Lawof Torts 29 (1880) [ enphasi s added i n deci sion]. Further
noting that the article by Warren and Brandei s "appliedthe phraseto
exi sting | egal principles and devel oped t he concept of "the right of
privacy,'" Justice Overton described the four interests protected by
the tort of invasion of property as foll ows:

(1) appropriation--the unauthorized use of a

person's nane or | i keness to obtai n sone benefit;

(2) intrusion--physically or electronically

intrudingintoone' s private quarters; (3) public

di scl osure of private facts--the di ssem nati on of

truthful private information which areasonable

person woul d find objectionable; and (4) fal se
[ight in the public eye--publication of facts
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whi ch pl ace a personinafalselight even though
the facts thensel ves may not be defamatory.

For sberg, 455 So.2d at 376, citing W Prosser, Handbook of the Law of
Torts 8117, 802-18 (4th ed. 1971), and the Restatenent (Second) of
Torts §8652B- 652E (1976). 4/

Since the result of the Forsberg decision did not involve any
application or interpretation of the common |lawtort of invasion of
privacy, the decision does not control the paraneters of the tort.
Mor eover, since the di scussion about the tort of invasion of privacy
was only in a concurring opinion, Justice Overton's deci sion has no
precedential val ue and i nstead represents only t he personal viewof the

concurring judge. Lendsay v. Cotton, 213 So.2d 745, 746 (Fla. 3d

D.C. A 1960).

However, as Justice Overton correctly noted, this Court,
"followngthemajority rule, has expressly recogni zed aright to sue
intort for thecivil wong of "invasion of privacy.'" Forsberqg, 455

So.2d at 376, citing Cason v. Baskin, 20 So.2d 243 (1944) [enphasis

added]. As is discussed bel ow, the vast nmajority of the courts faced
wi th the question have al so applied the tort to situations involving

i ntrusi ve sexual touchi ngs and i nvasi ve sexual comments. Accordingly,

4 The description of thetort as set out by Justice Overtonin
For sber g was adopt ed verbati mby this Court in al ater decision, Agency
for Health Care Adnm n. v. Associated Indus. of Fla., Inc., 678 So. 2d
1239, 1252 (Fla. 1996), cert. denied, 520 U. S. 1115, 117 S. . 1245,
137 L.Ed.2d 327 (1997).
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Scarfo urges that this Court continueto followthe majority rule in
answering the first certified question in the affirmative.
b. AHCA Deci sion
No rights of privacy were involved in the only other Florida
Suprene Court case which di scussed the tort of invasion of privacy,

Agency for Health Care Adnmin. v. Associated I ndus. of Fla., Inc., 678

So. 2d 1239 (Fl a. 1996), cert. denied, 520 U. S. 1115, 117 S. C. 1245,

137 L. Ed. 2d 327 (1997). Instead, this Court discussedthetort as one
exanpl e of prior instances where the Court had recogni zed and cr eat ed
a cause of actionand hadlimtedthe defenses available for thetort.

ld. at 1252. Quoting verbatim from Justice Overton's concurring

opi nion in Forsberg, the Court in AHCA identified the four types of
wr ongf ul conduct that can be renedi ed under the tort of invasion of
privacy as foll ows:

(1) appropriation--the unauthorized use of a
person's nane or |ikeness to obtain sone benefit;
(2) intrusion--physically or electronically
intrudingintoone' s private quarters; (3) public
di ssem nation of truthful private information
which a reasonable person would find
obj ecti onabl e; and (4) falselight inthe public
eye-- publication of facts which place a person
inafalselight eventhoughthe facts thensel ves
may not be defamatory.

ld. at 1252, n.20. Allstate argues that the above | anguage limts the
intrusion prong of thetort toinstances where thereis a physical or

el ectronic intrusion into the private quarters, as in a residence.
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(Allstatelnitial Brief, pp. 11-13). However, the | anguage in AHCAi s
not all-inclusive and was neant only toillustrate the point bei ng nade
inthe case at hand: that the Court had t he power, through case | aw,
t o expand and contract the conmon | aw. Si nce no actual issue invol ving
i nvasi on of privacy was involved in AHCA, the definition of the tort
does not have any inpact on the current question, other than to
illustrate the flexibility of the common | aw.

This Court and the United States Suprenme Court have "recogni zed
t hat states necessarily havethe ability to fashion newtort renedies
to confront new situations.” AHCA 678 So.2d at 1250. |Indeed, in
Cason, this Court recogni zed that

[t] he common | aw has shown an amazing vitality and capacity

for growt h and devel opnent. Thisis sol argely because the

great fundanental object and pri nci pl e of the conmon | awwas

t he protection of theindividual inthe enjoynent of all his

i nherent and essential rights and to afford hima | egal

remedy for their invasion.
Cason, 20 So.2d at 212 [enphasis added]. Moreover, this Court
expl ai ned that "the common | aw has been and still is a living and
growi ng t hing" which allows the courts to "interpret the neani ng and
intent of the law and to give it due and proper application to the

facts of the individual cases which cone before themfor protection.”

Cason, 20 So.2d at 251 [enphasis added].

2. Florida District Courts of Appeals Cases on Intrusion Tort

| ndeed, the | ower courts in Florida have further devel oped and
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applied the tort to factual situations simlar to the instant case,
findingthat a physical intrusiontotheplaintiff's bodyis aformof

the tort of invasion of privacy. See, State FarmFire & Casualty Co.

v. Conpupay, lInc., 654 So.2d 944, 949 (Fla. 3d D.C A 1995)

[recogni zing tort of invasion of privacy can be nmet by a physi cal
intrusion or touching of the plaintiff's person in an undesired or

of fensi ve manner] and Hennagan v. Departnent of Hi ghway Safety and

Mot or Vehi cl es, 467 So. 2d 748, 750 (Fl a. 1st D. C. A 1985) [ hol di ng t hat

the facts alleged in the conplaint regarding a physical intrusion
consi sting of touchingthe plaintiff's body and sexual I y nol esti ng her
were sufficient to state a claimof invasion of privacy].

Mor eover, no court in Florida has rejected a physical intrusion

of the body as a formof theinvasionof privacy. Indeed, Guinv. Gty

of Riviera Beach, 388 So.2d 604 (Fla. 4th D.C A 1980), the case on

which the federal district court in the instant case relied for
limtingthetort, does not actually create any suchlimtationonthe
tort nor does it create any conflict with any other decision, as
incorrectly argued by All state. Instead, the court in GQuinonly | ooked
tothetort as far as it needed to reach the question at issueinthat
case, nanely, whether the trespass to real property could al so be an
i nvasion of privacy. A finding of this Court that touchings of a
sexual nature and/or invasi ve sexual commrents woul d constitute invasion

of privacy would not conflict wwth the ruling in GQuin or any ot her
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Fl orida court opinion.

Rat her, the Fourth District Court of Appeal, in a case deci ded
just one year after Quin, characterized the intrusion category of
i nvasi on of privacy as "invadingthe plaintiff's physical solitude or
seclusion,” noting that Florida courts have accepted the four general
categories of thetort of i nvasi on of privacy recogni zed by Prosser in

his Law of Torts, pp. 804-14 (4th ed. 1971). Loft v. Fuller, 408

So. 2d 619, 622 (Fla. 4th D.C A 1981), rev. den. 419 So. 2d 1198 (1982).
The decision in Loft indicates an acceptance --not a rejection-- of
cl ai ms such as Scarfo's, since Prosser takes a far broader viewof the
tort thanthelimted viewinposed by the district court below. [See
t he di scussioninfra at pages 29-32 regardi ng Prosser's anal ysis of the
extent of invasion of privacy clains.]

The state district court cases described above illustrate the
vi brant nature of the tort and are proper extensions of the tort of
i ntrusion since the conduct conpl ai ned of was a " wongful intrusion
intoone's private activities in such a manner as to outrage or cause
mental suffering, shanme, or humliation to a person of ordinary
sensibilities.'" Cason, 20 So.2d at 249, quoting 138 A L.R 25.

3. Federal District Court Decisions in Florida on Intrusion Tort

Simlar to the state cases di scussed above, federal district
courts in Florida have repeatedly accepted and applied the intrusion

tort to clainms of sexual touching and intrusive sexual coments.
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In Stockett v. Tolin, 791 F. Supp. 1536, 1556 (S.D. Fla. 1992), the

court held that cunul ati ve sexual harassnent consisting of repeated
gropi ng and ki ssi ng, of fensive touchi ng and ot her physi cal abuse and
attacks, conbined with repeated verbal |icentiousness, as well as
followng plaintiff intowonen's bathroom conprised factual clains of
the intrusive formof invasion of privacy.

In Vernon v. Medi cal Managenent Association, 912 F. Supp. 1549,

1559-63 (S. D. Fla. 1996), the Court found that all egati ons of pattern
of persistent touchi ng, squeezi ng, fondling, blow ng and ti ckl i ng of
plaintiff's breasts, nipples, and buttocks, alongw th repeated | end
and vul gar remarks, were sufficient tow thstand anotionto di smss on
an i nvasionof privacy claim evenif the actions occurredina public
pl ace.

Al l state contends that this Court should ignore these federal
district court decisions sincethey precede this Court's decisionin
AHCA and are i nconsi stent with AHCA. Al l state's argunent i s m sgui ded
for several reasons. First, Allstate is wong when it argues that
"[t] he Vernon opi nionis dated January 16, 1996 so the court theredid
not have the benefit of this Court's opinion[in AHCA] which is dated
June 27, 1996." The descriptionof thetort of privacy found i n AHCA,
i ndeed t he very | anguage fromAHCA which Al l state contends limts the

tort, is identical to what Justice Overton wote in 1984 in his

concurring opi nionin Forsberg --sone twel ve years prior tothe Vernon
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deci si on. Accordingly, the Vernon court in 1996 (as well as the
Stockett court in 1992) had every opportunity to determne if that
| anguage limted the contours of the tort. Mreover, as Scarfo has
argued throughout this Brief, neither Vernon nor Stockett 1is
i nconsi stent withthis Court's decisioninAHCASsSincethat case di d not
decide any issue regarding the tort. Sinmply put, AHCA has no
precedential value to the issues in this case.

B. FLORI DA SHOULD FOLLOW THE COURTS OF OTHER

STATES VWH CH HAVE APPLI ED THE TORT OF | NTRUSI ON

TO SIM LAR CLAI M5 OF PHYSI CAL | NVASI ON OF THE

SOLI TUDE OF THE BODY AND OF_CLAI MS OF | NTRUSI VE
SEXUAL COMMVENTS

This Court inCasoninfollowingthemjority rule, identified
asits sources for thedefinitionof thetort, the Restatenent of Torts
(1939), Prosser on Torts, 1941 ed., 41 Am Jur. 925, 138 A L. R 22-110,
and the Georgia Suprene Court decision in Pavesich, follow ng the
majority rule.® Accordingly, the paraneters of the tort shoul d be
determ ned in anmanner that i s consistent with the cases usingthe sane
sources, as well as through exam ning the evolution of the tort as
defined by later editions of those sane sources. Bel ow, Scarfo
exam nes the various courts in other states which have found that the

intrusiontort i s applicableto situations where physical touching of

5 Simlarly, in his concurring opinionin Forsberg, Justice
Overtonidentifiedhis sources for the description of the four types of
wr ongf ul conduct known as i nvasi on of privacy as: W Prosser, Handbook
of the Lawof Torts 8117, pp. 802-18 (4th ed. 1971) and t he Rest at enent
(Second) of Torts 88652B-652E (1976).
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t he body and/or invasive sexual questions or comments have been made.

1. Al abana Has Found Tort of Intrusion to Apply Were d ains of
Sexual Touchi ngs and/or Intrusive Comments Have Been Nade

In 1948, just four years after Florida recognized the tort of
i nvasi on of privacy, the Al abama Suprene Court simlarly adopted the

tort, noting favorably that Florida had done so in Cason. Smith v.

Doss, 37 So.2d 118, 120 (Al a. 1948) [ "Upon careful considerationwe are
satisfied that the right of privacy is supported by logic and the
wei ght of authority.”] Both the Florida Suprene Court in Cason and
t he Al abanma Suprenme Court in Smth based their determ nations and t he
definitions of the tort on an article witten in 1890 by Sanuel D.
Warren and Louis D. Brandeis, as well as the Restatenent of Torts
(1941) and analytical notes at 138 A L.R 22 and 41 Am Jur. 925.
Cason, 20 So.2d at 249-50; Smith, 37 So.2d at 120.

Inthe norethanfifty years since both Fl ori da and Al abama first
recogni zed the tort, Al abama, unlike Florida, has had a sl ewof cases
conme before its Suprenme Court and | ower courts. Having adopted the
tort around the sane ti me and havi ng based the definition of the tort
on the same sources, it is significant to review how the Al abama
deci si ons shaped the tort of invasion of privacy. Moreover, Al abam
has had significantly nore case |l awdeveloptheintrusiontort than any
ot her state.

Nearly twenty years ago, the Suprene Court of Al abama had to
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decide the very i ssue set out intheinstant first certified question.
Asintheinstant case, the Eleventh Grcuit had certified questionsto

t he Al abama Suprene Court regarding the tort of intrusion. Phillips

v. Smal | ey Mai nt enance Services, Inc., 435 So.2d 705 (Ala. 1983). In
that case, theplaintiff hadfiledinfederal court aTitle VIl sexual
harassnment claim inadditiontostatelawtort clains for battery and
i nvasi on of privacy. Phillips allegedthat her enpl oyer had repeat edl y
asked her increasingly nore personal questions about her nmarri age and
sexual activities, made repeat ed sexual advances toward her, and had
hit her onetine "across the bottont with the back of his hand. She got
so upset by his sexual advances that she had trouble working and
suffered fromchronic anxiety. Her Title VIl clainms weretriedbythe
judge to an advisory jury along with the tort clains of battery and
i nvasi on of privacy. The jury awarded Phillips $10 i n nom nal damages
on the battery claimand conpensatory danmages of $25,000 for the
i nvasi on of privacy claim

On appeal tothe Eleventh Grcuit, the enployer chall enged: (1)
whet her Al abana recognized the intrusion tort; (2) whether the
def endant had to acquire information from his questions about the
plaintiff's private activitiestofall under thetort; (3) whether the
tort requiredthat the def endant comuni cate private i nf ormati on about
plaintiff toathird party; (4) whether the attenpted acqui sition of

i nformati on nust be done surreptitiously; and (5) whet her an i nvasion
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of the psychol ogical solitude alone is sufficient under the tort.
The El eventh G rcuit certifiedeach of thoseissuestothe A abanma
Suprene Court which heldthat: (1) the state had recogni zed the tort of

intrusion since its 1948 decision Smth v. Doss; (2) acquisition of

information is not arequisite elenent of the tort of invasion; (3)
publication or communicationtoathirdpartyis not arequired el enent
of the tort of intrusion, as specifically set out in the coments to
the Restatenent; (4) neither "surreptitious"” nor "clandestine"
activities are necessary elenents of the intrusion tort; and (5)
i ntrusi on need not be upon a physi cal pl ace, such as atrespass, since

"one's enotional sanctumis certainly due the sanme expectations of

privacy as one's physical environnent." Phillips, 435 So.2d at 709-11.
I nthe cases since Phillips, Al abama has est abli shed t hat aski ng

a co-enpl oyee for a date and nmaki ng sexual propositions usually wll

not constitute an invasion of privacy, Mlsaac v. WEWFMCorp., 495

So. 2d 649, 651 (Al a. 1986), whil e several | ewd comments and | ooki ng up
a woman' s skirt nore than once constitutes aninvasion of privacy, Ex

parte Atnore Community Hospital, 719 So.2d 1190 (Ala. 1998). In

Hi ggi ns v. Cunni ngham 533 So. 2d 525 (Al a. 1988), t he Al abama Supr ene
Court el aborated on a wwongful intrusion claim

[ T] here nust be something in the nature of prying or
i ntrusion and theintrusion nust be somnet hi ng whi ch woul d be
of fensive or objectionable to a reasonable person. The
thingintowhichthereis intrusion or prying nmust be, and
be entitled to be, private. Two primary factors are
consi dered i n det er m ni ng whet her or not an i ntrusi on whi ch
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ef fects access to private information is actionable. The
first is the neans used. The second is the defendant's
pur pose for obtaining the information.

Id. at 531 (citations andinternal quotations omtted). Applyingthat

anal ysi s in Busby v. Truswal Systens Corporation, 551 So. 2d 322 (Al a.

1989), the Al abama Suprene Court found that summary judgnent was
precl uded by extrene and outrageous sexual harassnent based on nore
t han sevent een separately | i stedinstances of | ewd corments, touchi ng,
and gestures to constitute evidence to support an intrusion tort.

Mor eover, a |l ower court in Al abama uphel d cl ai ns i ncl udi ng the
intrusiontort where the individual defendant frequently rubbed the
plaintiff's shoul ders, repeatedl y nade | ewd and suggesti ve comments to

her, and stuck his tongue i n her ear. Cunni nghamv. Dabbs, 703 So. 2d

979 (Ala. Cv. App. 1997).°¢/
These cases have established that the tort of intrusionis a
vi abl e cl ai mwhere all egati ons of unwel cone sexual touching and/or

i ntrusive sexual coments or questions are nade.

6/ Federal district courtsin Al abama have al so appliedthetort
of intrusion in sexual harassnent cases. See e.qg., Kelly v. Troy
State Univ., 923 F. Supp. 1494, 1502 (M D. Al a. 1996) (denying notionto
di sm ss an i nvasion of privacy clai mwhere defendant nade sexual |y
explicit remarks, jokes, and degradi ng conment s about wonen and struck
plaintiff several tinmes); Pattersonv. Augat Wring Systens, Inc., 944
F. Supp. 1509, 1522 (M D. Ala. 1996) ("all egati ons of sexual harassnent
are sufficient to state a clai mof i nvasi on of privacy"); and Portera
v. Wnn Di xi e of Montgonery, Inc., 996 F. Supp. 1418 (M D. Al a. 1998)
(accepting that the tort of intrusion could apply where enpl oyee
cl ai med sexual harassnent, but rejectedintrusiontort under the facts
of the case on summary judgnent).
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2. Courts in Other States Have Al so Applied Intrusion Tort to
Sexual Touchings and/or Sexually Intrusive Comments

Additionally, in states other than Al abama and Florida, in all
state courts where all egations were nmade sim |l ar to those by Scarfo,
t hose courts have | ooked at the invasion of privacy clains to see if
the facts all eged were sufficient tostate aclaim Moreover, nost of
the federal courts have al so generally accepted the concept that a
physical intrusion into the solitude of the person, into the body,
nmeets the requirenents of the tort.

Nearly all other courts addressing theissue have det erm ned t hat
theintrusiontort isinplicated, as long as the facts are sufficient
to sustain the claim Mst of the cases reported involve summary
j udgnent stage; i nsonme of those cases, the courts have approved of the
tort of intrusion in sexual harassnment cases, but have rejected the
particul ar case based upon the facts of that case. A survey of the
nost rel evant of these cases is containedinthefollow ng section of
this Brief, although Scarfo recogni zes t hat none are bi ndi ng authority
on this Court.

a. Connecti cut

| n Bonanno v. Dan Perkins Chevrolet, 26 Conn. L. Rptr. 368, 2000

WL 192933 *1-2 (Conn. Super.), citing the cooment to t he Rest at enent
(Second) of Torts, 8 652B (1977), the court found that a sufficient
cl ai mfor an unreasonabl e i ntrusi on upon t he secl usi on of anot her was
present ed by factual scenarios inwhichtheplaintiff was subjectedto
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bot h of f ensi ve verbal comments as wel | as unwant ed physi cal cont act.
Simlarly, citing Bonanno and t he Rest at enent (Second) of Torts,

the court in Barnett v. Wods, 27 Conn. L. Rptr. 596, 2000 W. 1196354

*2 (Conn. Super.) held that sexual harassnent allegations of "both
of f ensi ve ver bal comrents and a physi cal touching [were] sufficient to
sustain a cause of action for an invasion of privacy."

b. 1ndiana

In Garus v. Rose Acre Farns, Inc., 839 F. Supp. 563, 570 (N. D. | nd.

1993), the federal district court denied a notion to dismss an
intrusion claimin a sexual harassnent case. Relying on the Al abama
Suprene Court's decisioninPhillips, the Restatenent of Torts, Prosser
on Torts, and appl yi ng an | ndi ana Supr ene Court deci si on approvi ng of
i ntrusi on upon sol i tude or secl usi on where a person cane i nto t he hone
uni nvi ted and t hr eat ened anot her with a gun,’/, the court in Garus held
that allegations of being the "victim of continuous, repeated,
degenerati ve cycl e and pattern of sexual harassnent” were sufficient to
state a claimunder the intrusion tort.

Mor eover, citingthe Garus case and Prosser and Keeton on Torts,

inVan Jelgerhuis v. Mercury Fi nance Conpany, 940 F. Supp. 1344, 1368

(S.D. Ind. 1996), the court hel d that aninvasi on of privacy cl ai mwas

made by the plaintiffs' sexual harassnent clains that the enpl oyer

Y Cullisonv. Medley, 570 N. E. 2d 27 (I nd. 1991). The I ndi ana
Suprene Court in Cullison alsocited Prosser and Keeton on Torts as a
source for the tort. Cullison, 570 N E. 2d at 31.
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woul d tal k about sexual dreams, nade nunerous references to the
plaintiffs' "fat asses" and the size of their breasts, often asked
about plaintiffs' sex lives, repeatedly and i nappropriately comented
on the plaintiffs' attire.
c. Kansas

The Kansas Suprene Court held that allegations that a doctor
sexual ly fondled the plaintiff's breasts and ot her body parts during an
exam nation for a hurt neck were sufficient to state a claimfor

i nvasi on of privacy and assault and battery. Smthv. Wl ch, 265 Kan.

868, 967 P.2d 727 (Kan. 1998).

Citing with approval to the Al abama Suprene Court's decisionin
Phillips, afederal court in Kansas approved of the intrusive formof
the tort of invasion of privacy but rejected its application to the
facts at hand where the coments and touchi ng were not intrusive or
coerci ve sexual demands nor didthey intrudeinto her private concerns.

Haehn v. Gty of Hoisington, 702 F. Supp. 1526 (D. Kan. 1988).

d. Louisiana
Afederal district court denied summary judgnent on an i nvasi on
of privacy cl ai mwher e sexual harassnent was al | eged i nvol vi ng t ouchi ng
a breast and putting an ai rhose betweenthe plaintiff'slegs. Wltman

v. Int'l Paper Co., 47 F.E.P. Cas. 671, 1988 W 235862 (WD. La.).

e. Tennessee

Stating "[t]here was obviously an invasion of Ms. Pease's

-28-



privacy," afederal district court foundthat i nvasion of privacy claim
was made where t he enpl oyer subj ected a fenal e enpl oyee t o t ouchi ng,
fondl i ng, and stroki ng of her breasts, thighs, hair, neck, shoul ders,

and buttocks. Pease v. Alford Photo I ndus., Inc., 667 F. Supp. 1188,

1203 (WD. Tenn. 1987).
f. Texas

In Cornhill Ins. PLCv. Valsam s, Inc., 106 F.3d 80, 85 (5th Cr.

1997), the plaintiff had alleged that her supervisor made sexual
remar ks to her, touched her of fensively, exposed hi nsel f to her, nade
t hr eat eni ng and obscene gestures to her, and attenpted to force hi nsel f
upon her in a supply room Wen shetriedto report her supervisor's
conduct, the president of the corporationtriedto kiss her, asked her
out, and arranged to neet her alone under the pretense of work.
Rej ecting the clai mof invasion of privacy, the court held that the
tort required physical invasion of a person's property or eavesdroppi ng
on anot her's conversationwith aidof wiretaps. Allstate' sreliance
onthis caseis msplaced, however, since Cornhill has been rejected by
every federal and state court in Texas facing simlar all egations and
is essentially no | onger good | aw.

I n Agui haga v. Sanm na Corp., 1998 W. 241260 (N.D. Tex.), the

federal district court deni ed summary j udgnment on plaintiff's invasion
of privacy cl ai ns where a supervi sor forcedthe plaintiff to engagein

sexual acts wi th himincludingintercourse, oral sex, andthe insertion
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of a banana into her vagina. Rejecting Cornhill, the Court held that
Texas does not limt the tort of intrusion to a physical invasion of
anot her's property or sone formof eavesdroppi ng, citingto Donnel v.
Lara, 703 S. W2d 257, 259 (Tex. App.--San Ant oni o 1985) (superseded on
ot her grounds) in which the state court had approved of an action for
invasion of privacy for conduct that constituted "telephone
harassnment”. | n Agui naga, the court notedthat "clains for i ntrusion
on one's privacy are not limted to any particul ar type of conduct, "
contrary to the holding in Cornhill, since

[t] he Texas Court of Appeals [in Donnel] stated that just

because the plaintiffs' allegations donot fall withinthe

confines of thenorefamliar fact situations involvingthe

tort of intrusion' does not nean that the plaintiffs have

failed to all ege a cause of action. The court found that

W retaps, m crophones, and spying nmay be the nore conmmon

situations inwhichapersonintrudes onone's privacy, but

such nmeans are not “all inclusive.'
Agui naga, 1998 W. 241260 at *6. Moreover, the court in Agui naga al so
held that the Cornhill case did not apply since the all eged conduct

i ncl uded nore than t he of fensi ve comment s and i nappropri at e advances

that existedinCornhill. 1d. The court also notedthat, "[a]lthough

t he Texas courts have not clearly definedthe paraneters of thetort of
intrusion into one's private affairs, they do not seemto exclude
situations of sexual m sconduct fromfallingwthinthe scope of this

claim" |d. at *7, citing Boyles v. Kerr, 806 S. W2d 255 (Tex. App.--

Texar kana 1991) (affirm ng a verdi ct agai nst a boyfri end who secretly
vi deot aped a sexual encounter with his girlfriend and showed t he t ape
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to others, and recognizing that “sexual relations are recognized
generally asentirely private matters') [reversed and r emanded on ot her
grounds]. Additionally, citing to Prosser and Keaton on Torts, the
Agui naga court hel d that the defendant' s intrusive questi ons about t he
sexual activities between the plaintiff and her husband were hi ghly
per sonal questions and demands that woul d be highly offensive to a
reasonabl e person and were an addi ti onal basis for acl ai mof i nvasi on
of privacy. 1d. at *7.

Simlarly, inPerezv. Living Centers, 963 S. W 2d 870 (Tex. App.

San Antoni 0 1998), the court al |l owed an i nvasi on of privacy cl ai mwhere
sexual harassnent was all eged, consisting of physical, sexual and
enoti onal abuse.

In Ni chols v. Apartnent Tenporaries, Inc., 2001 W. 182701 (N. D.

Tex.), the federal district court allowed an invasion of privacy claim
to go forward where the supervisor had pulled down the female
enpl oyee's skirt. CGting Perez and the cases and articles cited
therein, the court held that "Texas courts and ot her authority have
recogni zed the viabi lity of aninvasi on of privacy cl ai mbrought inthe
context of sexual harassnent allegations.”
C. THE RESTATEMENT OF TORTS, PROSSER ON TORTS, AND OTHER
AUTHORI TATI VE SOURCE MATERI AL FI ND TORT OF | NTRUSI ON

TO I NCLUDE CLAI M5 OF PHYSI CAL | NVASI ON OF THE BCODY
AND | NTRUSI VE SEXUAL COMMVENTS OR QUESTI ONS

None of the authoritative treatises on torts or invasion of
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privacy, upon which the cases di scussed above have relied, supports
l[imting the tort by excluding either i nvasi ons of a person's body or
i ntrusive sexual comments. The Restatenent (Second) of Torts, 8652B,

"I ntrusion upon Seclusion," defines the tort as foll ows:

One who intentionally intrudes, physically or otherw se,

upon the solitude or seclusion of another or his private

affairs or concerns, is subject toliability to the other

for invasion of his privacy, if the intrusion would be

hi ghly offensive to a reasonabl e person.
Id. 8652B. Nothing inthat definitionlimts thetort in the manner
suggested by All state or as applied by the federal district court in
the i nstant action. The solitude or seclusion of a person or private
affairs or concerns would seemto include acts of invasive sexual
touchi ng and i ntrusi ve sexual conments such as those involvedinthe
i nstant case. Under Allstate'sillogical fornmulationof thetort, it
woul d be an actionabl e invasion of privacy for a person to | ook at
anot her person t hrough a wi ndow wi t h bi nocul ars but woul d not be an
i nvasi on of privacy to forcibly touch another's private body parts; it
woul d be a unreconci | abl e contradictionfor acourt tofindaninvasion
of privacy where one uses el ectronic neans t o wat ch a person undr ess,

but to hold that privacy interests are not affected when a person

pushes asi de anot her's cl ot hi ng and t ouches their private body parts.

Moreover, Allstate, initslnitial Brief, statesthat thetort is

limtedonly to"unwanted publicity."” (Allstatelnitial Brief, p. 10)
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All state's positionis at odds with the Restatenent and wi th al nost
every case decided regarding the elenents of an intrusion claim?§/
Prosser has further defined the tort to include physical intrusions:

An obviously different form of invasion [of privacy]
consi sts of an unreasonabl e and hi ghly of f ensi ve i ntrusi on
upon t he secl usi on of another. This is saidto consist of
intentional interferencewith another's interest in solitude
or seclusion, either as to his person or to his private
affairs or concerns. One form of invasion consists of
intrusion upon the plaintiff's physical solitude or
secl usi on, as by i nvadi ng hi s hone or ot her quarters, or an

illegal search of his shopping bag. ... It is clear,
however, that there nust be sonething in the nature of
pryingor intrusion... It is alsoclear that theintrusion

must be of f ensi ve or obj ectionabl e to a reasonabl e person
It is clear also that the thing into which there is
i ntrusion or prying nust be, and be entitledto be, private.

8/ Al | state di singenuously cites toonly one case from a federal
court in Kentucky while ignoring the host of cases holding the
opposite. Allstate'sInitial Brief at p. 10, n.1, citesto Stewart v.
The Pantry, Inc., 715 F. Supp. 1361, 1368 (WD. Ky. 1988) as rejecting
intrusions into one's person as an invasion of privacy as well as
duplicating a battery claim As shown above by the survey of cases
di scussed, the overwhelmng majority of the cases find that the
i ntrusion prong of i nvasi on of privacy appliesin situations wherethe
plaintiff clainstohave been physically touched and/ or where i ntrusive
hi ghly personal questions or comments have been made.

Mor eover, the fact that the sane factual all egati ons nay support
an additional claim--trespass, battery or false inprisonnent, for
exanpl e-- has not precluded plaintiffs fromstating an i nvasi on of
privacy claim Seee.qg., GQuinv. Gty of R viera Beach, 388 So. 2d 604,
606 (Fla. 4th D.C A 1980) (allowng clains for both trespass and
i nvasi on of privacy on sane facts). See al so, Stockett v. Tolin, 791
F. Supp. 1536, 1555-56 (S.D. Fla. 1992) ("Tolin's gropi ng and ki ssi ng of
Stockett constituted both an of fensi ve and unwel cone t ouchi ng (i.e.,
battery) and an invasion of her physical solitude (invasion of
privacy). Tolin's battery of Plaintiff--the repeated and of fensi ve
t ouchi ng of the nost private parts of Plaintiff's body--constitutes an
intrusioninto her physical solitude. Inaddition, the act of pinning
Plaintiff against the wall and refusing to all ow her to escape, even
t hough onl y done for a short periodof tinme, was fal seinprisonnent.")
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: And, even in a public place, there can be sone things
which are still private, sothat a wonan who i s phot ogr aphed
wi t h her dress unexpectedly blown upina fun house' has a
right of action.

W Prosser, Handbook on the Law of Torts, 8117, pp. 854-56 (4th ed.

1971)°% . Nothinginthat description precludes t he sexual touching or
i nvasi ve sexual comrents alleged inthe instant case. Indeed, it is
difficult toconceive howthe personal integrity and solitude of one's
private body parts and one' s personal sex |ife woul d be del egated | ess
protection under the tort than one's shoppi ng bag. Mreover, Prosser
and Keeton nmai ntain that "highly personal questions or demands by a
person in authority may be regarded as an intrusion on the
psychol ogi cal solitude or integrity and hence an i nvasi on of privacy."

W Prosser and J. Keeton, Prosser on Torts, 8117 (Supp. 1988).

The descri ptions contai ned withinthe Restatenent and by Prosser
extendtheintrusiontort beyondthelimts suggested by All state and
by the federal district court inthis case. Under the case | aw and
treatisesreferredto above regardingthe tort of invasionof privacy,
factual allegations of sexual touchi ng and/ or corments are sufficient
to state an i nvasion of privacy claim Therefore, the answer to the
first certifiedquestionshouldbeintheaffirmative: Allegations of
frequent and repeated unwel cone acts of sexual conduct, including

touchi ng i n a sexual manner and/ or sexual | y of f ensi ve questi ons, state

o/ The Fourth District Court of Appeals simlarly cited
Prosser's Handbook on Torts with favor in Loft, 408 So. 2d at 622.
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a cause of action for the Florida conmpn |law tort of invasion of
privacy.

CONCLUSI ON

Personal dignity is the fine flower of
civilization, and the nore of it thereis in a
community, the better off the community is.

But wthout privacy, its cultivation or
preservation is hardly possible.

The right to be let alone, to be allowed to live w thout the
intrusion by others into private matters, has been protected by the
common | aw t hroughout the |ast century. The tort of invasion of
privacy has evolved with society: "Political, social, and econom c
changes entail the recognition of newrights, and the comon | aw, in
its eternal youth, grows to neet the demands of society." Warren and
Brandeis, The Right to Privacy, 4 Harv.L.Rev. 193 (1890).

Wil e the specific questioninthis case has not beenraised in
this Court before, it is not a new problemrequiring a newsol ution
I nstead, this Court need only look to the tort of intrusion upon
seclusion as it has been defined in Florida and el sewhere, and t hen
apply it in a manner consistent with prior precedent and with the
maj ority of courts around the country. It can hardly be said that it

is anewthought that it is anintrusion uponthe solitude of a person

to touch their private body parts (or other parts of their bodies)

1o/ G L. Godkin, The Rights of the Ctizen, Scribner's, July
1890, at 58, 65-66.
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wi t hout their consent. Nor has it ever beeninoffensive or acceptabl e
to make unwel cone comments or to ask intrusive questions about a
person's sexual activities or other private matters. These are anong
the "fairly well-defined areas of privacy" which "nust have the
protection of law if the quality of life is to continue to be
reasonably acceptable."” Id.

This Court should answer the first certified question in the
affirmative: the Florida comopn law tort of invasion of privacy
extends to clains of frequent and repeat ed unwel cone acts of sexual
conduct, including touching in a sexual manner and/or sexually

of fensi ve conmments or questions.
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