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STATEMENT OF THE CASE AND FACTS

Appellant Adam Davis was convicted of first degree
prenmeditated nmurder, grand theft, and grand theft auto for his
actions in Kkilling Vicki Robinson, stealing her van, and
wi t hdrawi ng hundreds of dollars from her bank account w th her
stolen ATM card. The evidence at trial revealed that Davis had
been dating Ms. Robinson’s fifteen-year-old daughter, Valessa,
for about nine nonths before the murder (R V11/835).1 Ms.
Robi nson had many difficulties raising Val essa; Val essa ran away
from hone repeatedly, and Ms. Robinson and her boyfriend, Jim
had Val essa eval uated under the Baker Act around the summer of
1997 (R V11/809-810, 818-819).

On June 26, 1998, Ms. Robinson spent the day running
errands with Val essa, Davis, and Jon Wispel (R V11/836). Jim
had dinner with Vicki at the Robinson house (R V11/810-811).
Val essa, Davis, and Jon Wi spel arrived hone about 11:20 p.m
and went into Valessa's bedroom (R V11/812, 838). Jim offered
to give Davis and Wispel a ride hone, but they declined; he
left shortly thereafter (R V11/813). Wi spel and Davis |ater
left on their bikes, and Val essa snuck out of the house and net

them at a Denny’'s restaurant (R V11/838-839). The trio left

lReferences to the record on appeal will be designated as “R”
fol | onwed by Vol une/ Page Nunber.



Denny’s to consunme sone acid, then returned to the restaurant
(R V11/ 840).

As they sat around the table, Valessa giggled and said
“Let’s kill my nmonmi (R V11/840). Wi spel testified that he
initially took it as a joke, but Valessa and Davis started
di scussing different ideas and Davis ultimately canme up with the
idea to have Ms. Robinson overdose on heroin (R V11/841, 907).
They returned to the Robinson house, waited outside snoking a
cigarette for a few mnutes, then put up the garage door,
waiting to make sure Ms. Robinson was not awake (R V11/841).
They put the van in neutral and rolled it out to the street so
that they wouldn’'t wake her up when they started it (R
V11/ 842) .

They drove to a party at a friend’ s house, and Davis went
inside to try to buy sonme heroin while Valessa and Whispel
waited in the van outside (R V11/843; V12/1067-68). Davi s was

asking to buy four bags of heroin and a syringe, saying he was

going to kill soneone and naeke it look like an accident (R
V12/1068) . He was not able to obtain any heroin but he did
purchase the syringe (R V11/843-844). They returned to the

Robi nson house, parking several houses away to avoid waking Ms.
Robi nson (R V11/844). They went into Val essa’s bedroom Davis

told Val essa they needed bleach, and she went to get sone from



the laundry room (R V11/845-846). Val essa then got Davis a
glass and he poured in sone bleach, then filled the needle with
bl each (R V11/846). Davis took the needle and a pocketknife
and he and Valessa left the room but they returned in a mnute
or two saying Ms. Robinson woke up and they didn't know what to
do, so they cane back to Valessa' s room and Davis put the cup,
bl each, knife and needle in the closet (R V11/847).

M's. Robinson knocked on the door, calling for Valessa (R
V11/ 848). She told Valessa to get her sleeping bag and go into
another room (R V11/848). Davis handed a sleeping bag to
Val essa, then Davis followed Ms. Robinson out of the room (R
V11/ 848) . Whi spel and Valessa remained in Valessa s room and
heard whi spering noises, then silence, then choking noises (R
V11/ 848- 849) . They | ooked at each other, then ran into the
hal | wvay, where they saw Davis westling Ms. Robinson in a
choke-hold on the kitchen floor (R V11/849). Davi s asked for
the needle and Wispel and Val essa went back to her room but
Val essa couldn’'t find the needle and Wispel did not want to
volunteer where it was (R V11/849-850). Davis yelled for
Val essa to cone hold her nom while he got the needle; Valessa
left the bedroom and Davis cane in and got the needle (R
V11/ 850). Wi spel followed Davis back out to the kitchen and

saw Valessa straddling her nmom sitting on her legs (R



V11/850). Davis wal ked over to Ms. Robinson and tried to stick
the needle in the right side of her neck; Robinson asked what
they were doing to her (R V11/851). Davis had trouble with the
needl e, but when he pulled it out the bleach was gone (R
V11/ 851- 852).

A few mnutes later, Davis said it wasn't working; Wi spel
went into Valessa's room saw the knife on the dresser, and took
it out to the kitchen (R V11/852). Wi spel said “use this,”
and soneone took the knife out of his hand (R V11/852, 922-
923). Wi spel went back to Valessa's room and put his head in
his hands (R V11/852). He | ooked up when he heard scuffling
and Davis and Val essa cane in the room (R V11/852). Davi s was
holding the knife linply in his left hand; there was blood on
his hands and on the knife (R V11/852). Wi spel did not see
any blood on Valessa' s hands (R V11/934). Val essa told Davis
to go wash his hands, which he did, then he cane back to the
bedroom and they all sat around snoking a cigarette (R
V11/ 853). They heard noaning from the kitchen and Davis said
“the bitch won't die,” and took the knife back to the kitchen
(R V11/853). Davis told Wispel that he stabbed Robi nson two
nore tinmes; that after the bleach didn't work, he cut Robinson
stabbed her, and tried to break her neck (R V11/854).

They sat around snoking in Valessa’'s room for a tine, then



realized it was getting late and they needed to clean up (R
V11/ 854). They pulled the van into the garage, took out the
seats, and put Robinson’s body in a trash can and into the back
of the van (R V11/854-855). They cleaned up the blood wth
bl each and brushes and took the towels, nops and buckets they
used, loading everything into the back of the van (R V11/857).
Robi nson’s dog, Lady, growed at themas they left the house (R
V11/ 857).

They took the body by sone trails near a dirt road behind
Wi spel’s house (R V11/858). They started digging a hole in
the mddle of a trail, but hit the |inmestone and deci ded they
woul d need sonething |ike speed to give them enough energy to
dig the hole (R V11/859). So they put the trash can near the
hol e and covered it with palmfronds (R V11/860). They went by
Wi spel s house and picked up sone clothes, a boonbox, and a
pool stick; then they returned to Valessa's to pack up her stuff
(R V11/861-862). \Whispel asked about noney and Davis said they
could use Robinson’s credit cards; Valessa knew her nonis ATM
nunmber (R V11/862). They took cash, credit cards and the ATM
card and went to Ybor Cty (R V11/863).

The trio spent the rest of that Saturday, Sunday, and Monday
around Ybor City, getting tattoos and staying in different area

hotels with Robinson’s noney (R V11/863-867; V12/1045-1050).



On Monday evening, Wispel and Davis went to Hone Depot to
purchase supplies to bury Robinson’s body in cenent and dunp it
in a nearby canal; however, Davis got a call froma friend naned
Matt saying they were all on television, so they decided to
| eave and headed for Phoenix, Arizona (R V11/867-868; V13/1124,
1129).

Al ong the way, they continued to use Robinson’s ATM card for
cash, ultimately w thdrawing over $1800 (R V11/868; V13/1140).
Robi nson’s credit wunion began tracking the card use, and a
sheriff in Pecos County, Texas, responded to an alert that the
van was conming his way (R V11/869, 951; V12/976-988). The van
did not stop when directed but, followng a high-speed chase of
about ten mles, the van spun out and stopped on the side of the
road (R V11/869-871; V12/976-988).

Val essa, Davis, and Wispel were arrested and taken into
custody by Texas authorities (R  V11/953). Hi | | sbor ough
sheriff's detectives flew out to Texas to interview the
defendants (R V11/954). Det. lverson and Lt. Marsicano first
went to a youth center where Valessa was being held, as it was
closest to the airport (R V11/955). Val essa was calm and
casual ; she did not seem upset (R V11/955). Then they went to
the county jail where VWispel and Davis were held, speaking to

Wi spel about 4:30 a.m Tanpa tinme (R V11/956). Wi spel was



also calm and wlling to talk; he told them what had happened
and drew a map to Robinson’s body (R V11/957).

They talked with Davis about 5:30 a.m, Tanpa tinme (R
V11/957). Davis was sleepy but calm and also wlling to talk
(R V11/958).2 He signed a witten waiver of rights form and
also drew a map to Robinson’s body (R V11/962). Then, he
provided a tape recorded statenent in which he admtted slicing
Robi nson’s neck and stabbing her twice in the |lower back (R
V12/991-1002). He described planning and commtting the nurder
cl eaning up, and the activities in the days follow ng the nurder
(R V12/991-1002).

State witness Leanna Hayes had been transported with Davis
and Wi spel to Florida following their arrests (R V13/1146-48).
Hayes rel ated conversations she had with Davis where he told her
that he had done the nmurder for his girlfriend, a juvenile being
transported separately; that they were nodern-day Roneo and
Juliet on a big adventure, capped off by a chase scene in Texas
(R V13/1150-51). Davis said they were very happy to be in the

newspaper, and he was especially proud of a headline about

Prior to trial, the court conducted a suppression hearing
regarding Davis’s claimthat his statenents had been obtained in
violation of his constitutional rights (R V15/1446). Testi nony
was taken from Det. Ilverson, Lt. Marsicano, and Davis, and the
court denied the notion to suppress (R V15/1450, 1502, 1509

1540). Additional facts from the suppression hearing are
provided in Issue |, addressing Davis’'s claim that the court
erred in denying his notion to suppress.

7



Val essa nouthing “I love you” to himat the jail (R V13/1151).
According to Hayes, Davis was bragging about how he cut the
victim up because he loved his girlfriend and wanted to be with
her (R V13/1157, 1159).

O her evidence presented against Davis included testinony
that Davis had been involved in an exchange after Valessa and
Ms. Robinson had angry words several days before the nurder;
Davis was angry, saying Robinson was always accusing him of
things that he didn’t do, and he was going to “knock her ass out
plain as day” (R V12/1055-57). Al so, Davis’'s fingerprint was
found on a bleach bottle at the Robinson honme and Ms.
Robi nson’s bl ood was identified, through DNA, on one of Davis’'s
shoes (R V13/1143-45; 1169, 1172).

The associate nedical examner testified that Robinson’'s
body was in an advanced state of deconposition; he had
difficulty, due to the passage of tinme, l|ocating any puncture
wounds from a needle or testing for any type of substance that
may have been injected into Robinson (R V13/1184, 1184-85).
Law enforcenent advised himto |ook for possible wounds in the
neck and back, and he found a stab wound on the |left side of her
neck which he probably would not have discovered otherw se and
which he characterized as the probable cause of death (R

V13/1187-90, 1196). He also noted three other stab wounds: one



under the left collarbone, and the other two just above the
hi pl i ne on her back, one on each side (R V13/1191). Accor di ng
to Dr. MIller, the injuries to Robinson would have been painfu

and she woul d have been conscious thirty seconds to a mnute or
two after the stab to her neck (R V13/1192-93, 1195).

Davis was convicted as charged and, in a penalty phase
pr oceedi ng, presented background evidence from a clinica
psychol ogist, Dr. M chael Gamache, and testinony from an aunt,
a step-aunt, a friend, a counselor froma foster group hone, and
Davis’s biological nother (R V14/1316, 1344, 1347, 1355, 1357,
1364). The jury was also aware that Whispel had pled guilty to
second degree nmurder, grand theft, and grand theft auto,
receiving a sentence of twenty-five years, and that Val essa was
too young to be eligible for the death penalty (R V11/834-35
876).% The jury returned a recomendation for a death sentence
by a vote of seven to five (R V14/1387-88). On Decenber 17,
1999, the trial court sentenced Davis to death, finding three
aggravating circunstances (felony probation; heinous, atrocious
or cruel; and cold, calculated, and preneditated), and wei ghing,
in mtigation, Davis's age; the influence of LSD on the night of

the nurder; the lack of any prior assault convictions; Davis's

SAfter Davis's trial and sentencing, Valessa was convicted of
third degree nmurder and grand theft auto. See Robinson v.

State, Second DCA Case No. 2D00-2603.
9



deprived childhood and hardships through youth, including his
father’'s death; Davis's skills as a witer and artist and his
appropriate courtroom behavior; and the different treatnent of
Davi s’ s codefendants (R V4/636-643; V15/1554). Thi s appeal

foll ows.

10



SUMVARY OF THE ARGUMENT

The trial court did not err in denying Davis’s notion to
suppress his confession. The court correctly held that Davis’'s
wai ver of his constitutional rights was voluntary and know ng
H s taped statenment was only secured after a witten waiver of
his rights had been executed, and no coercive police tactics
have been identified in getting Davis’'s statenents.

No new trial is warranted due to the trial court’s rulings
during voir dire with regard to cause challenges on prospective
jurors. A trial judge’'s conclusions during jury selection are
entitled to deference, and Davis has failed to denonstrate any
abuse of discretion in the denial of his challenges for cause.
The record fully supports the rulings nade below, and no relief
is conpelled on this claim

Davis’s argunment concerning the exclusion of defense
testi nony about Val essa Robinson’s statenents to | aw enforcenent
has not been preserved for appellate review, as no specific
question asked by the defense was objected to and no particul ar
evi dence was excluded. The argunent presented on appeal was not
directed to the court below Even if considered, however,
Davis’s claim on this issue does not warrant relief, as a
codefendant’s out of court statenents are properly excluded as

hearsay under facts as presented in this case.

11



Davis has failed to denonstrate any abuse of discretion in
the trial court’s ruling to admt an autopsy photograph of Ms.
Robi nson. The picture was relevant to explain the nedical
examner’s testinony on the nature and extent of Robinson’s
injuries, and no reversible error is presented in the adm ssion
of this evidence.

The trial court did not err in denying Davis's request for
a special jury instruction on the mtigating circunstance of
disparate treatnment. Davis’'s jury was conpletely and accurately
instructed on the proper procedures in assessing the penalty
phase evidence and weighing the aggravating and mtigating
ci rcunst ances. Davis was not denied an opportunity to submt
evidence or argunent with regard to this mtigator, and the
denial of his requested instruction does not interfere with the
validity of his death sentence.

The trial court did not err in finding and weighing the
aggravating circunstances of heinous, atrocious or cruel, and
cold, calculated and preneditated. The sentencing order filed
bel ow establishes that the correct |egal standards were applied,
and the court’s findings are supported by substantial, conpetent
evi dence. No error has been presented wth regard to the
application of these aggravating factors.

Florida’ s capital sentencing statute is not unconstitutional
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facially or as applied in this case. This Court has repeatedly
rejected all of the <constitutional challenges presented by
Davis, and no reasonable basis for reconsideration of the well-

established | aw rejecting these argunents has been provided.
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ARGUMENT
| SSUE |

WHETHER THE TRIAL COURT ERRED | N DENYI NG
DAVI S'S MOTI ON TO SUPPRESS STATEMENTS.

Davis initially challenges the trial court’s denial of his
notion to suppress statenents, alleging that his constitutiona
rights were violated when Hillsborough sheriff’s detectives
interviewed him after his arrest in Texas. The trial court
denied the notion, finding, fromthe totality of circunstances,
that Davis was not suffering from any cognitive defect or sleep
deprivation which interfered with his ability to understand and
wai ve his constitutional rights (R V15/1540). This ruling is
presunmed to be correct and nust be upheld where, as here, it is

supported by the record. See Chavez v. State, 27 Fla. L. Wekly

S517 (Fla. May 30, 2002); Rhodes v. State, 638 So. 2d 920, 925

(Fla. 1994); Omen v. State, 560 So. 2d 207, 211 (Fla. 1990).

Atrial court’s ruling on a notion to suppress cones to this
Court clothed with a presunption of correctness; the evidence
and reasonabl e inferences and deductions derived therefrom nust

be interpreted in a manner nost favorable to sustaining the

trial court’s ruling. See Connor v. State, 803 So. 2d 598, 607-
8 (Fla. 2001) (noting that trial court’s application of law to

factual findings is reviewed de novo); Miurray v. State, 692 So.
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2d 157, 159 (Fla. 1997); Wilker v. State, 707 So. 2d 300, 311

(Fla. 1997). A review of the record denonstrates that this
issue is wthout nerit, and Davis is not entitled to a new
trial.

Testinony presented at the suppression hearing indicated
that Det. Iverson and Lt. Mrsicano interviewed Davis at the
Pecos County Jail on July 3, 1999, at about 5:15 a.m Tanpa tine
(R V15/1451-52, 1458). Davis, Jon Whispel, and Valessa
Robi nson had been arrested the previous day and Davis had been
sleeping in his cell when Ilverson and Marsicano arrived (R
V15/ 1480, 1510). The officers had spoken with Valessa and
VWi spel prior to speaking with Davis, and felt that the case was
a homcide at that point although it was still bei ng
investigated as a mssing persons report (R V15/1451, 1456).

| verson testified that he did not inmmediately read Davis his
constitutional rights, as lIverson wanted to establish a rapport
with Davis initially and did not intend to use any prelimnary
conversation against Davis (R V15/1457-59, 1464). According to
| verson, this was his standard practice when possible, as his
style was to get soneone confortable and at ease before
breaching a difficult subject (R V15/1457-48, 1465). This pre-
interview |asted about eight to ten mnutes; Davis was asked

questions and admitted his involvenent in Robinson’s nurder at
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that tinme, but the State mde no attenpt to admt these
statenents at the trial (R V15/1459, 1466, 1529).

Thereafter, Ilverson and Marsicano advised Davis of his
rights, and Davis voluntarily signed a witten consent to
interview form (R V15/1466-69, 1481, 1507). |Iverson descri bed,
at the suppression hearing, how he explained the rights
individually to Davis, and that Davi s understood and
acknow edged his rights (R V15/1469-72). Davis never asked for
an attorney or requested that the interview be stopped at any
time (R V15/1475, 1507-08, 1522). Both Iverson and Marsicano
testified that Davis was coherent and alert, and that he did not
seem to be injured or under the influence of drugs; he never
appeared to have any problens understanding what was happening
(R V15/1460- 64, 1507-08).

After waiving his rights, Davis agreed to provide a map to
help the officers |ocate Robinson’s body (R V15/1476). He drew
the map and agreed to allow the officers to tape record his
statenent (R V15/1476, 1489-1500). He then repeated his
involvenent in plotting and carrying out Ms. Robinson’s death
(R V15/ 1489- 1500).

Davis’s only real argunent on appeal is that the court erred
in denying his notion to suppress because Davis had al ready nade

incrimnating statements before his Mranda rights were read.
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However, the United States Suprene Court has expressly
recognized that the failure to admnister Mranda warnings
initially does not taint all subsequent statenents obtained. In

Oregon v. Elstad, 470 U S. 298, 310-11 (1985), the Court held

that if “careful and thorough adm nistration” of the warnings
are later given, and constitutional rights are thereafter
wai ved, any further statenents may properly be used against the
def endant . The facts of this case fit squarely within this
principle; Davis's rights were carefully explained to him and
voluntarily waived before he nmade the statenents which were
admtted into evidence. Thus, no error is denonstrated in the

denial of Davis's notion to suppress. See also Davis v. State,

698 So. 2d 1182, 1187-89 (Fla. 1997) (although untaped
statenent, provided in the absence of Mranda warnings, should
have been excluded, the second, taped statenment was properly
admtted).

Davis does not discuss or address the evidence presented
below with regard to this claim he sinply asserts that the

facts are controlled by Ramrez v. State, 739 So. 2d 568 (Fla.

1999). In fact, the language of Ramirez supports the decision
reached below. In that case, this Court stated:
As to the statenents elicited after the
Mranda warnings were finally given, the

United States Suprenme Court explained in
Oregon v. Elstad, 470 U S. 298, 310-11, 105
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739 So.

S.Ct. 1285, 84 L.Ed.2d 222 (1985), that the
failure to admnister the Mranda warnings
before eliciting a confession does not
necessarily render any subsequently warned
statenent inadm ssible. | nst ead, if a
“careful and thorough adm nistration” of the
Mranda warnings are later given, and the

Mranda rights

are waived, the condition

t hat “render ed t he unwar ned st at enent

i nadm ssi bl e”

is “cure[d].” El stad, 470

US at 311, 105 S.Ct. 1285; see Davis, 698

So.2d at 1189;

Henry v. State, 613 So.2d

429, 431 (Fla.1992).

I n El stad,

t he def endant,

the police first questioned
who was eighteen and in his

home in the presence of his parents, wthout

t he M r anda

adm ni st er ed.
1285. The

war ni ngs havi ng been
470 U.S. at 300-01, 105 s. ¢
def endant responded to the

guestioning wth inculpatory statenents.

See id. at 301,

transported hi

105 S.Ct. 1285. Police then
m to the station and fully

advised him of his rights, whereafter he
executed a witten statenent. See id. at

301-02, 105 S

concl uded that

Ct. 1285. The Suprenme Court
the first statenents were

properly suppressed, but that it was not
necessary to suppress the statenents made
after the Mranda waiver, which was know ng,
intelligent and voluntary. See id. at
315-18, 105 S. Ct. 1285.

By contrast, in this case police began
questioning Ramrez at the police station

after failing

to first adm ni ster t he

M randa warni ngs. VWen the police finally

adm ni st ered
adm ni stration

t he M randa warni ngs, t he

was not careful and thorough

To the contrary, there was a concerted
ef fort to mnimze and downpl ay t he
significance of the Mranda rights.

2d at 574-739.

To the extent that

relief

as

t he def endant

Davis clains to be entitled to the sane

in Ramirez, however, his reliance on
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Ramirez is msplaced as that case is factually different. The
court below was provided wth the Ramrez decision and
di stingui shed that case by noting that Ramrez was a juvenile
who did not sign a witten waiver of rights form

Davis clains that his notion to suppress should have been
granted because the police coerced Davis into confessing by
advising him of his rights after he had already admtted his
involvenent in this crine. Al t hough Davis properly cites

Colorado v. Connelly, 479 U.S. 157 (1986), as to the need for

i nproper police action in order to vitiate the voluntariness of
a confession, he cites no authority for his claim that the
reading of rights to Davis was sufficient coercion to conpel the
suppression of his statenents. In fact, there was nothing
i nproper substantively or procedurally with Davis's waiver of
rights.

As this Court has observed, freely given, voluntary

confessions are “an unqualified good.” Sapp v. State, 690 So

2d 581, 586 (Fla. 1997). The record in this case, contrary to
Davis’s claim supports the trial court’s finding that Davis’'s
wai ver was knowi ng and voluntary. Davis’s statements were not
the product of an illegal arrest or detention; Davis has not
cited any factors suggesting his statenents were involuntary,

and he has not attenpted to identify any specific error in the
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trial court’s ruling on his notion to suppress. In addition,

any possible error in the admssion of this evidence would be

harmess in light of the other strong, direct evidence of
Davis’s quilt, including the testinmony of wtness Jon Wi spel,
whi ch corrobor at ed Davi s’ s statenents and i ndependent |y
established the details of Ms. Robinson’s nurder. On these

facts, Davis has failed to denonstrate any abuse of discretion
in the denial of his notion to suppress, and he is not entitled

to any relief in this issue.
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| SSUE 11
WHETHER THE TRIAL COURT ERRED I N DENYI NG
DEFENSE REQUESTS TO STRIKE PROSPECTI VE
JURORS FOR CAUSE
In his next issue, Davis asserts error in various trial
court rulings during voir dire. Davis clainms that prospective
jurors Pritchett, Mosier, Whitman, Eustace, Junda, and Lopez all
shoul d have been excused on cause chal |l enges, and that the trial
court’s denial of additional perenptory challenges to conpensate
for the ones he used to excuse these prospective jurors warrants
a new trial. However, a review of the record denonstrates
support for the rulings now chall enged, and clearly establishes
that Davis is not entitled to any relief.
Appel l ate review of rulings on notions to strike prospective
jurors for cause is highly deferential. In reviewng a judge's
denial of a challenge for cause, this Court nust give deference

to the judge’'s determnation of a prospective juror’s

qualifications. Hertz v. State, 803 So. 2d 629 (Fla. 2001);

Castro v. State, 644 So. 2d 987, 989 (Fla. 1994). “It is within

a trial court’s province to determ ne whether a challenge for
cause is proper, and the trial court’s determnation of juror
conpetency wll not be overturned absent nmanifest error.”

Fernandez v. State, 730 So. 2d 277, 281 (Fla. 1999) (citing

Mendoza v. State, 700 So. 2d 670, 675 (Fla. 1997)). This Court

has acknow edged that a trial court has wide latitude in ruling
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upon a challenge for cause because the court has a better
vant age point from which to eval uate prospective jurors’ answers
than does a review of the cold record. Mendoza, 700 So. 2d at
675.

A review of the record establishes clear support for the
chal | enged rulings on these prospective jurors bel ow As w |
be seen, no manifest error has been denonstrated, and Davis is
not entitled to a newtrial on this issue.

Davis first alleges that prospective jurors Pritchett and
Mosi er should have been stricken from the panel for cause.
According to Davis, Pritchett and Mosier were not qualified to
serve as jurors because they indicated that they could not
consider nercy in recommending an appropriate penalty. Davi s

asserts that Thomas v. State, 403 So. 2d 371 (Fla. 1981), and

Poole v. State, 194 So. 2d 903 (Fla. 1967), required the excusal

of Pritchett and Mosier for cause. As to Pritchett, the record
does not support Davis’s claimsince Pritchett never stated that
he could not consider nercy; Davis's assertion that he did
(without any record cite) is an unfortunate m srepresentation of
the record. This was not the basis for the excusal sought
bel ow, and no relief is due.

In addition, Davis's reliance on Thomas and Poole is clearly
m spl aced. In those decisions, the jurors indicated that they

could not consider a recomendation of “nmercy” -- that is, a
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recommendation for a life sentence -- under any circunstances.
The term “nercy” is not used in those cases as it was by defense
counsel below in asking the jurors if they could consider nercy,
it is used to describe a life recomendation. The question
asked of prospective juror Mosier was whether Mosier thought
that mercy for the defendant should play any part in his
decision as a juror about a penalty (R V5/81-82). Mosi er
stated clearly and unequivocally that he did not believe in an
eye for an eye, that he could follow the Iaw from the judge on
wei ghi ng aggravating and mtigating circunstances and returning
a sentencing recomrendation, and that he accepted the idea that
a person could be convicted of first degree murder and sentenced
to life (R V5/78-79, 81). There is no indication that Msier
would not recommend a life sentence where appropriate, and the
chal | enge for cause was properly denied.

Davis has not cited any authority which required the court
bel ow to excuse Pritchett and Msier for cause if they indicated
that they would not consider nercy should this case result in a
penal ty phase. In fact, there is no requirement for a jury to
“consider nmercy” in deliberating the appropriate penalty phase

recomrendat i on. See Valle v. State, 581 So. 2d 40, 47 (Fla

1991) (State may properly argue that the jury should not be
swayed by synpathy). The cause chall enges were properly denied.

As to prospective juror Witman, Davis is offended by her
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coment that the victim suffered a terrible death and all eges
she was equivocal as to whether this mght cause Witman
“probl ens.” However, Whitman clearly stated that she would
listen to all of +the evidence, and consider all of the
mtigation, before making a penalty phase recommendation (R
V6/ 161- 62) . Her slight equivocation on any concerns regarding
the manner of death did not denonstrate that she could not be
fair or inpartial and did not require the court to excuse her
for cause. No error has been shown in this ruling.

Simlarly, prospective juror FEustace is challenged for
allegedly maintaining a pre-formed opinion as to guilt. Yet
Eustace unequivocally told the court that he could “disregard”
any prior opinion and decide the case fairly based on the
evi dence presented (R V6/192). Furthernore, at a l|ater point
in voir dire, Eustace clarified that his opinion was only that
| aw enforcenent believed Davis was guilty based on his arrest,
not that Eustace believed Davis to be guilty (R V8/537-38).
Eustace properly acknow edged that he did not have any opinion
on qguilt, but would have to wait to hear the evidence. Once
again no basis for a cause chall enge has been denonstrat ed.

Davis’s claim that prospective juror Junda unequivocally
stated that he could not be fair and inpartial is also refuted
by the record. Al though Junda initially said he could not be

inpartial IF any of the w tnesses happened to be police officers
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that Junda knew personally -- Junda was retired from the
mlitary and knew many officers from the reserves and in the
mlitary police -- Junda admtted that he could follow the |aw,
and the trial judge was in a better position to weigh Junda’ s
remarks and determne his qualifications than this Court (R
V6/ 142, 148-49; V9/649-50).

Finally, Davis also cites equivocation as a reason to have
excused prospective juror Lopez for cause. Davis asserts that
Lopez’s qualifying responses wth “probably” and his difficulty
in articulating his feelings on the death penalty demanded t hat
the court grant a cause challenge on Lopez. Once again, Davis’'s
allegations are refuted by the record. Lopez clearly stated
that he could follow the penalty phase |law given by the judge
(R V7/322). He only equivocated when asked about his specific
feelings regarding the death penalty, and he responded that his
deci sion about it “depends on the circunstances” (R V7/324-26).
He stated definitively that he could return either a life or
death recomrendation, depending on how he felt about the
evidence presented (R V7/324). Once again, no basis for a
cause chal l enge is apparent on these facts.

The test for juror conpetency is whether a juror can |ay
aside any bias or prejudice and render a verdict solely on the
evi dence presented and the instructions from the court. Kear se

v. State, 770 So. 2d 1119, 1128 (Fla. 2000). Each of the
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challenged jurors in this case net this test. The |aw does not
require a juror to be free from bias, it only requires any
personal views to be set aside as necessary to follow the |aw.

Gore v. State, 706 So. 2d 1328, 1332 (Fla. 1997) (although sone

chal | enged nenbers of venire expressed certain biases, court not
required to excuse them for cause).

Thus, the record fully supports the trial court’s rulings
during voir dire as challenged on appeal. Davis has failed to
denonstrate any error in the trial court’s rulings on his

chal | enges for cause. No new trial is warranted on this issue.
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ISSUE I11
VWHETHER THE TRI AL COURT ERRED BY EXCLUDI NG
THE CONFESSI ON OF CODEFENDANT VALESSA
ROBI NSON.
Davis’s third issue attacks the trial court’s response to
a defense request regarding cross-examning |aw enforcenent
officers about extra-judicial statenents nmade by codefendant
Val essa Robinson at the tinme of her Texas detention. However,
a review of the record reflects that the trial court did not
enter any particular ruling, as no specific defense question was
asked and objected to by the State. Wen defense counsel asked
about the admssion of this testinony, the judge instructed
counsel that she could not rule prematurely and he would have to
posit whatever question he deened relevant (R V12/1030-33).
She specifically advised that she would allow sone hearsay, but
would not allow trenendous latitude, and she directed the
prosecutor to nake any appropriate objections (R V12/1030).
Since the defense did not thereafter ask any question for which
an objection was sustained, there is no ruling before this Court
to review, and Davis's claim nust be denied as unpreserved.

Castor v. State, 365 So. 2d 701 (Fla. 1978).

In addition, pursuant to Section 90.104(1)(b), Florida
Statutes, a party may only challenge the exclusion of evidence
when the substance of the evidence is made known through a

proffer or is apparent fromthe context of the questioning. See
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Finney v. State, 660 So. 2d 674 (Fla. 1995). In this case,

Davis asserts that no proffer was necessary because the judge
was aware of the substance of Robinson’'s statenent; that is,
Robi nson “confessed” to the crine. Securing an isolated
statenent from Val essa Robinson’s later trial as the “unrefuted”
evi dence that Valessa admtted stabbing her nother does not neet
Davis’s burden of presenting an adequate record for this issue.
Nei t her Robinson’s actual statenments nor the circunstances of
her comments are fully before this Court; other evidence from
her trial which may reveal suggestions of unreliability* are not
included in the current record on appeal, rendering appellate
review of this alleged error inpossible.

Anot her bar to appellate review is the fact that Davis did
not present the specific contention which he now asserts on
appeal at the tinme of trial. In his brief, Davis clains that
Val essa’s statenments to the officers should have been admtted
as an exception to the hearsay rule as a declaration against
interest (Appellant’s Initial Brief, p. 47-48). However, at the
bench conference during trial, Davis’s counsel repeatedly
acknowl edged that Robinson’s statenents were hearsay, but
suggested that the State had "“opened the door” during Whispel’s
testi nony because he was relating statements which Val essa had

made (R V12/1027-29). Counsel never suggested to the court

“Val essa’s jury convicted her of third degree nurder.
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bel ow that the statenents should be admtted under this hearsay
exception, and never attenpted to lay a foundation to support
its admssion as a declaration against interest. Since the
basis of Davis'’s current claim has changed, his appellate

argunent has not been preserved for review St ei nhorst  v.

State, 412 So. 2d 332 (Fla. 1982).

Even if the nerits of this claimare reviewed, no error can
be shown. Rulings on the adm ssibility of evidence are reviewed
for an abuse of discretion. On the facts of this case, no abuse
of discretion can be denonstrat ed.

Davis clains that defense counsel informed the court that
he wanted to elicit testinony from Det. Iverson about Valessa's
statenents, and that the court “indicated that it wunderstood
these statenents and that they would not be admtted due to the
hearsay rule.” (Appellant’s Initial Brief, p. 45). The record
reflects that, prior to cross-examnation of Det. |Iverson,
def ense counsel approached the bench and asked the judge for
gui dance on questioning wtness |verson about statenments from
the other defendants involved in this case. The entire exchange
occurred as foll ows:

MR. TRAI NA: Judge, the reason |’ve asked
to approach the bench at this tine is
because | want sonme guidance as to the
di scretion the Court’s going to allow ne
W th respect to guesti oni ng Det ecti ve
| verson on the specific subject matter is,

what type of information | would be allowed
to guestion him about regar di ng t he
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statenents nmade by Val essa Robi nson

|’ mtaking the position that Jon Wi spel
this norning opened the door to the
testinmony regarding what Valessa Robinson
has said about the incident which | think
would then allow nme to even ask Detective
| verson  what she told him about t he
i nci dent . | didn't want to do that in open
court before we tal ked about it at the bench
and have counsel have an opportunity to
respond to that, though.

THE COURT: Ms. WIIlians?

M5. WLLIAMS: Judge, | would object.
It’s hearsay and | don’'t know of any
exception to that.

THE COURT: |’'m not sure how you think
M. Wi spel opened the door.

MR, TRAINA: Well, | think he did, Judge,
and let ne at |east say what ny observation
was and maybe the Court doesn’t renenber

this the sane way | do. | believe right off
the bat Jon Wiispel testified using hearsay
statenents that - - regarding Valessa, for

exanple, her explanation at the Denny’s.
Later on he testified regarding Valessa
being willing to take the blane for the
i nci dent .

MR. TERRANA: She stood up and said,
“Let’s kill ny nother.”

MR. TRAI NA: That conmes out by her - -

MR. TERRANA: Statenents from her.

MR TRAINA: He also testified very
clearly that Adam Davis and Val essa Robi nson
entered into a conversation in his presence
in which they both said they were going to

take the blanme for this incident. I think
again that opens the door for us to proceed
further. It’'s very, very inportant to our

def ense, obviously, because we are not in
this alone is our projected position of
this, so that’s why |I'm asking the Court to
allow nme sone | atitude here.

THE COURT: | don’t think it allows you
the latitude to have Val essa’ s statenent put
in through this wtness or to question him
concerning that.

MR. TRAINA: Judge, if the Court is
making that ruling then | wsh to ask
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Detective Iverson this: If ny client had
given him a statenent indicating that
soneone else had done it, woul d that
statenent have been consistent wth what
he’s | earned from ot her statenents.

THE COURT: If your client told him
soneone el se had done it?

MR TRAINA: One of the other three.
Qoviously, what | want to do is preface this
because he even said hinself - - | don't
think there is any violation of any sort.
Even Detective Ilverson indicated that he
took a statenment from all three people. By
having taken the statenment and having an
idea | believe | can ask him whether or not
all of them admtted they were involved in
drugs, all of them made the sane kind of

statenents involving that, | can ask himif
they were - - if all the statenents |
believe were consistent in one way or the
ot her. He’s going to say - - | don't see

why | can’t ask these questions.

M5. WLLIAMS: Judge, the fact that
hearsay is admtted at some tine during the
trial wthout objection does not open the
door .

THE COURT: Allow you to bring in the
addi ti onal hearsay. I’m not going to allow
you tremendous latitude, but | certainly
would ask you to nake the appropriate
obj ecti ons.

M5. WLLIAVS: Yes.

MR. TRAINA: So you're not going to |et
me at Jleast inquire to a certain extent
about the statenent?

THE COURT: That Val essa made to hinf?

MR. TRAINA: Well, no. The way | wll
approach it, given your ruling about what I

just asked for is, | wuld ask Detective
lverson to tell nme in ways ny client’s
statenent, which | believe | certainly can
ask hi m about , was consi st ent or
i nconsi st ent with that i nvestigation he
already acquired from the two statenents he
took prior to nmy client’s statenent. In
ot her words, I would elicit any such

testinony directly to, Valessa said this
about this, but he mght be able to answer
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in that regard.

THE COURT: No.

MR. TRAINA: You're not going to allow ne
to do that either?

THE COURT: No, | have no idea what
you' re asking in that situation so |I'm going
to ask that you ask the question, |I'Il allow
the State to nake the objection. I mean, |
can’t give you an advi sory opinion.

MR. TRAINA: Well, | just didn't want to

do sonething in open court wthout telling
you.

MR. TERRANA: Tell +the Judge what the
facts are, what the cold facts, are what
you're interested in and then maybe we can
get there.

MR. TRAINA: | think the Judge knows what
the facts are, Valessa Robinson made a
confession to this crine. She admtted she
didit.

THE COURT: | wunderstand that, but you
are - - in this case it is hearsay and it’s
not comng in through this wtness.

MR. TRAINA: Al right. Judge, having
heard your ruling as to ny - -

THE COURT: Let nme explain this to you,

t hough, M. Traina, | can't - - you can't
give nme a list of questions and say, *“Judge,
check off which ones | can ask and which
ones | can’t.”

MR. TRAINA: 1'Il go ahead. That will be
fine, Judge.

THE COURT: | have no way of doing that
in the mddle of this trial

MR, TRAINA: |I'Il go - -

THE COURT: There’'s no notion in |limne
and there’s no way for nme to give you an
advi sory opinion on what questions you can
ask or not ask in a trial.

MR. TRAINA: No. And don’t get ne wong,
Judge, nine tines out of ten I mght just go
ahead and ask the witness. | didn’t want to
create a problemthat would | ater cause - -

THE COURT: | don’t want you to create a
problem vyou know you cannot ask the,
guestion, either but at this point in the
mddle of this trial with the witness on the
stand there’s no way we can anticipate every
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guestion that you may ask.
MR. TRAI NA: Unh- huh.
THE COURT: Ckay.

(R V12/1027-1033). Thereafter, when Lt. Marsicano was called
as a wtness, defense counsel interposed, “the sanme request in
terms of ny ability to question Detective Mrsicano | asked for
the latitude to question Detective Iverson because of -- they're
the sane type of w tness, and whatever the Court rules | --,” to
which the court again noted counsel was asking for an advisory
opinion which the court declined to provide (R V12/1039).
Counsel responded:

VWell, Judge, | understand that. | woul d be

eliciting hearsay testinmony and | know

that’s against the rules normally. Qur

position was that the door was opened and

that was the basis for ny request. If the

Court denies it, then you're denying it, |

just want to let you know |I feel the sane

way about Marsicano that | feel about

| ver son.
(R V12/1040).

Al though it is not readily apparent what exact testinony
Davis sought to elicit, the exclusion of inculpatory statenents
by other defendants has been routinely upheld in many appellate
deci si ons. Third party incul patory statenents are often found
to be unreliable by trial judges, and the exclusion of hearsay
accounts of such statenments are wunaninously wupheld as an
appropriate exercise of the trial judge s discretion.

In Jones v. State, 678 So. 2d 309, 314 (Fla. 1996), cert.
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denied, 519 U S. 1152 (1997), this Court reviewed the propriety
of excl udi ng simlar evi dence during a post convi ction
evidentiary hearing where the statenments were the basis of a
claimof newly discovered evidence. After initially determ ning
that the statenents could not be admtted pursuant to Section
90.804(2)(c), since the defendant had failed to establish that
t he decl arant was unavail able, this Court stated:

Even if Jones had established that
Schofield was wunavailable for purposes of
section 90.804(2)(c), Jones also had the
burden of establishing that Schofield s
al l eged confessions were statenents against
penal interest within the neaning of section
90.804(2)(c). Rivera v. State, 510 So.2d
340, 341 (Fla. 3rd DCA 1987); see also
United States v. Seabolt, 958 F.2d 231, 233
(8th GCr. 1992), cert. denied, 507 U S. 971,
113 S . CG. 1411, 122 L.Ed.2d 782 (1993)

(concluding that “a statenent by one
crimnal to another crimnal ... is nore apt
to be jail house braggadocio than a statenent
against his crimnal interest”). Mor eover,

Jones had t he bur den of presenting
corroborating ci rcunst ances denonstrating
the trustworthiness of Schofield s alleged
confessions. Rivera, 510 So.2d at 341.
678 So. 2d at 314.
The unreliability of such statenments is also recognized in

Voorhees v. State, 699 So. 2d 602 (Fla. 1997). Voor hees was

simlar to the instant case in that it was the codefendant,
Robert Sager, that had allegedly made statenments indicating that
he was the one that actually cut the victims throat. Sager’s

i ncul patory statenents to both Mssissippi and Florida |[|aw
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enforcement officers, as well as to fellow inmates in Florida,
were excluded by the trial judge. Although this Court held that
the trial judge should have permtted the statenents to the
police officers (but finding the error in excluding the
statenents to be harmess), the exclusion of the statenents to
the fellow inmates was wupheld as wthin the trial court’s
di scretion, since “the statenments did not have sufficient
corroborating circunstances.” 699 So. 2d at 613, n. 11

Simlarly, in Pittman v. State, 646 So. 2d 167 (Fla. 1994),

cert. denied, 514 US. 1119 (1995, this Court rejected a

simlar claim In that case, the trial court excluded hearsay
testinmony from an inmate who alleged that sonmeone else had
inplicated hinmself in the murders. This Court agreed that the
proffered testinony was hearsay, not admssible wunder any

exception to the hearsay rule. See al so, Czubak v. State, 644

So. 2d 93, 95 (Fla. 2d DCA 1994) (third party’ s purported
conf essi on to sever al W t nesses properly excl uded as

unreliable), rev. denied, 652 So. 2d 816 (Fla. 1995); Denny v.

State, 617 So. 2d 323, 324-25 (Fla. 4th DCA 1993) (incul patory
pretrial statenents of codefendants properly excluded, where
trial court found there was not sufficient corroboration).
Davis’s brief does not identify any reasonabl e corroboration
to lend support for adm ssion of this testinony. He notes that

Val essa related a nunber of details, but he does not specify how
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her information was corroborated and, significantly, there is no
corroboration of her adm ssion to actually stabbing her nother
To the contrary, her account is inconsistent with the direct,
eyew tness testinony of Jon Wispel on this point. According to
Wi spel, Davis had the knife, and had blood on his hands;
Wi spel did not believe that Valessa had stabbed Ms. Robinson
because Valessa did not have blood on her hands (V11/852-53,
926, 932, 934-35). Wi spel also testified that Davis returned
to the kitchen for the final stabbings while he and Val essa were
in Val essa’ s bedroom (V11/853-54).

In addition, the circunstances refute any finding of
reliability: Davis and Val essa had discussed taking the blanme
for each other, and Valessa had denonstrated a continued
interest in helping Davis after their arrests, nouthing the
words, “I love you,” to him as they were being separated (R
V11/937; V13/1151).

Davis's claim that the court below violated Chanbers v.

M ssissippi, 410 US. 284 (1973), is wthout nerit. In

Chanbers, the Court recognized that an accused seeking to
exercise his right to present witnesses in his own defense nust
conmply with “established rules of procedure and evidence
designed to assure both fairness and reliability in the
ascertainnment of guilt and innocence.” 410 U S, at 302.

Chanbers specifically noted that “[t]he hearsay statenents
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involved in this case were originally made and subsequently
offered at trial under circunstances that provided considerable
assurance of their reliability.” 410 U.S. at 300. As this
Court has noted, Chanbers nmust be “limted to its facts due to
the peculiarities of Mssissippi evidence law which did not
recogni ze a hearsay exception for declarations against penal

interest.” (Qudinas v. State, 693 So. 2d 953, 965 (Fla.), cert.

denied, 118 S.Ct. 345 (1997). Since no reliability was found in

the instant case, Davis’'s reliance on Chanbers is m spl aced.

Finally, when the alleged “confession” is considered in
context, it is clear that any possible error in its exclusion
was harm ess beyond a reasonable doubt. Val essa’s statenents

only inplicated herself in the nurder; she never exculpated
Davi s. Even if she stabbed her nother at sone point, Whispel’'s
testinmony established that Davis had also stabbed Robinson
repeatedly, in addition to the other he commtted on her (R
V11/ 852-54). Moreover, the jury was clearly aware of the

conplicity of the other defendants in this offense. See LeCroy

v. State, 533 So. 2d 750, 754 (Fla. 1988) (any possible error in
excl udi ng codefendant’s statenents of involvenent could not have
affected verdict, since -evidence that codefendant had been
charged and had sone role in the crinme or in concealing the

crime was given to jury), cert. denied, 492 U S 925 (1989);

Voor hees, 699 So. 2d at 613. Therefore, any possible error in
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the failure to admt this testinony was harmess beyond a

reasonabl e doubt. No new trial is warranted on this issue.
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| SSUE |V

WHETHER THE TRIAL COURT ERRED |IN ADM TTI NG
GORY PHOTOGRAPHS.

Davis also disputes the trial court’s ruling to allow the
State to admt a picture from the victims autopsy. A tria
court’s ruling on the adm ssibility of photographic evidence is
reviewed under an abuse of discretion standard. Dennis v.

State, 27 Fla. L. Wekly S101 (Fla. Jan. 31, 2002); Mansfield v.

State, 758 So. 2d 636, 648 (Fla. 2000). No abuse of discretion
can be found on the facts of the instant case.

A review of the record reflects that, as in Dennis, the
autopsy photo admtted into evidence below was relevant to
denonstrate the nature and extent of the injuries to the victim
M's. Robi nson. According to Davis's confession and relevant
trial testinony, the defendants attenpted to inject bleach into
Robi nson’s neck with a syringe as one nethod of killing her (R
V11/ 850-53; V12/ 993-94). However, the nedical exam ner
testified that he could not detect any physical nmanifestations
of this, using this photo to explain the difficulty (V13/1184-
87). Since Davis's intent to kill was an issue for the jury, it
was certainly relevant for the jury to understand how the crine
occurred, and therefore the photograph was relevant to establish
the State’s ability to prove the manner in which the nurder had
been comm tted.

The fact that Davis did not specifically contest the manner
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of death in this case does not make this photograph irrelevant.
This Court has |long recognized that the test of admssibility of
photographs in a situation such as this is relevancy, and not

necessity. Meeks v. State, 339 So. 2d 186 (Fla. 1976). In

Henderson v. State, 463 So. 2d 196 (Fla. 1985), the defendant

argued that the trial court erred by allowng into evidence
gruesone photographs which he <claimed were irrelevant and
repetitive. This Court found that the photographs, which were
of the victims partially deconposed body, were rel evant:

Persons accused of «crimes can generally

expect that any relevant evidence against

them will be presented in court. The test

of admi ssibility is relevancy. Those whose

work products are nurdered human beings

shoul d expect to be confronted by

phot ographs of their acconplishnents.
463 So. 2d at 200. This Court further held that it is not to be
presunmed that gruesone photographs so inflaned the jury that
they will find the accused guilty in the absence of evidence of
guilt, but it is presunmed that jurors are guided by logic and
thus, that pictures of the murder victinms do not alone prove the
guilt of the accused. 463 So. 2d at 200.

Al t hough the photograph in this case may show the affects

of sonme deterioration and insect presence, it is not unduly
gruesone in that Ms. Robinson’s body was not horribly scarred

or disfigured. This Court has approved the adm ssion of autopsy

and ot her relevant photos under simlar circunstances. Burns v.
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State, 609 So. 2d 600 (Fla. 1992); Marshall v. State, 604 So. 2d

799 (Fla. 1992); Nixon v. State, 572 So. 2d 1336 (Fla. 1990).

In Gore v. State, 475 So. 2d 1205 (Fla.), cert. denied, 475 U S

1031 (1985), this Court disagreed with Gore’'s contention that
the trial court reversibly erred in allowng into evidence two
prejudi ci al photographs, one depicting the victimin the trunk
of Gore’s nmother’'s car and the other showng the hands of the
victim behind her back. This Court held that the photographs
pl aced the victimin the car, showed the condition of the body
when first discovered by police, showed the considerable pain
inflicted by Gore binding the victim net the test of relevancy,
and were not so shocking in nature as to defeat their rel evancy.
Id. at 1208.

Davis’'s reliance on Ruiz v. State, 743 So. 2d 1, 18 (Fla.

1999), to denonstrate reversible error in this case is
m spl aced. In Ruiz, the State presented a two by three foot,
bl own-up picture of the victims head and upper body in the
penal ty phase. No basis for the relevance of the photo was
offered, and a standard size of the sanme picture had already
been admtted during the guilt phase of the trial. This Court
cited adm ssion of the picture as an instance of prosecutorial
m sconduct  whi ch, along wth nunerous inproper comments,
warranted a new trial. In the instant case, the picture was not

enl arged or unnecessarily inflanmatory, and the nedical exam ner
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was able to articulate the relevance at the tine of trial.

This Court has previously upheld the adm ssion of pictures
when relevant to explain a nedical examner’s testinony, or to
show the manner of death and/or the l|location of the wounds. See

Floyd v. State, 808 So. 2d 175, 184 (Fla. 2002); Mnsfield, 758

So. 2d at 648; Pope v. State, 679 So. 2d 710, 714 (Fla. 1996);

Larkins v. State, 655 So. 2d 95, 98 (Fla. 1995). The photo

admtted against Davis neets this test, and no abuse of
di scretion has been denonstrated in the ruling to admt this
exhi bit.

Furthernore, any possible error in the admssion of this
evidence would clearly be harm ess beyond any reasonabl e doubt.
Davis challenges only the adm ssion of one picture, which was

referred to and published for the jury during the testinony of

the nedical exam ner. Gven the direct evidence establishing
Davis’s quilt, including the testinony of eyewitness Jon
Wi spel, and Davis’s own incrimnating statenents, the m nor

role played by this photo in the State’'s case renders any

possi bl e error harm ess. Hertz v. State, 803 So. 2d 629, 643

(Fla. 2001); Alneida v. State, 748 So. 2d 922, 930 (Fla. 1999).

The autopsy photo was relevant and was not unduly
prej udi ci al . The trial court did not err in admtting this

exhibit, and no new trial is warranted. On these facts, Davis
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is not entitled to any relief in this issue.

43



| SSUE V

WHETHER THE TRIAL COURT ERRED DENYING A
REQUESTED JURY | NSTRUCTI ON ON M TI GATI ON

Davis next challenges the trial <court’s denial of a
requested defense instruction on mtigation. Def ense counsel
sought an instruction specifically directing the jury's
attention to the possibility of disparate sentencing, since
there were three defendants charged in the indictnent, but only
Davis was exposed to the death penalty. The denial of a
requested instruction is reviewed for an abuse of discretion.

Darling v. State, 808 So. 2d 145, 163 (Fl a. 2002).

The record reflects that, in this case, the jury was
thoroughly and accurately instructed on its penalty phase
responsibilities in accordance wth all relevant authority (R
V14/ 1380- 86) . Davis asked the court for an additiona
i nstruction, specifically advi si ng hi s jury t hat, “In
determ ning the appropriate sentence, you may consider, as a
mtigating factor, the treatnent of other participants in this

incident” (R V4/564). The denial of this request was proper.

This sane claimwas expressly rejected in Franqui v. State,

804 So. 2d 1185, 1195-96 (Fla. 2001), where this Court held:

Next, Franqui asserts that the trial
court erred in refusing defense counsel’s
request that the jury be given a specific
instruction that it could consider the life
sentences of codefendants San Martin and
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Abreu as a mtigating circunstance. The
trial court refused t he request ed
instruction, concluding that this issue was
covered by the standard jury instruction
regardi ng nonstatutory mtigation. Contrary
to the State’s assertion, we find this issue

was preserved for revi ew. [citations
omtted] Nonetheless, we find this issue to
be w thout nerit. The trial court gave the

standard jury instruction on nonstatutory
mtigating circunstances, which explains in
part that the jury nay consider “any other
circunstance of the offense” in mtigation.
W have held that this standard jury
i nstruction on nonst at utory mtigating
circunstances is sufficient, and there is no
need to give separate instructions on each
item of nonstatutory mtigation. See Core
v. State, 706 So. 2d 1328, 1334 (Fla. 1997);
San Martin v. State, 705 So. 2d 1337, 1349
(Fla. 1997); Janes v. State, 695 So. 2d
1229, 1236 (Fla. 1997). Moreover, the tria
court read to the jury a stipulation
pertaining to the |ife sentences given to
codefendants San Martin and Abreu prior to
closing argunents, and the trial court
specifically informed defense counsel that
he could argue codefendants’ |ife sentences
as a mtigating circunstance to the jury,
whi ch counsel did during closing argunent.

As in Franqui, counsel in this case argued that the jury should
consider the different sentences anong the codefendants as a
basis to return a life recomendation (R V14/1378). No error
is presented in the denial of this requested instruction.

Davis relies on the fact that the differences between his
sentence and his codefendants’ sentences is a matter which may
properly be considered by the jury in mtigation. Clearly, the
court below recognized this and permtted evidence and argunent

to the jury on this potential mtigating factor (R V11/834- 35,
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876; V14/1378). Davis's brief states that the court erred by
“di sal l owi ng” argunent and consideration of this mtigation, but
the disparate sentences were argued to and considered by the
factfinders bel ow. The issue presented in this appeal is
limted to the denial of Davis’s request for a specific jury
instruction, yet Davis <cites no cases which address any
necessity for the instruction sought.

In Boyde v. California, 494 U S. 370 (1990), the United

States Suprenme Court considered a simlar issue on a case out of
Cal i fornia. The challenged jury instruction advised the jurors
to consider eleven factors in determning whether to inpose a
sentence of |ife or death. The | ast of these factors was “Any
other circunmstance which extenuates the gravity of the crine
even though it is not a |legal excuse for the crine.” This was
the only factor that even renotely suggested that the jury could
consi der evidence about the defendant’s character or background
in mtigation of the offense. Boyde clainmed that the jury

instructions interfered with the jury's obligation to consider

all relevant mtigating evidence, since the factor could be
interpreted as limting the jury's consideration to evidence
related to the crinme rather than the perpetrator. The Suprenme

Court rejected Boyde’'s claim holding that there was no
reasonable likelihood that the jury applied the instruction in

a way that prevented the consideration of constitutionally
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rel evant evidence. Boyde, 494 U. S. at 380.

Simlarly, the denial of the jury instruction in this case
did not preclude the jury from considering any relevant
evi dence. Davis is not entitled to a new penalty phase

proceedi ng on this issue.
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| SSUE VI
VWHETHER THE TRI AL COURT ERRED | N FI NDI NG AND
VEI GHI NG THE AGGRAVATI NG FACTOR OF HEI NOUS,
ATRCCI QUS, OR CRUEL
Davis next challenges the applicability of the heinous,
atrocious or cruel aggravating factor found bel ow. I n
considering such a claim this Court’s function is to review the
record to determne whether the trial court applied the right
rule of law in finding an aggravating circunstance and, if so,

whet her conpetent substantial evidence supports its finding.

Wllacy v. State, 696 So. 2d 693, 695-96 (Fla. 1997). In the

instant case, the trial <court’s findings are supported by
conpetent substantial evidence and the right rule of |aw was
appl i ed. Accordingly, this Court nust affirm the |ower court’s
application of the HAC aggravating factor. Wllacy, 696 So. 2d
at 695-96 (division of |abor between trial and appellate courts
is essential to “pronote the uniform application of aggravating
circunstances in reaching the individualized decision required

by law'); see also One v. State, 677 So. 2d 258, 262 (Fla.

1996) (duty on appeal is to review the record in the |ight nost
favorable to the prevailing theory and to sustain that theory if
it is supported by conpetent, substantial evidence); Occhicone
v. State, 570 So. 2d 902, 905 (Fla. 1990) (court wll not
substitute its judgnent for that of the trial court when there

is a legal basis to support finding an aggravating factor).
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In finding HAC, the court bel ow stat ed:

The constitutional standards of this
aggravator indicate the nmurder of the victim
a consci encel ess or pitiless and
unnecessarily torturous to the victim The
facts of this case include acts perpetrated
upon a conscious victim clearly involving
f oreknow edge of death, extreme anxiety and
fear. The victim did not die a quick or
pai nl ess deat h. According to the testinony
of the co-defendant Jon Wispel, Dr. Lee
MIler, and the Defendant’s own taped
confession, the victim suffered a prol onged,
terrifying death, enduring several attenpts

to kill her.
On the night of this offense, the victim
confronted the defendant Jon Wi spel, the

Def endant and the victims own daughter,
Val essa Robi nson, who is also a co-defendant
in this case, in the daughter’s bedroom of
the wvictims own hone. The Def endant
followed the victimout and into the kitchen
where he placed the victimin a choke hold,
alnost to the point of unconsciousness.
They struggled on the floor and the
Def endant called for the victinms daughter
to bring him a syringe of bleach while he
sat on top of the victim Wen she was
unable to locate it, she cane to the kitchen
and held her nother down while the Defendant
retrieved the syringe. Upon his return the
Def endant rmade several attenpts to inject
the bleach into the wvictimis neck and
finally the needle went into her neck. The
two of them continued to hold the victim
dowmn waiting for the injection to kill her.
After a couple of mnutes the Defendant
yelled “It’s not working.” The def endant
Wi spel then brought the Defendant’s knife
into the kitchen and left. By his own
confession, the Defendant stabbed the victim
several tinmes, in the neck and in the back.
Def endant Wi spel heard the victim call out
after which the victims daughter and the
Def endant, holding the bloody knife wth
bl ood on his hands, return to the bedroom
The Defendant washed his hands and the three
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of them began to snoke cigarettes. At that
point they heard the victim npaning. The
Def endant responded that “The bitch won't
die.” He returned to the kitchen, stabbed
the victim again and attenpted to break her
neck.

The nedical examner, Dr. Lee Mller,
testified t hat t he victim was alive
t hroughout this event and that her throat
was cut. She renmai ned alive and conscious
until she lost so much bl ood that her heart
was no | onger able to punp.

This nmurder was indeed conscienceless,
pitiless and was undoubtedly unnecessarily
torturous to the victim Quite contrary to
the Defendant’s contention that there was no
intent on the part of the Defendant to
inflict any type of suffering or pain upon
the victim she died a prolonged painful and
terrifying death suffering several different

attenpts to kill her. | magi ne the fear and
anxiety the wvictim consciously endured
choki ng, injection of bl each, event ual

mul tiple stabbing and then being left to
bleed to death. There is no doubt that this
nmur der was hei nous, atrocious or cruel.
This aggravating factor has been proved
beyond a reasonabl e doubt.
(R V4/637-38).

A review of the record reflects nore than adequate support
for these |egal and factual findings. Many of the details are
taken from the testinony of Jon Wispel and from Davis’'s
conf essi on. Thus, application of this factor nust be affirned
on appeal .

In order to establish the HAC aggravating factor, the State

must prove that the nurder was conscienceless or pitiless and

unnecessarily tortuous to the victim Francis v. State, 808 So.

2d 110, 134 (Fla. 2001). These factors are expressly applied
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and forcefully reflected in the court’s findings outlined above,
and therefore the correct |aw was applied bel ow.

Davis alleges that this factor was erroneously applied
because 1) he did not have the requisite intent to inflict
pain; 2) he speculates that Ms. Robinson my have been
unconscious for nuch of the attack; and 3) he was under the
i nfl uence of LSD. However, the court’s findings refute these
al | egati ons.

As to Davis's claimthat there was no “intent” to torture,
the facts of this case denonstrate otherwise. |In addition, this
Court has repeatedly recognized that intent is not a necessary
el ement of this aggravating factor. Francis, 808 So. 2d at 135;

Quzman v. State, 721 So. 2d 1155, 1160 (Fla. 1998), cert.

denied, 119 S C. 1583 (1999). Prior cases routinely
acknowl edged that HAC is consistently applied where the victim
suffers prolonged torture, as here, wthout any specific
di scussion as to the defendant’s nental condition. This is
because where facts denonstrate that a victim suffered a great
deal, the reasonable inference is that the defendant either

intended or was indifferent to such suffering. See also Bogle

v. State, 655 So. 2d 1103 (Fla.), cert. denied, 516 U S. 978

(1995) (rejecting claim that HAC could not be upheld because
nothing in the case established that defendant intended to cause

the victimunnecessary suffering).
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Accordingly, the defendant’s state of mnd is not a
di spositive fact that nust be determ ned and wei ghed every tine
that HAC is considered. Rat her, the relevant facts are
typically those showing the manner in which the homcide
occurred. Nevertheless, the facts in the instant case clearly
show an utter indifference to the suffering of the victim The
evi dence presented below, and outlined in the court’s findings
on this factor, clearly denponstrate “the defendant acted wth
conplete indifference to the victimis suffering.” Bogle, 655
So. 2d at 11009.

As far as Davis's speculation about the victinms alleged
| ack  of consci ousness, the evidence showed only that
unconsci ousness could not have cone quickly enough for Ms.
Robi nson in this case. As outlined by the court below, the
evidence clearly established that Robinson was conscious and
suffering through nuch of her ordeal. In Guzman, this Court
affirmed the heinous, atrocious or cruel aggravating factor
where the defensive wounds and blood trail indicated that the
victim was aware of what was happening to him and would have
felt pain as a result of the large nunber of injuries he
sust ai ned. Al though Davis asserts that Ms. Robinson may not
have been conscious for nmuch of the attack, nothing in Gzman
suggests that a victim nust be conscious for a “significant

portion of the attack.” To the contrary, this Court in GQzman
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only found that the victim was conscious during “at |east part
of the attack.” 721 So. 2d at 1160. G ven the description of
the nmurder in this case, the fact that the victim had to be
restrained, the nedical examner’s testinony that the victim was
alive and that her injuries would have been painful, it is
apparent that the victimin this case suffered horribly and that
t he aggravat or should be affirned.

Davi s’ s suggestion that his use of drugs prior to the nurder
precl uded application of this factor is simlarly wthout nerit.
The record reflects that the judge bel ow consi dered evidence of
Davis’s drug use and weighed the mtigating value of this fact
(R V4/640-41). Davis’s drug use did not interfere with the
extensive pl anning, rational t hought and physi cal skills
necessary to commt this nurder; it did not present a |egal bar

to application of this factor. Davis cites Holsworth v. State,

522 So. 2d 348 (Fla. 1998), and Ross v. State, 474 So. 2d 1170

(Fla. 1985), but neither of these cases support his position as
both of those cases expressly upheld the HAC factor, despite any
use of drugs prior to the crine. 522 So. 2d at 354, n.2; 474
So. 2d at 1174.

The other cases cited by Davis where this Court has reversed

a finding of HAC are all easily distinguishable. In Hamlton v.

State, 678 So. 2d 1228 (Fla. 1996), the defendant shot his wfe

and stepson during a donestic quarrel. Bonifay v. State, 626
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So. 2d 1310 (Fla. 1993), also involved a shooting nurder, during

the course of a robbery. See also Elam v. State, 636 So. 2d

1312 (Fla. 1994) (victim was unconscious); Rhodes v. State, 547

So. 2d 1201 (Fla. 1989) (strangulation of sem -conscious

victim; Herzog v. State, 439 So. 2d 1372 (Fla. 1983) (victim

was under heavy influence of drugs and unconsci ous).

The finding of HAC in this case is consistent with a nunber
of other decisions fromthis Court on the applicability of that

factor. See Farina v. State, 801 So. 2d 44, 53 (Fla. 2001)

(noting factor pertains nore to victims perception of the

circunstances than to the perpetrator’s); Hannon v. State, 638

So. 2d 39 (Fla. 1994), cert. denied, 513 U S. 1158 (1995)

(beating and stabbing of a screaming victim,; Atwater v. State,

626 So. 2d 1325, 1329 (Fla. 1993) (victim beaten prior to or

during the stabbing), «cert. denied, 511 U S. 1046 (1994);

Randolph v. State, 562 So. 2d 331, 338 (Fla. 1990) (victim

repeatedly hit, kicked, strangled, and knifed).

Finally, it nust be noted that any error in the finding of
this aggravating factor nust be deemed harnl ess. G ven the two
other strong aggravators of cold, calculated and preneditated
and commtted by a defendant on felony probation, and the |ack
of significant mtigation, there is no reasonable possibility

that Davis’'s sentences would have been any different had this
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factor been rejected below. In Rogers v. State, 511 So. 2d 526

535 (Fla. 1987), cert. denied, 484 U.S. 1020 (1988), this Court

affirmed the death sentence after striking three of the five
aggravating factors found by the trial court, including cold,
cal cul ated and preneditated. |In doing so, this Court noted that
the reversal of a sentence is only warranted when the correction
of errors could reasonably result in a different sentence.
There is no reasonable likelihood of a different sentence in
this case, even wthout consideration of the heinous, atrocious
or cruel factor.

Finally, to the extent that Davis attenpts to adopt a claim
presented below with regard to the constitutionality of this
factor at page 58 of his brief (see footnote 7), it nust be
noted that his failure to assert any |egal argunent on appea
mandates a finding that he has waived any possible error in this

regard. Sweet v. State, 810 So. 2d 854, 870 (Fla. 2002)

(“because on appeal Sweet sinply recites these clains from his
postconviction notion in a sentence or two, wthout elaboration
or explanation, we conclude that these instances of alleged
i neffectiveness are not preserved for appellate review); Peede

v. State, 748 So. 2d 253, 256 n.5 (Fla. 1999); Shere v. State,

742 So. 2d 215, 217 n. 6 (Fla. 1999); Duest v. Dugger, 555 So.

2d 849, 852 (Fla. 1990) (“The purpose of an appellate brief is

to present argunents in support of the points on appeal. Merely
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maki ng reference to argunents below w thout further elucidation
does not suffice to preserve issues, and these clains are deened
to have been waived.”). No error is presented.

For all of these reasons, Davis is not entitled to any
relief on this issue. On the facts of this case, this Court
must uphold the finding and weighing of the heinous, atrocious

or cruel aggravating factor and affirm Davis's death sentence.
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Davi s

I SSUE Vi1

WHETHER THE TRI AL COURT ERRED | N FI NDI NG AND
VEI GHI NG THE AGGRAVATING FACTOR OF COLD
CALCULATED, AND PREMEDI TATED

also challenges the applicability of the cold,

calculated and preneditated aggravating factor found bel ow.

Once again, this Court mnust affirm the application

factor since the court below applied the right rule of

its findings are supported by conpetent, substanti al

Wllacy, 696 So. 2d at 695-96.

In fi

ndi ng CCP, the court bel ow stated:

Cold neaning calm cool reflection and
not an act pronpted by enotional frenzy,
panic or a fit of rage. Cal cul at ed neani ng

the Defendant had a careful plan or
prearranged design to commt the nurder
Premedit at ed meani ng hei ghtened

preneditation as defined as deliberate
rut hl essness.

The plot to kill the victimwas hatched
at Denny’s Restaurant by the Defendant, co-
def endant Wi spel and co-defendant Robi nson
the victinms daughter. The victim did not
approve of her daughter’s relationship with
the Defendant, but they wanted to find a way
to be together. The plan was to inject the
victimw th a heroin overdose.

In order to acconplish their plan the
trio left the Denny’s on their bicycles and
returned to the victims residence. Wth
apparent great caution so as not to wake the
victim they pushed the victinms van out of
the garage and down the street before they
started it up. The Defendant drove and the
trio set out to purchase a needl e and heroin
to kill the wvictim Upon attenpting to
purchase the heroin the Defendant i ndicated
that he wanted the drugs so he could “take
soneone’s ass out.” Al though wunable to
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obtain the heroin, the Defendant did get a
needl e. The three of them returned to the
victims honme and again in order to avoid
detection by the victim they parked the van
down the street. They went inside the house
to Valessa’s room to continue to plot the

nmur der . The Defendant instructed defendant
Robi nson to get sone bleach and a gl ass,
which she did and he proceeded to fill the
syringe. After waiting enough tine to snoke
anot her cigarette, t he Def endant and
def endant Robinson went to the wvictins
bedroom to kill her. At that point the

victim woke up, the two left the room and
the victim was eventually killed in the

ki t chen.

The initial plan to kill the victim was
thought out to nmake it appear to be a drug
over dose. Notw t hstanding that they were
unable to obtain the heroin they nodified
the plan to use bleach. Then during the

actual comm ssion of the nurder when the
plan failed, the Defendant finally stabbed
the victim

Al though prior to the discussion at
Denny’s there was no plan or talk of nurder
and taking into account that the defendants
claimto be under the influence of LSD prior
to and during the discussion of the plan,
but from that point forward there was a
continual course of conduct over several
hours that would lead to the death of the
victim

The facts of this case clearly establish
that this nurder was the result of a calm

refl ection, certainly not an enotional
frenzy; a careful plan and prearranged
design to Kkill; heightened preneditation

whi ch began several hours before the actua
conmi ssi on; and totally lacking of any
pretense of noral or |legal justification.

The aggravating factor has been proven
beyond all reasonable doubt.

(R V4l 638- 640).

These findings are again well-supported by the record, and
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must be affirnmed on appeal. Wllacy, 696 So. 2d at 695; Wlls
v. State, 641 So. 2d 381 (Fla. 1994) (outlining four elenents

whi ch nust be proven to establish this factor), cert. denied

513 U. S. 1130 (1995). As the court below properly noted, in
order to establish the CCP factor, the State nust prove four
el ements: the nmurder was the product of cool, calm reflection
rat her than pronpted by frenzy or a fit of rage; the nurder nust
be the product of a careful plan or prearranged design; there
must be “heightened” preneditation; and there nust be no

pretense of noral or legal justification. Lott v. State, 695

So. 2d 1239, 1245 (Fla. 1997); Jackson v. State, 648 So. 2d 85,
89 (Fla. 1994). All of these factors are reflected in the
court’s findings outlined above, and therefore the correct |aw
was applied bel ow.

In this case, the evidence denonstrated that this crinme was
extensively planned, and the defendants were able to nodify
their plans as necessary to overcone difficulties. There is a
not abl e absence of any indication of resistance, provocation, or

ment al di sturbance that mght trigger an enotional frenzy. The

rut hl essness of the attack illustrates that the defendants were
cool and calm and that the killing was carried out as a matter
of course. The evidence that the defendants sat around at

Denny’ s planning the nurder, the efforts to obtain the necessary

heroin and syringe for the initial plan, and the ultimte
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reworking of the plan to adapt to the opportunities avail able
for commssion of the homcide all reflect the careful thought
that went into this nurder. No pretense of justification has
been asserted, and there is absolutely no evidence of any
possible justification in this record.

Davis properly identifies the four elenents of CCP but
enphasi zes that CCP is not appropriate where the killing was
commtted in a fit of rage, in a panic or inpulsively, in other
contexts such as a heat of passion or donestic situation, or
while a defendant is under the influence of drugs or alcohol.
However, there is no evidence which suggests that Ms. Robinson
was killed in a fit of panic or in the heat of passion; to the
contrary, t he court below rejected t hese suggesti ons.
Simlarly, the fact that a nurder was not a contract or wtness
elimnation killing does not preclude application of this
factor.

Davis also asserts that CCP should not have been found
because the nurder was planned while LSD was being consuned,

citing Wite v. State, 616 So. 2d 21 (Fla. 1993), and that the

entire sequence of events from the tine the defendants were
ingesting the drugs at Denny's until Robi nson was dead
constitutes an uninterrupted course of conduct, precluding

application of this factor under Thonpson v. State, 619 So. 2d

261 (Fla. 1992). These clains are also without nerit.
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Simlarly, in Thonpson, this Court reversed the finding of
CCP, noting that no evidence of ©planning prior to the
commencenent of the conduct leading to the death of the victim
had been presented. In doing so, this Court did not create an
absolute rule wth regard to this factor, but mnerely another
aspect to consider in determning its applicability. The
finding of CCP in this case is consistent wth decisions from
this Court on the application of that factor, even if Davis's
plan to kill Ms. Robinson was nodified as to the manner of
killing by the time of the actual nurder, since the facts
outlined above denonstrate sufficient reflection at the scene to

support this factor. Conpare Knight v. State, 746 So. 2d 423

436 (Fla. 1998) (“Even if Knight did not make the final decision
to execute the two victins until sonetinme during his |engthy
journey to his final destination, that journey provided an
abundance of time for Knight to coldly and calmy decide to

kill”); Walls, 641 So. 2d at 388 (CCP established by nature of

the nmurder, where victimwas killed in nobile hone after hearing
defendant kill her boyfriend and being terrorized by defendant);

Lockhart v. State, 655 So. 2d 69, 73 (Fla. 1995) (prolonged

nature of torture nmurder denonstrated that killing did not occur
on the spur of the nonent, supporting CCP).

In Bell v. State, 699 So. 2d 674, 677 (Fla. 1997), this

Court noted that CCP may be proven by facts such as the advance
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procurenent of the nurder weapon, the l|ack of resistance or
provocation, and the appearance of a killing carried out as a

matter of course. See also Stein v. State, 632 So. 2d 1361

(Fla. 1994); Swafford v. State, 533 So. 2d 270, 277 (Fla. 1988).

No error is presented in the application of this factor bel ow

In addition, any possible error in the finding of this
aggravating factor nust be deened harmess. G ven the two other
strong aggravators of heinous, atrocious or cruel and commtted
while on felony probation, and the Jlack of significant
mtigation, there is no reasonable possibility that Davis’'s
sentence would have been any different had this factor been

rejected bel ow Conpare Geralds v. State, 674 So. 2d 96 (Fla.

1996) (this Court struck CCP, |eaving aggravating factors of
hei nous, atrocious and cruel and commtted during course of
burglary; mtigation of 22 years old; love of famly; bipolar

mani ¢ personality); Barwick v. State, 660 So. 2d 685 (Fla. 1995)

(i mproper finding of CCP harnl ess where five aggravating factors
remai ned) . There is no reasonable likelihood of a different
sentence in this case, even w thout consideration of the cold,
calculated and preneditated factor, and Davis's death sentence
nmust be affirnmed. See Rogers, 511 So. 2d at 535.

Finally, it nust be noted again that Davis's attenpt to

adopt a claim presented below wth regard to t he
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constitutionality of this factor at page 62 of his brief (see
footnote 8), is not sufficient, and any possible error in this
regard has been waived. Sweet, 810 So. 2d at 870; Duest, 555
So. 2d at 852.

Al t hough Davis does not dispute the proportionality of his
death sentences, this Court nust still conduct a proportionality

review Trease v. State, 768 So. 2d 1050 (Fla. 2000); Jennings

v. State, 718 So. 2d 144, 154 (Fla. 1998). O course, a
proportionality determ nation does not turn on the existence and
nunber of aggravating and mtigating factors, but this Court
must weigh the nature and quality of the factors as conpared

with other death cases. Kraner v. State, 619 So. 2d 274, 277

(Fla. 1993). The purpose of a proportionality review is to
conpare the case to simlar defendants, facts and sentences.

Tillman v. State, 591 So. 2d 167, 169 (Fla. 1991). When

factually simlar cases are conpared to the instant case, the
proportionality of Davis’'s sentence is evident.

The court below found three aggravating circunstances: (1)
commntted by a defendant serving a felony probation sentence,
(2) heinous, atrocious or cruel, and (3) cold, calculated and
preneditated. The only mtigating circunstances were related to
Davis’s age, background, and positive character traits (R
V4/ 636- 643) . The jury recommended that a death sentence be

i nposed (R V14/1387-88).
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A review of factually simlar cases supports the inposition

of the death sentences herein. See Jones v. State, 748 So. 2d

1012 (Fla. 1999) (victim kidnapped from parking lot, strangled

and left in woods; defendant took ATM card for cash); Jinenez v.

State, 703 So. 2d 437 (Fla. 1997) (wonman beaten and stabbed
during burglary, statutory mtigator of substantial inpairnment

applied); Spencer v. State, 645 So. 2d 377 (Fla. 1994) (HAC

CCP, and prior convi ction wei ghed agai nst backgr ound

mtigation); Brown v. State, 565 So. 2d 304 (Fla.) (death

sentence for nurder commtted during the course of burglary was
proportionate where there were two aggravating factors bal anced

against the nental mtigators), cert. denied, 498 U S 992

(1990) .

The evidence presented in the instant case established that
Davi s pl anned this mur der , and carried it out W th
det erm nati on. He hit Ms. Robinson and restrained her, while
repeatedly attenpting to inject her with bleach by inserting a
syringe in her neck; that failing, Davis stabbed Robinson in the
neck and then the back with a knife. Bal anced against this
heinous crinme was a laundry list of character traits which Davis
urged as mtigating evidence. This evidence was conpletely
unremar kabl e and properly afforded m ni mal wei ght.

Nor does the fact that Wispel pled to a |lesser offense

establish that Davis’s sentence is disproportionate. This Court
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has previously recognized that “[p]rosecutorial discretion in
plea bargaining wth acconplices is not unconstitutionally
i nperm ssi bl e and does not vi ol ate t he principle of

proportionality.” Garcia v. State, 492 So. 2d 360, 368 (Fla

1986); see Diaz v. State, 513 So. 2d 1045, 1049 (Fla. 1987),

cert. denied, 484 U S. 1079 (1988); Palnes v. Wiinwight, 460

So. 2d 362 (Fla. 1984). The facts of this case denonstrate that
Davis was nore cul pable than Whispel in the comm ssion of this
murder. Valessa's sentence is simlarly not a bar to the death
penalty in this case since Valessa, due to her age, was not
eligible for death. Farina, 801 So. 2d at 56. Based on the
foregoing, this Court nust find that Davis's sentence 1is
proportionate, and reject Davis's plea for resentencing in this
i ssue.

For all of these reasons, Davis is not entitled to any
relief on this issue. On the facts of this case, this Court
must uphold the finding and wei ghing of the cold, calculated and
preneditated aggravating factor and affirm Davis's death

sent ence.
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| SSUE VI |

VHETHER DAVI S S DEATH SENTENCE IS
UNCONSTI TUTI ONAL DUE TO A JURY
RECOMVENDATI ON OF DEATH BY A “ BARE
MAJORI TY”.

Davis’s next claim asserts that his death sentence is
unconsti tuti onal because it was secured following a jury
recommendation for death by a “bare mmjority” vote. Thi s
Court’s review is de novo. This Court has repeatedly rejected

this claim and Davis has not provided any reasonable basis for

reconsi deration of the issue. See Card v. State, 803 So. 2d

613, 629, n.13 (Fla. 2001), cert. denied, 122 S. C. 2673

(2002); Sexton v. State, 775 So. 2d 923, 937 (Fla. 2000);

Thonpson v. State, 648 So. 2d 692, 698 (Fla. 1994); Brown V.

State, 565 So. 2d 304, 308 (Fla.), cert. denied, 498 U S. 992

(1990).
The United States Suprenme Court’s recent decision in Ring

V. Arizona, 122 S. C. 2428 (2002), does not address this issue,

and therefore does not conpel further consideration of this
claim See 122 S. CO. at 2436, n.4. Federal |aw does not
reject Florida’s scheme or require that <capital juries be

unani nous. Proffitt v. Florida, 428 U S. 242 (1976); Johnson v.

Loui siana, 406 U S. 356 (1972) (jury unanimty not required for

twel ve-person jury); Apodaca v. Oegon, 406 U S. 404 (1972)

(sane); Wlliams v. Fl ori da, 399 U S 78, 86 (1970)

(Constitution does not require States to provide a jury of
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twel ve persons). There is no basis to recede from prior,
established | aw on this point.
Finally, Davis’s assertion that his jury reconmendati on vote

reflects that five jurors found “that no aggravating factors

were proven beyond a reasonable doubt,” (Appellant’s Initial
Brief, p. 63), deserves comment. Qobviously, this assertion is
pure specul ation. In the instant case, one of the aggravating

factors, nurder commtted by a defendant under a sentence of
probation, was established by a certified copy of conviction and
sentence and has never been disputed. The fact that five jurors
voted for life in no way suggests that those individuals
determined this aggravating factor did not apply. The
incontrovertible nature of the felony probation aggravating
circunstance establishes that any suggestion that the jury nust
find at | east one aggravating factor unani nously would easily be
met in this case, and therefore any possible error in the jury’'s
| ess-t han-unani nous reconmendation i s harmnl ess.

Florida’s capital sentencing schenme is constitutional, and

no relief is warranted on this issue.
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| SSUE | X

WHETHER FLORI DA’ S DEATH PENALTY STATUTE 1S
UNCONSTI TUTI ONAL

Davis next offers three additional bases for finding
Florida’s death penalty statute to be unconstitutional. Davi s
primarily focuses on nunerous alleged deficiencies in this
Court’s appellate review function as rendering the statute
invalid; he also alleges that the burden of proof for mtigating
ci rcunstances is unconstitutional and he attenpts to adopt other
constitutional challenges w thout specifically identifying the
clains. This Court’s review is de novo. Davis’'s allegations do
not present any basis for relief.

It nust be noted initially that, to the extent Davis
attenpts to incorporate a notion presented below “in its
entirety” in his brief at page 87 wthout further |[egal
argunent, his effort is insufficient and he has waived any
possi bl e error. Sweet, 810 So. 2d at 870; Duest, 555 So. 2d at
852.

As to Davis's clains with regard to this Court’s appellate
review and the burden of proof on mtigating circunstances, this
Court has repeatedly rejected the argunents presented herein.

Larzalere v. State, 676 So. 2d 394, 407, n.7 (Fla. 1996); Hunter

v. State, 660 So. 2d 244, 252-254 (Fla. 1995); Fotopoulos v.

State, 608 So. 2d 784, 794, n.7 (Fla. 1992); Robinson v. State,

574 So. 2d 108, 113 (Fla. 1991); Jones v. State, 569 So. 2d
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1234, 1238 (Fl a. 1990) . Once again, no basis for
reconsi deration of the well-established | aw denying these clains
has been presented.

Since the filing of Davis' initial brief, he has submtted

the decision of R ng v. Arizona, 122 S C. 2428 (2002), as

suppl enmental authority. Ring provides no support for the
argunments presented in this claim which only challenge the
statute under Eighth and Fourteenth Amendnent grounds; any Sixth
Amendnent claimis procedurally barred, as it was not presented
at trial and in Davis’s initial brief. In addition, Ring is not
applicable in Florida because Florida’s sentencing statute
provides for a maxinum sentence of death; since capita
puni shnment 1s not an *“enhanced” sentence for first degree

murder, no further jury findings are required. MIls v. Moore,

786 So. 2d 532, 538 (Fla.), cert. denied, 532 U S. 1015 (2001).

Furthernmore, the facts of this case, including reliance on the
fel ony probation aggravating factor, render any possible R ng
error to be harnl ess.

Once again, Florida’s capital sentencing schenme is

constitutional, and no relief is warranted on this issue.
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CONCLUSI ON

Based on the foregoing argunents and authorities, Davis’'s

convi ctions and sentences should be affirned.
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